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The  incidents  of  the  great  war  now  raging  affect  so  seriously  the  very 
foundations  of  international  law  that  there  is  for  the  moment  but  little 
satisfaction  to  the  student  of  that  science  in  discussing  specific  rules. 
Whether  or  not  Sir  Edward  Carson  went  too  far  in  his  recent  assertion 
that  the  law  of  nations  has  been  destroyed,  it  is  manifest  that  the  struc- 
ture has  been  rudely  shaken.  The  barriers  that  statesmen  and  jurists 
have  been  constructing  laboriously  for  three  centuries  to  limit  and 
direct  the  conduct  of  nations  toward  each  other,  in  conformity  to  the 
standards  of  modem  civilization,  have  proved  too  weak  to  confine  the 
tremendous  forces  liberated  by  a  conflict  which  involves  almost  the 
whole  military  power  of  the  world  and  in  which  the  destinies  of  nearly 
every  dvilized  state  outade  the  American  continents  are  directly  at 
stake. 

The  war  began  by  a  denial  on  the  part  of  a  very  great  Power  that 
treaties  are  obligatory  when  it  is  no  longer  for  the  interest  of  either  of 
the  parties  to  observe  them.  The  denial  was  followed  by  action  sup- 
ported by  approximately  one-half  the  military  power  of  Europe  and  is 
apparently  approved  by  a  great  number  of  learned  students  and  teachers 
of  international  law,  citizens  of  the  countries  supporting  the  view.  This 
position  is  not  an  application  of  the  doctrine  rebus  sic  stantibus  which 
justifies  the  termination  of  a  treaty  under  circumstances  not  contem- 
plated when  the  treaty  was  made  so  that  it  is  no  longer  justly  applicable 
to  existing  conditions.  It  is  that  under  the  very  circumstances  con- 
templated by  the  treaty  and  under  the  conditions  for  which  the  treaty 
was  intended  to  provide  the  treaty  is  not  obligatory  as  against  the 
interest  of  the  contracting  party. 

This  situation  naturally  raises  the  question  whether  executory  treaties 
will  continue  to  be  made  if  they  are  not  to  be  binding,  and  requires 

^  Opeoing  Addreas  by  EUhu  Root,  as  P^neeident  of  the  American  Society  of  Inter- 
national Law,  at  the  Ninth  Annual  Meeting  in  Washington,  December  28,  1915. 
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consideration  of  a  system  of  law  under  which  no  conventional  obligations 
are  recognized.  The  particular  treaty  which  was  thus  set  aside  was 
declaratory  of  the  general  rule  of  international  law  respecting  the  in- 
violability of  neutral  territory;  and  the  action  which  ignored  the  treaty 
also  avowedly  violated  the  rule  of  law;  and  the  defense  is  that  for  such  a 
violation  of  the  law  the  present  interest  of  a  sovereign  state  is  justifica- 
tion. 

It  is  plain  that  the  application  of  such  a  principle  to  a  matter  of  major 
importance  at  the  beginning  of  a  long  conflict  must  inevitably  be  fol- 
lowed by  the  setting  aside  of  other  rules  as  they  are  found  to  interfere 
with  interest  or  convenience;  and  that  has  been  the  case  during  the 
present  war.  Many  of  the  rules  of  law  which  the  world  had  regarded  as 
most  firmly  established  have  been  completely  and  continuously  disre- 
garded, in  the  conduct  of  war,  in  dealing  with  the  property  and  lives  of 
civilian  non-combatants  on  land  and  sea  and  in  the  treatment  of  neu- 
trals. Alleged  violations  by  one  belligerent  have  been  asserted  to  justify 
other  violations  by  other  belligerents.  The  art  of  war  has  been  devel- 
oped through  the  invention  of  new  instruments  of  destruction  and  it  is 
asserted  that  the  changes  of  conditions  thus  produced  make  the  old  rules 
obsolete. 

It  is  not  my  purpose  at  this  time  to  discuss  the  right  or  wrong  of  these 
declarations  and  actions.  Such  a  discussion  would  be  quite  inadmissible 
on  the  part  of  the  presiding  officer  of  this  meeting.  I  am  stating  things 
which  whether  right  or  wrong  have  unquestionably  happened,  as  bearing 
upon  the  branch  of  jurisprudence  to  which  this  Society  is  devoted.  It 
seems  that  if  the  violation  of  law  justifies  other  violations,  then  the  law  is 
destroyed  and  there  is  no  law;  that  if  the  discovery  of  new  ways  of  doing 
a  thing  prohibited  justifies  the  doing  of  it,  then  there  is  no  law  to  pro- 
hibit. The  basis  of  such  assertions  really  is  the  view  that  if  a  substantial 
belligerent  interest  for  the  injury  of  the  enemy  comes  in  conflict  with  a 
rule  of  law,  the  rule  must  stand  aside  and  the  interest  must  prevail. 
If  that  be  so,  it  is  not  difficult  to  reach  the  conclusion  that,  for  the 
present  at  all  events,  in  all  matters  which  affect  the  existing  struggle, 
international  law  is  greatly  impaired.  Nor  can  we  find  much  encourage- 
ment to  believe  in  the  binding  force  of  any  rules  upon  nations  which 
observe  other  rules  only  so  far  as  their  interest  at  the  time  prompts  them. 
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Conditions  are  always  changing,  and  a  system  of  rules  which  cease  to 
bind  whenever  conditions  change  should  hardly  be  considered  a  system 
of  law.  It  does  not  follow  that  nations  can  no  longer  discuss  questions  of 
right  in  their  diplomatic  intercourse,  but  upon  such  a  basis  it  seems  quite 
useless  to  appeal  to  the  authority  of  rules  already  agreed  upon  as  just  and 
right  and  their  compelling  e£Fect  because  they  have  been  already  agreed 
upon. 

When  we  recall  Mansfield's  familiar  description  of  international  law  as 
"founded  upon  justice,  equity,  convenience,  the  reason  of  the  thing,  and 
confirmed  by  long  usage,"  we  may  well  ask  ourselves  whether  that  gen- 
eral acceptance  which  is  necessary  to  the  establishment  of  a  rule  of 
international  law  may  be  withdrawn  by  one  or  several  nations,  and  the 
rule  be  destroyed  by  that  withdrawal,  so  that  the  usage  ceases  and  the 
whole  subject  to  which  it  relates  goes  back  to  its  original  status  as  matter 
for  new  discussion  as  to  what  is  just,  equitable,  convenient  and  reason- 
able. 

When  this  war  is  ended,  as  it  must  be  some  time,  and  the  foreign 
offices  and  judicial  tribunals  and  publicists  of  the  world  resume  the 
peaceable  discussion  of  international  rights  and  duties,  they  will  cer- 
tainly have  to  consider  not  merely  what  there  is  left  of  certain  specific 
rules,  but  also  the  fundamental  basis  of  obligation  upon  which  all  rules 
depend.  The  civilized  world  will  have  to  determine  whether  what  we 
call  international  law  is  to  be  continued  as  a  mere  code  of  etiquette,  or  is 
to  be  a  real  body  of  laws  imposing  obligations  much  more  definite  and 
inevitable  than  they  have  been  heretofore.  It  must  be  one  thing  or  the 
other.  Although  foreign  offices  can  still  discuss  what  Lb  fair  and  just  and 
what  is  expedient  and  wise,  they  can  not  appeal  to  law  for  the  decision  of 
disputed  questions  unless  the  appeal  rests  upon  an  obligation  to  obey 
the  law.    What  course  will  the  nations  follow? 

Vague  and  uncertain  as  the  future  must  be,  there  is  some  reason  to 
think  that  after  the  terrible  experience  through  which  civilization  is 
passmg  there  will  be  a  tendency  to  strengthen  rather  than  abandon  the 
law  of  nations.  Whatever  the  result  may  be,  the  world  will  have  re- 
ceived a  dreadful  lesson  of  the  evils  of  war.  The  sacrifice  of  millions  of 
lives,  millions  homeless  and  in  poverty,  industry  and  commerce  de- 
stroyed, overwhelming  national  debts, — all  will  naturally  produce  a 
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strong  desire  to  do  something  that  will  prevent  the  same  tiling  happening 
again. 

While  the  war  has  exhibited  the  inadequacy  of  international  law,  so 
far  as  it  has  yet  developed,  to  curb  those  governmental  policies  which 
aim  to  extend  power  at  all  costs,  it  has  shown  even  more  clearly  that 
little  relismce  can  be  placed  upon  unrestrained  human  nature,  subject 
to  specific  temptation  to  conmiit  forcible  aggression  in  the  pursuit  of 
power  and  wealth.  It  has  shown  that  where  questions  of  conduct  are  to 
be  determined  imder  no  constraint,  except  the  circumstances  of  the 
particular  case,  the  acquired  habits  of  civilization  are  weak  as  against 
the  powerful;  innate  tendencies  which  survive  from  the  countless  cen- 
turies of  man's  struggle  for  existence  against  brutes  and  savage  foes. 
The  only  means  yet  discovered  by  man  to  limit  those  tendencies  consist 
in  the  establishment  of  law,  the  setting  up  of  principles  of  action  and 
definite  rules  of  conduct  which  can  not  be  violated  by  the  individual 
without  injury  to  himself.  That  is  the  method  by  which  the  wrongs 
naturally  flowing  from  individual  impulse  within  the  state  have  been 
confined  to  narrow  limits.  That  analogy,  difElcult  as  it  is  to  maintain  in 
view  of  the  differences  between  the  individual  who  is  subject  to  sov- 
ereignty and  the  nation  which  is  itself  sovereign,  indicates  the  only 
method  to  which  human  experience  points  to  avoid  repeating  the  present 
experience  of  these  years  of  war  consistently  with  the  independence  of 
nations  and  the  liberty  of  individuals.  The  Pax  Romana  was  effective 
only  because  the  world  was  subject  to  Rome.  The  Christian  Church  has 
been  urging  peace  and  good-will  among  men  for  nineteen  centuries,  and 
still  there  is  this  war.  Concerts  of  Europe  and  alliances  and  ententes  and 
skilful  balances  of  power  all  lead  ultimately  to  war.  Conciliation, 
good-will,  love  of  peace,  human  gfympathy,  are  ineffective  without  in- 
stitutions through  which  they  can  act.  Only  the  possibility  of  estab- 
lishing real  restraint  by  law  seems  to  remain  to  give  effect  to  the  un- 
doubted will  of  the  vast  majority  of  mankind. 

In  the  effort  to  arrange  the  affairs  of  the  world  so  that  they  will  not 
lead  to  another  great  catastrophe,  men  will  therefore  tur&  naturally 
towards  the  re-establishment  and  strengthening  of  the  law  of  nations. 
How  can  that  be  done?  How  can  the  restraints  of  law  be  made  more 
effective  upon  nations? 
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It  is  not  difficult  to  suggest  some  things  which  will  tend  in  that  direc- 
tion. 

Laws  to  be  obeyed  must  have  sanctions  behind  them;  that  is  to  say, 
violations  of  them  must  be  followed  by  punishment.  That  punishment 
must  be  caused  by  power  superior  to  the  law  breaker;  it  can  not  consist 
merely  in  the  possibility  of  being  defeated  in  a  conflict  with  an  enemy; 
otherwise  there  would  be  no  law  as  between  the  strong  and  the  weak. 
Many  states  have  grown  so  great  that  there  is  no  power  capable  of  im- 
posing punishment  upon  them  except  the  power  of  collective  civilization 
outside  of  the  offending  state.  Any  exercise  of  that  power  must  be  based 
upon  public  opinion.  It  can  not  rest  merely  upon  written  agreements  or 
upon  the  accidental  dictates  of  particular  interests.  It  must  proceed 
from  general,  concurrent  judgment  and  condemnation.  When  that  ex- 
ists, punishment  may  be  inflicted  either  by  the  direct  action  of  govern- 
ments, forcible  or  otherwise,  or  by  the  terrible  consequences  which  come 
upon  a  nation  that  finds  itself  without  respect  or  honor  in  the  world  and 
deprived  of  the  confidence  and  good-will  necessary  to  the  maintenance  of 
intercourse.  Without  such  an  opinion  behind  it  no  punishment  of  any 
kind  can  be  imposed  for  the  violation  of  international  law. 

For  the  formation  of  such  a  general  opinion,  however,  questions  of 
national  conduct  must  be  reduced  to  simple  and  definite  form.  Occa- 
sionally there  is  an  act  the  character  of  which  is  so  clear  that  mankind 
forms  a  judgment  upon  it  readily  and  promptly,  but  in  most  cases  it  is 
easy  for  the  wrongdoer  to  becloud  the  issue  by  assertion  and  argument 
and  to  raise  a  complicated  and  obscure  controversy  which  confuses  the 
judgment  of  the  world.  There  is  but  one  way  to  make  general  judgment 
possible  in  such  cases.  That  is  by  bringing  them  to  the  decision  of  a 
competent  court  which  will  strip  away  the  irrelevant,  reject  the  false, 
and  declare  what  the  law  requires  or  prohibits  in  the  particular  case. 
Such  a  court  of  international  justice,  with  a  general  obligation  to  submit 
all  justiciable  questions  to  its  jurisdiction  and  to  abide  by  its  judgment, 
is  a  primary  requisite  to  any  real  restraint  of  law. 

When  we  come  to  consider  the  working  of  an  international  court, 
however,  we  are  forced  to  realize  that  the  law  itself  is  in  many  respects 
imperfect  and  uncertain.  There  is  no  legislature  to  make  laws  for  na- 
tions.   There  is  no  body  of  judicial  decisions  having  the  effect  of  prec- 
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edent  to  declare  what  international  laws  are.  The  process  of  making 
international  law  by  usage  and  general  acceptance  has  been  necessarily 
so  slow  that  it  has  not  kept  pace  with  the  multiplying  questions  arising 
in  the  increasing  intercourse  of  nations.  In  many  fields  of  most  fruitful 
controversy  different  nations  hold  tenaciously  to  different  rules,  as,  for 
recent  example,  upon  the  right  of  expatriation,  upon  the  doctrine  of 
continuous  voyages,  upon  the  right  to  transfer  merchant  vessels  after 
the  outbreak  of  a  war.  Yet  any  attempt  to  maintain  a  court  of  inter- 
national justice  must  fail  unless  there  are  laws  for  the  court  to  admin- 
ister. Without  them  the  so-called  court  would  be  merely  a  group  of  men 
seeking  to  impose  their  personal  opinions  upon  the  states  coining  before 
them.  The  lack  of  an  adequate  system  of  law  to  be  applied  has  been  the 
chief  obstacle  to  the  development  of  a  system  of  judicial  settlement  of 
international  disputes.  This  is  well  illustrated  by  the  history  of  the 
Second  Hague  Conference  treaty  for  an  international  prize  court.  The 
Conference  agreed  to  establish  such  a  court  and  provided  in  Article  7  of 
the  treaty  that  in  the  absence  of  special  treaty  provisions  govermng  the 
case  presented  'Hhe  court  shall  apply  the  rules  of  international  law. 
If  no  generally  recognized  rule  exists,  the  court  shall  give  judgment  in 
accordance  with  the  general  principles  of  justice  and  equity."  When 
the  question  of  ratifying  this  treaty  was  presented  to  the  Powers  whose 
delegates  had  signed  it,  some  of  them  awoke  to  the  fact  that  upon  many 
subjects  most  certain  to  call  for  the  action  of  a  court  there  was  no  general 
agreement  as  to  what  the  rules  of  international  law  were,  and  that 
different  nations  had  different  ideas  as  to  what  justice  and  equity  would 
require  and  that  each  judge  would  naturally  follow  the  views  of  his  own 
country.  Accordingly  the  Conference  of  London  was  called,  and  met  in 
December,  1908.  In  that  Conference  the  delegates  of  the  principal 
maritime  Powers  came  to  agreement  upon  a  series  of  questions  and  they 
embodied  their  agreement  in  the  71  articles  of  the  Declaration  of  London. 
If  that  Declaration  had  been  ratified  by  all  the  Powers  in  the  Conference 
.  it  would  doubtless  have  been  accepted  as  a  statement  of  the  international 
law  upon  the  subjects  covered.  But  it  was  not  ratified,  and  so  the  prize 
court  treaty  remains  ineffective  because  the  necessary  basis  for  the 
action  of  the  court  is  wanting. 
It  is  plain  that  in  order  to  have  real  courts  by  which  the  legal  rights 
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of  nations  can  be  determined  and  the  conduct  of  nations  can  be  sub- 
jected to  definite  tests,  there  must  be  a  settlement  by  agreement  of  old 
disputes  as  to  what  the  law  ought  to  be  and  provision  for  extending  the 
law  over  fields  which  it  does  not  now  cover.  One  thing  especially  should 
be  done  in  this  direction.  Law  can  not  control  national  policy,  and  it  is 
through  the  working  of  long-continued  and  persistent  national  policies 
that  the  present  war  has  come.  Against  such  policies  all  attempts  at 
conciliation  and  good  understanding  and  good-will  among  the  nations  of 
Europe  have  been  powerless.  But  law,  if  enforced,  can  control  the  ex- 
ternal steps  by  which  a  nation  seeks  to  follow  a  policy,  and  rules  may 
be  so  framed  that  a  policy  of  aggression  can  not  be  worked  out  except 
through  open  violations  of  law  which  will  meet  the  protest  and  con- 
demnation of  the  world  at  large,  backed  by  whatever  means  shall  have 
been  devised  for  law  enforcement. 

There  is  another  weakness  of  international  law  as  a  binding  force 
which  it  appears  to  me  can  be  avoided  only  by  a  radical  change  in  the 
attitude  of  nations  towards  violations  of  the  law. 

We  are  all  familiar  with  the  distinction  in  the  municipal  law  of  all 
civilised  countries  between  private  and  public  rights  and  the  remedies  for 
the  protection  or  enforcement  of  them.  Ordinary  injuries  and  breaches 
of  contract  are  redressed  only  at  the  instance  of  the  injured  person,  and 
other  persons  are  not  deemed  entitled  to  interfere.  It  is  no  concern  of 
theirs.  On  the  other  hand,  certain  flagrant  wrongs  the  prevalence  of 
which  would  threaten  the  order  and  security  of  the  community  are 
deemed  to  be  everybody's  business.  If,  for  example,  a  man  be  robbed  or 
assaulted,  the  injury  is  deemed  not  to  be  done  to  him  alone  but  to  every 
member  of  the  state  by  the  breaking  of  the  law  against  robbery  or 
against  violence.  Every  citizen  is  deemed  to  be  injured  by  the  breach  of 
the  law  because  the  law  is  his  protection  and  if  the  law  be  violated  with 
impunity  his  protection  will  disappear.  Accordingly,  the  government, 
which  represents  all  its  citizens,  undertakes  to  punish  such  action  even 
though  the  particular  person  against  whom  the  injury  was  done  may  be 
ocmtent  to  go  without  redress. 

Up  to  this  time  breaches  of  international  law  have  been  treated  as  we 
treat  wrongs  under  civil  procedure,  as  if  they  concerned  nobody  except 
the  particular  nation  upon  which  the  injury  was  inflicted  and  the  nation 
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inflicting  it.  There  has  been  no  general  recognition  of  the  right  of  other 
nations  to  object.  There  has  been  much  international  discussion  of  what 
the  rules  of  law  ought  to  be  and  the  importance  of  observing  them  in 
the  abstract,  and  there  have  been  frequent  interferences  by  third  parties 
as  a  matter  of  policy  upon  the  ground  that  specific,  consequential  injury 
to  them  might  result  from  the  breach,  but,  in  general,  states  not  di- 
rectly affected  by  the  particular  injury  complained  of  have  not  been 
deemed  to  have  any  right  to  be  heard  about  it.  It  is  only  as  disinterested 
mediators  in  the  quarrels  of  others  or  as  rendering  good  ofl&ces  to  others 
that  they  have  been  accustomed  to  speak  if  at  all.  Until  the  First  Hague 
Conference  that  form  of  interference  was  upon  sufferance.  In  the 
Ck)nvention  for  the  Pacific  Settlement  of  International  Disputes,  con- 
cluded at  that  Conference,  it  was  agreed  that,  in  case  of  serious  trouble 
or  conflict,  before  an  appeal  to  arms  the  signatory  Powers  should  have 
recourse  to  the  good  offices  or  mediation  of  foreign  Powers,  and  Article  3 
also  provided: 

Independent  of  this  recourse,  the  ragnatory  Powers  recommend  that 
one  or  more  Powers  strangers  to  the  dispute  should  on  their  own  initia- 
tive and  as  far  as  circumstances  may  allow,  offer  their  good  offices  or 
mediation  to  the  states  at  variance.  Powers  strangers  to  the  dispute 
have  a  right  to  offer  good  offices  or  mediation  even  during  the  course  of 
hostilities.  The  exercise  of  this  right  can  never  be  regarded  by  one  or 
other  of  the  parties  in  conffict  as  an  unfriendly  act. 

These  provisions  are  a  considerable  step  towards  a  change  in  the 
theory  of  the  relation  of  third  Powers  to  an  international  controversy. 
They  recognize  such  an  independent  interest  in  the  prevention  of  conflict 
as  to  be  the  basis  of  a  right  of  initiative  of  other  Powers  in  an  effort  to 
bring  about  a  settlement.  It  still  remains  under  these  provisions,  how- 
ever, that  the  other  Powers  assert  no  substantive  right  of  their  own. 
They  are  simply  authorized  to  propose  an  interference  in  the  quarrels  of 
others  to  which  they  are  deemed  to  be  strangers.  The  enforcement  of 
the  rules  of  international  law  is  thus  left  to  the  private  initiative  of  the 
country  appealing  to  those  rules  for  protection,  and  the  rest  of  the  world 
has  in  theory  and  in  practice  no  concern  with  the  enforcement  or  non- 
enforcement  of  the  rules. 

If  the  law  of  nations  is  to  be  binding,  if  the  decisions  of  tribunals 
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charged  with  the  application  of  that  law  to  international  controversies 
are  to  be  respected,  there  must  be  a  change  in  theory,  and  violations  of 
the  law  of  such  a  character  as  to  threaten  the  peace  and  order  of  the  com- 
mumty  of  nations  must  be  deemed  to  be  a  violation  of  the  right  of  every 
civilized  nation  to  have  the  law  maintained  and  a  legal  injury  to  every 
nation.  When  a  controversy  arises  between  two  nations,  other  nations 
are  indeed  strangers  to  the  dispute  as  to  what  the  law  requires  in  that 
controversy,  but  they  can  not  really  be  strangers  to  a  dispute  as  to 
whether  the  law  which  is  applicable  to  the  circumstances  shall  be  ob- 
served or  violated.  Next  to  the  preservation  of  national  character,  the 
most  valuable  possession  of  aH  peaceable  nations,  great  and  small,  is  the 
protection  of  those  laws  which  constrain  other  nations  to  conduct  based 
upon  principles  of  justice  and  humanity.  Without  that  protection  there 
is  no  safety  for  the  small  state  except  in  the  shifting  currents  of  policy 
among  its  great  neighbors,  and  none  for  a  great  state,  however  peaceable 
and  just  may  be  its  disposition,  except  in  readiness  for  war. 

International  laws  violated  with  impunity  must  soon  cease  to  exist 
and  every  state  has  a  direct  interest  in  preventing  those  violations  which 
if  permitted  to  continue  would  destroy  the  law.  Wherever  in  the  world 
the  laws  which  should  protect  the  independence  of  nations,  the  in- 
violability of  their  territory,  the  lives  and  property  of  their  citizens,  are 
violated,  all  other  nations  have  a  right  to  protest  against  the  breaking 
down  of  the  law.  Such  a  protest  would  not  be  an  interference  in  the 
quarrels  of  others.  It  would  be  an  assertion  of  the  protesting  nation's 
own  right  against  the  injury  done  to  it  by  the  destruction  of  the  law  upon 
which  it  relies  for  its  peace  and  security.  What  would  follow  such  a 
protest  must  in  each  case  depend  upon  the  protesting  nation's  own  judg- 
ment as  to  policy,  upon  the  feeling  of  its  people  and  the  wisdom  of  its 
governing  body.  Whatever  it  does,  if  it  does  anything,  will  be  done  not 
as  a  stranger  to  a  dispute  or  as  an  intermediary  in  the  affairs  of  others, 
but  in  its  own  right  for  the  protection  of  its  own  interest.  Upon  no  other 
theory  than  this  can  the  decisions  of  any  court  for  the  application  of  the 
law  of  nations  be  respected,  or  any  league  or  concert  or  agreement  among 
nations  for  the  enforcement  of  peace  by  arms  or  otherwise  be  estab- 
lished, or  any  general  opinion  of  mankind  for  the  maintenance  of  law 
be  eflFective. 
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Can  any  of  these  things  be  done?  Can  the  law  be  strengthened  and 
made  effective?  Imperfect  and  conflicting  as  is  the  infonnation  upon 
which  conjecture  must  be  based,  I  think  there  is  ground  for  hope  that 
from  the  horrors  of  violated  law  a  stronger  law  may  come.  It  was  during 
the  appalling  crimes  of  the  Thirty  Years'  War  that  Grotius  wrote  his 
De  Jure  Belli  ac  Pads  and  the  science  of  international  law  first  took  form 
and  authority.  The  moral  standards  of  the  Thirty  Years'  War  have 
returned  again  to  Europe  with  the  same  dreadful  and  intolerable  conse- 
quences. We  may  hope  that  there  will  be  again  a  great  new  departure 
to  escape  destruction  by  subjecting  the  nations  to  the  rule  of  law.  The 
development  and  extension  of  international  law  has  been  obstructed  by  a 
multitude  of  jealousies  and  supposed  interests  of  nations  each  refusing  to 
consent  to  any  rule  unless  it  be  made  most  favorable  to  itself  in  all  possi- 
ble future  contingencies.  The  desire  to  have  a  law  has  not  been  stit)ng 
enough  to  overcome  the  determination  of  each  nation  to  have  the  law 
suited  to  its  own  special  circumstances;  but  when  this  war  is  over  the 
desire  to  have  some  law  in  order  to  prevent  so  far  as  possible  a  recurrence 
of  the  same  dreadful  experience  may  sweep  away  all  these  reluctances 
and  schemes  for  advantage  and  lead  to  agreement  where  agreement  has 
never  yet  been  possible.  It  often  happens  that  small  differences  and 
petty  controversies  are  swept  away  by  a  great  disaster,  deep  feeling,  and 
a  sense  of  common  danger.  If  this  be  so,  we  can  have  an  adquate  law 
and  a  real  court  which  will  apply  its  principles  to  serious  as  well  as  petty 
controvermes,  and  a  real  public  opinion  of  the  world  responding  to  the 
duty  of  preserving  the  law  inviolate.  If  there  be  such  an  opinion  it  will 
be  enforced.  I  shall  not  now  inquire  into  the  specific  means  of  enforce- 
ment, but  the  means  can  be  found.  It  is  only  when  opinion  is  uncertsdn 
and  divided  or  when  it  is  sluggish  and  indifferent  and  acts  too  late  that  it 
fails  of  effect.  During  all  the  desperate  struggles  and  emergencies  of  the 
great  war  the  conflicting  nations  from  the  beginning  have  been  competing 
for  the  favorable  judgment  of  the  rest  of  the  world  with  a  solicitude  which 
shows  what  a  mighty  power  even  now  that  opinion  is. 

Nor  can  we  doubt  that  this  will  be  a  different  world  when  peace  comes. 
Universal  mourning  for  the  untimely  dead,  suffering  and  sacrifice,  the 
triumph  of  patriotism  over  selfishness,  the  long  dominance  of  deep  and 
serious  feeling,  the  purifying  influences  of  self-devotion,  will  surely  have 


Digitized  by 


Google 


THE  OUTLOOK  FOB  INTERNATIONAL  LAW  11 

chang^  the  hearts  of  the  nations,  and  much  that  is  wise  and  noble  and 
for  the  good  of  humanity  may  be  possible  that  never  was  possible  before. 
Some  of  us  believe  that  the  hope  of  the  world's  progress  lies  in  the 
spread  and  p^ection  of  democratic  self-government.  It  may  be  that 
out  of  the  rack  and  welter  of  the  great  conflict  may  arise  a  general  con- 
sciousness that  it  is  the  people  who  are  to  be  conmdered,  their  rights  and 
liberties  to  govern  and  be  governed  for  themselves  rather  than  rulers' 
ambitions  and  policies  of  aggrandizement.  If  that  be  so,  our  hopes  will 
be  realized,  for  autocracy  can  protect  itself  by  arbitrary  power,  but  the 
people  can  protect  themselves  only  by  the  rule  of  law. 

Elihu  Root. 
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SOME  QUESTIONS  OF  INTERNATIONAL  LAW  IN  THE 
EUROPEAN  WAR^ 

IX 

DESTRUCTION  OF  NET7TRAL  MEBCHANT  VESSELS 

The  history  of  the  naval  operations  of  the  present  war  is  quite  without 
parallel,  not  only  on  account  of  the  large  number  of  enemy  merchant 
vessels  that  have  been  destroyed  without  warning  and  the  consequent 
loss  of  life  of  both  neutral  and  non-combatant  persons,^  but  also  be- 
cause of  the  destruction  on  a  large  scale  of  ships  of  neutral  Powers. 
According  to  the  press  dispatches,  about  one  hundred  and  fifty  neutral 
merchantmen,  American,  Danish,  Dutch,  Greek,  Italian,  Norwegian, 
Portuguese,  and  Swedish,  have  already  been  sunk  by  one  or  another 
belligerent — ^in  most  cases  by  German  cruisers  and  submarines.'  The 
merchant  marines  of  Denmark,  Holland,  Norway,  and  Sweden  have 
been  the  heaviest  sufferers.    In  a  few  cases  the  destruction  was  the  re- 

^  Continued  from  the  January,  April,  July  and  October  (1915)  numbers  of  this 
Journal. 

*  Discussed  in  the  July  number  of  this  Journal,  pp.  594r-626. 

'  Senator  Nelson  of  Minnesota  in  a  speech  in  the  Senate  on  January  20,  1916 
(Cong.  Record,  pp.  1461-1465)  stated  that  the  total  number  of  Dutch,  Danish, 
Swedish,  and  Norwegian  merchant  ships  that  had  been  sunk  by  submarines,  mines 
and  cruisers  since  the  beginning  of  the  war  was  one  hundred  and  thirty-four.  This, 
of  course,  did  not  include  the  American,  Spanish,  Portuguese  and  other  neutral  ships 
that  have  been  destroyed.  Of  the  one  hundred  and  thirty-four  neutral  vessels  thus 
destroyed,  one  hundred  and  three,  according  to  Senator  Nelson,  were  sunk  by  Ger- 
man submarines,  and  the  rest  by  either  German  or  British  mines.  Eleven  of  these 
were  Dutch,  fifteen  were  Danish,  twentynaeven  were  Swedish,  and  eighty-one  were 
Norwegian.  Senator  Nelson's  speech  contains  a  list  of  the  ships  destroyed,  with  the 
date  and  in  most  cases  their  tonnage.  According  to  a  statement  of  the  British  Ad- 
miralty made  in  July  last,  German  submarines  had  up  to  that  time  destroyed  ninety- 
eight  British  merchant  vessels  and  "no  less  than  ninety-five  neutral  merchantmen." 
As  there  are  more  British  than  neutral  merchantmen  plying  the  seas,  it  will  be  seen 
that  the  toll  taken  of  neutral  shipping  has  been  relativdy  larger  than  that  taken  of 
the  merchant  marine  of  Germany's  chief  enemy. 
12 
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suit  of  error  due  to  the  alleged  inability  of  the  captor  to  distinguish 
the  markingB  of  the  vessel,  but  in  the  majority  of  cases  the  reason  alleged 
was  that  the  ships  were  carrying  contraband  of  war.  In  view  of  the  ex- 
tensive and  unprecedented  scale  upon  which  this  practice  has  been  re- 
sorted to  during  the  present  War,  the  conditions  under  which  the 
destruction  by  belligerents  of  neutral  merchant  vessels  is  permissible,  if 
at  all,  well  merit  consideration  in  the  light  of  international  law  and 
practice.  Mr.  Thomas  Baty,  an  English  authority  of  high  standing, 
writing  in  1911,  thus  states  the  practice  of  the  past: 

It  is  surely  very  remarkable,  that  in  all  the  history  of  war  up  to  the 
twaitieth  century  not  a  single  instance  can  be  adduced  of  a  neutral 
ship's  being  destroyed  on  the  high  seas.  Surely  it  is  most  significant 
that  despite  the  utmost  temptations  and  the  fiercest  stress  of  conflict, 
belligerents  uniformly  and  scrupulously  abstained  from  the  least  in- 
terference with  neutral  vessels,  beyond  ascertaining  their  characters 
and  bringing  them  into  port.  French,  Americans,  Spaniards,  Dutch, 
Danes — strict  navy  men  and  lax  privateers — ^polished  admirals  and 
rough  desperadoes — ^none  of  them  dared  send  to  the  bottom  a  ship 
wearing  the  flag  of  a  neutral  state.^ 

Again  he  says: 

Let  the  reader  think  of  the  dozens  of  wars,  small  and  great,  of  the  past 
two  centuries:  of  the  Russo-Turkish,  the  Franco-German,  the  Crimean, 
the  British-American,  the  Napoleonic,  the  French  Revolutionary,  the 
American  Civil,  wars — ^to  name  only  the  greatest  and  latest.  Let  him 
reflect  on  the  numberless  occasions  on  which  a  cruiser's  commander 
must  have  longed  to  send  a  suspicious  neutral  to  the  bottom,  and  must 
have  paced  his  quarter-deck,  consumed  by  impatience  to  set  the  torch 
to  her  cargo.   And  yet  there  is  no  instance  of  this  having  been  done.^ 

Mr.  Baty  admits,  however,  that  there  have  been  a  few  exceptions, 
real  or  apparent,  to  this  general  practice.  Thus  during  the  Napoleonic 
Wars  four  American  merchantmen  (the  Adeon,  the  Rufiia,  the  Felicity ^ 
and  the  Wiaiam)  were  sunk  by  "over-zealous"  British  captains;  but, 
in  fact,  he  claims,  they  were  not  neutral  ships  at  all,  but  hostile  vessels, 
because  they  flew  the  enemy's  ensign  and  were  prima  facie  liable  to 
destructicm.    Not  even  the  "corsair  "  Semmes  was  "imbecile  "  enough, 

^  Britain  and  Sea  Law,  p.  2. 
*/W,p.23. 
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he  adds,  to  destroy  neutral  ships  and  alienate  neutral  sympathy. 
Semmes  destroyed  only  enemy  ships  and  then  only  after  saving  their 
crews  and  passengers.^  There  is,  it  is  believed,  no  record  of  the  de- 
struction by  a  belligerent  of  a  neutral  ship  on  the  high  seas  during  the 
Crimean  War  or  American  Civil  War  or  the  Franco-German  War,^ 
the  Spanish-American  War,^  the  Boer  War,  the  Turco-Italian  War,*  or 
the  Balkan  Wars.  The  first  war  in  which  the  right  to  destroy  neutral 
vessels  was  asserted  and  exercised  on  a  considerable  scale  was  that 
between  Russia  and  Japan  in  1904r-O5.  During  this  war,  Russian  naval 
commanders  destroyed  eight  neutral  merchantmen:  the  Knight  Camr 
mander,  the  Hipsang,  the  Saint  KUda,  the  Oldhamia,  the  Ihhana,  the 
Thea,  the  Tetartos  and  the  Princess  Marie.  They  were  all  English 
ships,  except  the  Thea  and  the  Tetartos^  which  were  German,  and  the 
Princess  Marie,  which  was  Danish.  In  every  case,  it  appears,  the 
crew,  the  passengers  and  the  mails  were  taken  off  and  there  was  no  loss 
of  life,  except  that  several  persons  were  killed  by  the  gun-fire  directed 
against  the  Hipsang  while  the  ship  was  attempting  to  escape,  and  a 
Chinese  woman  and  boy  were  drowned.  The  destruction  of  this  vessel 
may  be  distinguished  from  the  others  for  the  reason  that  it  was  not  a 
case  of  the  sinking  of  a  vessel  for  carrying  contraband,  but  the  de- 
struction of  a  ship  for  refusing  to  stop  after  repeated  warning  shots  and 
for  attempting  to  escape.  The  case  of  the  Oldhamia,  likewise,  belongs 
in  a  clajBs  by  itself.  It  had  been  captured  and  while  in  charge  of  a  prize 
crew  was  stranded,  and  it  being  impossible  to  float  it,  the  captor  fearing 
that  delay  might  lead  to  its  recapture,  sank  it.  *It  was  not,  therefore, 
the  willful  destruction  of  a  prize,  but  of  a  wreck.  The  other  ships  were 
sunk  because  their  cargoes  were  alleged  to  be  contraband,  and  owing 

*  See  his  own  testimony  in  Service  Afloat,  p.  535,  the  truth  of  which  is  confirmed 
by  the  Solicitor  of  the  United  States  Navy  during  the  Civil  War,  Bolles,  in  the  At- 
lantic  Monthly,  Vol.  30,  p.  50. 

^  Six  British  ships  were  destroyed  in  the  Seine  by  the  Germans  in  1870,  but,  as 
Baty  adds,  (op,  cit.,  p.  24)  this  was  no  violation  of  the  law  of  nations  because  a  neu* 
tral  vessel  venturing  into  France  at  the  time  was  subject  to  the  risks  of  war. 

*  There  were  a  few  cases  of  capture  of  neutral  prises  during  the  war  with  Spain, 
but  none  were  destroyed.  Cf.  Benton,  International  Law  and  Diplomacy  of  the 
Spanish  American  War,  pp.  205-209. 

•Coquet,  La  Guerre  Ilalio-Turque,  Rev.  Gin.  de  Droit  IrU.  Pm6.,  Vol.  21  (1914), 
p.  40. 
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to  their  proximity  to  enemy  ports,  the  danger  of  recapture,  and  the 
lack  of  a  sufficient  supply  of  coal,  it  was  regarded  as  impossible  to  take 
them  in  for  adjudication.  In  several  cases  the  Supreme  Court  of  Russia 
held  that  the  prizes  destroyed  were  not  liable  to  condemnation,  and 
compensation  was  awarded.  ^^  In  one  case,  that  of  the  Cilurmun,  the 
cargo  was  jettisoned,  and  the  ship  spared  from  destruction."  Why 
this  procedure  was  not  followed  in  the  other  cases  does  not  appear. 

The  Russian  naval  prize  regulations,  prepared  in  1805,^^  authorize 
the  destruction  of  prizes  in  certain  cases.    Article  21  reads  as  follows: 

In  exceptional  cases,  when  the  preservation  of  a  captured  vessel  ap- 
pears impossible  on  account  of  her  bad  condition  or  entire  worthlessness, 
the  danger  of  her  recapture  by  the  enemy  or  the  great  distance  or  block- 
ade of  ports,  or  else  on  account  of  the  danger  threatening  the  ship  which 
has  made  the  capture,  or  the  success  of  her  operations,  it  is  permissible 
for  the  commander,  on  his  own  responsibility,  to  bum  or  sink  the  cap- 
tured vessel,  after  he  has  taken  off  all  persons  on  board,  and  as  much 
of  the  cargo  as  possible,  and  arranged  for  the  safety  of  the  vessel's 
papers  and  any  other  objects  which  may  be  necessary  for  throwing 
light  on  the  case  at  the  inquiry  to  be  institute  in  accordance  with  the 
procedure  in  prize  cases. 

It  will  be  noted  that  no  distinction  is  made  between  enemy  vessels 
and  neutral  vessels;  both  are  liable  to.  destruction  under  the  same  con- 
ditions. In  consequence,  however,  of  the  protest  of  the  English  Govern- 
ment against  the  destruction  of  neutral  vessels,  the  Russian  Govern- 
ment in  August,  1905,  gave  instructions  to  its  naval  commanders  that 
in  the  future  neutral  merchantmen  laden  with  contraband  were  not  to 
be  sunk  "except  in  case  of  direst  necessity." 

The  prize  regulations  of  various  other  states  likewise  authorize  de- 
struction of  prizes  in  exceptional  cases,  and  some  of  them  make  no  dis- 

^  Notably  in  the  oases  of  the  Ikhona  and  the  TetartaSf  the  latter  being  destined  to 
a  neutral  port  and,  therefore,  not  liable  to  capture,  because  Russia  did  not  recognize 
the  doctrine  of  continuous  voyage. 

^^  The  facts  concerning  the  destruction  of  neutral  prizes  by  the  Russians  have 
been  taken  from  the  texts  of  the  prize  court  decisions  in  each  case,  as  printed  in 
Hurst  and  Bray's  Russian  and  Japanese  Prize  Gases,  Vol.  I  (1912),  and  from  Ta- 
kahaahi's  International  Law  Applied  to  the  Russo-Japanese  War,  pp.  310-33.  There 
is  also  a  summary  in  Baty's  Britain  and  Sea  Law,  pp.  7-21. 

"  The  full  text  is  printed  in  Hurst  and  Bray,  op.  cU.^  pp.  311-331. 
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tinction  between  enemy  and  neutral  vessels.^'  Thus  the  American 
instructions  to  blockading  vessels  and  cruisers  in  1898  (Art.  28)  pro- 
vided that 

If  there  are  controlling  reasons  why  the  vessels  may  not  be  sent  in 
for  adjudication,  as  unseaworthiness,  the  existence  of  infectious  disease, 
or  the  lack  of  a  prize  crew,  they  may  be  appraised  and  sold;  and  if  this 
can  not  be  done  they  may  be  destroyed.  The  imminent  danger  of  re- 
capture would  justify  destruction  if  there  was  no  doubt  that  the  vessel 
was  good  prize.  But  in  all  such  cases  all  the  papers  and  other  testimony 
should  be  sent  to  the  prize  court  in  order  that  a  decree  may  be  entered. 

As  was  the  case  with  the  Russian  regulations,  no  distinction  was  made 
between  enemy  and  neutral  prizes.  Whether  it  was  intended  to  author- 
ize the  destruction  of  neutral  merchantmen  in  any  case  may  be  doubted. 
In  fact,  no  merchant  vessels,  either  enemy  or  neutral,  were  destroyed 
during  the  war  with  Spain. 

The  Japanese  regulations  of  1904  (Art.  XCI)  authorized  the  de- 
struction of  "captured"  vessels  when  it  was  "unavoidable,"  or  when  the 
vessels  were  unseaworthy,  when  there  was  danger  of  recapture,  or  when 
the  captor  was  unable  to  spare  a  prize  crew  without  endangering  his  own 
safety.  But  before  destroying  the  vessel,  the  commander  was  required 
to  trans-ship  all  persons  on  board,  and  as  far  as  possible,  the  cargo,  and 
preserve  all  papers  and  documents.  ^^  No  distinction  was  made  in  the 
Japanese  regulations  between  enemy  and  neutral  vessels,  but  in  fact 
no  neutral  ships  were  destroyed  by  Japanese  naval  commanders.  ^^ 

The  prize  regulations  of  France  in  1870  likewise  authorized  the  de- 
struction of  neutral  vessels  "when  their  preservation  endangers  the 
safety  or  success  "  of  the  operations  of  the  captor,  but  naval  commanders 
were  directed  to  use  the  right  of  destruction  with  the  greatest  reserve.^* 

The  British  Naval  Prize  Manual  of  1888,  however,  advised  the  destruc- 
tion of  eiMmy  vessels  only,  and  directed  naval  commanders  to  release 

"  For  the  texts  of  the  prise  regulations  of  the  more  important  states  governing 
the  destruction  of  neutral  prises,  see  International  Law  Situations,  1905,  pp.  64-68; 
1907,  pp.  77flF. 

^*  The  Japanese  regulations  are  printed  in  Takahashi,  pp.  778^789. 

^*  See  the  list  of  vessels  destroyed  and  captured  during  the  Russo-Japanese  War 
in  Takahashi,  pp.  75-283. 

^*  Snow,  Cases  on  International  Law,  p.  577. 
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neutral  prizes  which,  owing  to  their  unseaworthiness  or  the  inability  of 
the  captor  to  spare  a  prize  crew,  could  not  be  sent  in  for  adjudication. 

In  November,  1914,  the  British  and  French  Governments  signed  a 
ccoivention  relating  to  the  disposition  of  prizes  taken  by  the  naval  forces 
of  the  allied  governments,  and  accompanying  the  convention  were 
certain  instructions  to  British  and  French  naval  commanders  in  respect 
to  the  formalities  to  be  observed  in  capturing  prizes  and  the  taking  of 
them  in,  but  nothing  is  said  in  regard  to  the  right  of  destruction.^^ 

The  French  Government,  by  a  decree  of  August  25,  1914,  modified 
by  a  decree  of  November  6,  1914,  put  into  effect  the  Declaration  of 
London  (Art.  49  of  which  allows  the  destruction  of  neutral  prizes  when 
they  cannot  be  taken  in  without  danger  to  the  captor  ship  or  to  the 
success  of  the  military  operations  in  which  it  is  engaged),  with  certain 
modifications  and  additions,  none  of  which,  however,  relate  to  the  dis- 
position of  prizes.  ^^  The  British  Government  put  the  Declaration  of 
London  into  operation  with  substantially  the  same  additions  and  modifi- 
cations. Great  Britain  and  France,  therefore,  bound  themselves  not 
to  destroy  neutral  prizes  except  in  the  cases  authorized  by  the  Declara- 
tion of  London.  In  no  case,  it  is  believed,  have  the  naval  commanders 
of  either  belligerent  deliberately  destroyed  a  neutral  merchantman 
during  the  present  war  for  carrying  contraband  or  for  other  reasons. 

The  German  prize  code  of  1909,  first  made  public  on  August  3,  1914, 
recognizes  the  right  to  destroy  neutral  vessels  for  carrying  contraband, 
for  breach  of  blockade  or  for  unneutral  service,  if  the  taking  of  the  ship 
into  port  would  subject  the  capturing  ship  to  danger  or  impede  the  suc- 
cess of  its  operations;  for  example,  if  the  captured  vessel  is  unseaworthy, 
or  unable  to  follow  the  captor,  lacks  a  sufficient  supply  of  coal  or  is  near 
the  enemy's  coast,  or  if  the  captor  is  unable  to  provide  a  prize  crew 
(Art.  113).  In  all  such  contingencies  it  is  assumed  ihat  the  taking  of  the 
prize  in  would  interfere  with  the  success  of  the  naval  operations  of  the 
captor  or  would  expose  his  ship  to  danger.**  The  right  of  destruction 
recognized  by  the  German  code  is,  therefore,  somewhat  broader  than 

"  See  the  text  of  the  ocmvention  and  the  instructions  in  the  Rev.  Gin.  de  Droit  Int. 
Pub.,  Jan.-June,  1915,  pp.  35-38. 

^  See,  ibid.,  pp.  23-35,  for  the  text  of  the  French  decrees. 

1*  Huberich,  Tlie  Prize  Code  of  the  German  Empire  as  in  Force  July  1, 1915,  p.  66. 
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that  allowed  by  the  Declaration  of  London,  since  the  latter  does  not 
admit  the  right  of  destruction  for  inability  to  spare  a  prize  crew,  or  for 
lack  of  a  sufficient  coal  supply  or  because  of  proximity  to  the  enemy's 
coasts.  Nevertheless,  they  might  all  be  brought  by  a  liberal  inter- 
pretation within  the  purview  of  the  Declaration,  since  it  could  fairly 
be  claimed  that  the  existence  of  these  circumstances  in  any  case  would 
either  involve  danger  to  the  captor  or  impede  his  operations  were  an 
attempt  made  to  take  the  ship  into  a  home  port.  Article  116  of  the 
German  prize  code  provides,  however,  that  before  destroying  a  prize 
the  commander  shall  take  off  the  papers  and  crew  and  that  full  provision 
shall  be  made  for  the  safety  of  all  persons  on  board.  This  humane  re- 
quirement, found  in  all  the  prize  regulations  which  allow  destruction, 
has,  of  course,  been  often  disregarded  by  the  commanders  of  German 
submarines  during  the  present  war,  and  apparently  with  the  approval 
of  the  German  Government. 

The  destruction  of  British  merchantmen  by  Russian  cruisers  during 
the  Russo-Japanese  War  aroused  considerable  indignation  in  England, 
and  the  legality  of  the  destruction  of  the  Knight  Commander,  in  particu- 
lar, was  vigorously  attacked  by  English  publicists.  The  Marquis  of 
Lansdowne,  in  the  House  of  Lords,  referred  to  the  act  as  ''a  very  serious 
breach  of  international  law"  and  as  an  outrage  against  which  it  was 
necessary  to  protest.  Mr.  Balfour,  speaking  in  the  House  of  Commons, 
described  it  as  ''entirely  contrary  to  the  accepted  practice  of  civilized 
nations."  Similar  language  was  used  by  Mr.  Thomas  Gibson  Bowles.^ 
In  a  note  of  August  10,  1904,  addressed  to  the  British  Ambassador  at 
St.  Petersburg,  Lord  Lansdowne  said: 

We  understand  that  this  right  of  destroying  a  prize  is  claimed  in  a 
number  of  cases;  among  others,  when  the  conveyance  of  the  prize  to  a 
prize  court  is  inconvenient  because  of  the  distance  of  the  port  to  which 
the  vessel  should  be  brought,  or  when  her  conveyance  to  such  a  port 
would  take  too  much  time  or  entail  too  great  a  consumption  of  coal. 
It  is,  we  understand,  even  asserted  that  such  a  destruction  is  justifiable 
when  the  captor  has  not  at  his  disposal  a  sufficient  number  of  men  from 
whom  to  provide  a  crew  for  the  captured  vessel.  It  is  unnecessary  to 
pouit  out  to  your  excellency  the  effects  of  a  consistent  application  of 

*  Holland,  Lettens  on  War  and  Neutrality,  p.  161;  Baty,  Britain  and  Sea  Law, 
p.  10;  and  International  Law  Situations,  1907,  p.  82,  and  1911,  p.  57. 
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these  principles.  They  would  justify  the  wholesale  destruction  of  neutral 
ships  taken  by  a  vessel  at  war  at  a  distance  from  her  own  base  upon  ihe 
ground  that  such  prizes  had  not  on  board  a  sufficient  amount  of  coal 
to  carry  them  to  a  remote  foreign  port — an  amount  of  coal  with  which 
such  ships  would  probably  in  no  circumstances  have  been  supplied. 
They  would  similarly  justify  the  destruction  of  every  neutml  ship  taken 
by  a  belligerent  vessel  which  started  on  a  voyage  with  a  crew  sufficient 
for  her  own  requirements  only,  and  therefore  unable  to  furnish  prize 
crews  for  her  captures.  The  adoption  of  such  measures  by  the  Russian 
Government  could  not  fail  to  occasion  a  complete  paralysis  of  all 
neutral  commerce.** 

Professor  Holland  stood  ahnost  alone  among  English  publicists  in 
maintaining  that  the  destruction  of  neutral  prizes  was  not  absolutely 
prohibited  by  international  law,  under  any  and  all  circumstances.  In  a 
letter  of  June  29,  1906,  to  the  London  Times,  he  declared  that  "a  con- 
sensus gentium  to  this  effect  will  hardly  be  alleged  by  those  who  are 
aware  that  such  sinking  is  permitted  by  the  most  recent  prize  regulations 
of  France,  Russia,  Japan,  and  the  United  States"  although  he  readily 
admitted  that  the  practice  should  by  further  international  agreement  be 
absolutely  forbidden.**  While  it  is  most  desirable,  he  said,  that  neutral 
property  should  not  be  exposed  to  destruction  without  inquiry,  cases 
might  occasionally  occur  in  which  a  belligerent  could  hardly  be  expected 
to  permit  the  escape  of  such  property,  though  he  is  unable  to  send  it  in 
for  adjudication.*^  At  the  time,  however,  the  great  preponderance  of 
Ilnglish  opinion  was  against  the  right  of  destruction.  Lawrence,  speak- 
ing of  the  sinking  of  the  Knight  Commander^  declared  that  it  was  not 
lawful  to  sink  a  neutral  prize  before  taking  it  in.*^   Baty,  in  a  review  of 

'*  The  text  of  the  note  may  be  found  in  International  Law  Situations,  1905,  p.  74. 

**  The  text  of  his  letter  is  printed  in  his  Letters  on  War  and  Neutrality,  p.  168. 
ProfeaKH*  Holland's  position  was  strongly  attacked  by  Thomas  Gibson  Bowles  in 
several  letters  to  the  Times. 

^  Neutral  Duties  in  Maritime  War,  Proceedings  of  the  British  Academy,  Vol.  II, 
pp.  12-13,  quoted  by  Moore,  Digest,  VII,  520. 

^  War  and  Neutrality  in  the  Ekist,  p.  255.  Lawrence  maintains  that  a  ''broad 
line  iA  distinction'*  must  be  drawn  between  the  destruction  of  enemy  property  and 
the  destruction  of  neutral  property;  in  the  latter  case  the  owners  have  a  right  to  in- 
sist that  an  adjudication  upon  their  claims  shall  precede  any  further  dealings  with  it 
and  that  it  is  far  better  for  a  captor  to  release  a  neutral  ship  or  goods  than  to  risk 
pereonal  loss  and  international  complications  by  destroying  innocent  property. 
PHncipks  of  International  Law,  4th  ed.,  p.  484.    This  distinction  is  obviously  well 
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the  Russian  cases,  affirms  that  the  assertion  of  the  right  of  destruction 
by  four  or  five  or  even  a  larger  number  of  governments  and  the  resort 
to  it  in  practice  by  one  or  more  nations  does  not  make  the  practice  legal. 
''We  trust/'  he  concludes,  'Hhat  it  has  been  demonstrated  that  if  there 
is  such  a  thing  as  the  law  of  nations  at  all,  it  forbids  the  sinking  of  neutral 
vessels."  ^^  Hall  Hkewise  maintains  that  neutral  ships  or  goods  cannot 
be  destroyed  until  they  have  been  condemned  by  a  prize  court.  Owner- 
ship of  such  goods,  he  holds,  does  not  vest  upon  capture,  but  remains  in 
the  neutral  until  judgment  of  confiscation  has  been  pronounced  by  a 
competent  court.®*  This  in  substance  is  also  the  view  of  Phillimore,^ 
Atlay,®  Atherly-Jones,^  Bentwich,  and  most  of  the  other  English  au- 
thorities. 

'  Bentwich  remarks  that  the  considerations  which  impel  modem 
cruisers  to  destroy  their  enemy  prizes,  such  as  the  lack  of  a  sufficient 
supply  of  coal  and  the  difficulty  of  sparing  a  prize  crew,  impel  them  also 
to  dnk  neutral  prizes,  but  they  have  not  the  same  right  in  the  one  case 
as  in  the  other.  At  best  the  neutral  cargo  can  be  destroyed  by  the  cap- 
tor only  when  it  is  absolute  contraband,  but  the  ship  is  not  his  property 
to  deal  unth.'^    English  judicial  authority,  like  that  of  English  text 

founded,  both  iqxm  grounds  of  justice  and  public  policy,  but  unfortunately  most 
prize  codes  do  not  expressly  recognize  it.  Of.  also,  Wilson  on  International  Law, 
p.  413. 

*>  Britain  and  Sea  Law,  pp.  20,  24.  Elsewhere  Baty  has  proposed  the  rule  that 
''  in  no  case  is  it  pennissible  to  sink  or  otherwise  destroy  a  neutral  prize;  but  absolute 
contraband  may  be  removed  to  another  vessel  or  jettisoned  in  case  of  necessity" 
(Law  Magazinef  1906) — a  rule  which  might  well  be  adopted  as  a  part  of  the  law  of  tiie 
sea.  In  an  artide  entitled  La  Destruction  des  Prise*  Neutree  in  the  Eteo.  de  Droit  Int.^ 
2d  ser.,  Vol.  8,  p.  434  (1906),  Baty  maintains  that  the  recent  practice  of  destroying 
neutral  prizes  has  been  introduced  without  authority.  The  fact,  he  says,  that  "no 
neutral  prize  has  ever  been  sunk  in  modem  wars  because  of  the  impossibihty  of  taking 
it  in  is  proof  convincing."  To  admit  such  a  right  is  to  make  naval  commanders  the 
judges  in  such  matters.  Valin  (TraiU  dee  Prises  Mariiiines)^  who  is  sometimes  cited 
as  authority  for  the  practice,  he  says,  never  professed  such  an  opinion;  indeed  none 
of  the  authors,  such  as  Cussy,  Reddie  or  Wheaton,  who  have  treated  the  subject  of 
capture,  ever  said  a  word  in  favor  oi  it. 

*  International  Law,  5th  ed.,  p.  735. 
"  Intonational  Law,  Vol.  Ill,  p.  432. 

*  See  his  edition  of  Wheaton,  Sec.  359e. 
*•  Ck>mmerce  in  War,  p.  631. 

*^  Law  of  Private  Property  in  War  on  Land  and  Sea,  p.  112.    See  also  his  Deo- 
Jaration  of  London,  p.  21. 
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writersi  has  likewise  denied  the  legality  of  destruction.    Lord  StoweU, 
in  the  case  of  the  FelicUy,  in  1819,  said: 

Where  it  is  neutral  the  act  of  destruction  cannot  be  justified  to  the 
neutral  owner  by  the  gravest  importance  of  such  an  act  to  the  pubUc 
service  of  the  captor's  own  state;  to  the  neutral  it  can  only  be  justified 
under  any  circumstances  by  a  full  restitution  in  value.  These  rules  are 
so  clear  in  principle  and  established  in  practice  that  th^  require  neither 
reasoning  nor  precedent  to  illustrate  or  support  them." 

In  the  cases  of  the  Adeon  and  the  RvfuSf  American  merchant  vessels 
destroyed  by  British  cruisers  during  the  Napoleonic  Wars,  he  decreed 
full  restitution,  and  in  the  case  of  the  William,  whose  American  national- 
ity was  quite  dubious,  he  awarded  restitution  without  costs  and  dam- 
ages.'^ So,  during  the  Crimean  War,  Dr.  Lushingtcm,  while  affirming 
the  right  and  duty  of  a  captor  in  certain  cases  to  destroy  enemy  mer- 
chant vesselB,  declared  that 

For  whoDy  different  reasons,  which  I  need  not  enter  upon,  where 
a  vessel  under  neutral  colors  is  detained,  she  has  the  right  to  be  brought 
to  adjudication,  according  to  the  regular  course  of  proceedings  in  the 
priae  court;  and  it  is  the  very  first  duty  of  the  captor  to  bring  it  in,  if  it 
be  practicable.** 

Baty,  commenting  on  these  decisions,  remarks  that  they  have  some- 
times been  represented  as  showing  that  Stowell  and  Lushington  re- 
garded it  as  permissible  for  a  cruiser  to  eink  any  ship  it  liked  upon  condi- 
tion (rf  nriftlnng  restitution  and  paying  damages  and  costs,  but,  in  fact, 
he  affirms,  they  admitted  no  such  principle;  all  they  were  concerned  with 
was  the  remedy  their  own  court  could  give  the  owner.  They  were  not 
concerned  with  the  question  of  the  right  to  destroy  a  neutral  vessel; 
"in  fact,  they  scarcely  contemplated  the  occurrence  of  such  an  outrage; 
it  was  and  had  been  for  centuries  an  unheard-of  thing."  *^  Among 
Continental  publicists,  Kleen  is  a  vigorous  opponent  of  the  right  of 
destruction.    The  destruction  of  neutral  property  is  never  a  "necessity 

n  Dodscm's  Admiralty  Reports,  Vol.  II,  p.  381. 

**  Baty,  Britain  and  Sea  Law,  p.  8.  For  a  full  diaeuflrion  of  these  eaaee,  see  Smith 
and  Sibley,  Int.  Law  as  Interpreted  and  Applied  During  the  RnaBO-Japaoeee  War, 
pp.  1M-16Q. 

»  The  Leueade  (1856),  Spink's  Prise  Gases,  p.  221. 

M  Britain  and  Sea  Law,  p.  5. 
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of  war"  be  says,  and  the  captain  of  a  cruiser  who  in  open  sea  commits 
such  an  act  arrogates  to  himself  the  powers  of  a  judge, — a  quality  which 
does  not  belong  to  him.'^  Destruction  is  everywhere,  he  adds,  recog- 
nized as  criminal,  and  in  view  of  the  almost  unanimous  disapprobation 
of  the  practice,  it  is  surprising  that  the  prize  codes  of  some  modem 
states,  Uke  France,  Russia  and  the  United  States,  should  admit  the 
right  of  destruction,  without  even  expressly  limiting  the  right  to  enemy 
prizes.  Among  other  Continental  writers  who  do  not  admit  the  right 
to  destroy  neutral  prizes  may  be  mentioned,  Bluntschli,**  Nippold  '' 
and,  apparently,  de  Boeck,*  Gessner,^  and  Bonfils,*^  Taylor,^^  Wool- 
sey,*^  and  Wheaton,^  among  American  writers,  likewise  deny  the  right 
to  destroy  neutral  prizes. 

There  is,  however,  much  authority  in  favor  of  the  right  to  destroy  in 
exceptional  cases.    Oppenheim^  remarks  that  the  practice  of  states 

^  Lais  et  Usages  de  la  NeutraliU,  t.  II,  p.  632. 

**  DroU  IrUemaHonal  CodifiS,  Sec.  672.  Bluntschli  does  not  even  recognize  the 
right  to  destroy  enemy  prizes.  The  difficulty  of  finding  a  port  into  which  a  prize 
may  be  taken  ofifers  no  justification,  he  says,  for  destruction. 

^  Cited  by  Huberich  in  an  article  on  The  Destruction  of  Neutral  Prizes,  in  the 
Illinois  Law  Retriew,  for  May,  1915. 

"  De  to  Propriete  Privie  Enemie  Sous  PaviUon  Enemies  p.  302. 

»  Le  DroU  des  Neutres  Sur  Mer  (1876),  p.  348. 

^  DroU  Int.  Public,  Sec.  1415.  There  is  some  uncertainty  as  to  the  opinions  of 
Boeck,  Gessner  and  Bonfils,  as  they  do  not  distinguish  clearly  between  the  destruc- 
tion of  enemy  prizes  and  neutral  prizes.  It  may  at  least  be  said,  however,  that  they 
do  not  expressly  recognize  the  ris^t  to  destroy  neutral  ships. 

*^  International  Public  Law,  p.  573.  ''It  is  generally  agreed,''  says  Taylor,  ''that 
a  neutral  prize  eihould  never  be  burned."  He  is,  of  course,  in  error  as  to  such  general 
agreement. 

^  International  Law,  Sec.  184.  "The  right  to  destroy,"  he  says,  "is  barbarous, 
and  ought  to  disappear  from  the  law  of  nations,"  and  he  makes  no  distinction  be- 
tween enemy  and  neutral  prizes. 

**  Cited  by  Baty  (Britain  and  Sea  Law,  pp.  5-6),  who  calls  attention  to  a  treatise 
on  captures  written  in  1815  by  Wheaton,  and  based  on  the  researches  of  Story,  yet 
Wheaton  "did  not  so  much  as  advert  to  the  possibility  of  destroying  neutral  prizes. 
The  practice  was  utterly  unknown  and  incredible  to  him."  In  his  Elements  of 
International  Law,  Wheaton  discusses  at  length  the  disposition  of  prizes,  but  says 
nothing  of  the  right  to  destroy  either  enemy  or  neutral  prizes. 

**  International  Law,  Vol.  II,  p.  471,  n.  2.  Calvo,  Sec.  3019,  states  that,  as  a 
general  rule,  a  neutral  prize  may  not  be  destroyed,  but  that  it  is  permissible  in  ex- 
ceptional circumstances,  as,  for  example,  in  case  oi  "imperious  military  necessity" 
OT  force  majeure  resulting  from  pursuit  of  the  enemy  or  inability  to  spare  a  prize 
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does  not  recognize  the  English  rule  of  absolute  prohibition^  and  he  cites 
Geffckeni  Calvo^  Fiore,  Martens,  Dupuis,  and  Perels,  and  he  might  have 
added  Rivier  *^  and  others,  in  favor  of  the  right  to  destroy  m  certain 
cases.  Westlake  is  one  of  the  few  English  writers  who  admits  the  right 
of  destruction.  A  neutral,  he  says,  cannot  justly  complain  if  his  prop- 
erty is  destroyed  when,  if  it  is  brought  in,  it  would  be  condemned  under 
the  law  of  blockade  or  contraband.^*  Holland,  as  we  have  seen,  took 
the  same  view  in  1905;  and  Moore,  commenting  upon  Hall's  opinion,  re- 
marks that  the  authorities  hardly  sustain  it  as  a  rule  of  unqualified  or 
universal  obligation.^^  The  American  publicist  Dana  ^  maintained  that 
necessity  would  justify  destruction,  as,  for  example,  where  the  vessel  is 
unseaworthy,  or  where  there  is  danger  of  immediate  recapture,  or  in  the 
case  of  infectious  diseases  on  the  ship.  At  the  time  of  the  controversy 
between  the  British  and  Russian  Governments  over  the  sinking  of  the 
Knight  Commander,  Mr.  Loomis,  Acting  Secretary  of  State  of  the  United 
States,  sent  a  telegram  to  Mr.  Choate,  American  Ambassador  to  Great 
Britain  (July  9,  1904),  saying  that  the  American  Government  con- 
sidered that  the  sinking  of  the  vessel  was  not  justified  by  the  bare  fact 
that  there  was  contraband  on  board,^^  and  on  July  30th  the  Russian 
Government  was  informed  that  the  Government  of  the  United  States 
would  ''view  with  the  gravest  concern  the  application  of  similar  treat- 
ment to  American  vessels  and  cargoes."  ^  But  in  a  subsequent  telegram 
of  August  6th  to  Mr.  Choate,  Secretaiy  Hay  stated  that  he  was  "  not 
prepared  to  say  that  in  case  of  imperative  necessity  a-  prize  may  not  be 
lawfully  destroyed  by  a  belligerent  captor."  ^* 

In  the  presence  of  this  conflicting  opinion  regarding  the  right  to  de- 
crew.  See  Martens,  TraiU  de  DraU  Int.,  Vol.  Ill,  p.  298,  and  PereLs,  Manuel  de  Droit 
MariHtne  (French  trans,  by  Arendt),  p.  334;  and  Dupuis,  Le  Droit  de  la  Guerre 
Maritime  ^apris  ke  Cortfe.  de  la  Haye^  etc.,  p.  368,  to  the  same  ^ect. 

«•  Principee  du  droU  des  OenSy  Vol.  II,  p.  350. 

« International  Law,  Vol.  II,  p.  309. 

^  Digest  of  Int.  Law,  Vol.  7,  p.  523. 

^  Edition  of  Wheaton,  p.  485.  Cf.  also,  Wilson,  International  Law,  p.  413,  who 
admits  that  a  neutral  vessel  may  be  sunk  in  exceptional  cases,  though  great  caution, 
he  adds,  should  be  tak^i  before  destroying  it. 

•  United  States  Foreign  Relations,  1904,  p.  333. 

••/Wd.,  p.  734. 

"  /Wa.,  p.  337. 
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stroy  neutral  prizeS;  the  Second  Hague  Conference  entered  upon  a  dis- 
cussion of  the  subject  in  the  hope  of  removing  the  uncertainty  and  of 
securing  a  general  agreement  in  respect  to  the  conditions  under  which 
destruction  should  be  admitted,  if  at  all.^^  In  the  proposal  submitted 
by  the  British  delegation,  the  view  was  expressed  that  the  destruction 
of  neutral  prizes  should  be  prohibited  absolutely  and  that  every  neutral 
prize  which  could  not  be  taken  in  for  adjudication  should  be  released.** 
Sir  Ernest  Satow  defended  with  much  ability  the  British  proposal.*^ 
The  destruction  of  neutral  prizes,  he  said,  was  contrary  to  international 
law  and  the  proposal  to  admit  it  was  a  dangerous  innovation.  The 
American  delegation  submitted  a  proposal  identical  in  substance  with 
that  of  the  British,  and  it  was  ably  sustained  by  General  Davis  upon 
grounds  of  both  humanity  and  justice.  The  present  construction  of 
ships  of  war,  he  said,  offers  few  accommodations  for  persons  taken  from 
captured  ships,  and,  besides,  they  would  be  exposed  to  the  danger  of 
battle  in  a  much  greater  degree  than  when  fleets  were  constructed  of 
wood  and  propelled  by  sail.^ 

In  the  proposal  submitted  by  the  Russian  delegation,  however,  it  was 
maintained  that  the  absolute  prohibition  of  the  destruction  of  neutral 
prizes  would  have  the  effect  of  establishing  a  grave  inequality  between 
those  Powers  which  have  colonial  ports  in  many  seas,  to  which  they 
might  take  their  prizes  for  adjudication,  and  those,  like  Russia,  which 
have  no  such  facilities.  The  Russian  delegation,  therefore,  proposed 
that  the  right  of  destruction  be  admitted  in  exceptional  cases,  as  where 
the  safety  of  the  captor  would  otherwise  be  compromised  or  the  success 

'*  The  matter  had  been  already  considered  by  the  Institute  of  International  Law 
at  its  meeting  at  Turin  in  1882,  and  the  prize  r^lemerU  which  it  adopted  recognised 
the  light  to  destroy  prizes  in  certain  exceptional  cases.  No  distinction  was  made 
between  neutral  and  enemy  prizes  and  apparently  none  was  intended  to  be  made. 
There  was  some  opposition,  especially  by  the  English  members,  to  the  r^giemerU 
because  of  the  failure  to  recognize  this  distinction,  and  at  the  session  oi  1883  the  ■ 
r^lemerU  was  amended  and  Uie  right  to  destroy  was  expressly  limited  to  enemy 
prizes.  The  manual  of  maritime  war  adopted  by  the  Institute  at  its  Oxford  meeting 
in  1913  (Art.  139)  recognizes  the  right  to  destroy  enemy  vessels,  but  nothing  is  said 
in  regard  to  the  right  to  destroy  neutral  prizes  (see  the  Annuaire  of  the  Institute, 
Vol.  26,  p.  348). 

"  Deuxihne  Conference  IrUematumal  de  la  Paix^  acUa  et  documeni8f  p.  1134. 

M76id.,  pp.  903-9(17. 

w/Wd.,  p.  1050. 


Digitized  by 


Google 


intebnahonal  law  in  the  eubopean  wab  25 

of  bis  operations  would  be  impeded.  But  in  all  sucb  cases  tbe  rigbt  of 
destruction  sbould  be  exercised  with  tbe  greatest  reserve  and  only  after 
all  papers  bad  been  preserved  and  provision  made  for  the  safety  of  the 
passengers  and  crew.  Tbe  Russian  proposal  was  defended  at  length  by 
Admiral  Ovtcbinnikow.  He  admitted  that  in  principle  it  was  preferable 
to  take  in  all  prizes,  enemy  as  well  as  neutral,  but  it  was  often  impossible 
to  do  this,  and  in  such  cases  the  captor  could  not  be  expected  to  release 
them.  Suppose,  for  example,  he  said,  a  captor  should  after  taking  a 
prize  find  himself  in  close  proximity  to  a  powerful  enemy  and  his  prize,  fly- 
ing a  neutral  flag,  is  laden  entirely  with  contraband  of  war,  such  as  cart- 
ridges, projectiles,  powder  and  other  explosives.  Certainly  it  would  be 
more  profitable  for  the  captor  to  preserve  these  articles  for  his  own  use, 
but  the  taking  in  of  the  prize  might  be  impossible,  by  reason  of  the 
proximity  of  his  more  powerful  enemy  and  the  remoteness  of  his  own 
ports  which  might,  moreover,  be  effectively  blockaded.  In  such  a  case, 
the  captor  should  have  the  right  to  destroy.^  His  argument  was  rein- 
forced by  that  of  his  colleague,  Captain  Behr,  who  contended  that  in 
certain  cases  the  right  of  destruction  was  abeolutely.necessary,  as  where 
a  neutral  vessel  laden  with  arms  and  munitions  of  war  clearly  intended 
for  the  enemy  but  which,  for  lack  of  coal,  inability  to  spare  a  prize  crew 
or  the  danger  of  recapture  by  the  enemy,  could  not  be  taken  in.*'  The 
Russian  proposal  was  also  defended  by  the  German  delegate,  Herr 
Kriege,  who  asserted  that  the  right  of  destruction  in  exceptional  cases 
was  recognized  by  the  existing  rules  and  practice,  and  that  it  was  in- 
dispensable from  the  point  of  view  of  military  necessity.  He  cited  the 
opinion  of  Holland  (quoted  above),  and  of  Lord  Stowell  in  the  case  of  the 
FdicUy  (inconectiy  it  is  believed)  in  favor  of  the  right  of  destruction  in 
exceptional  cases.^ 

Count  Tomielli  of  Italy  sought  to  remove  the  necessity  for  destruction 
by  a  proposal  allowing  prizes  to  be  taken  into  neutral  ports  pending 
sequestration  by  a  prize  court.^  This  proposal,  embodied  in  Article  23 
of  the  Convention  Respecting  the  Rights  and  Duties  of  Neutral  Powers 

»  Deuxihne  Ccftifirtnu  International  de  la  Paix,  actes  et  documents,  p.  900. 
^  Ihid.,  pp.  Wl-WZ. 
^Jhid,,  pp.  902^993. 
••/Wtf.,  p.  903. 
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in  Naval  Warfare,  represents  the  only  achievement  of  the  conference  on 
the  subject  of  destruction.^  Its  purpose,  as  M.  Renault  pointed  out, 
was  "to  render  more  rare  or  to  prevent  entirely  the  destruction  of 
prizes."  Sur  Ernest  Satow  strongly  opposed  the  adoption  of  this  article, 
because  it  made  no  distinction  between  enemy  and  neutral  prizes  and 
allowed  belligerents  the  right  to  make  use  of  neutral  ports  to  their  pecu- 
liar advantage.  The  delegates  of  a  number  of  the  great  Powers,  includ- 
ing those  of  Great  Britain,  Japan  and  the  United  States,  however,  either 
voted  against  the  proposal  or  abstained  from  voting,  and  their  govern- 
ments later  reserved  their  assent  to  the  article  as  adopted.  Undoubt- 
edly, if  neutrals  could  be  induced  to  allow  belligerents  this  privilege,  the 
excuse  or  necessity  for  destruction  would  in  many  cases  be  removed,  but 
there  is  little  disposition  among  neutrals  to  grant  it. 

The  discussion  of  the  question  of  the  right  to  destroy  neutral  prizes 
was  renewed  at  the  International  Naval  Conference  at  London  in 
1908-09.  Sur  Edward  Grey,  in  a  letter  of  December  1,  1908,  to  Lord 
Desart,  preadent  of  the  British  delegation,  dwelt  upon  the  desirability 
of  an  agreement  which  would  place  greater  restrictions  upon  the  right  of 
belligerents  to  destroy  neutral  prizes.  The  discussions  at  the  Hague 
Conference  had  evidently  convinced  the  British  Government  of  the 
necessity  of  making  some  concessions  to  those  who  defended  the  right 
of  destruction  in  exceptional  cases,  and  it  did  not  therefore  insist  as  in 
1907  on  absolute  prohibition.  Adverting  to  the  fact  that  it  was  uni- 
versally admitted  that  all  prizes  ought,  if  possible,  to  be  taken  into  a 
prize  court  for  adjudication,  Sir  Edward  Grey  admitted  that  the  right 
to  destroy  enemy  prizes  in  cases  where  the  captor  finds  himself  unable, 
without  compromising  his  own  safety  or  without  endangering  the  success 
of  his  operations,  or  where,  owing  to  the  distance  from  a  home  port,  the 
prize  could  not  be  taken  in,  was  generally  recognized.  As  to  neutral 
prizes.  Great  Britdn,  he  said,  had  always  contended  that  if  they  could 
not  be  taken  in  they  should  be  released,  and  that  no  military  necessity 
could  justify  destruction.    His  Majesty's  Government,  he  said,  could  not 

^  The  prooeedingB  of  the  Second  Hague  Conference  in  respect  to  the  destruction 
of  prizes  are  reviewed  and  analyzed  by  Dupuis  in  Le  Droit  de  la  Guerre  Marilime 
(jPaprhs  Lea  Confirences  de  la  Haye  et  de  LondreB,  pp.  372-382;  and  L^onon,  La 
Secande  Conf^ence  de  la  PaiXy  pp.  685-694.  The  memoranda  submitted  to  the  Con- 
ference are  analyzed  in  IntemaHonal  Law  Situations  for  1911,  pp.  61-68. 
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admit  the  proposition  that  inability  to  spare  a  prize  crew  was  sufficient 
justification  to  destroy  a  vessel,  for  such  an  admission  would  probably 
be  held  to  authorize  destruction  in  the  majority  of  cases  where  the 
captor  had  no  convenient  port  of  his  own.  However,  His  Majesty's 
Government  might  be  prepared,  he  said,  to  admit  the  right  to  sink  neu- 
tral prizes  in  case  of  imperative  militaiy  necessity,  but  it  was  not  pre- 
pared to  admit  that  inability  to  spare  a  prize  crew  or  the  mere  remoteness 
of  a  convenient  neutral  port  constituted  a  military  necessity  which  would 
justify  such  a  procedure.** 

Nevertheless,  the  memorandum  submitted  by  the  British  delegation, 
and  also  that  of  Japan,  proposed  that  the  destruction  of  neutral  vessels 
be  prohibited  in  all  cases  whatsoever.*^  The  proposals  submitted  by  the 
other  delegations,  while  admitting  the  general  principle  that  neutral 
ships  ought  to  be  taken  in  for  adjudication,  nevertheless  affirmed  the 
right  of  a  belligerent  to  destroy  in  exceptional  cases.  The  German 
memorandum  proposed  to  recognize  the  right  in  cases  where  the  taking 
in  would  compromise  the  safety  of  the  captor  or  the  success  of  his  opera- 
tions.**  The  memorandum  of  the  American  delegation  proposed  the 
rules  of  the  Naval  Code  of  1900,  Article  50  of  which  permitted  destruc- 
tion where  there  were  controlling  reasons  why  vessek  should  not  be 
sent  in  for  adjudication,  such  as  unseaworthiness,  the  existence  of 
infectious  diseases,  or  the  lack  of  a  prize  crew  or  imminent  danger  of 
recapture.*^  The  Austro-Hungarian  memorandum  stated  that  absolute 
prohibition  was  desirable;  that  belligerents  should  be  allowed  to  take 
their  prizes  into  neutral  ports  pending  sequestration,  and  that  they 
should  be  required  to  do  this  in  all  cases  except  where  it  would  compro- 
mise the  safety  of  the  captor  or  the  success  of  his  operations.*^  The 
French  memorandum  proposed  to  authorize  destruction  only  when  the 
taking  of  the  prize  in  would  compromise  the  safety  of  the  captor  or  the 
success  of  his  operations,  as,  for  example,  where  he  could  not  spare  a  prize 
crew,  but  in  every  such  case  the  right  of  destruction  should  be  exercised 

*^  ProoeedingB  of  the  International  Naval  Conference,  House  of  Commons  Ses- 
sional Papers,  Misc.  No.  4,  Vol.  54  (1909),  p.  28. 
•*/Wd.,  No.  6,  p.  88. 
"  Ibid.,  p.  6. 
•*  /Wd.,  pp.  8-16. 
••  /wa.,  p.  21. 
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with  the  grelitest  reserve.^  The  memorandumfi  submitted  by  the  dele- 
gations of  the  other  Powers  proposed  tq  recognize  the  right  of  destruc- 
tion under  essentially  similar  conditions.^ 

The  discussion  of  the  question  was  very  full,  especially  by  the  dele- 
gates having  technical  knowledge  of  the  methods  of  naval  warfare. 
The  British  delegation  reafiSrmed  the  views  of  the  British  Government 
in  1907;  but,  realizing  that  if  any  agreement  was  reached  the  right  to 
destroy  in  exceptional  cases  would  have  to  be  admitted,  they  directed 
their  efforts  toward  obtaining  adequate  safeguards  against  the  abuse 
of  the  right  and  provision  for  due  reparation  to  injured  neutrals.^  The 
Russian  and  German  del^ates  defended  the  right  of  destruction,  as  in 
1907.  The  American  delegates  admitted  that  in  certain  cases  it  might 
be  impossible  for  a  captor  to  take  a  prize  in,  and  that  imperative  military 
necessity  might  require  destruction.  But  Admiral  Stockton  expressed 
the  fear  that  unless  the  conditions  under  which  the  right  of  destruction 
was  admitted  were  strictly  defined,  the  practice  of  destroying  prizes 
would  become  the  rule  instead  of  the  exception. 

The  rule  finally  adopted  by  the  Conference  affirmed  the  general 
princii^e  that  a  neutral  vessel  cannot  be  destroyed,  but  must  be  taken 
in  for  adjudication  by  a  prize  court.  Nevertheless,  by  way  of  exception, 
the  right  of  destruction  was  admitted  in  cased  where  conveyance  of  the 
prize  ship  to  port  would  involve  danger  to  the  captor  or  to  the  success 
of  the  military  operations  in  which  he  was  at  the  time  engaged  (Art.  49).^ 
The  effort  of  the  British  delegation  to  obtain  express  recognition  of  the 
rule  that  mere  inability  to  spare  a  prize  crew  did  not  constitute  a  sufficient 
justification  for  destruction  failed  to  receive  the  approval  of  the  Confer- 
ence, it  being  regarded  as  unwise  to  undertake  the  enumeration  of  any 
particular  contingencies  which  should  constitute  an  element  of  danger. 
But,  according  to  the  Declaration,  only  neutral  vessels  which  are  liable 
to  condemnation  by  a  prize  court  may  be  destroyed.    Not  every  ship, 

^  Fh>ceedingB  of  the  International  Naval  Conference,  House  of  Commons  Ses- 
sional Papers,  Misc.  No.  4,  Vol.  54  (1909),  p.  30. 

^  The  memorandums  of  the  several  delegations  are  analyzed  by  Dupuis,  op.  c»t., 
pp.  383  ff.    See  also,  Int.  Law.  Sits.,  1911,  pp.  73-77. 

*  See  the  letter  of  the  British  delegates  to  Lord  Desart,  March  1,  1909,  House  of 
Conmions  Sessional  Papers,  Misc.,  No.  4  (1909),  p.  98. 

*>  See  the  analysis  and  conmient  in  Bentwich,  The  Declaration  of  London,  pp.  94r-95. 
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therefore,  guilty  of  violating  the  rules  in  respect  to  contraband  and  block- 
ade, is  liable  to  destruction;  for,  according  to  Article  40  of  the  Declara- 
tion, a  vessel  carrying  contraband  is  liable  to  condemnation  only  when 
more  than  half  its  cargo  consists  of  contraband  goods.  In  cases  where 
contraband  is  carried  in  smaller  proportions,  the  right  of  condemnation, 
and  consequently  of  destruction,  is  not  recognized.  The  burden  of 
proving  that  he  acted  in  the  face  of  ''exceptional  necessity"  was  placed 
upon  the  captor,  and  in  case  he  fails  to  produce  such  proof,  he  is  bound 
to  indemnify  the  parties  interested  (Art.  51).  In  case  the  capture 
is  subsequently  declared  invalid,  though  the  act  of  destruction  has  been 
held  to  be  justifiable,  the  captor  must  pay  compensation  in  place  of  the 
restitution  to  which  the  interested  parties  would  have  been  entitled 
(Art.  52). 

Article  50  of  the  Declaration  took  care,  however,  to  provide  that  be- 
fore destruction  in  any  case  all  persons  on  board  must  be  placed  in 
safety  and  all  the  ship's  papers  likely  to  be  of  value  in  determining  the 
validity  of  the  capture  must  be  preserved. 

While  the  rules  adopted  by  the  Conference  represented  a  compromise 
between  two  conflicting  views,  they  undoubtedly  provided  some  safe- 
guards  against  arbitrary  destruction,  and  if  they  were  strictly  observed 
by  belligerents  the  cases  in  which  neutrals  would  be  exposed  to  injury 
would  probably  be  few.  It  is,  of  course,  true  that  the  Declaration  has 
never  been  ratified  in  accordance  with  its  own  provisions,  and  is  not 
therefore  legally  obligatory  upon  the  belligerents  in  the  present  war. 
They  have,  nevertheless,  put  it  into  effect  with  certain  modifications 
and  additions,  none  of  which  affect  substaqtially  its  rules  in  respect  to 
destruction  of  neutral  prizes,  except  that,  as  already  stated,  the  German 
prize  regulations  expressly  enumerate  the  contingencies  which  shall 
constitute  danger  to  the  captor  or  which  might  impede  his  operations, 
among  which  are  inability  to  spare  a  prize  crew,  shortage  .of  coal,  prox- 
imity to  the  enemy's  coasts,  etc. 

The  right  of  a  belligerent  to  destroy  neutral  prizes  in  the  exceptional 
cases  and  subject  to  the  conditions  mentioned  above  being  generally 
recognized,  and  provided  for  in  the  Declaration  of  London  we  may  now 
inquire  whether  the  practice  during  the  present  war  has  been  in  conform- 
ity with  these  rules.    In  most  of  the  cases  in  which  neutral  ships  have 
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been  destrqyed  during  the  present  war,  the  destruction  was  wrou^t  by 
German  sulMnarines,  although  in  a  very  few  cases  there  has  been  doubt 
as  to  wlietlier  it  was  d<Hie  by  submarines  or  mines,  and  if  by  mines 
whether  they  were  laid  by  Great  Britain  or  by  Germany.  In  a  very 
few  cases,  like  those  of  the  Frye,  and  the  Maria  the  destruction  was 
wrou^t  by  a  cruise. 

Regarding  the  procedure  of  destruction,  the  rule  in  respect  to  making 
provision  for  the  safety  d  crews  and  passengers  has  not  always  bem 
observed  by  the  commanders  cS  the  German  submarines,  and  in  a 
number  of  cases  perscms  on  board  have  lost  thdr  lives  in  consequence 
cS  the  failure  to  ^ve  warning  or,  in  case  warning  was  ^ven,  to  allow 
sufficient  time  for  the  passengers  and  crew  to  save  themselves.  Accord- 
ing to  a  statement  ct  the  British  Admiralty,  1550  persons  on  British 
merchantmen  had  lost  thrir  lives  in  consequence  of  attacks  by  German 
submarines  down  to  July  27,  1915,  and  twenty-two  persons  on  neutral 
merchantmen  had  suffered  a  similar  fate. 

In  the  great  majority  of  cases  in  which  neutral  merchantmen  have 
been  destroyed,  the  reason  all^^,  so  far  as  appears  from  the  press  dis- 
'  patches,  was  the  presence  oi  contraband  on  board  the  vessel;  but  in  a 
number  d  cases  the  act  of  destruction  was  due,  as  has  been  said,  to 
alleged  inability  of  the  submarine  commanders  to  distinguish  the  mark- 
ing ci  the  suspected  ship.  It  being  impossible,  it  was  claimed,  for  the 
commander  to  bring  the  vessel  to,  send  a  searching  party  aboard  or 
otherwise  verify  its  nationality,  the  ship  was  destroyed  upon  suspicion. 
Thus  in  the  case  of  the  American  steamer  Gvlfiight^  torpedoed  on  May  7, 
1915,  without  warning  aiu^  with  the  loss  of  three  lives,  all  Americans, 
it  was  alleged  that  the  ship  was  convoyed  by  an  English  merchant 
vessel,  which  it  was  assumed  was  armed,  and  being  unable  to  distinguish 
the  neutral  markings  dl  the  Gvlfligkt  and  considering  it  dangerous  to 
approach  the  vessel  for  the  purpose  of  verifying  its  nationality,  in  view 
of  the  presence  of  the  convoying  ship  of  the  enemy,  the  submarine  sub- 
merged and  torpedoed  it.^    The  destruction  of  the  ship  was,  therefore, 

^  See  the  note  oi  the  Gennan  Minieter  for  ForeigD  Affairs  to  the  American  Ambas- 
sador at  Berlin,  of  June  1,  1915.  The  chief  officer  of  the  GtJflight  in  a  sworn  state- 
ment filed  with  the  Department  of  State,  declared  that  the  ship  was  flying  a  large 
Ammcan  ensign  six  by  ten  feet  in  sise  at  the  time  it  was  torpedoed. 
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an  ^'uBfortunate  accident"  for  which  the  Genuan  Government  expressed 
regret  and  declared  itself  ready  to  make  full  compensation.  The  obvious 
duty  of  naval  commanders  in  cases  of  doubt  such  as  this  is  to  refrain 
from  attack;  in  any  case,  the  destruction  of  a  neutral  vessel  is  permissible 
only  under  the  most  exceptional  circumstances,  and  the  naval  commander 
who  assumes  to  destroy  where  there  is  doubt  as  to  the  nationality  of  the 
vessel  is  guilty  of  an  outrage  upon  the  rights  of  neutrals  and  incurs  the 
risk  of  involving  his  own  government  in  serious  controversy. 

The  aerial  bombardment  of  the  American  steamer  CuBhing  on  April 
28th,  while  it  was  on  a  voyage  to  Rotterdam,  on  the  alleged  ground  that 
its  neutral  markings  were  not  recognizable  by  the  aviator,  who  mistook 
the  ship  for  an  enemy  vessel,  was  another  case  of  the  kind,  and  for  which 
the  German  Government  offered  to  make  reparation.^^  Still  another 
similar  case  was  the  torpedoing  on  May  26, 1915,  of  the  American  vessel 
NAroBkan  while  proce^ng  in  ballast  from  Uverpool  to  the  United 
States.  The  commander  of  the  submarine  claimed  to  have  mistaken  it 
for  an  English  vessel  because  of  insufficient  markings.  The  German 
Government  expressed  regret  for  the  act,  and  offered  to  make  compen- 
sation to  the  owners.^^  The  captain,  however,  testified  that  the  ship 
had  painted  on  its  side  in  large  letters  the  words  ''Nebraskan  of  New 
York,''  which  he  added,  must  have  been  seen  by  the  submarine  com- 
mander. The  stopping  of  the  American  steamer  Normandy  on  July  9th 
and  the  verification  of  its  nationality  by  an  examination  of  its  papers 
would  seem  to  show  that  it  is  not  impossible  for  submarines  to  comply 
with  the  rules  of  international  law  governing  naval  warfare  when  their 
commanders  are  so  disposed.  At  any  rate,  this  is  the  proper  procedure 
to  be  foUowed,  and  where  it  cannot  be  done  without  danger  to  the 
captor,  he  should  refrain  from  attacking  under  any  circumstances  if 
there  is  doubt  as  to  the  enemy  character  of  the  ship. 

The  destruction  of  the  American  steamer  Ledanaw  by  a  German 
submarine  on  July  25, 1915,  while  the  ship  was  proceeding  with  a  Russian 
cargo  of  flax  from  Archangel  to  Belfast,  was  still  another  case  of  the  kind. 
The  crew  was  taken  aboard  the  submarine  without  loss  of  life.    Before 

71  Coinmimication  of  Herr  von  Jagow  to  Mr.  Gerard,  June  1,  1915. 
^*  Memorandum  oi  the  German  Foreign  Office  delivered  to  Mr.  Gerard,  July  12, 
1915. 
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destroying  the  vessel,  the  commander  of  the  submarine  examined  the 
ship's  papers  and  satisfied  himself  of  its  nationality  and  of  the  character 
of  its  cargo  according  to  the  established  procedure.  The  American 
consul  general  at  first  reported  that  the  Leelanaw  attempted  to  escape 
after  it  had  been  hailed,  but  the  captain  testified  that  after  the  first 
shot  was  fired  he  turned  and  headed  for  the  submarine.  In  any  case, 
the  right  to  destroy  for  attempting  to  escape  is  admitted  only  after 
repeated  attempts  to  evade  capture  or  in  consequence  of  forcible  re- 
sistance. The  fact  that  the  captain  submitted  to  search  removed  all 
reason  for  destruction  on  the  ground  of  attempt  to  escape.  His  pro- 
posal that  the  cargo  be  jettisoned  and  the  ship  allowed  to  proceed  was 
rejected  by  the  commander  of  the  submarine,  who  is  reported  to  have 
replied  that  he  was  not  in  the  habit  of  throwing  contraband  cargoes 
overboard.  The  destruction  of  the  ship  was  in  violation  of  the  treaty  of 
1828  between  Prussia  and  the  United  States,  to  which  reference  is  made 
below,  and  a  claim  for  compensation  was  presented  to  the  German 
Government. 

A  case  which  attracted  more  attention  than  any  of  those  above  men- 
tioned, and  which  was  the  subject  of  prolonged  diplomatic  controversy 
between  the  American  and  the  German  Governments,  was  the  sinking 
of  the  American  sailing  vessel,  William  P.  Fn/e,  on  January  28,  1915, 
by  the  German  cruiser  Prim  Eitd  Friedrich,  The  Frye,  while  proceeding 
on  a  voyage  from  Seattle  to  Queenstown,  Falmouth  or  Plymouth  with 
a  cargo  consigned  "to  order  "  was  stopped,  a  searching  party  was  sent 
aboard,  and  after  examining  the  papers,  the  commander  directed  that 
the  cargo  be  thrown  overboard.  Subsequently,  "after  having  tried  to 
remove  the  cargo,"  the  commander  took  the  papers  and  crew  aboard 
and  sunk  the  ship. 

In  a  note  dated  March  31,  1915,  the  Secretary  of  State,  after  reciting 
briefly  the  facts  of  the  case  and  without  entering  into  an  argument  con- 
cerning the  illegality  of  the  act,  presented  a  bill  to  the  German  Govern- 
ment for  $228,059.54  to  cover  the  value  and  equipment  of  the  vessel, 
freight,  traveling  and  other  expenses  of  the  captain  and  its  agents,  the 
personal  effects  of  the  captain  and  damages  on  account  of  the  loss  of  the 
ship. 

In  a  note  dated  April  5th,  the  German  Government  replied  that  the 
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commander  had  "  acted  in  accordance  with  the  principles  of  international 
law  as  laid  down  in  the  Declaration  of  London  and  the  German  prize 
regulations."  The  ports  to  which  the  vessel  was  destined,  it  was  as- 
serted, were  "strongly  fortified"  and  were,  moreover,  serving  as  bases 
for  the  British  naval  forces;  consequently,  the  cargo  was  to  be  con- 
sidered as  destined  for  the  use  of  the  armed  forces  of  the  enemy,  and 
since  it  was  not  possible  to  take  the  prize  into  a  German  port  without 
exposing  the  captor  to  danger  or  without  impeding  the  success  of  his 
operations,  he  was  justified  in  destroying  it,  and  this  he  did  after  taking 
off  the  papers  and  the  crew.  The  question  of  the  legality  of  the  act,  and 
the  amount  of  indemnity  due,  if  any,  would  in  due  course  be  submitted 
to  a  German  prize  court  for  determination  in  accordance  with  the  Decla- 
ration of  London  and  the  code  of  German  prize  procedure,  and  there 
the  owners  would  be  given  an  opportunity  to  present  evidence  that  the 
destination  of  the  cargo  was  innocent.  If  such  proof  were  not  adduced, 
the  German  Government  would  not,  according  to  the  general  principles 
of  international  law,  be  liable  for  any  compensation  whatsoever;  but 
in  view  of  the  provisions  of  Article  13  of  a  treaty  between  Prussia  and 
the  United  States  of  July  11,  1799,  taken  in  connection  with  Article  12 
of  the  treaty  of  May  1, 1828,  "which  as  a  matter  of  course  were  binding, 
on  the  German  prize  courts,"  the  American  owners  would  receive  com- 
pensation even  if  the  court  should  find  that  the  cargo  consisted  of  con- 
traband. Proceedings  by  the  prize  court,  it  was  added,  were  necessary 
not  only  to  pronounce  on  the  legality  of  the  act,  but  also  to  determine  the 
standing  of  the  claimants  and  the  amount  of  the  indemnity. 

The  American  Government  replied  in  a  note  of  April  28th,  saying  that 
it  would  be  "inappropriate  "  in  the  circumstances  and  would  involve  un- 
necessary delay  to  adopt  the  suggestion  of  the  German  Government 
that  the  questions  referred  to  above  should  be  submitted  to  a  prize 
court.  Unquestionably,  the  note  added,  the  destruction  of  the  Frye  was 
a  violation  of  the  treaty  obligations  of  Germany,  the  German  Govern- 
ment had  aheady  admitted  its  liability,  and  the  status  of  the  claimants 
and  the  amount  of  the  indemnity  were  appropriate  matters  for  settle- 
ment by  diplomatic  negotiation.  In  view  of  the  admission  of  liability 
by  reason  of  treaty  stipulations,  it  was  unnecessary  to  enter  into  a  dis- 
cussion of  the  meaning  and  effect  of  the  Declaration  of  London,  which 
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had  been  given  considerable  prominence  in  the  German  note  of 
April  5th. 

To  this  note  the  German  Government  replied  on  June  7th,  disclaiming 
having  admitted  that  the  destruction  of  the  Frye  was  a  violation  of  the 
treaties  of  1799  and  1828.  The  treaty  of  1799,  it  was  argued,  expressly 
reserved  the  right  to  stop  and  to  detain  contraband;  it  followed,  there- 
fore, that  if  it  could  not  be  stopped  in  any  other  way  than  by  destruc- 
tion of  the  ship  carrying  it,  that  mode  of  procedure  was  permissible, 
and  wliatever  the  mode  of  procedure  adopted,  it  must  be  passed  on  by 
the  prize  court. 

The  Secretary  of  State  of  the  United  States  replied  at  some  length  in  a 
note  of  June  24,  in  which  he  stated  that  the  American  Government  could 
not  concur  in  the  conclusions  of  the  Imperial  Government.  The  only 
question  at  issue  was  the  method  to  be  adopted  for  ascertaining  the 
amount  of  the  indemnity  to  be  paid  under  an  admitted  liability,  and  he 
noted  with  surprise  that  the  Imperial  Government  desired  to  raise  in  ad- 
dition questions  r^arding  the  meaning  and  effect  of  the  treaty  provisions 
under  which  it  had  admitted  its  liability.  The  view  put  forward  by  the 
German  Government  in  its  last  note  that  the  treaty  recognized,  at  least 
by  indirection,  the  right  to  destroy  a  neutral  prize,  was  denied,  and  again 
it  was  asserted  that  prize  proceedings  for  the  purpose  of  determining 
the  amount  of  the  indemnity  were  inappropriate.  The  Secretary  of 
State  then  quoted  Article  13  of  the  treaty  of  1799,  which,  by  its  express 
terms,  prohibits  not  only  destruction,  but  even  detention.  This  article 
reads  as  follows: 

In  the  case  supposed  of  a  vessel  stopped  for  articles  of  contraband,  if 
the  master  of  the  vessel  stopped  will  deliver  out  the  goods  supposed  to 
be  of  contraband  nature,  he  shall  be  admitted  to  do  it,  and  the  vessel 
shall  not  in  that  case  be  carried  into  any  port,  nor  further  detained,  but 
shall  be  allowed  to  proceed  on  her  voyage. 

That  the  master  of  the  Frye  undertook  to  jettison  the  cargo,  but  before 
it  was  completed  the  commander  of  the  German  cruiser  sank  the  vessel, 
had  been  fully  admitted  by  the  German  Government.  Attention  was 
also  called  to  Article  12  of  the  treaty  of  1785  which,  like  Article  13  of  the 
treaty  of  1799,  was  continued  in  force  by  Article  12  of  the  treaty  of 
1828.    This  article  reads  as  follows: 
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If  one  of  the  contracting  parties  should  be  engaged  in  war  with  any 
other  Power,  the  free  intercourse  and  commerce  of  the  subjects  or 
citizens  of  the  party  remaining  neuter  with  the  belligerent  Powers  ^all 
not  be  interrupted.  On  the  contrary,  in  that  case,  as  in  full  peace,  the 
vessels  of  the  neutral  party  may  navigate  freely  to  and  from  the  ports 
and  on  the  coasts  of  the  belligerent  parties,  free  vessels  making  free 
goods,  insomuch  that  all  things  shall  be  adjudged  free  which  ^all  be  on 
board  any  vessel  belonging  to  the  neutral  party,  although  such  things 
belong  to  an  enemy  of  the  other. 

Adverting  to  the  statement  in  the  German  note  of  June  7th  that  in  the 
event  the  prize  court  should  not  grant  indemnity  in  accordance  with  the 
treaty  stipulations  the  German  Government  would  nevertheless  make 
compensation,  the  Secretary  of  State  call,ed  attention  to  the  fact  that 
the  Government  of  the  United  States  might  not  be  satisfied  with  the 
amount,  and  that  even  if  the  prize  court  awarded  an  indemnity  it  would 
not  be  binding  on  the  United  States.  It  seemed  more  appropriate, 
therefore,  that  the  amount  be  determined  then  and  not  later,  by  diplo- 
matic negotiation. 

The  German  Government  replied  to  this  communication  in  a  note  of 
July  30th,  declining  to  accept  the  American  interpretation  of  the  treaty 
and  again  insisting  that  the  commander  of  the  Eitd  acted  within  his 
legal  rights  in  sinking  the  Frye.  It  was  not  disputed  by  the  American 
Government,  said  Herr  von  Jagow,  that  under  the  general  principles  of 
international  law  a  belligerent  is  authorized  to  sink  neutral  vessels 
under  almost  any  conditions  for  carrying  contraband,  and  this  right  is 
recognized  by  Articles  49  and  50  of  the  Declaration  of  London,  the  rati- 
fication of  which  the  American  Government  had  proposed  to  the  Euro- 
pean belligerents  at  the  be^nning  of  the  war.  More  than  half  the  cargo 
was  contraband;  it  was  destined  for  the  use  of  the  armed  forces  of  the 
enemy;  and  an  attempt  to  take  the  ship  into  a  German  port  would  have 
imperiled  the  Eitd  and  defeated  the  success  of  its  operations.  Referring 
again  to  the  treaty  stipulations,  he  pointed  out  that  the  right  of  de- 
struction was  not  mentioned  and  was  therefore  neither  expressly  per- 
mitted nor  prohibited,  and  the  treaty  stipulations  must  be  supplemented 
by  the  general  rules  of  international  law.  The  provisions  relating  to 
the  delivering  out  of  the  cargo  could  have  no  application  when  the  time 
required  expoeed  the  captor  ship  to  danger  or  impeded  the  success  of  its 
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operations.  In  the  case  of  the  Frye,  the  commander  had  endeavored  to 
throw  the  cargo  overboard,  but  being  convinced  that  it  was  impractic- 
able owing  to  the  danger  to  which  he  was  exposed  from  the  pursuit  of 
enemy  warships,  he  was  obliged  to  destroy  his  prize.  The  question  of 
legality,  he  concluded,  had  been  submitted  to  a  prize  court  on  July  10th; 
the  court  had  rendered  a  decision  to  the  effect  that  the  cargo  was  con- 
traband, that  the  Frye  could  not  be  taken  in  and  that  in  consequence  the 
sinking  was  justified.  At  the  same  time  the  court  had  recognized  the 
"  validity"  of  the  treaty  stipulations,  but  was  unable  to  fix  the  amount  of 
indemnity  itself  since  it  did  not  have  the  necessary  data  before  it.  Thus 
it  came  to  pass  that  while  the  negotiations  were  in  progress  the  German 
Government  was  able  to  carry  its  point  and  have  the  question  passed 
upon  by  a  prize  court,  as  it  had  all  along  insisted  must  be  done.  But 
the  amount  of  indemnity  remained  to  be  determined.  With  this  end 
in  view,  the  German  Government  suggested  that  each  party  select  an 
expert  and  that  the  two  acting-  jointly  should  determine  the  amount, 
which  the  German  Government  would  promptly  pay.  But  it  was  ex- 
pressly declared  that  such  payment  was  not  to  be  understood  as  con- 
stituting a  satisfaction  for  the  violation  of  American  treaty  rights,  but 
a  duty  or  policy  founded  on  existing  treaty  stipulations.  Should  this 
mode  of  settlement  not  be  acceptable  to  the  American  Government,  it 
was  suggested  that  the  question  of  the  interpretation  of  the  treaty  pro- 
visions in  dispute  be  submitted  to  the  Hague  Tribunal. 

The  American  Government,  regarding  a  further  exchange  of  views 
on  the  question  as  unprofitable,  accepted  in  principle  the  German  sug- 
gestion, but  proposed  that  the  two  alternative  modes  of  settlement  be 
combined,  so  that  the  question  of  the  amount  of  the  indenmity  might  be 
submitted  to  joint  experts  and  the  dispute  regarding  the  interpretation 
of  the  treaty  stipulations  be  arbitrated  in  accordance  with  Article  38 
of  the  Hague  Convention  for  the  Pacific  Settlement  of  International 
Disputes.  Likewise,  the  German  suggestion  that  payment  made  under 
the  arrangement  should  not  be  considered  as  an  admission  that  American 
treaty  rights  had  been  violated  was  accepted,  subject  to  the  understand- 
ing that  acceptance  of  such  payment  should  not  be  construed  as  an 
admission  by  the  United  States  that  the  sinking  of  the  Frye  was  l^ally 
justifiable. 
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These  suggestions  were  promptly  accepted  by  the  German  Govern- 
ment, which  at  the  same  time  named  the  expert  to  act  in  its  behalf. 
The  American  Government  having  inquired  whether,  pending  the 
arbitral  award,  the  Imperial  Government  would  conduct  its  naval 
operations  in  accordance  with  its  own  interpretation  of  the  treaty  or 
that  of  the  United  States,  the  Imperial  Government  replied  that,  al- 
though Germany  would  suffer  disadvantages  from  following  the  Amer- 
ican interpretation,  the  government  had  as  a  mark  of  its  conciliatory 
attitude  instructed  its  naval  commanders  not  to  destroy  in  future 
American  vessels  laden  with  conditional  contraband  even  when  the 
"conditions  of  international  law  are  present,"  but  on  the  other  hand, 
the  right  to  destroy  those  carrying  absolute  contraband  must  be  re- 
served. 

In  a  note  dated  October  12, 1915,  the  Secretary  of  State  agreed  to  the 
proposal  of  the  German  Government,  but  he  suggested  that  therei  should 
be  an  understanding  that  in  case  the  joint  experts  could  not  agree  on  the 
amount  of  the  indemnity,  or  in  case  it  could  not  be  settled  by  diplomatic 
negotiations,  the  question  should  be  referred  to  an  umpire  if  the  govern- 
ment of  the  United  States  should  so  desire.  Regarding  the  suggestion 
of  the  German  Government  that  it  must  reserve  the  right  to  destroy 
vessels  carrying  absolute  contraband  wherever  such  destruction  is  per- 
missible according  to  the  Declaration  of  London,  the  Secretary  of  State 
stated  that  the  American  Government,  while  unwilling  to  admit  that 
the  Declaration  was  in  force,  was  willing  to  accept  the  provisions  of  the 
Declaration  as  governing,  pending  the  arbitral  award,  subject  to  the 
understanding  that  Article  50,  which  provides  that  before  destruction  of 
a  neutral  vessel  all  persons  on  board  must  be  placed  in  safety  is  not 
satisfied  by  merely  giving  them  an  opportunity  to  escape  in  life  boats. 
It  was  also  suggested  that  the  arbitration  should  be  by  summary  pro- 
cedure, based  upon^  Articles  86  to  90  of  the  Hague  Convention,  rather 
than  the  longer  form  of  arbitration  before  the  Permanent  Court  at  the^ 
Hague. 

finally,  in  a  memorandum  delivered  to  the  Secretary  of  State  on 
November  30,  1915,  the  German  Government  expressed  regret  that  it 
could  not  agree  at  that  time  to  the  American  suggestion  r^arding  the 
appointment  of  an  umpire,  and  that  its  ultimate  decision  would  depend 
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upon  whether  the  differences  of  opinion  between  the  experts^  in  case  they 
failed  to  reach  an  agreement,  related  to  principles,  or  m«:ely  to  the 
appraisement  of  the  value  of  the  ship.  In  the  latter  event,  the  German 
Government  could  not  agree  to  the  appointment  of  an  umpire.  As  to  the 
conditions  under  which  the  German  naval  forces  might  sink  American 
vessels  laden  with  absolute  contraband,  pending  the  decision  of  the 
arbitral  tribunal,  the  memorandum  stated  that  the  German  Govern- 
ment was  prepared  to  give  guarantees  that  due  provision  would  be  made 
for  the  safety  of  all  persons  on  board  before  sinking  the  ship. 

The  sinking  by  the  Karlsruhe  of  the  Dutch  steamer  Maria  carrying  a 
cargo  of  grain  from  an  American  port  to  Dublin  and  Belfast,  was  a  case 
similar  to  that  of  the  Frye,  but  the  German  prize  court  refused  to  allow 
compensation  to  the  owners.  Apparently  there  are  no  treaty  stipula- 
tions between  Germany  and  the  Netherlands  such  as  governed  the 
Frye  ca^e,  and  the  right  of  destruction  was  upheld  by  the  prize  court 
under  the  Declaration  of  London  and  the  general  principles  of  inter- 
national law.  The  claimants  stated  that  the  cargo  was  intended  for 
private  mills  which  operate  for  private  persons,  but  the  prize  court  held 
that  inasmuch  as  Belfast  had  been  declared  a  base  for  the  British  fleet 
in  August,  1914,  and  Dublin  had  likewise  been  declared  a  naval  base  on 
November  25,  1914,  foodstuffs  destined  thereto  might  be  destroyed  on 
account  of  inability  of  the  captor  to  take  the  prize  into  a  home  port. 
The  plea  that  since  the  Maria  was  destroyed  on  September  21st,  before 
Dublin,  to  which  more  than  half  the  cargo  was  consigned,  had  been 
officially  declared  a  naval  base,  was  not  admitted  by  the  prize  court. 
Likewise,  the  plea  that  the  grain  was  destined  for  the  use  of  private 
mills  was  disallowed  on  the  ground  that  the  British  Government  was 
free  at  any  moment  to  confiscate  privately  owned  grain.  It  will  be 
remembered  that  the  British  Government  defended  the  confiscation  of 
the  cargo  of  the  WUhdmina,  consisting  of  foodstuffs  consigned  to  a 
private  individual  at  Hamburg,  on  the  ground  that  Hamburg  was  a 
fortified  place  and  that  the  German  Government  had  taken  over  the 
control  of  the  grain  and  flour  supply  of  the  country.  The  two  cases  were 
therefore  similar,  except  that  in  the  one  case  the  ship  and  cargo  were 
destroyed,  whereas  in  the  other  case  they  were  taken  into  a  prize  court 
for  adjudication. 
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In  the  case  of  the  destruction  of  the  Norwegian  steamer  Svien  Jarl, 
with  the  loss  of  twelve  members  of  the  crew^  by  a  submarine,  the  Ger- 
nian  Government  at  first  declined  to  allow  an  indemnity^  on  the  ground 
that  the  steamer  was  not  sufficiently  marked  by  neutral  signs,  but  it 
appears  from  the  press  dispatches  that  the  government  subsequently 
agreed  to  make  reparation.  lake  action  was  taken  in  the  case  of  the 
Danish  steamer  BeUy^  which  was  torpedoed  on  May  26th  because  of  the 
alleged  inability  of  the  commander  of  the  submarine  to  distinguish  its 
markings.  Only  in  a  few  cases,  as,  for  example,  where  the  act  was  due 
to  failure  to  distinguish  the  markings  of  the  vessels  or  where,  as  in  the 
case  of  the  Frye^  destruction  was  forbidden  by  treaty,  has  the  German 
Government  apparently  shown  a  willingness  to  make  compensation.^' 

It  is  clear  that  the  German  Government  maintains  that  the  right  to 
destroy  neutral  vessels  carrying  contraband,  conditional  as  well  as  ab- 
solute, is  a  lawful  belligerent  right,  and,  as  has  been  pointed  out  above, 
this  right  is  recognized  by  the  Declaration  of  London  in  cases  where  more 
than  half  the  cargo  consists  of  contraband  goods  (Art.  40),  provided  the 
cargo  is  liable  to  condemnation  by  a  prize  court,  and  where  the  taking 
of  the  ship  in  would  involve  danger  to  the  captor  ship  or  to  the  success 
of  the  operations  in  which  it  is  at  the  moment  engaged  (Art.  49).  It  is 
well  to  remember,  however,  that  conditional  contraband  is  not  liable, 
under  the  Declaration  of  London,  to  capture,  except  where  it  is  destined 
for  the  use  of  the  armed  forces  or  the  government  of  the  enemy  (Art.  33), 
and  therefore  it  is  not  liable,  according  to  Art.  49,  to  destruction.  To 
justify  the  destruction  of  a  neutral  cargo  carrying  conditional  contra- 
band, it  is  not  sufficient,  according  to  the  Declaration  of  London,  for  the 
captor  to  show  that  it  is  destined  to  enemy  territory;  he  must  show  that 
it  is  intended  for  the  use  of  the  armed  forces  or  government  of  the  enemy. 
According  to  Art.  34,  however,  such  use  is  presumed  where  the  goods 
are  consigned  to  enemy  authorities,  to  a  government  contractor,  to  an 

^*  On  the  8th  of  April,  1915,  a  German  submarine  toipedoed  the  steamer  Harplpce, 
which  flew  the  flag  of  the  American  Relief  ConmiiaBion,  and  which  had  painted  on  its 
odes  in  laige  letters  the  words  Commisson  du  Secours  hdge.  It  bore  a  safe  conduct 
furnished  by  the  German  minister  at  The  Hague.  But  the  commander  of  the  sub- 
marine did  not  take  the  trouble  to  verify  the  character  of  the  ship  and  sank  it.  Fif- 
teen penooB  on  board  lost  their  lives.  Perrinjaquet,  La  Ouerre  Eurapierme,  Rev.  G4n, 
de  Droit  Int.  Pub,,  Jan.-June,  1915,  p.  207. 
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enemy  fortified  place,  or  to  a  place  serving  as  a  base  for  the  armed  forces 
of  the  enemy. 

In  fact,  the  Germans  have  assmned  that  all  towns  on  the  Ehiglish 
coasts  are  fortified  places.  Thus  their  bombardment  of  Hartlepool, 
West  Scarborough,  and  Whitby  was  defended  on  this  ground,  although 
the  English  assert  that  they  were  not  only  unfortified,  but  open  and  un- 
defended. Whenever,  therefore,  a  cargo  of  conditional  contraband 
destined  for  saxy  English  port,  whether  actually  fortified  or  serving  as  a 
base  for  the  armed  forces  of  the  enemy  or  not,  has  been  captured  it  has 
been  destroyed.  Even  if  the  distinction  which  the  Declaration  of  London 
recognizes  between  the  right  to  capture  or  destroy  cargoes  of  conditional 
contraband  and  cargoes  of  absolute  contraband  were  scrupulously 
observed,  the  results  would  be  of  little  practical  consequence,  for  the 
reason  that  during  the  present  war  many  of  the  most  important  com- 
modities heretofore  regarded  as  conditional  contraband  have  in  fact 
been  placed  by  the  several  belligerents  on  the  list  of  absolute  contraband. 

Professor  John  Bassett  Moore,  referring  to  the  discussion  between 
Great  Britain  and  Russia  during  the  Russo^apanese  War,  remarks  that 
the  discussion  seemed  to  emphasize  the  potentially  important  relation  of 
the  question  of  contraband  to  the  question  of  destruction;  and  he  adds: 

When  publicists  have  spoken  of  the  presence  of  contraband  as  justi- 
fying or  excusing  the  destruction  of  a  neutral  ship  that  should  not  be 
brought  in,  they  have,  no  doubt,  had  in  mind  cargoes  composed  of 
things  especially  adapted  to  use  in  war  and  confessedly  contraband, 
such  as  arms  and  ammunition,  and  cannot  be  assumed  to  have  contem- 
plated the  subjection  of  neutral  commerce  to  general  depredation  under 
an  extension  of  the  categories  of  contraband.^* 

The  very  general  character  of  the  language  of  the  Declaration  of 
London  in  respect  to  the  destruction  of  neutral  prizes  imdoubtedly 
leaves  belligerents  a  very  wide  latitude,  so  that  it  is  possible  to  turn  the 
exception  into  the  rule  without  a  literal  violation  of  the  Declaration.  In 
the  present  situation,  with  the  ports  of  Germany  blockaded  and  her  naval 
operations  carried  on  only  by  submarines,  it  may  reasonably  be  claimed 
whenever  a  prize  is  captured  at  sea  that  the  taking  of  it  in  would  involve 
grave  danger  to  the  submarine,  even  if  it  were  possible  for  such  craft 

^*  Digest  of  International  Law,  Vol.  7,  p.  527. 
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to  conduct  a  prize  into  a  home  port.  German  naval  commanders  are 
practically  in  the  same  situation  as  the  Confederate  commanders  were 
during  the  Civil  War.  Their  home  ports  are  blockaded  and  neutral 
ports  are  not  open  to  the  reception  of  their  prizes;  they  must,  therefore, 
allow  their  prizes  to  go  free  or  destroy  them.  But  in  the  present  war 
they  are  doing  what  no  Confederate  naval  commander  ever  assumed  to 
do;  they  are  not  only  destroying  enemy  prizes,  but  they  are  destroying 
on  an  extensive  scale  neutral  vessels  carrying  contraband  and  with  little 
or  no  regard  to  whether  the  goods  consist  of  munitions  of  war  or  food- 
stuffs, sometimes  without  satisfying  themselves  of  the  true  nationality 
of  the  ship  or  the  character  of  the  cargo,  and  sometimes  without  making 
any  provision  for  the  safety  of  the  crew.  If  the  existing  rules  of  inter- 
national law  are  susceptible  of  an  interpretation  which  permits  a  belliger- 
ent to  depredate  upon  neutral  commerce  in  this  fashion,  they  should 
be  speedily  altered.  It  is  not  to  be  assumed  that  it  was  the  intention  of 
the  International  Naval  Conference  to  authorize  general  destruction  by 
belligerents  of  neutral  vessels  carrying  foodstuffs  and  other  articles  of 
conditional  contraband,  but  the  failure  to  specify  precisely  the  contin- 
gencies imder  which  a  vessel  may  be  sunk  instead  of  a  general  authoriza- 
tion to  destroy  in  case  of  danger  or  interference  with  the  success  of  the 
captor's  operations,  has  had  the  effect  of  making  each  belligerent  the 
judge  of  the  conditions  imder  which  destruction  is  allowable.  If  this 
principle  be  admitted,  the  rights  of  neutral  commerce  must  henceforth 
be  at  the  mercy  of  belligerent  naval  commanders,  who  are  free  to  de- 
stroy any  neutral  vessels  carrying  goods  which  they  may  choose  to  re- 
gard as  contraband  and  which  they  may  find  inconvenient  to  take  in 
for  adjudication  by  a  prize  court. 

James  W.  Garner. 
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If  any  one  having  an  elementary  acquaintance  with  the  law  of  nations 
had  been  asked^  twelve  years  ago,  what  were  the  rights  of  belligerents 
and  neutrals  in  naval  warfare,  he  would  not  have  been  at  a  loss  for  a 
reply.  Subject  to  one  or  two  minor  points  of  unsettled  detail,  he  would 
have  been  quite  clear  and  certain  as  to  the  position.  A  continuous 
series  of  cases  and  textbooks  made  it  plain.  If  some  went  further  than 
others  in  claiming  extended  neutral  immunities,  that  was  a  point  of 
academic  argument  which  was  perhaps  of  interest,  but  of  no  particular 
importance,  except  as  showing  that  the  trend  of  thought  was  on  the 
whole  unfavorable  to  the  belligerent. 

In  twelve  short  years  the  system  has  been  broken  down  which  had 
lasted  for  two  hundred  and  fifty,  and  had  stood  the  test  of  repeated  great 
wars.  The  beginnings  of  decay — the  little  rift  which  was  to  make  the 
harmony  of  law  mute  and  voiceless,  are  to  be  found  in  the  judgment 
of  Salmon  P.  Chase,  Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  in  the  cases  of  the  Bermuda  and  the  Springbok,  It  is  very  ex- 
traordinary that  no  dissentient  opinion  was  published.  The  minority 
of  the  Supreme  Court  contained  that  true  successor  of  Marshall,  Kent 
and  Story,  Samuel  Nelson.  No  analysis  of  the  voting  appears  in  Wal- 
lace's Reports.  But  from  other  sources  ^  we  know  that  Nelson  carried 
with  him  Wayne,  Clifford,  and  Swayne  (afterwards  Chief  Justice), 
whilst  Grier,  Davis  and  the  two  junior  judges  went  with  Chase,  who 
had  himself  only  just  been  raised  to  the  bench.  His  judgments  are  less 
regarded  than  those  of  many  other  Chief  Justices  of  the  United  States, 
says  Professor  Gregory,  of  Columbia,  because,  we  are  told,  his  "con- 
suming ambition  for  the  presidency"  and  his  political  activities  diverted 
his  attention  from  his  judicial  duties. 

It  is  almost  'certain,  a  priori,  that  the  decision  of  such  a  majority 
would  be  wrong.  And  wrong  it  surely  was  in  these  instances.  It  broke 
down  the  traditional  American  encouragement  of  peaceable  merchants 

^  See  the  writer's  Prize  Law  and  Continuous  Voyage,  pp.  89,  111. 
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which  Jefferson  and  Franklin  had  established  as  a  canon  of  American 
policy.  Shortly  to  state  his  view,  Chase  made  the  supposed  intention  of 
aiding  the  enemy's  forces  the  sole  test  of  contraband  or  breach  of  block- 
ade. He  accordingly  (1)  admitted  extraneous  evidence,  contrary  .to  the 
rule  which  made  the  guilt  of  the  ship  and  cargo  depend,  in  these  extraor- 
dinary processes,  on  her  own  admissions;  (2)  rejected  the  rule  which  ab- 
solutely required,  as  a  condition  of  confiscation,  an  avowed  destination 
to  an  enemy  port;  (3)  adapted  and  extended  the  list  of  contraband  so 
as  to  include  an3rthing  that  an  army  might  find  useful,  from  buttons  to 
quinine. 

His  first  innovation  only  a  lawyer,  trained  to  know  the  importance 
of  evidence  and  costs,  could  appreciate.  His  third  was  universally  re- 
jected. His  second — generally  repudiated  so  far  as  blockade  was  con- 
cerned— was  more  leniently  regarded  when  contraband  was  in  question. 
And  this  fatal  leniency  drove  home  the  wedge.  The  lenient  critics 
had  for  the  most  part  in  mind  the  ''absolute"  variety  of  contraband 
only.  Insisting  on  the  absolute  limitation  of  contraband  to  guns,  rifles, 
explosives  and  the  like,  they  were  not  very  much  concerned  if  such 
cargoes  were  cut  off  from  neutral  ports.  Unpractical  and  pedantic, 
they  conceded  the  points  that  captors  might  give  evidence,  and  that 
the  theoretical  ''intention"  that  the  goods  should  ultimately  aid  the 
enemy  should  condemn.  They  sold  the  key  of  the  pass.  These  two 
practical  safeguards  (the  common  law  of  Europe  from  time  immemorial) 
once  thrown  away,  neutral  safety  had  been  bartered  for  nothing.  All 
that  remained  was  for  belligerents  to  insist  on  enlarging  the  list  of 
contraband  articles.  And  to  this  the  theorists  could  not  object.  For 
they  had  agreed  (1)  that  the  "intention"  was  decisive;  and  (2)  that 
any  evidence  might  be  adduced  to  prove  it.  After  that  there  was  no 
sense  or  logic  in  saying  that  if  you  may  stop  bayonets  because  they 
are  meant  to  help  the  enemy,  you  may  not  stop  quinine  or  potatoes. 
The  very  raiaan  SWe  of  the  former  rule  which  limited  the  category  of 
contraband  to  markedly  military  articles,  was  to  avoid  the  necessity  for 
disputes  about  intention.  Once  it  was  admitted  that  disputes  about 
intention  were  precisely  what  it  was  the  business  of  a  prize  comrt  to 
try,  there  was  evidently  no  point  in  restricting  its  laudable  activities. 
A  prize  court  must  act  summarily,  or  it  does  injustice.    It  cannot  act 
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summarily  if  it  tries  cases  like  a  court  of  common  law.  But  if  it  has 
made  up  its  mind  to  abandon  its  functions  of  deciding  summarily  on 
the  ship's  own  evidence,  and  to  behave  like  a  court  of  nisi  priiLS,  there 
is  no  reason  why  it  should  stop  short  in  its  novel  career.  Chief  Justice 
Chase  was  logical,  and  did  not  stop  short.  The  pedants  were  mistaken 
in  thinking  that  other  tribunals  would. 

But  for  a  long  time  no  occasion  arose.  The  French  proclamation 
declaring  rice  contraband  in  1885  was  never  acted  upon,  nor  accepted 
by  any  prize  court,  and  was  quoted  by  authors  only  as  a  strange  aberra- 
tion— a  sort  of  specimen  hung  up  for  admiration  in  a  moral  museum, 
like  a  white  blackbird.  Bismarck's  speech  to  an  inconvenient  deputa- 
tion of  merchants,  in  which  he  declined  to  quarrel  with  France  on  their 
account,  telling  them  that  the  exclusion  of  provisions  might  sometimes 
be  a  legitimate  means  of  warfare,  was  certainly  not  meant  as  an  exposi- 
tion of  the  law  of  contraband.  Probably  he  meant  no  more  than  this — 
that  by  proper  means  (e.  g.,  a  blockade)  provisions  could  be  excluded 
from  China  by  France,  so  that  it  was  impossible  to  rely  on  any  natural 
and  immutable  right  to  import  them.  We  know  that  on  another  occa- 
sion the  Prince  flatly  declared  that  saltpetre  could  not  possibly  be  con- 
traband, since  it  was  incapable  of  direct  use  in  war,  and  needed  to  un- 
dergo a  process  of  manufacture.  In  the  South  African  War  of  1900  and 
in  the  Abyssinian-Italian  War  of  1896  the  question  of  transport  to  a 
neutral  port  did  arise.  In  both  cases  the  incriminated  cargo  was  re- 
stored or  compensation  paid.  On  the  whole,  therefore,  the  ancient  doc- 
trines were  maintaining  their  ground.  Pillet  and  Despagnet-Bolck 
assert  them  no  less  than  Kleen  Hall  persisted  that  the  American  deci- 
sions would  probably  find  no  defenders  even  in  America. 

Then  came  the  Russo-Japanese  War  of  1904-5.  It  found  an  ignorant 
world,  which  had  forgotten  its  rights.  An  extended  list  of  contraband 
was  published  by  the  Russian  Admiralty.  Neutral  destinations  were 
disregarded.  Captors'  evidence  was  de  rigueur.  Neutral  ships  were 
destroyed. 

Abraham  Lincoln  had  certainly  never  contemplated  this  last  be- 
havior. He  might  well  have  desired  to  keep  up  a  blockade  of  the  South- 
em  ports  by  the  expeditious  process  of  firing  on  everything  that  ap- 
proached.   But  neither  he  nor  Semmes  of  the  Alabama  harmed  a  neutral 
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ship  (except  for  resistance  to  visit).  Evidently,  neutral  trade  was  now 
in  a  parlous  case.  And  all  this  time  the  absolute  immunity  of  the  ene- 
my's own  goods  on  board  a  neutral  carrier  was  loudly  proclaimed  as 
an  axiom  of  international  intercourse! 

The  force  of  folly  could  no  further  go.  The  war  of  1914  saw  the  new 
pretensions  uncountered  and  even  approved.  The  Naval  Conference 
of  London  had  discussed  and  regulated  them.  It  had  even  given  an 
implicit  sanction  to  the  belligerent  claim  to  strew  the  high  seas  with 
engines  of  destruction.  The  weaker  Powers  had  been  excluded  from 
that  august  discussion,  in  which  the  only  thing  which  counted  was 
military  force.  Holland  and  Spain  were  there,  indeed,  but  they  did 
not  count. 

How  the  claim  to  appropriate  the  high  seas  as  a  mine-field  has  led 
to  the  claim  to  appropriate  them  as  a  ''military  zone"  into  which  the 
neutral  ship  ventures  at  its  peril:  how  the  claim  to  capture  grain  and 
ore  as  contraband  has  developed  into  the  claim  to  exclude  all  trade 
with  an  enemy  according  to  the  practice  of  the  sixteenth  century,  all 
this  is  fresh  in  the  recollection  of  our  readers.  The  old  questions  of 
1793  and  1807  are  revived  almost  in  their  original  form.^  The  enormities 
(and  they  are  many)  of  Germany  are  recounted  to  justify  retaliation 
upon  America,  Spain  and  Sweden.  A  freedom  from  judicial  subtleties 
is  claimed  which  might  have  satisfied  Breimus  or  Lynch,  Fouquier- 
Tinville  or  Bethmann-Hollweg. 

"Hard  cases  make  bad  law."  The  natural  sympathy  for  the  Allies, 
contending  for  all  that  peaceable  countries  and  small  countries  and  free 
countries  hold  sacred,  will  be  misplaced  if  it  ends  in  handing  over  the 
high  seas  as  the  sole  preserve  of  belligerents. 

We  are  told,  indeed,  that  the  new  conditions  of  commerce  render 
imperative  an  abandonment  of  the  old  and  established  rules. 

It  may  be  so.  If  it  be  so,  the  change  must  be  accepted  by  all,  and 
not  dictated  by  a  few.  It  must  be  so  definite  and  obvious  as  to  be  ac- 
cepted by  common  good  sense.    But  no  such  general  acceptance  can 

'  The  reader  of  modem  dd[>ateB  on  "Tightening  the  Blockade''  will  be  amused  to 
read  in  Cobbett's  Parliamentary  Debates,  the  speeches  of  4  February,  1807  which 
afford  an  exact  parallel  to  them  of  today.  (Vol.  8,  col.  620.)  See  also  the  debates 
of  180&-9,  s.  V.  "Orders  in  Council,"  iWd.,  Vols.  9, 10, 11, 12. 
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even  be  thought  to  exist  in  favor  of  the  abandonment  of  the  ancient 
principles  of  prize  law,  which  the  powerful  nations  would  be,  and  are, 
the  first  to  maintain  against  small  warring  commimities.  And  the  fact 
is,  that  no  revolution  is  required.  The  stock  all^ation  is  that  neutral 
trade  must  be  attacked  because  railway  transport  is  so  swift  and  easy. 
The  statement  will  not  bear  examination.  Railway  lines,  especially 
in  war  time,  are  apt  to  become  congested.  Much  of  the  delay  of  trans- 
port is  involved  in  loading  and  unloading  at  terminals,  and  in  the  delay 
of  waiting  for  dispatch.  Bailways  are  not  a  magician's  rod.  On  the 
other  hand,  the  modem  belligerent  is  provided  by  science  with  a  far 
more  effective  means  of  interrupting  commerce  than  the  frigate  or 
brig  which  was  equally  dependent  with  her  prey  on  the  wind  and  the 
weather.  The  modem  cruiser  can  overhaul  anything.  Thus  the  neutral 
is  subject  to  a  control  of  a  stringency  of  which  the  casual  eighteenth 
and  early  nineteenth  century  knew  nothing.  According  to  the  Naval 
Annual^  Great  Britain  possessed  in  1914  some  118  effective  cruisers 
(besides  torpedo  boat  destroyers,  ocean-going  and  other,  over  200  in 
number),  none  of  which  fell  below  19  knots  in  speed.  Sixteen  were  of 
29  knots.  Four  were  of  26  knots.  Twenty-four  were  of  25  knots.  Four 
were  of  24  knots.  Eighteen  were  of  23  knots.  Twelve  were  of  22  knots. 
Five  were  of  21  knots.  Sbcteen  were  of  20  knots.  Nineteen  were  of  19 
knots:  118  in  all. 

Whilst  of  the  world's  oceanic  shipping,  setting  aside  some  23  ''fliers  " 
of  20  knots  and  over,  it  may  roughly  be  said  that  20,000  vessels  are  of 
10  knots  and  under,  2,000  of  from  10  to  12  knots,  200  of  from  12  to  19 
knots,  and  20  of  19  knots.  It  is  a  mistake  to  suppose  the  ordinary  pas- 
senger and  cargo  liner  to  the  East  or  to  South  America  to  be  com- 
parable in  speed  to  the  few  exceptionally  fast  boats  which  ply  between 
Europe  and  New  York.  A  speed  of  15-17  knots  is  common  and  suf- 
ficient. There  is  therefore  scarcely  any  merchantman  which  is  not 
at  the  mercy  of  any  cruiser:  and  none  which  is  not  at  the  mercy  of 
many. 

Because  a  new  weapon,  like  the  submarine,  is  invented  which  cannot 
be  used  as  effectively  as  it  otherwise  might  without  disregarding  the 
accepted  rules  of  law — that  is  not  a  reason  for  discarding  those  rules. 
It  is  a  reason  for  discarding  the  weapon.    No  passing  advantage  can 
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compare  with  the  danger  of  encouraging  the  idea  that  the  law  of  nations 
is  a  toy  blown  about  by  every  blast  of  circumstance. 

What  is  really  a  novel  development,  explaining  (if  it  is  far  from  justi- 
fying) the  extraordinary  latitude  which  belligerents  are  assuming,  is 
the  recognition  that  has  been  accorded  to  the  shocking  practice  of  mine- 
laying  on  the  high  seas.  By  a  cool  process  of  assertion  the  military 
Powers  invested  this  abominable  outrage  on  humanity  with  a  color 
of  legality.  When  once  it  was  recognized  that  the  open  sea  could  be 
mined,  the  appropriation  of  the  open  sea — the  highway  of  neutrals — as 
a  monopoly  of  combatants  was  sure  to  follow.  It  is  impossible  to  allow 
waters  to  be  denied  to  the  British  fleet.  If  they  are  mined  by  an  enemy, 
they  must  be  cleared.  And  in  bringing  to  bear  the  necessary  powers  of 
clearance,  there  is  a  great  temptation,  to  say  the  least,  to  protect  the 
operations  by  counter-mine,  and  to  exclude  neutrals  from  the  wide 
areas  of  water  affected.  The  idea  of  a  "zone  of  operations"  apparently 
took  its  rise  in  a  phrase  of  Lord  Lansdowne,  uttered  in  relation  to  a 
different  subject.  Interference  with  British  conunerce  during  the 
Russo-Japanese  War  might,  he  suggested,  be  fairly  restricted  to  the 
"zone  of  operations"  in  the  Far  East.  Russia,  it  will  be  remembered, 
had  seized  the  Malacca  in  the  Red  Sea:  and  it  was  desired  to  place  some 
limitation  on  the  recurrence  of  these  incidents.  The  suggestion  of 
a  limited  zone  for  the  exercise  of  war  rights,  though  received  with 
much  favor  in  the  uninstructed  press,  the  Russian  declined  with 
thanks:  and  it  is  obvious  that  no  belligerent  will  resign  the  right 
to  stop  illicit  trade  at  its  source.  But  the  conception  of  a  "military 
zone"  seems  to  have  appealed  to  those  responsible  for  the  con- 
duct of  naval  operations.  Without  acknowledgments  to  Lord  Lans- 
downe, the  principle  was  utilized  to  cover  a  declaration  warn- 
ing neutral  vessels  against  cruising,  in  order  to  obtain  information,  in 
the  zone  of  hostilities.  Now  a  vessel  which  cruises  about  in  order  to 
obtain  information  to  assist  the  enemy  is  doing  a  hostile  thing,  and 
is  clearly  liable  to  be  dealt  with  as  an  enemy  ship.  But  a  neutral  which 
chooses  to  visit  the  scene  of  hostilities  for  her  own  purposes — whether 
they  be  to  obtain  information  for  the  neutral  public,  or  for  the  gratifica- 
tion of  private  curiosity,  is  using  her  strict  rights.  She  is  on  her  own 
ground,  and  no  admiral  has  any  right  to  treat  her  people  as  spies  or  to 
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exercise  any  authority  over  her,  other  than  to  send  her  in  for  adjudica* 
tion  in  a  proper  ease  of  grave  suspicion  of  enemy  control. 

The  vague  suggestion,  for  which  Lord  Lansdowne  was  thus,  it  would 
seem,  responsible,  of  a  "zone  of  operations,"  in  which  the  normal  rights 
of  neutrals  are  in  a  greater  or  less  degree  superseded  by  the  dictation 
of  belligerents,  was  a  novelty.  No  such  idea  was  known  to  the  nine- 
teenth century.  Throughout  its  course,  the  seas  were  free  to  all.  It 
was  reserved  for  the  twentieth,  in  its  humanitarian  fervor  of  progressive- 
ness,  to  concede  to  a  combatant  that  he  might  exercise  dominion  over 
the  high  seas. 

The  creation  of  "a  military  zone"  in  the  North  Sea,  announced  by 
the  British  Admiralty  in  early  October,  was  not  very  clearly  set 
forth. 

On  3d  October,  1914,  it  was  announced  by  the  Secretary  to  the 
Admiralty  that  the  German  policy  of  mine-laying,  combined  with  the  j 

German  submarine  activities,  made  it  ''necessary"  for  the  Admiralty  to  I 

adopt  counter-measures.  We  do  not  complain  of  the  hazy  language  here 
exhibited,  but  we  are  sceptical  as  to  the  necessity  which  can  justify  the 
appropriation  of  the  North  Sea  by  any  combatant,  any  more  than  it 
could  justify  the  invasion  of  Belgium.  The  Admiralty,  however,  pro- 
ceeded to  warn  ships  that  it  was  unsafe  to  cross  the  area  between  lat. 
5r  15'  N.  and  5^  40'  N.  and  long,  r  35'  E.  and  3*^  E.— whilst  at  the 
same  time  not  encouraging  the  supposition  that  the  navigation  of  the 
southern  part  of  the  North  Sea  was  safe  anywhere. 

Essentially,  the  germ  of  a  paper  blockade  lay  in  this  announcement. 
For  if  a  belligerent  may  always  render  any  given  area  of  sea  unsafe  for 
neutrals,  he  can  obviously  effect  the  exclusion  therefrom  of  all  traffic. 
Ships  are  more  effectively  warned  off  by  the  threat  of  automatic  destruc- 
tion than  by  the  threat  of  capture  and  prize  litigation.  This  facilitation 
of  paper  blockades  was  pointed  out  several  years  ago  in  the  R^vue  de 
Droit  International  as  an  obvious  consequence  of  the  detestable  new 
policy  of  submitting  to  the  validity  (under  circumstances  of  "necessity  ") 
of  the  destruction  of  neutral  prizes — ^a  violent  act  which  had  never  dis- 
graced the  most  arrogant  commander  until  the  dawn  of  the  twentieth 
century.  Unfortunately,  by  refraining  from  claiming  more  than  the 
mere  net  value  of  hull  and  freight  in  the  case  of  the  W.  P.  Frye,  sunk 
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by  a  German  cruiser,  the  United  States  in  a  measure  encouraged  destruc- 
tion. They  claimed  nothing  in  respect  of  the  injury  done  to  all  American 
shipping  by  the  German  blow  at  its  security. 

For  the  moment,  matters  took  no  fresh  turn.  The  American  note  to 
Great  Britain,  presented  in  December,  1914,  dealt  almost  exclusively  with 
the  delays  and  supposed  injustices  occasioned  by  our  enlarged  interpre- 
tation of  the  idea  of  contraband.  But  in  the  new  year  it  was  announced 
(27th  January)  that  the  German  Government  would,  as  from  1st  Febru- 
ary, take  over  the  whole  of  the  food  stocks  of  the  country.  This,  though 
alluded  to  by  a  l^al  correspondent  of  The  Times  (London)  as  creating 
a  situation  unprecedented  in  international  law,  had  a  very  precise  anal- 
ogy in  the  measures  adopted  by  the  French  revolutionary  government 
in  1793.  De  Marten's  Causes  CdAres  devotes  a  whole  section  to  that 
a£Fair.  It  is  universally  recognized  that  the  American  and  Danish 
protests  against  the  pretension  that  foodstuffs  became  contraband  be- 
cause the  government  had  taken  control  of  their  distribution,  were 
thoroughly  justified.  It  cannot  be  inferred  that  because  food  is  to  be 
under  the  control  of  a  government  department,  therefore  it  is  neces- 
sarily destined  for  naval  or  military  use.  That  the  Declaration  of  Lon- 
don asserts  that  it  can  be  so  inferred,  only  demonstrates  the  fatuity  of 
that  instrument. 

But  it  was  announced  that  His  Majesty's  Government  would  lay 
hold  of  the  new  German  declaration  (afterwards  explained  away)  in 
order  to  treat  cargoes  of  food  for  Germany  as  contraband.  This  sup- 
posed intention  raised  a  storm  of  indignation  in  the  German  Empire: 
the  direct  outcome  of  which  was  the  celebrated  declaration  of  4th  Febru- 
ary. It  is  proper  to  remember,  however,  that  before  that  declaration, 
a  raid  had  been  made  (on  30th  January)  by  German  submarines  on 
British  shipping  in  the  Irish  Sea  (the  Ben  Crudchan,  Linda  Blanche 
and  KiUonn  being  sunk).  Simultaneously  with  a  cautiously  worded 
statement  issued  by  the  British  Foreign  Office  on  4th  February,  which 
confirmed  the  suspicions  of  those  who  believed  that  the  government 
proposed  to  invite  the  prize  court  to  treat  food  as  contraband  (while 
illogically  according  an  ostentatious  exemption  to  the  carriers),  the 
text  of  the  Berlin  declaration  was  reported  in  Amsterdam  {The  Times, 
5th  February).    It  was  justified  as  a  retaliation  upon  neutrals  for  their 
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failure  to  prevent  the  British  from  acting  on  their  enlarged  conceptions 
of  contraband. 

Its  terms  affected  to  proclaim  the  British  seas  a  "war  area/'  in  which 
all  British  ships  would  be  sunk  at  sight,  and  in  which  no  neutral  ship 
could  therefore  reckon  on  safety  ''on  account  of  the  uncertainties  of 
naval  war." 

Of  course,  as  a  blockade,  this  was  ridiculous.  It  was  hopelessly  in- 
effective. It  was  not  intended  as  a  proclamation  of  blockade;  but  as 
an  attempt  to  get  the  benefits  of  blockade  in  another  way.  Whatever 
we  may  think  of  the  destruction  of  an  enemy's  merchant-ships  without 
trial  and  without  any  attempt  to  save  life,  there  can  be  no  two  opinions 
that  to  destroy  neutral  ships  in  this  manner  is  flatly  illegal.  The  Dog- 
gerbank  case  between  England  and  Russia  in  1905  shows  that  ''acci- 
dental" destruction  of  neutral  vessels  is  always  and  eveiywhere  a  wrong 
for  which  only  prompt  reparation  and  apology,  coupled  with  security 
against  repetition,  can  atone. 

The  British  reply  was  to  interdict  all  trade  with  Germany:  and  it  was 
justified  on  the  ground  of  retaliation.  As  a  retaliation  against  an  in- 
defensible German  atrocity,  it  is  well  capable  of  being  sustained.  But 
it  strikes  equally  at  neutrals,  who  are  entitled  by  the  law  of  nations  to 
continue  to  trade  with  Germany.  We  have  no  right  to  retaliate  upon 
them.  In  doing  so,  we  commit  precisely  the  old  error  of  the  Orders  in 
Council  of  1807,  which  it  was  thought  had  passed  into  the  limbo  ot 
buried  mistakes.  Nothing  did  us  more  harm,  for  less  corresponding 
good,  than  the  pretension  in  1807  to  treat  the  ocean  as  a  preserve,  and 
to  interdict  neutral  trade  at  our  pleasure.  It  created  the  l^end  of  a 
selfish  Britain.  "  Ill^ality,"  says  a  warm  admirer  of  Britain  (Dr.  T.  A. 
Walker  <rf  Cambridge),  "was  met  with  ill^ality."  A  sympathetic 
neutral  like  America  was  driven  into  non-intercourse  and  then  into  war. 
On  11th  March,  1915,  the  Order  in  Coimcil  was  made.  It  was  not  pub- 
lished until  the  15th  March. 

The  mysterious  Order  goes  beyond  even  the  Orders  in  Council  of  1807, 
for  it  throws  upon  the  judge  of  the  court  the  fulfihnent  of  a  purely 
political  function — ^the  determination  of  what  is  to  be  done  with  the 
intercepted  cargo  or  its  proceeds.  The  court  has  nothing  to  guide  it. 
The  voyage  was  innocent:  the  terms  on  which  the  innocent  neutral  is 
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to  get  back  his  goods,  or  such  sum  as  they  may  have  been  disposed  for, 
over  his  head,  are  to  be  such  as  the  court  thinks  just.  Is  the  court  by 
penalties  to  discourage  such  voyages?  Is  it  by  penalties  to  discourage 
dilatoriness  or  recalcitrance  on  the  part  of  neutrals?  Is  it  to  treat  them 
more  favorably  according  to  the  greater  or  less  friendliness  of  their 
governments?  If  it  is  to  make  no  such  discriminations,  why  is  the 
latitude  left  to  it?  If  it  is  to  make  them,  why  is  such  a  duty  imposed 
on  a  judge  of  prize?  He  is  dragged  into  the  arena  of  state  policy,  when 
he  ought  to  sit  serene  above  it.  George  III  never  asked  Sir  W.  Scott 
to  pronounce  on  the  conduct  of  neutrals.  He  told  him  flatly  to  con- 
demn them  if  they  traded  with  France.  That  was  a  clear  proposition 
of  fact,  capable  of  precise  ascertainment:  in  short,  a  question  for  a 
judge.  Questions  of  how  to  deal  with  neutrals  in  one  or  another  set 
of  circumstances  are  questions,  not  for  a  court,  but  for  a  Cabinet. 

The  American  note  of  March  treated  the  measure  as  a  blockade, 
which  it  did  not  pretend  to  be  (though  the  British  Cabinet  now  seems 
inclined  to  justify  as  it  such),  and  hoped  that  it  would  be  kept  within 
the  accustomed  limits  of  blockade,  which  there  was  no  reason  to  suppose 
it  would.  The  United  States  Government  appeared  to  be  pleased  with 
the  unjudicial  latitude  entrusted  to  the  judge.  But  though  it  is  well 
to  leave  it  to  a  judge  to  apply  the  law  to  new  facts,  it  is  not  well  to 
leave  it  to  him  to  make  new  law  to  the  government's  piping. 

Mr.  Page,  the  American  Ambassador,  has  signalized  other  ambiguous 
features  of  the  Order.  What  is  meant  by  the  "produce"  of  Germany? 
Is  a  packet  of  dye,  made  in  Germany,  the  "produce"  of  Germany  after 
it  has  been  the  subject  of  a  bona  fide  sale  and  actual  completed  delivery 
to  an  Italian  firm,  and  is  then  exported  by  them  from  Italy?  What  is 
ui  enemy  "destination"?  an  immediate  definite  enemy  purchaser? — 
ui  immediate  enemy  market? — or  a  possible  hypothetical  enemy  use? 
How  can  innocent  neutral  goods  be  "requisitioned"  '  under  the  bare 
authority  of  an  Order  in  Council? 

No  one  can  say.  That  may  be  why  the  Government  have  left  such 
a  free  hand  to  the  judge.  Perhaps  he  is  expected  to  appraise  the  con- 
duct of  neutrals  somewhat  as  he  apportions  the  degree  of  blame  in  a 
collision  case — ^and  to  find  them  conformably  with  the  directness  of 
'  Cf.  the  cases  of  the  Aniarea  and  the  Zamoraf  31  Times  Law  Reports,  pp.  290,  513. 
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their  intercourse.  But  the  whole  diliquescent  proceeding,  afraid  of 
direct  and  plain  statement,  sheltering  itself  under  the  skirts  of  the  court, 
and  hiding  the  policy  of  the  statesman  behind  the  robe  of  the  judge,  is 
characteristic  of  our  age.  We  have  no  Castlereagh :  nor  even  a  Perceval. 
The  only  unambiguous  feature  of  the  Order  is  that  it  finally  abandons  all 
pretence  at  observing  the  terms  of  the  Declaration  of  Paris.  "Every 
merchant  vessel  *  *  *  carrying  goods  which  are  enemy  property, 
may  be  required  to  discharge  such  goods  in  a  British  or  allied  port.  Any 
goods  so  discharged  *  *  *  shall,  if  not  requisitioned  for  the  use  of 
His  Majesty,  be  restored  by  order  of  the  court,  upon  such  terms  as  the 
court  may  in  the  circumstances  deem  to  be  just,  to  the  person  enti&ed  thereto." 
It  is  inconceivable  that  the  court,  after  enemy  property  has  carefully 
been  brought  imder  its  jurisdiction,  will  "consider  it  just"  with  equal 
care  to  let  it  go  again.  If  the  provision  means  anything,  it  means  that 
enemy  goods  will  no  longer  be  safely  laden  on  a  neutral  ship.  There  is  no 
doubt  that  they  will  be  requisitioned  or  sequestrated,  and  that  so  long 
as  the  war  lasts,  they  will  not  be  paid  for.  So  the  Declaration  of  Paris 
follows  the  Declaration  of  London  into  the  sphere  of  ancient  histoiy 
and  the  neutral  flag  no  longer  "covers"  enemy  property. 

Lord  Crewe's  declaration,  made  on  December  21,  1915,  to  the  effect 
that  the  Order  only  meant  that,  "subject  to  the  accepted  principles  of 
international  law,  every  conceivable  effort  would  be  made  to  prevent 
goods  that  mattered  entering  or  leaving  Germany,"  and  that  "surely  no 
one  can  imagine  that  when  Mr.  Asquith  said  that  goods  of  all  kinds 
should  be  kept  out  of  Germany,  he  meant  to  tear  to  ribbons  all  the 
accepted  rules  of  international  law,"  can  only  evoke  respectful  wonder. 
If  the  Order  was  only  meant  as  a  vigorous  affirmation  of  the  ordinary 
law,  it  was  certainly  not  calculated  to  be  so  interpreted. 

T.  Batt. 
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Although  the  development  of  international  law  has  tended  more  and 
more  to  confine  the  operations  of  war  to  such  as  are  directed  against  the 
armed  forces  of  the  belligerents  and  to  relieve  the  peaceful  population 
from  their  immediate  effects,  nevertheless  a  number  of  practices  em- 
ployed principally  for  the  purpose  of  bringing  economic  pressure  to  bear 
upon  the  general  mass  of  enemy  non-combatants,  still  survive  in  full 
vigor  and  are  well  recognized  as  Intimate.  One  of  the  most  important 
of  this  class  of  operations  is  blockade.  The  end  of  blockade  is  to  cut  off 
trade  and  intercourse  with  specified  ports  or  with  a  specified  coast  line 
in  possession  of  the  enemy. 

There  have  been  a  few  expressions  to  the  effect  that  a  blockade  must 
be  limited  to  particular  ports.  This  doctrine  was  enunciated  by  Monroe 
in  1816  *  and  by  Clayton  in  1849.^  It  is,  however,  a  principle  now 
unanimously  accepted  by  writers  on  international  law  that  a  blockade 
may  esdiend  to  an  entire  coast  line.^  The  Civil  Wat  blockade,  which 
affected  3000  miles  of  coast  and  the  legaUty  of  which  is  unquestioned, 
set  at  rest  whatever  doubt  there  was  upon  this  subject. 

The  fundamental  principle  governing  blockades  is  that  a  blockade  in 
order  to  be  binding  must  be  effective.  This  rule  was  formulated  in  the 
Declaration  of  Paris  of  1856  in  the  following  language:  ''Blockades  in 
order  to  be  binding  must  be  effective,  that  is  to  say,  maintained  by  a 
force  sufficient  really  to  prevent  access  to  the  coast  of  an  enemy."  It 
will  be  noticed  that  this  statement  is  somewhat  indefinite  and  that 
there  is  no  attempt  to  explain  m  detail  what  is  necessary  to  constitute 
"a  force  sufficient  really  to  prevent  access  to  the  coast  of  an  enemy." 
This  question  has  given  rise  to  considerable  debate  and  has  resulted  m 

>  Monroe  to  de  Qnis,  March  20, 1816,  Moore's  Dig.,  VII,  78^790. 

*  Clayton  to  Flennicken,  May  12,  1840,  Moore's  Dig.,  VII,  701-702. 

'  Woob^,  342;  Gahro,  V,  §§  2865-2867;  Ortolan,  itt^les  itUemaHanaies  et  diph- 
matie  de  la  mer,  II,  332;  Hauteleuille,  Des  droiU  et  dea  deown  dea  naUona  rmUres  en 
imps  de  Ouem  Maritime,  II,  105;  Heffter,  341. 
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two  divergent  views, — one  known  as  the  CJontinental  and  the  other  as 
the  Anglo-American.  The  extreme  Continental  doctrine,  championed 
particularly  by  French  publicists,  requires  the  blockading  ships  to  be 
permanently  anchored  in  the  immediate  offing  of  the  ports  to  be  affected, 
and  the  distance  between  the  ships  to  be  such  as  to  subject  to  cross  fire 
any  vessel  attempting  to  pass  the  line  of  blockade.^  FauchiUe  goes 
still  further  and  advances  the  theory  that  a  blockade  is  not  really  ef- 
fective unless  the  stationary  squadron  is  supported  by  a  cruising  squad- 
ron for  the  purposes  of  warning  and  making  captures.^  The  doctrine 
Ihat  a  blockading  force  must  be  a  stationary  and  not  a  cruising  squadron 
also  receives  some  support  in  the  expressions  of  American  statesmen  of 
the  early  nineteenth  century.   Thus  this  idea  is  espoused  by  Monroe.* 

The  Declaration  of  Paris,  however,  which  must  be  r^^arded  as  the 
authoritative  enunciation  of  the  principles  of  international  law  govern- 
ing the  efficacy  of  blockades,  furnishes  no  foundation  for  the  so-called 
Continental  theory  that  a  blockade  is  not  effective  unless  maintained 
by  a  stationary  squadron  whose  ships  are  anchored  sufficiently  near 
each  other  to  subject  to  cross  fire  any  vessel  attempting  to  pass.  The 
Declaration  requires  merely  a  force  sufficient  really  to  prevent  access 
to  the  blockaded  coast.  What  constitutes  such  a  force  is  a  ques- 
tion of  fact  to  be  determined  by  the  circumstances  of  each  individual 
case.  This  is  recognized  by  the  Declaration  of  London  of  1909,  which 
provides  in  Article  3  of  the  portion  of  the  Declaration  relating  to  block- 
ades, that  ''the  question  whether  a  blockade  is  effective  is  a  question 
of  fact.''  Manifestly,  a  cruising  squadron  may  be  quite  as  efficient  in 
attaining  the  result  as  stationary  ships.  The  Continental  doctrine  thus 
forms  an  unwarranted  extension  of  the  requirements  imposed  by  the 
Declaration  of  Paris.  This  fact  is  recognized  even  by  some  Continental 
writers.^ 

The  Anglo-American  view  is  to  the  effect  that  a  blockade  may  be 
maintained  by  cruisers.^   This  principle  is  sustained  by  the  practice  of 

*  HautefeuiUe,  II,  195.    See  Hall  (6th  ed.)i  704^706. 

*  Du  Blocua  Maritime,  130-131. 

*  Moore's  Dig.,  VII,  789-790. 
7  Nys,  III,  181;  Ortolan,  332. 

>  Westlake,  II,  264-5;  HaU  (6th  ed.),  70M(;  Oppenheim  (2d  ed.),  U,  462;  ThB 
Olinde  Rodrigues  (1898),  174  U.  S.  510. 
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nations^  for  most  of  the  important  blockades  of  the  last  fifty  years  were 
so  enforced.  This  is  true  of  the  blockade  by  Great  Britain  of  the  Rus- 
sian Baltic  coast  in  the  Crimean  War;  of  the  blockade  of  the  Confeder- 
ate ports  by  the  North  in  the  American  Civil  War;  of  the  blockade  by 
Denmark  of  the  coast  of  Prussia  in  1864;  of  the  Turkish  blockade  of  the 
Russian  Black  Sea  coast  in  the  Russo-Turkish  War;  of  the  blockade  of 
the  Peruvian  and  Bolivian  coast  by  Chile  in  1880;  of  the  American  block- 
ade of  Cuba  and  Porto  Rico  m  the  Spanish-American  War;  and  of  the 
Japanese  blockade  of  Liaotung  peninsula  in  the  Russo-Japanese  War. 

The  test  of  the  efficacy  of  a  blockade  is  whether  it  renders  it  dangerous 
for  vessels  to  attempt  to  enter  the  blockaded  port.®  The  instructions 
issued  by  the  American  Government  in  the  Spanish  War  to  its  naval 
commanders  express  this  test  in  the  following  language:  ''A  blockade  to 
be  binding  and  effective  must  be  maintained  by  a  force  sufficient  to 
render  ingress  to  or  egress  from  the  port  dangerous.''  ^  Woolsey  de- 
fines a  sufficient  force  as  such  as  ''will  involve  a  vessel  attempting  to 
pass  the  line  of  blockade  in  considerable  danger  of  being  taken."  ^^ 
Oppenheim  states  that,  ''real  danger  of  capture  suffices,  whether  the 
danger  is  caused  by  cruising  or  anchored  men  of  war."  ^^ 

During  the  Civil  War  some  question  was  raised  as  to  the  sufficiency 
of  the  blockade  of  the  coast  line  of  the  Confederate  States.  All  doubts 
on  this  subject  were,  however,  set  at  rest  in  a  conmiunication  sent  by 
the  British  Foreign  Secretary,  Earl  Russell,  to  the  British  Ambassador 
to  the  United  States,  Lord  Lyons.  In  this  letter,  which  is  dated  Febru- 
ary 15,  1862,  Earl  Russell  states:  ^^ 

Her  Majesty's  Government,  however,  are  of  opinion  that,  assuming 
that  the  blockade  is  duly  notified,  and  also  that  a  number  of  ships  is 
stationed  and  remains  at  the  entrance  of  a  port,  sufficient  really  to  pre- 
vent access  to  it  or  to  create  an  evident  danger  of  entering  or  leaving  it, 
and  that  these  ships  do  not  voluntarily  permit  ingress  or  egress,  the  fact 
that  various  ships  may  have  successfully  escaped  through  it  will  not  of 
itself  prevent  the  blockade  from  being  an  effective  one  by  international 
law. 

*  The  OUnde  Bodrigiies,  supra, 

^  Prodamations  and  Decrees  during  the  War  with  Spain,  85. 

''  Page  343. 

"  II,  162. 

"  Parliamentary  Papers:  Papers  relating  to  the  Blockade  of  the  Ports  of  the  Ck)n- 
federate  States,  p.  110. 
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The  adequacy  of  the  force  to  maintain  a  blockade  being  always,  and 
necessarily,  a  matter  of  fact  and  evidence,  and  one  as  to  which  different 
opinions  may  be  entertained,  a  neutral  state  ought  to  exercise  the  great- 
est caution  with  reference  to  the  disregard  of  a  efe  facto  and  notified 
blockade;  and  ought  not  to  disregard  it,  except  when  it  entertains  a 
conviction,  which  is  shared  by  neutrals  generally  having  an  interest  in 
the  matter,  that  the  power  of  blockade  is  abused  by  a  state  either 
unable  to  institute  or  maintain  it,  or  unwilling,  from  some  motive  or 
other,  to  do  so. 

Another  point  involved  in  the  question  of  the  efficacy  of  a  blockade 
is  the  distance  of  the  blockading  squadron  from  the  blockaded  coast. 
Here,  again,  the  Declaration  of  Paris  is  silent,  for  it  merely  requires  the 
presence  of  a  squadron  sufficient  really  to  prevent  access  to  the  coast 
of  the  enemy,  and,  as  generally  construed,  the  fact  that  ingress  and 
egress  are  rendered  dangerous  constitutes  a  sufficient  compliance  with 
the  requirement.  While  the  writers  who  hold  to  the  so-called  Continental 
view  claim  that  ships  should  be  stationed  in  the  immediate  offing  of 
the  blockaded  ports,  the  Anglo-American  doctrine,  which  allows  block- 
ades by  cruisers,  imposes  no  such  restriction.  It  would  seem  that  the 
Anglo-American  doctrine  is  justified  by  the  Declaration  of  Paris,  for 
the  presence  of  a  blockading  squadron  at  a  considerable  distance  from 
the  enemy's  coast  may  be  quite  as  effective  in  preventing  access  to  it, 
as  ships  anchored  or  cruising  within  a  few  miles  from  the  littoral.  Neither 
are  the  interests  of  neutrals  in  any  way  jeopardized  by  a  blockade 
carried  on  at  a  distance,  inasmuch  as  the  purpose  of  the  Declaration 
of  Paris,  which  was  made  in  the  interest  of  neutrals,  was  to  prevent 
''paper''  blockades.  So  long  as  there  is  a  cordon  of  ships  intercepting 
vessels  attempting  to  reach  the  blockaded  coast  from  any  quarter  what- 
soever, the  blockade  is  real,  and  not  fictitious,  and  the  distance  of  the 
blockading  squadron  from  the  enemy's  littoral  would  seem  to  be  im- 
material. This  theory  finds  strong  support  in  Hall,  who  writes  as  fol- 
lows:" 

Provided  access  is  in  fact  interdicted,  the  distance  at  which  the  block- 
ading force  may  be  stationed  from  the  closed  port  is  inmiaterial.  Thus 
Buenos  Ayres  has  been  considered  to  be  effectually  blockaded  by  vessels 
stationed  in  the  nei^borhood  of  Montevideo;  and  during  the  Russian 
War  in  1854  the  blockade  of  Riga  was  maintained  at  a  distance  of  one 

"  Page  702. 
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hundred  and  twenty  miles  from  the  town  by  a  ship  in  the  Lyser  Ort,  a 
channel  three  miles  wide,  which  forms  the  only  navigable  entrance  to 
the  gulf. 

Modem  developments  in  naval  warfare  make  it  essential  that  a  block- 
ading squadron  be  placed  at  a  considerable  distance  from  shore.  The 
increased  range  of  coast  defense  guns,  the  use  of  controlled  and  contact 
mines,  the  perfection  of  the  submarine, — all  make  a  blockade  where  the 
ships  are  within  a  few  miles  of  the  coast  no  longer  possible.  To  so  limit 
blockades  would  be  equivalent  to  prohibiting  them  altogether.  As  such 
a  restriction  is  not  imposed  either  by  the  letter  or  the  spirit  of  the  Dec- 
laration of  Paris,  we  cannot  but  come  to  the  conclusion  that  the  legality 
of  a  blockade  is  in  nowise  affected  by  the  distance  between  the  enemy's 
littoral  and  the  cordon  of  blockading  ships. 

Assuming  an  effective  and  binding  blockade,  it  becomes  necessary  to 
inquire  what  acts  constitute  a  breach  subjecting  a  captured  vessel  or  its 
cargo  or  both  to  condemnation.  On  this  subject  also  there  are  two  di- 
vergent views, — ^the  Continental  and  the  Anglo-American.  The  Con- 
tinental writers  unanimously  uphold  the  theory  that  only  an  attempt  to 
pass  the  line  of  blockade  for  the  purpose  either  of  ingress  into  or  egress 
from  a  closed  port,  can  constitute  a  breach  of  blockade,  and  that  a  ship 
may  be  successfully  accused  of  violating  a  blockade  only  if  caught  in 
flagrante  delido}^  On  the  other  hand,  the  rule  developed  by  the  British 
prise  courts  is  to  the  effect  that  the  mere  sailing  for  a  closed  port  is  a 
violation  of  the  blockade  and  that  such  a  vessel  is  subject  to  capture  at 
any  time  after  its  departure.^*  The  theory  underlying  this  rule  is  that 
the  inception  of  a  voyage  with  an  intention  of  evading  a  blockade  is  a 
banning  of  the  execution  of  the  intention.  The  principle  appUed  by 
the  British  prise  courts  has  been  adopted  in  the  United  States.  It  was 
accepted  as  law  by  the  Supreme  Court  during  the  Civil  War.  Thus  in 
the  case  of  The  Circassiany^'^  the  court  stated: 

»  NyB,  UI,  192;  Ortolan,  367;  HautefeuiUe,  H,  221 ;  F.  de  Martens,  lU,  290;  Calvo, 
V,§  2887;  HefiFter,  347. 

»  The  CdhmHria  (1779),  1  C.  Rob.  154;  The  Vrow  Johanna  (1799),  2  C.  Rob.  109; 
Westlake,  n,  209;  HaU,  710;  Oppenheim  (2d  ed.),  II,  469;  Halleck  (4th  ed.),  II, 
22^^;  Phillimore  (3d  ed.),  Ill,  488. 

»  (1864),  2  WaU.  135,  151. 
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It  is  a  well  established  principle  of  prize  law  as  administered  by  the 
courts,  both  of  the  United  Stat^  and  Great  Britain,  that  sailing  from  a 
neutral  port  with  intent  to  enter  a  blockaded  port,  and  with  knowledge 
of  the  existence  of  the  blockade,  subjects  the  vessel  and,  in  most  cases, 
its  cargo,  to  capture  and  condemnation. 

This  rule  was  acted  upon  by  the  Government  of  the  United  States  in 
the  Spanish  War.  The  Instructions  to  Blockading  Vessels  and  Cruisers 
provided  as  follows:  *" 

8.  The  liability  of  a  blockade  runner  to  capture  and  condemnation 
begins  and  tenninates  with  her  voyage.  If  there  is  good  evidence  that 
she  sailed  with  intent  to  evade  the  blockade,  she  is  good  prize  from  the 
moment  she  appears  upon  the  high  seas.  Similarly,  if  she  has  succeeded 
in  escaping  from  a  blockaded  port  she  is  liable  to  capture  at  any  time 
before  she  reaches  her  home  port.  But  with  the  termination  of  the 
voyage  the  ofiFense  ends. 

The  United  States  Naval  War  Code  of  1900  formulated  the  same 
principle  in  the  following  luiguage:  ^' 

Art.  44.  The  liability  of  a  vessel  purposing  to  evade  a  blockade,  to 
capture  and  condemnation,  begins  with  her  departure  from  the  home 
port  and  lasts  until  her  return,  unless  in  the  meantime  the  blockade  of 
the  port  is  raised. 

An  amelioration  has  been  at  times  mtroduced  mto  the  somewhat 
rigorous  Anglo-American  doctrine,  to  the  effect  that  if  the  blockaded 
port  is  distant  from  the  port  of  departure,  a  vessel  may  in  good  faith 
sail  for  the  blockaded  port  on  the  expectation  of  finding  the  blockade 
lifted  by  the  time  it  arrives,  provided  its  intention  is  not  to  attempt  to 
enter  if  the  blockade  still  contmues.  This  idea  was  adopted  by  Lord 
StoweU  in  the  case  of  The  Betsey,^  an  American  ship  which  had  sailed 
from  an  American  port  for  Amsterdam  during  the  British  blockade  of 
that  city  and  was  captured  on  the  way.  Lord  StoweU  held  that  as 
Americans  were  at  such  a  distance  from  Europe  they  might  send  their 
ships  conjecturally  upon  the  expectation  of  finding  the  blockade  broken 
up  when  they  arrived,  and  ordered  the  ship  restored.    In  view  of  the 

"  Proolamationfl  and  Decrees  during  the  War  with  Spain,  pp.  85  et  aeq. 
1*  International  Law  Diacuasions,  1903,  p.  113.   This  code  was  withdrawn  in  Febru- 
ary, 1904. 

» (1799),  1  C.  Rob.  332;  see,  also,  Oppenheim,  II,  469. 
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fact,  however,  that  modem  improvements  m  navigation  have  practically 
obliterated  all  notions  of  distance,  this  exception  to  the  general  Anglo- 
Americaa  doctrine  that  the  inception  of  a  voyage  for  a  blockaded  port 
subjects  the  vessel  to  capture  and  condemnation,  must  be  deemed 
obsolete. 

The  chief  weakness  of  the  general  doctrine  is  that  it  faib  to  provide 
for  any  locus  peniterUuBf  or  to  permit  vessels  to  sail  in  good  faith  with 
alternative  destinations.  This  fact  was  evidently  recognized  by  the 
American  authorities  during  the  Spanish  War,  for  the  Instructions  to 
Blockading  Vessels  and  Cruisers  contained  the  following  relaxation  of  the 
general  principle:  ** 

A  neutral  vessel  may  sail  in  good  faith  for  a  blockaded  port  with  an 
alternative  destination  to  be  decided  upon  by  information  as  to  the 
continuance  of  the  blockade  obtained  at  an  intermediate  port.  But,  in 
such  case,  she  is  not  allowed  to  continue  her  voyage  to  the  blockaded 
port  in  aUeged  quest  of  information  as  to  the  status  of  the  blockade, 
but  she  must  obtain  it  and  decide  upon  her  course  before  she  arrives 
in  suspicious  vicinity;  and  if  the  blockade  has  been  formally  estab- 
lished with  due  notification,  any  doubt  as  to  the  good  faith  of  such  a 
proceeding  should  go  against  the  neutral  uid  subject  her  to  seizure. 

This  modification  of  the  rule  was  also  enacted  in  the  United  States 
Naval  War  Code  of  1900.*^ 

The  Declaration  of  London,  which  to  a  very  large  extent  represents  a 
compromise  between  the  views  of  Continental  and  Anglo-American 
jurists,  has  attempted  to  discard  the  Anglo-American  rule  on  this  point 
and  to  give  efiFect  to  the  Continental  doctrine.  In  Article  17  of  the 
portion  of  the  Declaration  which  relates  to  blockades,  it  is  provided  that 
'^  neutral  vessels  may  not  be  captured  for  breach  of  blockade  except 
within  the  area  of  operations  of  the  warships  detailed  to  render  the 
blockade  effective/'  Article  20  is  to  the  effect  that  ''a  vessel  which  has 
broken  the  blockade  outwards,  or  which  has  attempted  to  break  the 
blockade  inwards,  is  liable  to  capture  so  long  as  she  is  pursued  by  a  ship 
of  the  blockading  force.  If  the  pursuit  is  abandoned,  or  if  the  blockade 
is  raised,  her  capture  can  no  longer  be  effected."    Inasmuch,  however, 

>i  PtoclamatioDs  and  Decrees  during  the  War  with  Spain,  pp.  86  et  aeq. 
"International  Law  DiscusBions,  1903,  p.  113. 
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as  the  Declaration  has  not  been  accepted  as  binding  and  has  not  the 
status  of  law,  the  Anglo-American  doctrine  which  we  have  been  discuss- 
ing, must  still  be  regarded  as  in  force  in  Great  Britain  and  in  this 
country. 

A  natural  development  of  this  principle  led  to  the  application  of  the 
so-called  doctrine  of  ''continuous  voyages''  to  blockade  running.  If  a 
ship  destined  for  a  closed  port  is  subject  to  capture  from  the  moment 
that  it  leaves  the  port  of  departure,  should  it  make  any  difference  as  to 
its  Uability  to  capture  and  condemnation  that  it  is  to  stop  at  a  non- 
blockaded  port  on  the  way?  This  question  presented  itself  during  the 
Civil  War  and  was  answered  in  the  negative.  The  first  case  in  which  it 
came  before  the  United  States  Supreme  Court  was  that  of  The  Cir- 
cassian,^ The  controversy  involved  a  vessel  which  left  Bordeaux  for 
Havana,  intending  to  proceed  thence  to  New  Orleans,  which  was  then 
in  a  state  of  blockade.  It  was  captured  by  an  American  warship  on  the 
way  to  Havana.  The  court  held  that  the  vessel  was  subject  to  con- 
demnation. It  reasoned  that  sailing  for  a  blockaded  port  with  knowl- 
edge of  the  blockade  constituted  a  violation  of  the  blockade,  and  that 
an  intention  to  stop  at  an  intermediate  neutral  port  did  not  change  the 
character  of  the  voyage.  The  mere  fact  that  after  arriving  at  Havana 
the  ship  might  change  its  ultimate  destination  was  immaterial,  accord- 
ing to  the  court,  since  at  the  time  of  capture  its  ultimate  destination  was 
New  Orleans  and  in  that  fact  lay  the  gist  of  the  offense. 

The  question  again  came  before  the  Supreme  Court  in  the  case  of 
The  Bermuday^^  which  was  a  ship  that  originally  left  Liverpool  for 
Bermuda  and  from  the  latter  point  proceeded  to  Nassau,  a  port  in  the 
Bahama  Islands.  From  Nassau  its  cargo  was  intended  to  run  the 
blockade  of  the  Confederate  ports.  The  transshipment  was  to  be  either 
by  the  Bermuda  or  by  some  other  vessel,  but  the  court  considered  that 
fact  immaterial.  The  vessel  was  captured  en  route  between  Bermuda  and 
Nassau.  It  was  held  that  the  voyage  from  Liverpool  to  the  blockaded 
port  was  a  single  voyage  and  that  consequently  the  vessel  became  sub- 
ject to  seizure  as  soon  as  it  left  the  territorial  waters  of  Great  Britain. 
The  ship  was,  therefore,  condemned. 

»  (1864),  2  Wall.  135. 
"  (1865),  3  Wall.  514. 
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Similarly,  the  case  of  The  Adda  ^  involved  a  British  vessel  which 
sailed  for  Nassau,  and  was  intended  to  proceed  thence  to  Charleston, 
then  in  a  state  of  blockade.  The  ship  was  captured  on  the  way  to  Nassau 
and  was  condemned. 

It  would  seem  that  in  essence  these  cases  did  not  evolve  a  new  doc- 
trine, but  merely  applied  a  well-established  principle  to  a  new  state  of 
facts.  The  general  rule  was  well-recognized,  as  we  have  seen,  that  a 
ship  destined  to  run  a  blockade  became  subject  to  capture  and  con- 
demnation as  soon  as  it  left  port  and  appeared  upon  the  high  seas. 
The  fact  that  the  ship  was  to  stop  at  a  non-blockaded  port  or  ports  on 
the  way  did  not  affect  the  situation.  The  entire  voyage  from  the  orig- 
inal point  of  departure  to  the  ultimate  destination  was  a  smgle,  con- 
tinuous voyage.  Consequently,  to  confine  the  general  rule  to  that  part 
of  the  voyage  which  extended  from  the  last  intermediate  port  to  the 
blockaded  port,  would  have  been  an  altogether  artificial  limitation  and 
not  justified  in  reason. 

A  somewhat  different  problem  presented  itself  in  the  case  of  The 
Springbok.^  The  Springbok  was  a  British  ship,  which  sailed  from  Great 
Britain  for  Nassau  in  the  Bahamas  and  was  captured  en  route  by  an 
American  chiiser.  The  voyage  for  Nassau  was  bona  fide  and  the  ship 
was  not  intended  to  proceed  further,  but  it  was  found  that  its  cargo  was 
to  be  transshipped  in  another  vessel  from  Nassau  to  some  Southern 
port  then  in  a  state  of  blockade.  The  owners  of  the  ship  were  not  aware 
of  the  design  of  the  owners  of  the  cargo.  The  court  held  that  the  ship 
was  free  from  fault  and  should  consequently  be  restored,  but  that  the 
cargo  should  be  condenmed.  This  decision  represents  an  extension  of 
the  general  principle  which  we  have  been  discussing.  Thus  far  the 
courts  had  held  that  a  ship  sailing  with  an  intention  of  ultimately  evading 
a  blockade  was  lawful  prize  as  soon  as  it  left  its  ori^nal  port  of  depart- 
ure. In  the  Springbok  case  the  court  applied  the  same  rule  to  cargo,  and 
held  that  cargo  which  was  shipped  with  an  intention  of  ultimately  at- 
tempting to  bring  it  into  a  blockaded  port  was  subject  to  seizure  as  soon 
as  it  left  the  original  point  of  shipment,  even  though  it  was  to  be  trans- 
shipped at  an  intermediate  port  and  the  vessel  in  which  it  was  found 

«•  (1867),  6  Wall.  266. 
»  (1866),  5  Wall.  1.       • 
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at  the  time  of  capture  was  not  the  one  which  was  to  attempt  to  carry  it 
into  the  blockaded  port. 

The  application  of  the  doctrine  of  '' continuous  voyages"  to  the  law 
of  blockade  met  with  severe  criticism  at  the  hands  not  only  of  Continental 
savants,  but  also  of  some  British  writers.^  The  British  Government, 
however,  acquiesced  in  it  and  recognized  it  as  correct.  Consequentiy, 
since  the  principles  of  international  law  are  to  be  deduced  from  the  prac- 
tice of  nations  rather  than  from  the  writings  of  theorists,  where  the  two 
are  at  variance,  the  rule  of  ''continuous  voyages"  as  applied  in  the 
Civil  War  must  be  r^arded  as  part  of  the  Anglo-American  law  of 
blockade." 

If,  however,  the  Declaration  of  London  should  ever  be  adopted,  this 
principle  would  cease  to  exist,  for  Article  19  provides  that  "whatever 
may  be  the  ulterior  destination  of  a  vessel  or  of  her  cargo,  she  cannot  be 
captured  for  breach  of  blockade,  if,  at  the  moment  she  is  on  her  way  to  a 
non-blockaded  port."  This  statement  seems  almost  superfluous,  since 
other  provisions  of  the  Declaration  in  effect  adopt  the  Continental 
doctrine  that  a  breach  of  blockade  can  consist  only  of  an  attempt  to 
pass  the  line  of  blockade. 

The  distinguishing  characteristic  of  the  foregoing  cases  is  that  in 
each  instance  the  vessel  or  the  caigo  in  question  was  destined  ultimately 
to  attempt  to  reach  a  closed  port  from  the  sea  by  means  of  passing  the 
line  of  blockade.  An  entirely  different  ^tuation  presents  itself,  if  there 
is  to  be  no  attempt  to  break  the  maritime  blockade,  but  the  goods  are  to 
be  unloaded  at  a  neutral  port  and  are  to  be  introduced  into  the  blockaded 
port  from  the  interior  by  means  of  transportation  by  land,  canal,  or 
river.  Where  a  port  is  blockaded  from  the  sea  only,  it  is  no  offense  from 
the  standpoint  of  international  law  to  bring  into  it  goods  by  land.  It 
follows,  then,  that  no  offense  is  conunitted  by  shipping  goods  by  sea 
to  a  neutral  port  with  the  intention  of  transhipping  them  to  a  blockaded 
port  in  such  manner  as  to  reach  the  destination  by  land,  without  break- 
ing the  blockade. 

This  question  was  presented  for  adjudication  to  Lord  Stowell  in  the 

"  Fauohille,  Du  Blocus  MariHme,  337;  F.  de  Martens,  III,  290;  Phillimore  (3d 
ed.),  Ill,  490;  HaU,  711;  Oppenheim,  II,  470. 
"  Oppenheim,  II,  470;  Woolaey,  356. 
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ease  of  The  SteriJ^  The  ship's  cargo  was  seized  by  a  British  warship 
and  was  brought  before  the  prize  court  and  sought  to  be  condemned  on 
the  ground  that  the  blockade  of  Amsterdam  had  been  violated  in  ship- 
ping it.  It  appeared  that  during  the  British  blockade  of  that  port  the 
goods  were  sent  from  Amsterdam  to  Emden  by  inland  navigation  and 
were  there  transshipped  to  London  on  the  Stert.  Lord  Stowell  ruled  that 
since  the  blockade  of  Amsterdam  was  purely  maritime  and  did  not 
affect  interior  navigation,  no  breach  of  blockade  took  place  when  the 
goods  were  shipped  from  Amsterdam,  and  ordered  the  cargo  restored. 

In  the  case  of  The  Jonge  Pieter,^  which  was  also  decided  by  Lord  Stow* 
dl,  the  situation  was  reversed.  The  ship  was  carrying  goods  to  Emden 
which  it  was  intended  to  transport  thence  to  Amsterdam  by  interior 
navigation,  Amsterdam  being  blockaded  from  the  sea  by  Great  Britain. 
Although  the  decision  turned  upon  another  point,  Lord  Stowell,  in  the 
course  of  his  opinion,  made  the  following  statement  regarding  the  ques- 
tion under  discussion: 

The  blockade  of  Amsterdam  is,  from  the  nature  of  the  thing,  a  partial 
blockade,  a  blockade  by  tJie  sea;  and  if  the  goods  were  going  to  Emden, 
with  an  idterior  destination  by  land  to  Amsterdam,  or  by  an  interior  canal 
navigation,  it  is  not  acoordinig  to  my  conception,  a  breach  of  the  block- 
ade. 

This  problem  attained  considerable  importance  during  the  Civil  War. 
For  the  purpose  of  evading  the  blockade  of  their  coast,  the  government 
and  inhaUtants  of  the  Confederate  States  frequently  imported  goods  via 
the  Mexican  port  of  Matamoras  and  then  transshipped  them  overland 
into  Te3cas.  The  trade  of  Matamoras  flourished  as  it  never  had  before 
or  since.  The  PeUrhoffy^^  a  British  ship,  carrying  a  cargo  to  Matamoras 
which  was  intended  to  be  transshipped  to  the  Confederate  States,  was 
captured  en  route  to  that  port  and  brought  before  a  prize  court.  When 
the  case  came  up  on  appeal  before  the  Supreme  Court,  that  tribunal 
held  that  while  so  much  of  the  cargo  as  was  contraband  should  naturally 
be  condenmed  in  accordance  with  the  principles  of  law  governing  the 
disposition'  of  contraband, ,  the  remainder  should  be  restored,  since  it 

» (1801),  4  C.  Rob.  66. 
»  (1801),  4  C.  Rob.  79. 
«  (1866),  5  WaU.  28. 
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was  to  reach  its  ultimate  destination  by  inland  navigation  and  hence 
without  violating  the  blockade. 

The  conclusion  reached  by  the  Britbh  and  American  courts  upon  this 
question  has  been  approved  by  writers  on  international  law.'^  Thus 
Phillimore  says: 

But  a  blockade  of  a  port  is  not  violated  by  shipments  forwarded  by 
inland  navigation  from  that  port  to  an  unblockaded  port. 

Again: 

The  carriage  of  goods  through  the  medium  of  interior  communica- 
tion from  a  blockaded  port  to  a  neutral  port,  is  no  breach  of  a  purely 
maritime  blockade,  and  goods  so  transmitted  cannot  be  seized  on  their 
passage  from  the  neutral  port  to  a  lawful  port,  by  reason  of  their  having 
so,  as  they  certainly  have,  defeated  the  object  of  the  blockade. 

This  doctrine  is  only  a  corollary  of  the  requirements  of  the  Declaration 
of  Paris,  and  any  other  rule  would  undermine  the  fundamental  principle 
that  a  blockade  in  order  to  be  binding  must  be  effective,  and  would 
permit  blockades  that  are  partially  fictitious.  A  blockade  is  binding 
only  to  the  extent  to  which  it  is  properly  effective.  Thus  a  blockade 
enforced  as  to  only  a  part  of  the  enemy's  coast  line  is  binding  on  neutrals 
only  as  to  that  part,  and  neutral  trade  with  others  of  the  enemy  ports 
may  not  be  interfered  with  or  interrupted.  Similarly,  since  ordinarily 
a  blockade  is  purely  maritime,  overland  trade  with  a  blockaded  port  is 
lawful.  A  fartiari,  it  is  legitimate  to  ship  goods  by  sea  to  a  neutral  port 
with  the  intention  of  transshipping  them  by  land  to  a  blockaded  port. 
If  such  trade  could  be  interfered  with,  it  would  mean  that  by  maintain- 
ing an  eflScient  maritime  blockade  of  enemy  ports,  the  belligerent  would 
be  permitted  to  impose  upon  neutrals  a  paper  or  a  fictitious  Uockade 
as  to  overland  trade  with  such  ports.  This  would,  in  part  at  least, 
bring  us  back  to  the  state  of  affairs  which  the  Declaration  of  Paris  sought 
definitively  to  terminate. 

Alexander  Holtzoff. 

»  HaUeck  (4th  ed.),  U,  221;  PhiUimore  (3d  ed.),  Ill,  488, 505;  Calvo,  V,  §  2903; 
WheatOD  (4th  ed.),  703. 
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THE  RELATIONS  BETWEEN  THE   UNITED  STATES  AND 

PORTO  RICO* 

(Past,  Present  and  Future) 
Part  II 

1.  THE  LEGALTTT  OF  THE  ACQUISITION 

The  question  relative  to  the  legality  of  the  acquisition  of  Porto  Rico 
by  the  United  States  involves  the  consideration  of  two  different  proposi- 
tions: (1)  the  right  of  the  United  States,  as  a  nation,  to  acquire  territory 
generally;  and  (2)  the  power  of  the  Federal  Government  to  exercise  that 
right  according  to  the  provisions  of  the  Constitution.  Looking  at  the 
question  from  this  point  of  view,  the  legality  of  the  acquisition  may  be 
considered  under  two  different  aspects:  (a)  the  external  or  international, 
and  (b)  the  internal  or  constitutional.  Each  of  these  two  aspects  of  the 
question  requires,  of  course,  a  separate  study  if  not  a  complete  and 
exhaustive  discussion.  We  shall  therefore  examine  them  in  their  order, 
although  to  such  extent  only  as  the  peculiar  character  and  limitations  of 
this  article  will  permit. 

(a)  The  IrUernational  Aspect 

Juridically  speaking,  the  discussion  of  the  external  or  international 
aspect  of  the  acquisition  of  Porto  Rico  must  be  based  upon  the  principles 
of  public  international  law  as  accepted  and  acted  upon  by  the  so-called 
civilised  nations  of  the  world  in  their  mutual  relations  for  their  reciprocal 
benefit  and  the  preservation  of  peace,  as  far  as  possible,  among  them- 
selves. 

In  this  connection  it  is  important  to  notice,  in  the  first  place,  the 
nature  of  the  title  upon  which  the  United  States  bases  its  clidm  to  Porto 
Rico.  This  point  becomes  of  special  importance  when  it  is  considered 
that  the  beautiful  island  of  the  Caribbean  has  often  been  spoken  of,  either 

*  Continued  from  the  October,  1015,  number,  page  883. 
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expressly  or  by  implication,  even  by  high  authority,  as  conquered  ter- 
ritory, just  as  if  the  acquisition  of  it  by  the  United  States  was  legally 
f^m^ded  upon  a  complete  conquest.  But  this  is  not  30.  As  already 
shown  in  the  first  part  of  this  article,  the  United  States  came  into  military 
possession  of  Porto  Rico  by  a  combination  of  actual  military  operations 
and  by  consent  of  Spain  as  the  result  of  a  truce  of  war  looking  to  the 
conclusion  of  a  treaty  of  peace.^^  The  consent  of  the  native  population 
of  Porto  Rico  was  of  course  given  or  necessarily  implied  in  the  reception 
accorded  to  the  American  forces  by  the  people.^  All  this  in  law  did  not 
amount  to  a  complete  conquest;  it  was  merely  military  occupation. 
Military  occupation  is  only  a  belligerent  act  which  does  not  involve  the 
substitution  of  the  legitimate  sovereign.^'  A  conquest,  on  the  other 
hand,  is  the  acquisition  of  complete  sovereignty  over  a  country  by  mere 
force  of  arms.  Professor  Hershey,  in  his  very  valuable  work  on  the 
Essentials  of  International  Public  Law,^^  defines  a  complete  conquest  as 
''the  incoiporation  of  foreign  territory,  i.  e.,  its  complete  and  permanent 
subjection  to  the  territorial  jurisdiction  of  the  conquering  or  occupying 
state,  after  its  subjugation  by  armed  forces.  This  incorporation  must  be 
shown  by  some  act  showing  intention  (such  as  a  decree  of  annexation) 
and  ability  to  maintain  permanent  possession."  Disregarding  entirely 
as  irrelevant  ^  problematical  considerations  as  to  the  relative  possi- 
bilities or  probabilities  of  the  Spanish-American  War  in  respect  to  the 
Porto  Rican  campaign,  and  adhering  strictly  to  the  facts  and  law  of  the 
case,  it  would  seem,  therefore,  improper  to  refer  to  the  acquisition  of  the 
island  as  a  mere  conquest. 

^  This  Journal,  Vol.  9,  pages  887  et  seq. 

«/&«.,  page  890. 

^  La  occupation  est  simplemerU  un  itat  defait  qui  produit  Us  consequenoes  tTun  eas  de 
force  maiewre;  Voccupant  n'est  pas  substitu^  en  droit  au  gouvemement  Ugal.  French 
Manuel  de  droit  international  pour  lee  offiders  de  Varmie  de  terre^  page  93,  quoted  by 
Weetlake,  International  Law,  II,  page  95,  note  3.  Prior  to  the  middle  of  the  eight- 
eenth century  there  was  no  distinction,  either  in  theory  or  in  practice,  between  a 
mere  occupation  and  a  complete  conquest.  It  was  first  made  by  Vattel  (liv.  Ill, 
$  197),  but  the  full  consequences  of  this  distinction  were  not.  drawn  before  the  ap- 
pearance of  Heffter's  (§  131)  remarkable  work  in  1844.  Hershey,  Essentials  of 
International  Public  Law,  page  408,  note.  The  Santa  Afina,  Edewads,  180.  See 
Oppenheim,  Vol.  I,  Sec.  236  and  Vol.  II,  Sec.  264. 

»Sec.  171. 


Digitized  by 


Google 


RELATIONS  BETWEEN   UNITED  STATES  AND  PORTO  RICO  67 

As  a  matter  of  law,  the  title  of  the  United  States  to  Porto  Bico  is 
founded  exclusively  upon  the  cession  stipulated  in  Article  II  of  the 
Treaty  of  Paris,  heretofore  mentioned:  "Spain  cedes  to  the  United  States 
the  Island  of  Porto  Bico  and  other  islands  now  under  Spanish  sovereignty 
in  the  West  Indies.    *    *    *"" 

As  a  matter  of  history,  perhaps,  the  cession  may  have  been  forced  from 
Spain  by  the  "inflexibility  of  the  demand"  of  the  United  States,  as  the 
Spanish  Minister  for  Foreign  Affairs  was  pleased,  to  characterize  it.^^ 
This,  however,  seems  to  be  of  no  consequence  under  international  law, 
according  to  which  Spain,  under  the  circumstance,  was  at  liberty  to  ac- 
cept or  reject  the  demand  of  the  United  States.  In  point  of  fact  it 
probably  would  have  been  of  no  avail  to  her  to  reject  it  owing  to  her 
mability  to  oppose  the  military  forces  of  the  United  States.  But  this 
does  not  affect  the  question  of  the  legality  of  the  acquisition,  inasmuch  as 
there  is  a  legal  fiction  that  all  cessions  of  territory  from  one  nation  to 
another  are  voluntary,  whether  brought  about  by  armed  coercion  at  the 
close  of  a  war  or  by  more  ethical  means  during  normal  times  of  peace.^' 

Moreover,  as  to  the  ethical  aspect  of  it,  we  are  inclined  to  believe  that 
the  purpose  of  that  "inflexibility"  was  not  exactly  to  obtain  by  force  a 
rich  gift  from  Spain  simply  for  the  aggrandizement  of  the  United  States. 
This  would  have  characterized  the  acquisition  as  a  mere  spoil  of  war. 
As  we  have  already  suggested,^^  we  are  inclined  to  believe  that  the  cession 
of  Porto  Rico  was  demanded  mainly  in  response  to  the  clamor  of  the 
American  people  for  the  total  expulsion  of  Spain  from  the  Western 
Hemisphere  and  for  the  liberation  of  the  Porto  Rican  people  from  Span- 
ish domination. 

Beyond  that,  the  whole  subject  of  the  acquisition  of  Porto  Rico  finds 
its  Ic^cal  explanation  in  the  peculiar  psychology  of  war  and  its  deriva- 
tive phenomena.  In  this  connection  it  may  be  noted  that  after  a  success- 
ful war,  where  the  victor  is  in  a  position  to  impose  conditions  upon  the 
vanquished  for  the  restoration  of  peace,  those  at  the  head  of  the  govern- 
ment are  altogether  too  often  carried  away  by  the  unfortunate  inter- 

"  This  Journal,  Vol.  9,  pp.  906-907. 

"/Wa.,  page8»7. 

»■  Herahey,  op.  eU,f  Sec.  174. 

»*  This  Journal,  Vol.  9,  pp.  896-897. 
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national  practice  of  asking  territorial  compensations  for  the  losses  and 
expenses  incident  to  the  war,  under  such  delusions  as  "  assuming  our  real 
position  in  the  world,"  "our  plain  duty,"  "fate,"  "manifest  destiny," 
and  other  high  sounding  expressions  of  patriotic  enthusiasm,  which  in  the 
last  analyffls  are  not  always  inspired  in  the  most  perfect  wisdom,  de- 
liberation and  prudence.  It  is  thus  that  in  the  Spanish-American  War 
there  is  no  solution  of  continuity  between  the  purpose  of  the  war  and  the 
cession  of  Porto  Rico  by  Spain  to  the  United  States.  And  yet,  if  Spain 
had  emphatically  refused  to  cede  Porto  Rico  and  insisted  that  its  fate 
should  follow  that  of  Cuba,  the  attitude  of  President  McEinley  might 
have  been  entirely  different.  Then  he  would  have  been  confronted  with 
the  peculiar  alternative  of  abandoning  the  "inflexibility"  of  his  demand 
for  an  absolute  cession  of  Porto  Rico  as  inconsistent  with  the  purpose  of 
the  war,  or  asking  the  people  to  abandon  the  great  principle  involved  in 
the  joint  resolution  of  Congress  of  April  19,  1898,  and  continue  the  war 
for  the  mere  acquisition  of  a  few  square  miles  of  noncontiguous  and 
entirely  alien  territory,  and  in  that  case  the  people  would  have  been 
called  upon  to  decide  whether  the  purpose  of  the  Spanish-American  War 
was  a  purpose  of  liberation  of  oppressed  peoples  or  the  aggrandizement 
of  the  United  States. 

If  the  former  had  been  the  decision,  it  would  have  been  enough  that 
the  fate  of  Porto  Rico  should  follow  that  of  Cuba.  It  would  have  been 
sufficient  to  stipulate  in  the  treaty  of  peace  that  Spain  should  relinquish 
all  claim  of  sovereignty  over  and  title  to  Porto  Rico,  and  that  as  the 
island  was  to  be  occupied  by  the  United  States,  the  United  States  should, 
so  long  as  such  occupation  should  last,  assume  and  discharge  the  obliga- 
tions that  might  under  international  law  result  from  the  fact  of  its 
occupation,  for  the  protection  of  life  and  property.  This  stipulation 
would  have  jeliminated  Spain  from  the  Western  Hemisphere  and  at  the 
same  time  would  have  given  freedom  of  action  to  the  United  States  in 
Porto  Rico,  as  in  the  case  of  Cuba,  for  the  purpose  of  administering  it 
according  to  the  peculiar  necessities  of  the  situation,  clear  from  all 
constitutional  entanglements,  until  the  United  States  should  judge  it 
advisable  and  proper  to  turn  over  the  government  of  Porto  Rico  to  the 
Porto  Ricans,  as  an  independent  government;  or,  if  it  were  thought 
feasible  and  prudent  from  the  American  point  of  view,  to  formally  annex 
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the  islandi  with  the  full  consent  of  the  Porto  Bican  people,  as  an  in- 
separable part  of  the  United  States,  either  as  an  organized  territory,  to 
be  later  admitted  to  complete  statehood,  or  as  a  state  of  the  Union. 

As  to  the  other  alternative,  it  is  sufficient  to  say  that  American 
conceptions  of  international  ethics  and  right  would  never  have  sanc- 
tioned it. 

Of  course,  there  was  present  the  possibility  of  a  prolongation  of  the 
war,  and  Spain  perhaps  did  not  care  to  risk  the  consequences  of  it; 
perhaps  she  thought  it  was  useless  to  try,  perhaps  she  did  not  care,  or 
perhaps  it  may  have  appeared  all  the  same  to  her.  But  none  of  these 
things  affect  the  legality  of  the  acquisition  under  international  law;  they 
are  merely  questions  of  historical  conjecture  and  nothing  more. 

As  to  the  cession  itself,  it  may  be  said  that,  whatever  ethical  or  political 
reasons  may  exist  to  the  contrary,  it  is  a  principle  of  the  law  of  nations 
that  territory  of  any  description,  whether  populated  *^  or  not,  or  wher- 
ever situated,^  may  be  made  the  subject  of  a  transfer  from  one  state  to 
another,  whether  as  the  result  of  a  public  war,  by  treaty  of  peace,  or  by 
sale,  exchange,  gift,  etc.  In  this  respect  it  may  be  said  also  that  the 
ordinary  rules  governing  the  transfer  of  private  rights  and  property,  with 
some  very  important  exceptions,  are  quite  applicable  here.  Of  course,  as 
observed  by  Rivier,*^  the  sovereignty  over  a  territory  and  its  inhabitants 
gives  to  the  act  of  cession  a  peculiar  character  and  greater  importance 
than  that  which  is  attributed  to  a  mere  transfer  of  a  piece  of  land. 
As  an  act  of  cession,  the  Treaty  of  Paris  was  equivalent  to  a  deed  of 
conveyance,*  by  which  the  grantor,  Spain,  ceded  to  the  grantee,  the 

**  The  oeflsion  of  populated  territory  would  seem  to  demand  as  an  act  of  fairness 
and  justioe,  that  the  sentiments  of  the  inhabitants  thereof  towards  the  new  sovereign 
should  be  consulted  by  means  of  what  has  been  called  a  plebiscite.  This  practice, 
however,  has  not  been  adopted  as  a  principle  of  international  law  and  probably  will 
never  be,  at  least  in  respect  to  those  cessions  which  are  founded  merely  upon  force. 
Hall,  International  Law,  page  47;  See  Rivier,  supra.  Tome  II,  page  439. 

^  In  America  the  Monroe  Doctrine  stands  as  a  formidable  protest  agiunst  this  well 
settled  principle  of  international  law. 

I'  Prineipea  du  Droit  des  Gens,  Tome  I,  page  197. 

*■  A  treaty  of  cession  is  a  deed  of  the  ceded  territory  by  the  sovereign  grantor. 
J.  C.  Bancroft  Davis'  Rules  for  the  Construction  of  Treaties,  quoted  by  Butler  in 
his  admirable  woric  entitled  Treaty  Making  Power  of  the  United  States,  Vol.  II, 
n>.  145-148,  rule  X. 
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United  States,  the  Island  of  Porto  Rico  and  other  islands  then  under 
Spanish  sovereignty  in  the  West  Indies,  etc. 

Just  as  in  public  law  it  is  one  of  the  principal  rules  affecting  the  trans- 
fer of  property  that  the  parties  shall  be  legally  competent  to  effect  it, 
so  it  is  also  a  rule  of  mtemational  law  that  the  parties  that  intervene  in  a 
cession  of  territory  shall  be  legally  competent,  that  is  to  say,  sovereign 
and  independent  states,  which  alone  gives  them  the  required  authority 
to  cede  or  acquire  territory  in  an  international  sense.^^ 

As  an  independent  and  sovereign  nation,  the  United  States  has,  as  any 
other,  the  right  to  acquire  territory  by  any  and  all  the  methods  known  to 
and  recognized  by  the  law  of  nations,  such  as  by  discovery,  conquest  or 
treaty.  This  right,  which  must  be  distinguished  from  the  constitutional 
power  of  the  Federal  Government  to  exercise  it,  is  possessed  and  can  be 
exercised  by  the  United  States,  as  a  nation,  in  the  same  manner  and  to 
the  same  extent  as  it  b  possessed  and  can  be  exercised  by  every  other 
independent  and  sovereign  Power,  as  a  general  attribute  of  sovereignty 
belonging  to  all  sovereign  and  independent  states.^  As  above  suggested, 
the  Constitution  might  or  might  not  restrict  or  altogether  deny  to  the 
Federal  Government  the  power  to  exercise  this  right  of  sovereignty;  but 
that  would  not  affect  the  right  itself  to  acquire  territory,  which  apper- 
tains to  the  United  States  in  its  capacity  of  a  sovereign  and  independent 
state.*^   Spain,  on  the  other  hand,  as  a  sovereign  and  independent  nation 

**  ''The  right  of  sovereign  Powers  to  cede  territory  to,  and  to  acquire  territory- 
from,  other  sovereign  Powers,  with  the  accompanying  transfer  of  sovereignty  there- 
over, is  one  of  the  elementary  principles  of  international  law.  It  is  essential,  however, 
that  the  contracting  Powers  should  be  fully  sovereign  in  order  to  act  either  as  trans- 
ferer or  transferee."  Butler's  Treaty  Making  Power  of  the  United  States,  Vol.  I, 
Sec.  43. 

^  Jones  V.  United  States,  137  U.  S.  202,  by  Gray,  J.  See  Butler's  Treaty  Making 
Power  of  the  United  States,  Sec.  32,  at  page  59. 

*^  ''It  may  be  laid  down,"  says  Pomeroy  (International  Law,  Sec.  115,  Wool- 
sey's  ed.),  "as  an  universal  doctrine  of  the  international  law,  that  every  sovereign 
independent  state  may  transfer  or  acquire  territorial  possessions.  I  say  this  is  a 
doctrine  of  the  international  law,  which  does  not  concern  itself  with  the  internal 
organization  of  countries,  and  the  powers  committed  to  governments,  or  to  any  other 
department  thereof.  Whether,  ther^ore,  any  particular  nation  may  transfer  its 
territory  or  acquire  territory  from  another  is  a  question  to  be  answered  by  eicamining 
the  constitution  of  the  country,  the  functions  and  capacities  conferred  upon  its  mien. 
This  belongs  entirely  to  public  and  not  to  international  law.'* 
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also,  had  the  right  to  cede  any  part  of  her  territory,  and  so  could,  under 
the  law  of  nations,  cede  Porto  Rico  to  the  United  States,  provided  she 
had  a  good  title  to  convey,  whether  as  legitimate  compensation  for  the 
losses  and  expenses  of  the  United  States  incident  to  the  Spanish-Amer- 
ican War,  or  merely  as  a  forced  gift  to  prevent  the  prolongation  of  that 
war.** 

Considering  the  treaty  itself,  it  may  be  said  that  it  was  properly  drawn 
and  executed  according  to  the  customary  practice  of  nations,  and  as  the 
United  States  was  already  in  actual  and  complete  possession  of  the 
island  since  the  retirement  of  the  Spanish  troops,  there  was  nothing  that 
either  country  could  do  in  order  to  make  the  transfer  more  effective. 

The  legality  of  the  acquisition,  however,  also  depends  upon  whether 
Spain  had  any  title  to  convey  to  the  United  States  and  whether  the 
United  States  had  not  estopped  itself  by  the  declarations  contained  in 
the  joint  resolution  of  Congress  of  April  19,  1898,  to  assert  any  right  of 
sovereignty  over  or  title  to  Porto  Rico  derived  from  Spain. 

As  to  the  first  part  of  this  proposition,  it  may  be  laid  down  as  a  univer- 
sal principle  of  law,  whether  public  or  international  law,  that  in  every 
cession  or  grant,  whether  of  a  compact  territory  of  about  3,500  square 
miles  or  a  small  tract  of  land  of  merely  a  few  acres  in  extent,  the  grantee 
or  cessionary  takes  exactly  the  same  title  which  the  cedent  or  grantor  had 
at  the  time  of  making  such  a  cession  or  grant.  The  grantee,  to  repeat  a 
homely  expression  commonly  used  by  the  courts,  stands  in  the  shoes  of 
the  grantor;  he  succeeds  him  in  his  rights.  This  principle  is  so  well 
settled  and  recognized,  that  it  is  hardly  necessary  to  cite  any  authority  in 
its  support. 

In  regard  to  it,  however,  it  is  enough  to  say,  at  least,  as  a  legal  proposi- 
tion, that  Spain  became  entitled  to  Porto  Rico  in  exactly  the  same 
manner  that  she  had  become  entitled  to  all  her  possessions  in  America, 
namely,  through  discovery  and  conquest.    In  point  of  discovery  Porto 

**  In  order  to  satisfy  constitutional  requirranents,  the  Spanish  Cortes  passed  a  law 
authorising  the  government  to  relinquish  all  rights  of  sovereignty  over  and  to  cede 
territories  in  the  provinces  and  possessions  beyond  the  seas,  in  conformity  with  the 
preliminaries  of  peace.  This  law  was  sanctioned  by  the  Queen  Regent  of  Spain 
on  Sept.  16,  ISQS.  For  the  Spanish  text  of  this  law  and  the  melancholy  preamble  of  it 
submitted  by  the  entire  Cabinet  of  Sefior  Sagasta,  see  Olivart,  Coleceidn  de  loe  tratado8, 
amvenioe  y  documentoa  nacUmaUs^  etc..  Vol.  XII,  pages  455-456. 
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Rico  is  older  than  the  United  States,  since  it  was  discovered  by  Columbus 
in  1493.  Its  conquest,  however,  was  not  begun  by  the  Spaniards  until 
early  in  the  ^teenth  century  under  the  leadership  of  Don  Juan  Ponce 
de  Le6n,  the  persistent  and  undaunted  searcher  for  the  chimerical 
fountain  of  perpetual  youth,  and  of  whom  it  has  been  written  as  an 
epitaph  upon  his  tomb: 

Nole  sub  hoc  fartis  reguieacunt  oasa  Leonis 
Qui  vicU  fadis  namina  moffna  auis.^ 

The  Spanish  title  was  of  course  founded  upon  the  public  international 
law  of  the  period  respecting  the  discoveiy  and  occupation  of  land.  The 
application  of  this  law  in  America  has  been  explamed  by  the  great  Chief 
Justice  Marshall,  as  follows: 

On  the  discovery  of  this  immense  continent,  the  great  nations  of 
Europe  were  eager  to  appropriate  to  themselves  so  much  of  it  as  they 
could  respectively  acquire.  Its  vast  extent  offered  an  ample  field  to  the 
ambition  and  enterprise  of  all;  and  the  character  and  religion  of  its 
inhabitants  afforded  an  apology  for  considering  them  as  people  over 
whom  the  superior  genius  of  Europe  might  claim  an  ascendancy.  The 
potentates  of  the  old  world  found  no  difficulty  in  convincing  themselves 
that  they  made  ample  compensation  to  the  inhabitants  of  the  new  by 
bestowing  on  them  civilization  and  Christianity  in  exchange  for  un- 
limited independence.  But,  as  they  were  all  in  pursuit  of  nearly  the 
same  object,  it  was  necessary,  in  onler  to  avoid  conflicting  settlements 
and  consequent  war  with  each  other,  to  establish  a  principle  which  all 
should  acknowledge  as  the  law  by  which  the  right  of  acquisition,  which 
they  all  asserted,  should  be  regulated  as  between  themselves.  This 
principle  was  that  discovery  gave  title  to  the  government  by  whose 
subjects,  or  by  whose  authority,  it  was  made,  against  all  other  European 
governments,  which  title  might  be  consummated  by  possession. 

The  exclusion  of  all  other  Europeans  necessarily  gave  to  the  nation 
making  the  discovery  the  sole  right  of  acquiring  the  soil  from  the  natives 
and  establishing  settlements  upon  it.  It  was  a  right  with  which  no 
Europeans  could  interfere.  It  was  a  right  which  all  asserted  for  them- 
selves, and  to  the  assertion  of  which,  by  others,  all  assented.*^ 

As  to  the  second  part  of  the  above  proposition,  namely,  whether  the 
United  States  had  not  estopped  itself  by  the  declarations  contained  in  the 

**  ''This  naiTow  grave  contains  the  remains  of  a  man  who  was  a  laon  by  name,  and 
much  more  so  by  his  deeds/' 
•^  Johnson  t;.  Mcintosh,  8  Wheaton,  543-572. 
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joint  resolution  of  Clongress  of  April  19, 1898,  from  asserting  any  right  of 
sovereignty  over  or  title  to  Porto  Rico  derived  from  Spain,  it  is  sufficient 
to  say  that  the  legal  doctrine  of  estoppel  has  no  clear  application  here. 

While  there  may  be  something  pathetic,  disappointing  and  paradoxical 
in  the  acquisition  of  Porto  Bico  as  a  direct  cession  from  Spain,  especially 
if  it  is  to  be  held  indefinitely  as  a  mere  colony  or  possession  of  the  United 
States,  it  might  yet  be  argued  that  the  solemn  declarations  made  by 
Congress  in  the  joint  resolution  had  no  direct  reference  to  Porto  Rico, 
that  they  were  made  in  response  to  special  conditions  obtaining  in  the 
Island  of  Cuba,  and  that  in  consequence  of  this  circumstance  they  must 
be  taken  as  referring  to  the  Island  of  Cuba  only.  In  denying,  by  impli- 
cation, the  sovereignty  of  Spain  in  Cuba,  the  United  States  might, 
perhaps,  in  point  of  law,  have  precluded  itself  from  asserting  any  right  of 
sovereignty  over  or  title  to  the  Island  of  Cuba,  for  the  simple  reason  that 
to  do  so  would  have  operated  as  a  fraud  upon  the  Cubans,  whose  position 
was  undoubtedly  affected  by  the  declarations  of  the  said  joint  resolution 
of  Congress.  To  apply  this  doctrine  to  the  case  of  Porto  Rico  would 
necessitate  the  extension  of  a  further  doctrine,  namely,  that  since  Spain 
held  Porto  Rico  by  the  same  title  as  it  did  Cuba,  the  denial  of  her  sov- 
ereignty, jurisdiction  and  control  over  Cuba  was  equivalent  to  a  denial 
of  her  sovereignty,  jurisdiction  and  control  over  Porto  Bico. 

It  is  a  question,  however,  whether  these  technicalities  could  be  carried 
successfully  to  such  an  extent.  The  Porto  Ricans  may,  perhaps,  have 
materially  altered  thdr  position  on  account  of  the  famous  declarations  of 
the  said  joint  resolution  of  Congress,  with  the  possible  expectation  of 
obtaining  that  freedom  and  independence  to  which  all  peoples  are  justly 
and  legitimately  entitled  and  for  the  attainment  of  which  they  had,  as 
we  have  ahready  seen,  struggled  for  over  half  a  century;  but,  from  the 
point  of  view  of  international  law  and  practice,  it  would  be  hardly 
available  to  contend  that  the  sovereignty  of  the  United  States  over  and 
title  to  Porto  Rico  are  legally  impaired  to  any  extent  by  any  such  con- 
siderations adverse  to  the  same.  In  the  present  state  of  the  world,  the 
usages  and  laws  of  nations  do  not  admit  of  any  such  refinements  of  right, 
equity  and  justice.  Whether  these  things  will  ever  have  any  bearing 
upon  the  future  relations  between  the  United  States  and  Porto  Rico, 
depends  not  so  much  upon  the  question  of  law,  but  rather  upon  the  high 
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sense  of  honor  of  the  American  people  and  the  future  development  of 
circumstances  which  will  call  forth  a  practical  application  of  the  Amer- 
ican theory  of  a  square  deal  to  the  solution  of  this  national  problem.  We 
have  said '  Wtional"  problem  advisedly^  because  the  Porto  Rican  problem 
is  a  purely  national  problem,  even  though,  eventually,  it  may  require 
the  establishment  of  another  little  republic  in  the  Caribbean  under  the 
benevolent  protection  of  the  United  States. 

(6)  The  Constitutional  Aspect 

So  far  we  have  considered  the  question  of  the  legality  of  the  acqul»tion 
of  Porto  Rico  by  the  United  States  as  an  international  proposition, 
regarding  the  United  States  as  a  member  of  the  family  of  nations. 
Considering  it  now  as  a  constitutional  proposition,  the  question,  of 
course,  involves  the  consideration  of  the  power  of  the  Federal  Govern- 
ment, under  the  Constitution,  to  exercise  the  right  of  the  United  States, 
as  a  nation,  to  acquire  territory  generally  or  more  specifically  by  treaty. 
The  question  of  the  right  itself,  we  have  seen,  is  not  constitutional  but 
international. 

Whether  the  Federal  Government  has  any  power  to  exercise  that  right 
is  not  by  any  means  a  new  question  in  constitutional  law.  It  has  been 
made,  at  different  times  in  the  history  of  this  country,  the  subject  of,  and 
occasion  for,  many  elaborate  discussions  and  very  earnest  and  spirited 
controversies  by  and  among  the  most  prominent  and  distinguished  men 
of  past  and  present  generations  in  the  United  States. 

As  it  is  well  known,  there  are,  and  always  have  been,  in  the  United 
States  two  different  schools  of  constitutional  construction:  the  narrow 
one,  which  would  exclude  from  the  powers  of  the  Federal  Government  all 
such  as  are  not  expressly  given  to  it  by  the  Constitution,  except  those 
which  are  necessarily  implied  for  their  exercise;  and  the  broad  one,  which 
concedes  to  the  Federal  Government  not  only  all  such  powers  as  are 
expressly  given  or  which  are  necessarily  implied  for  their  exercise,  but 
all  those  which  are  implied  in  the  nature  of  the  Union  and  in  the  char- 
acter of  the  government  created  by  the  Constitution.  The  one  tends  to 
preserve  the  so-called  States'  rights  by  holding  "that  the  unit  of  sov- 
ereignty is  the  State,  which  is  a  body  politic;  that  the  Constitution  of 
the  United  States  is  a  compact  between  these  sovereign  units  and  bodies 
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politic^  making  a  Federal  Union  between  the  States;  that  the  organic 
Federal  force  of  the  Federal  Union  is  the  Federal  Government,  to  which, 
by  the  Constitution  of  the  United  States,  the  States,  separately  and  in 
combination,  have  delegated  powers,  reserving  the  residuum  of  powers 
not  so  delegated  to  the  United  States,  nor  prohibited  to  the  States,  to  the 
State  governments,  or  to  the  people  of  the  States,  respectively."  The 
other  school  tends  to  make  a  more  perfect  government  in  the  national 
sense  by  asserting  'Hhat  the  Union  is  itself  the  unit  of  sovereignty,  of 
which  the  States  are  subordinate  parts,  to  which  certain  powers  belong 
under  the  Constitution  of  the  United  States,  while  the  main  powers 
belong  to  the  National  Government."  Under  the  first  view  the  Union  is 
a  multiple  of  units;  under  the  second,  the  Union  is  a  unit  of  which  the 
States  are  fractions.*' 

As  the  Constitution  contains  no  provision  expressly  giving  to  the 
Federal  Government  the  power  to  acquire  new  territories,  and  since, 
on  the  other  hand,  this  power  is  not  necessarily  implied  in  that  instru- 
ment for  the  legitimate  exercise  of  any  other  powers  conferred  upon  the 
Federal  Government,  as  such,  it  is  apparent  that,  under  the  narrow 
doctrine  of  constitutional  construction,  the  acquisition  of  Porto  Rico  by 
the  United  States  would  not  have  the  sanction  of  the  Constitution.  It 
would  be  vUra  vires,  and  therefore,  constitutionally  illegal. 

At  the  present  time,  however,  it  is  rather  doubtful  whether  any  such 
narrow  doctrine  of  constitutional  construction  would  find  supporters  in 
this  country,  at  least  in  respect  to  the  power  of  the  Federal  Government 
to  acquire  territory  generally  for  the  United  States.  This  power,  as 
above  suggested,  is  derived  directly  from  the  nature  of  the  Union  and 
the  character  of  the  government  created  by  the  Constitution  itself. 

It  is  a  fact  already  established  and  accepted  that  the  United  States  is 
a  nation,  that  is  to  say,  that  the  people  of  the  United  States  in  their 
sovereign  capacity  as  a  people,  have  constituted  themselves  into  a  body 
politic  or  distinct  international  entity  with  a  legal  claim,  as  an  independ- 
ent state  m  the  family  of  nations,  to  possess,  and  possessing  full  power  to 
levy  war,  conclude  peace,  make  treaties  and  ''do  all  other  acts  and 
things  which  independent  states  may  of  right  do."  The  Federal  Gov- 
ernment is  in  this  respect,  the  exclusive  representative  and  embodiment 
M  Tucker  on  the  Constitution,  Vol.  I,  Sec.  106,  page  178. 
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of  the  entire  sovereignty  of  the  nation  in  its  united  character;  ^  and 
although  there  is  no  provi»on  of  the  Constitution  which  expressly 
confers  authority  upon  the  Federal  Government  to  enlarge  the  national 
territory  or  domain  of  the  United  States  either  by  purchase^  conquest  or 
treaty,  it  may  well  be  said,  that  as  an  incidental  power  the  constitutional 
power  of  the  Federal  Government  to  exercise  the  international  right  of 
the  United  States  to  acquire  territory  would  seem  so  naturally  to  flow 
from  the  sovereignty  confided  to  it,  as  not  to  admit  of  very  serious 
question.*^ 

It  would  be  difScult  to  conceive  why  the  exercise  of  this  common 
attribute  of  sovereignty  enjoyed  by  all  nations,  the  power  to  acquire 
territory,  should  be  denied  to  the  Federal  Government  without  an  ex- 
press prohibition  in  the  Constitution  itself.  But  if  this  power  does  not 
flow  from  the  general  sovereignty  deposited  in  the  Federal  Government 
as  the  sole  representative  of  the  nation,  it  must  be  derived  from  the 
treaty-making  power  and  the  power  to  declare  and  cany  on  war,  as  the 
incidents  of  these  powers  are  those  of  national  sovereignty  which  belong 
to  all  independent  governments,^  or  as  said  by  the  great  Chief  Justice: 

The  Constitution  confers  absolutely  on  the  government  of  the  Union 
the  powers  of  making  war,  and  of  making  treaties;  consequently,  that 
government  possesses  the  power  of  acquiring  territory,  either  by  con- 
quest or  by  treaty  .•• 

Pedro  CAPd-BoDRtauBz. 

^Inre  NeaifU,  135  U.  S.  84;  disBenting  opinion  of  Justice  Lamar. 

^  Stoiy  on  the  Constitution,  Vol.  II,  Sec.  1287,  page  175. 

^  Mormon  Church  case,  136  U.  S.  42. 

**  American  Insurance  Company,  etc.,  v.  Canter,  26  U.  S.  511.  See  upon  this  gen- 
eral subject  the  remarks  of  Mr.  Justice  Brown  in  delivering  the  opinion  of  the 
court  in  the  case  of  De  Lima  o.  Bidwell,  182  U.  S.  1,  at  pp.  194-106;  see  also  the 
concurring  opinion  of  Justices  White,  Shiras  and  McKenna  in  Downes  v.  Bidwell, 
182  U.  S.  244,  at  pp.  302-306. 


(To  be  conchided  in  the  next  number.) 
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SHOULD  THE  MONEOE  POLICY  BE  MODIFIED  OR  ABAN- 
DONED? 

I.   WHAT  IS  THE  MONBOB  POUCT? 

There  is  probably  no  principle  of  American  politics,  which  has  exer- 
cised a  more  powerful  influence  or  has  impressed  itself  more  forcibly 
upon  the  American  imagination  than  the  Monroe  PoUcy.  Throughout 
our  diplomatic  history  it  has  set  the  standard  by  which  our  whole  foreign 
policy  has  been  tested.  In  its  defense  we  have  risked  war  with  the  most 
powerful  of  European  nations.  It  has  come  to  be  regarded  with  a  sort 
of  religious  veneration,  and  in  the  popular  mind  it  ranks  in  importance 
with  the  Declaration  of  Independence. 

But  in  these  latter  days  irreverent  scoffers  have  endeavored  to  prove 
that  this  principle  that  we  have  worshipped  is  unsound.  There  has 
been  more  discussion  of  the  Monroe  Policy  in  the  last  two  years  than 
ever  before.  Is  the  Monroe  PoUcy  an  ''obsolete  shibboleth''  as  charged 
by  Professor  Bingham?  ^  Is  our  devotion  to  this  cardinal  principle  of 
American  diplomacy  "mere  slavery  to  rhetoric  and  sentiment"? '  Is 
this  lamp  which  has  guided  our  feet  for  almost  a  century  nothing  more 
than  a  will-of-the-wisp,  an  ''ignis  fatuus"?  '  It  is  high  time  that  we 
should  settle  this  question,  for  if  all  these  years  we  have  based  our  foreign 
policy  on  a  false  principle,  assuredly  the  day  is  at  hand  when  we  shall 
reap  the  results  of  our  errors. 

There  is  no  question  that  the  use  of  the  word  "doctrine''  to  represent 
what  is  essentially  a  matter  of  poUcy,  has  been  responsible  for  much 
confusion  of  thought.^  It  has  distracted  attention  from  the  real  issues, 
ws.,  whether  the  United  States  should  follow  the  policy  of  protecting 

1  BiDi^iaiD,  The  Monroe  Doctrine,  an  Obsolete  Shibboleth. 
'Sydney  Brooks,  Fortn.,  79:1021. 
*  Hendenon,  American  Diplomatic  Questions,  p.  448. 

«Henh^,  AmuJs,  /i:365;  Pollock,  cited  in  Harp.  W.,  4^:1978;  Mahan,  R.  of 
R'8.f7:345. 
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Latin  American  independence  from  Europe,  and  if  so,  what  measm^  it 
should  take  in  support  of  that  policy.  It  is  responsible  for  the  popular 
obsession  that  the  Monroe  ''Doctrine''  is  in  truth  international  law. 
It  has  lulled  the  American  people  into  a  false  sense  of  security.  They 
do  not  think  of  the  Monroe  "Doctrine''  as  a  policy  to  be  defended,  but 
as  a  principle,  to  which  all  nations  owe  allegiance,  and  which  will  enforce 
itself.  For  the  purposes  of  this  discussion,  therefore,  we  shall  drop  this 
troublesome  and  confusing  word,  and  speak  of  the  "Monroe  Policy." 

The  Monroe  Policy  receives  its  clearest  and  most  authoritative  exposi- 
tion in  the  words  of  President  Monroe  himself:  (1)  "♦  *  ♦  the 
American  continents  *  *  *  are  henceforth  not  to  be  considered  as 
subjects  for  future  colonization  by  any  Euroi)ean  Power;  (2)  *  *  * 
we  could  not  view  any  interposition  for  the  purpose  of  oppressing  them, 
or  controlling  in  any  other  manner  their  destiny,  by  any  European 
Power,  in  any  other  light  than  as  the  manifestation  of  an  unfriendly  dis- 
position toward  the  United  States."  *  In  other  words,  the  Monroe 
Policy  is  that  policy  by  which  the  United  States,  for  reasons  of  its  own, 
opposes  any  acts  that  might  be  interpreted  as  "oppressing"  or  "con- 
trolling the  destiny  of"  any  Latin  republic. 

In  pursuance  of  this  general  policy,  as  occasion  has  arisen,  we  have 
declared  certain  well-defined  classes  of  political  acts  to  be  within  the 
category  of  acts  that  we  regard  as  "oppressing"  or  "controlling  the 
destiny  of"  Latin  American  states.  The  Monroe  Policy  has  not  been 
"extended;"  it  has  not  changed.  It  is  the  same  policy,  no  more  and  no 
less,  but  the  "applications"  we  have  made  of  that  policy  have  changed 
somewhat.  For  example,  there  is  no  longer  a  Holy  Alliance,  breathing 
threats  agamst  the  Latin  states  in  the  name  of  the  divine  right  of  the 
Bourbon  Spanish  king;  that  particular  form  of  "oppression"  has  gone 
forever.  But  the  claims,  financial  and  otherwise,  of  European  Powers 
against  weaker  nations  of  this  hemisphere  present  a  problem  no  less 
pressing  and  no  less  dangerous.  On  the  objective  side,  the  Monroe 
Policy  has  undergone  a  complete  transformation.  On  the  subjective 
side,  it  is  the  same  policy,  maintained  for  the  same  reasons  and  based 
upon  the  same  rights,  now  as  in  1823.* 

B  Message  of  Dec.  2, 1823,  cited  in  Moore's  Digest,  sec.  936. 

« Root,  The  Real  Monroe  Doctrine,  Proc.  Am.  Soc.  Int.  Law,  1914,  p.  6. 
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According  to  Mr.  John  Basaett  Moore  the  category  of  acts  that  we 
now  r^ard  as  "oppressing"  or  "controllmg  the  destiny  of"  American 
republics  is  as  follows:  (1)  European  intervention  in  America  for  the 
purpose  or  with  the  effect  of  forcibly  changing  the  form  of  government 
or  controlling  the  free  will  of  the  people;  (2)  permanent  acquisition  of 
new  territory  or  dominion  in  America;  (3)  enlargement  of  present 
boundaries  of  European  colonies  in  America  or  transfer  of  these  colonies 
to  any  other  European  Power;  (4)  an  interoceanic  canal  in  Central 
America  under  European  control/ 

There  is  a  great  deal  of  loose  thinking  about  the  Monroe  Policy,  which 
usually  passes  unchallenged  and  which  it  is  necessary  to  avoid.  The 
Monroe  Policy  does  not  mean  that  the  South  American  continent  is 
in  any  way  subject  to  us  or  to  be  controlled  by  us.  Neither  does  it  mean 
that  European  governments  must  not  make  war  upon  any  American 
state,  nor  that  the  diplomatic  relations  between  European  and  American 
states  are  subject  to  our  supervision  and  control.  All  kinds  of  wild 
theories  about  Latin  America  invoke  the  sanction  of  the  Monroe  Policy. 
The  alleged  violation  of  the  neutrality  of  certain  South  American  re- 
publics during  the  present  war  has  resulted  in  formal  complaint  to  the 
United  States  in  the  name  of  the  Monroe  Policy.  It  cannot  be  over- 
emphasized that  the  Monroe  Policy  is  simply  the  policy  by  which  the 
United  States  opposes  any  acts  that  it  considers  as  ''oppressing"  or 
"controlling  the  destiny  of"  the  Latin  American  states,  and  that  any- 
thing else  should  not  be  allowed  to  masquerade  as  a  part  of  the  Monroe 
Policy.' 

In  asserting  the  Monroe  Policy,  the  United  States  has  acted  under  the 
right  of  self-protection,  a  right  which  b  legally  recognized  as  necessary 
to  sovereignty  itself .•  The  Hon.  Elihu  Root  said:  "The  doctrine  is  not 
international  law,  but  it  rests  upon  the  right  of  self-protection  and  that 
right  is  recc^nized  by  mtemational  law."  ^^  The  Hon.  John  W.  Foster 
said:  "It  may  be  said  that  the  principle  which  underlies  the  Monroe 
Doctrine — ^the  right  of  self-defense,  the  preservation  of  the  peace  and 

7  Moore's  Digest,  sec.  968. 

•See  John  W.  Foster  and  Leo  S.  Rowe,  Proc.  Am.  Soo.  Int.  Law,  1914,  pp.  119, 
€f  teq. 
*  Vattel,  Law  of  Nations,  Book  I,  sec.  Id,  p.  61. 
^  Proc.  Am.  Soc.  Int.  Law,  1914,  p.  16. 
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safety  of  the  nation — ^is  recognized  as  an  elementary  part  of  international 
law."  " 

The  question  of  legal  justification,  be  it  said,  arises  only  when  a 
specific  act  or  intervention  under  the  policy  is  performed  or  contem- 
plated. The  question  then  presents  itself,  Is  the  proposed  action  of  the 
European  government,  which  we  desire  to  prevent,  an  action  that  would 
be  dangerous  to  our  peace  and  safety?  If  this  question  is  answered  in  the 
aflSrmative,  the  right  of  self-protection  is  a  sufficient  l^al  justification 
for  an  intervention  to  prevent  the  occurrence  of  the  act. 

Dr.  Herbert  Eraus,  of  Leipsig,  distinguishes  between  immediate  and 
remote  danger  to  the  state,  and  argues  that  only  intervention  to  prevent 
an  immediate  danger  is  justified  by  the  right  of  self-preservation  or  self- 
protection.    He  says: 

Accordingly,  one  will  have  to  limit  the  application  of  the  interven- 
tions based  upon  the  right  of  self-protection  to  such  measures  and  only 
such,  as  seem  necessary  to  ward  off  a  present  danger  to  the  inviolable 
permanency  of  the  intervening  state.  ^^ 

Of  course,  the  distinction  is  one  that  in  practice  is  difficult  to  draw. 
Obviously  the  Monroe  Policy  is  of  no  value  to  the  United  States  did  it 
not  prevent  conditions  that  if  left  alone  would  be  a  ''present"  and 
"immediate"  danger  to  the  United  States.  The  distinction  is  a  whole- 
some one  in  that  it  emphasizes  the  narrow  and  well-defined  limits  of  the 
Monroe  Policy.  If  the  Monroe  Policy  is  defined  as  the  policy  which 
under  certain  circumstances  prevents  conditions  that  would  be  a  present 
and  immediate  danger  to  the  United  States,  the  right  of  self-protection, 
even  under  the  restricted  definition  of  Dr.  Kraus,  is  sufficient  legal 
justification  for  any  intervention  under  that  policy. 

"  Century  of  American  Diplomacy,  p.  477. 

^'  Monroedoktrin,  p.  373:  "Nach  alledem  wird  den  Kreis  der  mit  dem  'Selbeiar- 
haltungprecht'  bu  b^^rOndenden  Interventionen  auf  alle  solche  Massnahmen  und 
nur  solche  bu  beziehen  haben,  die  zur  Abwehr  einer  gegenwfirtigen  Gefahr  fOr  deo 
unverletBten  Bestand  des  intervenierenden  Staates  notwendig  erscheinen/' 

C/.  Greasy,  p.  291:  ''Clearly  the  danger  in  order  to  amount  to  a  justification  for  a 
war  of  intervention  must  be  a  danger  which  directly  affects  the  vital  and  substantial 
interests  of  the  foreign  state." 

CJ.  Hershey,  p.  160:  "To  justify  intervention  on  this  ground,  the  danger  must  be, 
of  course,  direct  and  immediate  and  not  merely  contingent  and  remote." 


Digitized  by 


Google 


BHOITU)  THE  MONBOE  POLICY  BE  MODIFIED  OB  ABANDONED?       81 

In  a  certain  sense  the  Monroe  Policy  is  the  assertion  of  the  legal 
equality  of  the  Latin  republics  with  all  other  nations,  however  powerful, 
and  to  that  extent  it  guarantees  to  them  a  right  which  is  unquestionably 
theirs  in  international  law.  Vattel  said:  "A  small  republic  is  no  less  a 
sovereign  state  than  the  most  powerful  republic."  ^  Chief  Justice 
Marshall  said: '' Russia  and  Geneva  have  equal  rights.  It  results  from 
this  equality  that'  no  one  can  rightfully  impose  a  rule  on  another."  ^^ 
The  Hon.  Elihu  Root  said  recently:  ''The  fundamental  principle  of 
international  law  is  the  principle  of  independent  sovereignty.  *  *  * 
The  Monroe  Doctrine    *    *    ♦    asserts  the  right."  ^* 

But  let  us  not  be  deceived.  Although  the  right  of  l^al  equality  is  a 
part  of  international  law,  in  practice  it  is  limited  by  the  rights  of  other 
sovereign  states.  ^^  Violation  of  international  obligations  may  forfeit 
the  right  to  freedom  from  foreign  interference.^^  In  the  last  resort  a 
nation  pays  the  penalty  for  wrongdoing  by  giving  up  its  territory.  But 
the  Monroe  Policy  asserts  that  the  territory  of  any  Latin  republic  must 
never  be  relinquished  to  a  European  Power,  for  in  that  case  the  ''des- 
tiny" of  that  republic  would  be  "controlled"  by  that  Power. 

It  is  conceivable  that  as  a  result  of  wrongdoing  by  an  American  re- 
public, a  European  Power  might  be  acting  entirely  within  its  legal 
rights  in  assuming  a  superior  political  relation  to  an  American  republic. 
The  policy  of  denying  to  the  whole  world  the  right  of  "controlling  the 
destiny"  of  any  Latin  republic  under  any  circumstances  may  con- 
ceivably be  in  direct  conflict  with  legal  rights  possessed  by  other  Powers. 
The  Monroe  Policy,  while  based  upon  legal  rights,  will  not  in  all  cases 
square  with  international  law  unless  we  take  upon  ourselves  the  respon- 
sibility of  seeing  that  no  American  republic  performs  an  act  that  would 
justify  the  injured  Power  in  taking  territory.** 

"  Law  of  NatioDS,  Prelimiiiariee,  sec.  18,  p.  52. 

>«  In  the  case  of  the  ArUdope,  cited  10  Wheaton,  66,  122. 

^*  Ptoc.  Am.  Soc.  Int.  Law,  1914,  p.  13. 

»  Of,  Root,  Proc.  Am.  Soc.  Int.  Law,  1914,  p.  17. 

^  Roosevelt,  Message  of  1904: ''  It  is  a  mere  truism  to  say  that  any  nation,  whether 
in  America  or  elsewhere,  which  desires  to  maintain  its  freedom,  its  independence, 
must  ultimately  realize  that  the  right  of  such  independence  cannot  be  separated 
from  the  responsibility  of  making  good  use  of  it.''    Moore's  Digest,  sec.  968. 

"  Prof.  Paul  S.  Reinsch,  now  Minister  to  China,  said:  ''Such  a  State  answers  in  the 
hst  resort  by  its  territorial  sovereignty,  which  in  the  case  of  Latin  America  is  de- 
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These  circumstances  make  necessary  another  policy,  a  policy  of 
'/enforcement/'  which  may  be  defined  as  the  policy  which  aims  to  pre- 
vent conditions  in  an  American  state  that  would  justify  foreign  control. 
This  may  be  done  in  several  ways, — ^by  protest,  by  diplomatic  pressure, 
by  the  use  of  good  offices,  and,  in  extreme  cases,  by  armed  intervention. 
In  so  doing  we  are  acting  under  a  variety  of  legal  rights.  The  right  of 
self-protection,  which  is  the  basic  warrant  for  the  Monroe  Policy  itself, 
may  be  invoked  in  certain  cases  of  enforcement,  although  obviously  the 
danger  to  be  guarded  against  by  the  enforcement  policy  is  more  ''re- 
mote "  than  the  danger  guarded  against  by  the  Monroe  Policy.  In  cases 
where  our  own  citizens,  as  well  as  those  of  other  Powers,  have  been  mis- 
treated, our  intervention  could  be  based  upon  the  fundamental  right  of 
protecting  our  own  citizens  abroad.^^  Much  good  can  be  done  by  the 
use  of  our  good  offices,  and  our  right  to  do  this  under  any  circmnstances 
is  unquestioned.^  If  treaties  have  been  violated,  we  have  the  right  to 
intervene  to  compel  the  observance  of  good  faith.^^  Besides  rights  al- 
ready in  esdstence,  we  can  acquire  new  rights  by  treaty,  rights  to  inter- 
vene under  certain  circumstances,  as  in  Cuba,  or  to  supervise  finances, 
as  in  San  Domingo.  These  rights,  when  obtained  by  treaty  have  all  the 
force  of  international  law. 

There  are  two  policies,  therefore,  the  Monroe  Policy  and  the  "en- 
forcement" policy,  and  there  are  two  issues  that  must  be  squarely  faced: 

(1)  Should  we  abandon  the  Monroe  Policy,  by  which  the  United 
States  declares  that  any  foreign  control  over  the  territory  of  any  Ameri- 
can republic  would  be  regarded  as  an  unfriendly  act? 

(2)  Should  we  abandon  the  "enforcement"  policy,  viz.,  the  acts  of 
protest,  good  offices  and  intervention,  designed  to  prevent  any  American 
republic  from  committing  such  acts  as  might  make  it  liable  to  seizure  of 
territory  or  loss  of  sovereignty?  ^ 

dared  inviolable.  The  United  States,  by  shielding  the  southern  republics  in  this 
manner,  is  itself  assuming  a  certain  responsibility  for  them.''    Independent  5S:10. 

^'  Hershey,  Essentials,  p.  150. 

"  Conventions  of  the  Hague  Conferences  of  1809  and  1907,  Art.  3:  "The  exercise 
of  this  right  can  never  be  regarded  by  either  of  the  parties  at  variance  as  an  un- 
friendly act." 

"  Hershey,  Essentials,  p.  150. 

'*  Prof.  Leo  S.  Rowe  said:  "*  *  *  it  is  a  matter  of  vital  importance  to  our 
position  among  the  nations  that  new  principles  of  our  foreign  policy  should  not 
masquerade  as  integral  parts  of  the  doctrine,  but  should  be  formulated  as  positive 
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II.  SHOULD  THE  MONROE  POUCT  BE  ABANDONED? 

The  United  States  maintams  the  Monroe  Policy  for  the  same  reasons 
that  European  Powers  maintain  the  balance  of  power,  offensive  and 
defensive  alliances,  and  until  lately  the  Concert  of  the  Powers.^'  While 
on  the  objective  side,  these  policies  bear  no  resemblance  to  each  other, 
the  underlying  purpose  is  the  same,  namely,  to  protect  various  nations 
from  conditions  which  they  regard  as  dangerous  to  their  peace  and 
safety.  The  question  which  must  be  answered  in  discussing  the  Monroe 
Policy  is  this,  Does  the  Monroe  Policy  prevent  conditions  that  would 
be  dangerous  to  us,  in  other  words,  is  the  maintenance  of  the  Monroe 
Policy  necessary  to  our  peace  and  safety? 

Let  us  first  raise  the  question  whether  any  European  nation  or  nations 
have  ambitions  in  South  and  Central  America  that  contemplate  the 
overthrow  of  the  existing  governments  or  the  seizure  of  their  territory. 
Are  we  conjuring  up  terrors  that  do  not  exist?  Are  we,  like  Don  Quixote, 
employing  our  chivalry  for  the  purpose  of  fighting  windmills? 

In  the  past  it  has  been  the  Monroe  Policy  which  has  prevented  ''inter- 
position for  the  purpose  of  controlling  the  destiny''  of  the  Latin  states. 
It  was  the  firm  attitude  of  the  United  States  in  1823,  with  the  support 
of  Great  Britain,  that  prevented  the  subjugation  of  the  former  Spanish 
colonies.  It  was  the  protest  of  Secretary  Seward,  backed  by  the  forces 
of  the  Union  Army,  that  caused  the  withdrawal  of  the  French  troops 
from  Mexico  in  1865  and  prevented  the  establishment  of  a  Mexican 
empire  under  European  control.  It  was  the  determination  of  the  United 
States  to  allow  no  European  Power  to  acquire  territory  in  the  Isthmus 
that  prevented  the  building  of  an  Isthmian  Canal  under  British  control. 
It  was  the  Monroe  Policy  that  caused  England  to  submit  the  boundary 
dispute  of  1895  with  Venezuela  to  arbitration,  and  that  caused  the  joint 
intervention  of  1902  for  the  collection  of  claims  to  stop  short  of  the 
permanent  occupation  of  Venezuelan  territory.^^  How  many  ambitious 
projects  for  European  expansion  in  South  and  Central  America  have 

principles  sapplementing  its  negative  prohibitions."  Proc.  Am.  Soc.  Int.  Law,  1914^ 
p.  131. 

»  See  Hershey,  Annals  (1896),  //  :362. 

*^  Refer  to  citations  of  diplomatic  correspondence  on  these  cases  in  Moore's 
Digest. 
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never  been  formulated  because  of  the  opposition  of  the  United  States 
we  shall  never  know. 

The  spirit  of  colonial  expansion  still  exists.^®  The  rich,  almost  un- 
tapped resources  of  South  America  and  the  tremendous  naval  importance 
of  territory  in  Central  America  and  the  West  Indies  still  tempt  the 
ambitions  of  European  military  and  colonizing  Powers.  According  to 
Mr.  Hamilton  Holt:  "Nothing  but  the  attitude  of  the  United  States, 
standing  firmly  upon  the  Monroe  Doctrine,  has,  in  our  judgment,  pre- 
vented the  acquisition  of  territory  in  South  America  and  in  the  neigh- 
borhood of  the  Panama  Canal  in  recent  years  by  certain  nations  of 
Europe."  ^  Even  Professor  Snow  said  in  guarded  language:  "It  is  by 
no  means  improbable  that  did  a  favorable  opportunity  offer  itself,  they 
would  attempt  to  gain  vantage  ground  on  the  continents  or  islands  of 
this  hemisphere."  ^ 

Since  1895,  England,  it  is  true,  has  practically  ceased  to  oppose  the 
Monroe  Policy.  Sir  Frederick  Pollock®  aild  Admiral  Lord  Charles 
Beresford,^  representing  the  most  intelligent  statesmanship  of  Great 
Britain,  go  so  f&r  as  to  advocate  an  explicit  avowal  of  the  Monroe  Policy 
by  Great  Britain.  From  Austria  and  Russia,  once  the  leading  Powers 
of  the  Holy  Alliance,  there  is  no  longer  any  danger.  The  interests  of 
Russia  are  focused  elsewhere,  and  Austria  is  obviously  not  inclined  to 
undertake  aggression  in  South  America  on  her  own  account.  The  Ger- 
man Elmpire,  however,  is  a  young  and  ambitious  power,  filled  with  the 
military  spirit,  possessed  of  the  most  perfect  military  machine  and  the 
greatest  power  of  organization  in  the  world,  and  greatly  desirous  of 
colonial  empire.  South  and  Central  America  would  offer  a  fertile  field 
for  her  ambitions.  Bismarck  himself  regarded  the  Monroe  Policy  as  a 
"dog  in  the  manger"  policy,  as  a  "piece  of  international  impertinence."*® 

*•  Harper's  Weekly,  editorial,  ^7:139:  "In  the  20th  Century  we  have  as  much 
cause  to  fear  a  league  for  territorial  aggression  and  for  spheres  of  influence  as  in  the 
19th  Century  there  was  reason  to  fear  the  Holy  Alliance/' 

» Independent,  ^/:1119. 

^  Treaties  and  Topics,  p.  423. 

*  19th  Century,  5j9:553.    See  also  his  book,  The  Monroe  Doctrine. 

»  Harp.  W.,  47:139.  See  also  Edgington,  p.  286.  The  Duke  of  Devonshiiv  said 
in  1903:  "Great  Britain  accepts  the  Monroe  Doctrine  unreservedly."  Pk!oc.  Am. 
Soc.  Int.  Law,  1914,  p.  9. 

^  The  best  discussion  of  this  subject  is  in  Edgington,  Ch.  17  and  18. 
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Several  of  the  southern  states  of  Brazil  and  the  northern  states  of 
Argentina  have  been  peopled  by  German  immigrants.  These  Germans 
have  not  become  Argentinian  or  Brazilian  in  their  traditions  or  language. 
They  cling  to  the  German  customs,  German  language  and  German 
political  ideals.  They  are  absorbing  the  native  population,  rather  than 
assimilating  with  it.  At  some  future  time  it  is  not  unlikely  that  par- 
ticularism may  triumph  over  national  unity  in  these  republics,  and  that 
these  Germans,  alien  in  language,  ideab  and  traditions,  may  secede  and 
demand  the  protection  of  the  German  Empire.^^ 

The  Germans  at  home  would  probably  accept  with  enthusiasm  the 
opportunity  to  claim  these  millions  of  Germans  and  the  fertile  lands 
they  have  occupied.    The  Deutsche  Post  said  in  1905: 

We  observe  that  a  love  for  individual  states  is  growing  at  the  expense 
of  Brazil's  unity.  We  should  not  wonder  *  *  *  if  the  states  of 
Parana,  Santa  Catharina  and  Rio  Grande  do  Sul,  should  some  day  de- 
clare for  secession  and  independence.  Then  a  new  otUlook  would  be 
opened  to  Germany,*^ 

Dr.  Leyser,  a  German  traveller  and  publicist,  in  his  book  on  Santa 
Catharina  says:  '' Nowhere  are  our  colonies  (sic)  those  loyal  offshoots 
from  the  mother-root,  so  promising  as  here  *  *  *  Surely  to  us  be- 
longs tkis  part  of  the  worUJ^  ^  Dr.  Herman  Meyer  says  in  the  Kolonial 
Zeitscbrift:  ''The  German  spirit  is  ineradicably  grounded  in  the  hearts 
of  these  colonists,  and  it  will  undoubtedly  bear  fruit,  perhaps  a  rich  har- 
vest,  which  will  not  only  prove  a  blessing  to  the  colonies,  but  to  the 
faiherland."  ^ 

One  of  the  ambitions  of  the  Pan-Germanist  party  in  the  German 
Empire  is  the  annexation  of  Denmark  and  Holland.  The  Danes  and 
the  Dutch,  say  the  Pan-Germanists,  are  Germans  in  race  and  speech, 
and  belong  within  the  great  German  imperial  plan.  The  geographical 
atuation  of  Denmark  and  Holland  would  make  them  very  profitable 
acquisitions  from  a  military  and  naval  point  of  view.  They  have  splen- 
did harbors  and  commerce  that  would  be  extremely  useful  for  purposes 

*i  Edgiiigton,  p.  136. 

**  Cited  in  the  Outlook,  7P:d66.    The  UaKes  are  mine. 

*•  Cited  in  Edgington,  p.  137. 

•«  Cited  in  Edgington,  p.  137. 
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of  German  trade.'^  Such  acqubition  in  Europe  would  not  be  par- 
ticularly objectionable  to  the  United  States,  but  Holland  still  holds 
Dutch  Guiana  and  the  Island  of  Curacoa,  and  Denmark  the  archipelago 
of  the  Danish  West  Indies.  In  the  hands  of  small  nations,  without 
serious  military  and  naval  ambitions,  these  islands  are  not  dangerous 
to  us.  But  we  could  not  view  with  equanimity  the  transfer  of  these 
colonies  to  a  Power  so  aggressive  and  militaristic  in  its  aims  as  the 
German  Empire. 

The  German  press  is  violent  in  its  criticism  of  the  Monroe  Policy. 
A  fair  sample  of  German  editorial  opinion  comes  from  the  pen  of  Herr 
von  Dirksen-Bonn,  the  Berlin  editor,  in  the  Grenzboten  of  April  10, 1912: 
''It  must  be  recognized  that  a  firm  and  self-possessed  policy  must  be 
adopted  toward  the  United  States  on  account  of  its  Monroe  Doctrine. 
It  should  be  carried  out  even  if  the  Americans  did  not  shrink  from 
war." 

Mr.  Edgington  gives  the  results  of  a  set  of  interviews  on  the  Monroe 
Policy  with  representative  Germans.  While  he  found  the  merchants  and 
bankers  not  inclined  to  oppose  it,  he  found  that  the  professors,  poli- 
ticians and  statesmen  were  almost  unanimously  opposed.^  If  Germany 
should  succeed  in  an  attempt  to  force  the  United  States  to  abandon  the 
Monroe  Policy,*^  rival  Powers  would  not  neglect  the  opportunity  to  reap 
part  of  the  harvest.  Although  probably  not  inclined  to  undertake  to 
overthrow  the  Monroe  Policy  themselves,  they  would  not  permit  Ger- 
many to  claim  the  South  American  continent.  Every  world  Power 
would  be  forced  into  competition  for  territory  in  America,  to  avoid 
being  hopelessly  left  behind  in  world  politics. 

The  United  States  would  be  helpless.  If  the  Monroe  Policy  were 
beaten  down  by  one  nation,  we  could  not  enforce  it  against  another. 
The  forces  of  European  aggression  in  South  America  once  loosed,  it 
would  be  beyond  our  power  to  check  them  or  to  confine  them  within 

»  Harp.  W.  ^7:140.    C/.  Edgington,  p.  141. 

~  P.  277. 

"  Senator  Lodge  in  aspeech  in  the  Senate  in  May,  1900:  "I  am  by  no  means  certain 
that  some  European  nation,  perhaps  one  whose  navy  is  now  receiving  rapid  increase, 
may  not  test  the  Monroe  Doctrine,  and  we  may  be  called  upOn  to  protect  the  doc- 
trine in  Brasil  or  in  some  other  South  American  country.  I  am  not  conjuring  up 
fancies."    Cf.  Edgington,  p.  285. 


Digitized  by 


Google 


SHOULD  THE  MONROE  POUCT  BE  MODIFIED  OR  ABANDONED?       87 

arbitrary  limits.  We  would  witness  a  struggle  for  possession  of  these 
territories  such  as  characterized  the  partition  of  Africa.  If  we  should 
abandon  the  Monroe  Policy  in  the  slightest  degree,  the  opening  thus 
made  would  be  widened  and  deepened  by  the  resistless  force  of  a  flood 
which  would  inundate  all  Latin  America.^  Prof.  Paul  S.  Beinsch,  now 
Minister  to  China,  speaks  very  plainly  on  this  point.    He  says: 

Should  we  allow  questions  of  territorial  sovereignty  to  be  settled  in 
South  America  in  the  ordinary  manner,  should  we  leave  South  American 
States  to  their  own  devices,  the  scramble  for  South  America  would  begin 
overnight.** 

The  question  that  we  must  answer  is  this:  Would  South  America, 
colonized  extensively  by  European  Powers,  be  a  danger  to  our  peace  and 
safety?  Again  we  are  forced  to  answer  in  the  affirmative.  The  neighbor- 
hood of  colonial  possessions  of  rival  military  Powers  would  be  dangerous 
to  us  in  two  ways:  (1)  the  increased  difficulty  in  maintaining  our  neu- 
trality and  our  traditional  policy  of  aloofness  from  the  quarrels  of 
European  Powers;  (2)  the  advantage  that  foreign  Powers  would  have 
in  any  war  with  us  that  might  arise,  on  account  of  the  possession  by 
them  of  territory  that  could  be  used  as  naval  and  military  bases  of 
attack. 

Since  the  days  of  Washington's  Farewell  Address,  we  have  maintained 
as  the  very  essence  of  our  foreign  policy  our  neutrality  in  European 
struggles.  Under  this  wise  precept,  the  United  States  has  remained  a 
non-military  Power,  with  no  entangling  alliances,  and  taking  no  part 
in  the  politics  of  the  European  continent.  Under  this  wise  policy,  we 
have  built  up  our  commerce  and  industry,  and  developed  our  internal 
resources.  It  is  responsible  for  the  distinctive  non-military  character  of 
our  civilization. 

We  have  had  some  experience  during  the  present  war  of  the  difficulty 
of  pursuing  a  neutral  policy,  even  when  the  territories  of  the  belligerents 
are  3,000  miles  across  the  Atlantic.    The  question  of  our  rights  and 

**  C/.  Secretary  01ne3p8  note  to  the  American  Ambassador  at  London,  July  20, 
1895:  "What  one  Power  was  permitted  to  do  could  not  be  denied  to  another,  and  it  is 
not  inconceivable  that  the  struggle  now  going  on  for  the  acquisition  of  Africa  might  be 
transferred  to  South  America."    Cited  in  Moore's  Digest,  sec.  966. 

**  Independent,  56:9. 
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duties  as  a  neutral  has  been  perplexing.  The  proper  methods  of  search, 
the  definition  of  contraband,  the  use  of  neutral  flags  and  other  questions 
have  provoked  an  animated  controversy  with  England.  The  German 
use  of  submarines  to  destroy  British  commerce,  with  its  accompanying 
difficulties  according  to  present  standards  of  international  law,  and  the 
sinking  of  American  ships  in  the  "war  zone,"  have  created  conditions 
that  may  easily  lead  to  the  abandonment  of  our  neutral  position.  All 
of  these  matters  are  extremely  difficult  of  adjustment;  a  single  false  step 
may  force  us  into  war.  Time  will  develop  other  occasions  for  con- 
troversy with  belligerents  over  our  rights  as  neutrals. 

These  difficulties  would  be  increased  manyfold  by  the  abandonment 
of  the  Monroe  Policy.  If  confficting  ambitions  are  even  now  strong 
enough  to  plunge  the  military  Powers  of  Europe  into  the  greatest  war  of 
history,  the  rivalry  of  these  same  nations  for  possession  of  the  imperial 
domains  of  South  and  Central  America  would  produce  new  grounds  of 
conffict.  If  the  lions  of  Europe  and  the  lambs  of  Latin  America  could 
not  lie  down  together  in  peace,  it  is  not  likely  that  rival  lions  could 
attack  a  flock  of  lambs  without  quarreling  over  the  plunder.  The  parti- 
tion of  South  America  would  introduce  an  era  of  conflict  unparalleled  in 
history. 

Not  only  would  there  be  increased  grounds  of  conflict,  but  the  difficul- 
ties of  our  neutrality  would  be  increased  by  proximity.  When  France 
possessed  Canada  and  England  the  thirteen  colonies,  the  frequent  wars 
between  the  rival  nations  raged  as  fiercely  in  America  as  in  Europe. 
Such  would  be  the  case  with  European  colonies  in  South  and  Central 
America  were  the  mother  countries  to  become  embroiled.  The  con- 
flagration would  extend  into  our  front  dooryard.  Our  vital  interests 
would  become  involved  in  every  war  of  world  importance,  and  alliances 
and  counter-alliances,  with  all  their  accompanying  burdens  of  militarism 
and  crushing  taxation,  would  become  the  order  of  the  day.^ 

^  Admiral  Mahan:  "Such  a  condition  if  realized  brings  every  European  contest 
to  this  side  of  the  Atlantic  and  the  neighborhood  of  disputes  as  of  fire  is  dangerous." 
R.  of  R's,  B7'M5, 

Prof.  Reinsch:  "Our  peace  is  certainly  dependent  upon  maintaining  the  ter- 
ritorial integrity  of  the  South  American  states  as  against  Europe."  Independent, 
55:9, 

Cf.  Kraus  in  Annals,  5^:107,  also  Harp.  W.  ^7:772. 
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Theodore  Roosevelt,  with  his  usual  clear  insight  and  power  of  trench- 
ant expression,  said  in  his  Hartford  speech: 

If  the  Monroe  Doctrine  had  not  been  steadfastly  maintained,  the 
United  States,  in  all  probability,  would  have  been  drawn  into  the  present 
European  war  *  ♦  ♦  although  without  any  interest  in  it  *  *  * 
The  peace  of  the  western  hemisphere  largely  depends  upon  the  preserva- 
tion of  this  doctrine.  ^1 

Critics  of  the  Monroe  Policy  frequently  assert  that  the  fact  that 
Canada  and  the  United  States  have  taken  no  military  precautions 
against  each  other  is  proof  that  the  neighborhood  of  European  colonies 
would  not  be  dangerous  to  us.^^  Such  critics  fail  to  consider  that  the 
foreign  policy  of  England  does  not  conflict  with  that  of  the  United  States 
at  any  important  point,  and  consequently  the  possibility  of  war  between 
the  two  nations  is  extremely  remote.  Moreover,  Canada  could  not  be 
forced  into  war  with  the  United  States  by  Elngland,  even  were  the  two 
nations  to  become  embroiled.  The  political  arrangement  between 
Canada  and  the  British  Elmpire  would  not  continue  one  moment  longer 
than  the  interests  of  Canada  were  served  by  it.  The  interests  of  Canada 
alone  can  never  demand  a  war  with  this  nation.  It  is  not  surprising, 
then,  that  the  Canadian  border  b  not  fortified,  and  that  fact  bears  no 
relation  to  the  general  problem. 

We  are  accustomed  in  bursts  of  Fourth-of-July  eloquence  to  declare 
that  the  United  States  is  m  danger  of  war  with  no  nation.  Being  con- 
sciously a  i)eaceable  people,  desiring  only  to  be  let  alone,  we  assume  that 
all  other  nations  will  respect  our  attitude  and  treat  us  accordingly.  We 
neglect  the  simplest  and  most  obvious  military  and  naval  precautions 
because  of  a  more  or  less  nebulous  faith  that  the  age  of  peace  and  dis- 
armament is  at  hand,  and  that  a  war  in  which  we  may  have  to  defend 
our  national  safety  is  impossible.  With  all  due  respect  for  those  idealists 
who  with  their  eyes  in  the  clouds  neglect  the  pitfalb  at  their  feet,  and 
imbued  as  firmly  as  they  with  the  hope  that  the  day  of  universal  peace 
may  come,  we  should  contradict  the  most  obvious  lessons  of  history 
were  we  to  leave  out  of  account  the  possibility  of  a  war  in  case  some 

*^  Speech  at  State  convention  of  the  Ptogressive  Party,  Hartford,  Gonn.,  August  15, 
1914. 
^Sydney  Brooks,  Fortn.,  79:1021. 


Digitized  by 


Google 


90  THE  AMERICAN  JOURNAL   OF  INTERNATIONAL   LAW 

ambitious  military  Power  should  attack  us.  We  may  safely  lay  down 
the  principle  that  so  long  as  Erupp  continues  to  manufacture  42  centi- 
metre guns,  and  DuPont  continues  to  produce  powder,  these  munitions 
will  be  used  for  the  purpose  for  which  they  were  made,  and  that  until 
the  world  supply  of  plough  shares  is  glutted  by  the  transmutation  of 
swords  and  sabres,  we  must  not  neglect  the  precautions  of  safety  in  time 
of  war  that  common  sense  would  direct  and  naval  strategy  demand. 

We  cannot  afford,  therefore,  to  discontinue  a  policy  that  prevents 
European  Powers  from  acquiring  naval  bases  near  our  coasts  and  har- 
bors. We  must  not  put  into  the  hands  of  possible  enemies  powerful 
weapons  to  use  against  us.  We  have  made  the  Monroe  Policy  all  the 
more  necessary  because  of  the  construction  of  the  Panama  Canal,  the 
neutrality  of  which  we  are  compelled  to  enforce.  It  would  be  the  height 
of  folly  for  the  United  States  to  allow  ambitious  naval  Powers  to  acquire 
territory  that  could  be  used  as  a  basis  of  operations  against  the  Canal 
itself,  or  against  our  own  coasts  and  harbors.  The  day  has  not  yet 
arrived  when  we  can  safely  neglect  these  obvious  naval  precautions.^' 

We  cannot  escape  the  conclusion,  therefore,  that  the  United  States 
would  put  itself  in  great  and  needless  danger  were  it  to  abandon  the 
Monroe  Policy  and  permit  European  nations  to  pursue  colonial  policies 
in  South  and  Central  America.  For  our  own  protection  in  time  of  war 
and  to  preserve  our  character  as  a  neutral  nation,  it  is  necessary  that 
the  western  hemisphere  should  continue  to  be  occupied  by  self-governing 
states,  in  whose  quarrels  we  should  not  be  likely  to  be  embroiled,  and 
where,  if  our  interests  compelled  us  to  interfere,  we  could  do  so  with 
authority.    Dr.  Amos  S.  Hershey  said: 

As  long  as  the  leading  states  of  Europe  continue  their  present  policy 
of  aggression  and  colonization  *  *  *  the  United  Stat^,  for  the  sake 
of  her  own  interests  as  well  as  for  those  of  her  weaker  sister  republics, 
must  remain  the  principal  bulwark  against  such  spirit  of  aggression  and 
policy  of  colonization.** 

Aside  from  considerations  of  our  peace  and  safety,  there  are  some 
critics  of  the  Monroe  Policy  who  assert  that  by  prohibiting  Europ)ean 

^  See  the  Outlook,  7^:366.  See  also  Keasbey,  The  Nicaragua  Canal  and  the 
Monroe  Doctrine. 

«4  Annals,  ll:dG2,  See  also  W.  H.  Taft,  Independent,  7^:530,  and  F.  Garcia 
Calderon,  Atlantic,  //5:301. 
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domination  in  South  and  Central  America,  we  are  impeding  the  progress 
of  civilization.  Were  these  countries  to  be  colonized  and  governed  by 
nations  of  superior  power  and  ''superior"  civilization,  say  these  critics, 
South  and  Central  America  would  be  better  governed,  industrial  and 
commercial  progress  would  be  accelerated,  and  civilization  generally  im- 
proved.^ Stripped  of  its  gloss  of  "civilization"  and  the  thin  veneer  of 
altruism,  the  argument  is  reduced  to  the  contention  that  a  strong  Power 
by  virtue  of  its  strength,  has  the  right  to  subjugate  and  control  weaker 
Powers,  acting  as  the  judge  of  its  own  warrant  in  so  doing.  It  is  only 
the  strong  Power,  superior  or  inferior  in  civilization  as  the  case  may  be, 
that  could  force  its  particular  brand  of  civilization  upon  other  states. 
We  have  no  warrant  for  believing  that  a  Power  which  would  be  strong 
enough  to  subjugate  a  South  American  state  would  necessarily  bring  in 
its  train  a  superior  type  of  civilization.  War  as  a  civilizing  medium, 
moreover,  usually  tears  down  more  than  it  builds  up. 

Let  us  not  be  deceived  by  the  assumption  that  the  strong  is  neces- 
sarily the  righteous.  Let  civilization  pursue  its  stately  course  unimpeded 
by  clanking  sabres.  The  governments  of  South  and  Central  America 
have  the  right  to  develop  their  own  distinctive  civilization.^  If  their 
military  power  were  great,  we  should  hear  no  talk  of  conquering  them 
for  the  purpose  of  forcing  a  "superior"  civilization  upon  them.  Their 
non-military  character  does  not  make  their  right  to  independence  and 
freedom  any  the  less  valid. 

The  progress  which  the  republics  of  the  south  have  made  during  the 
last  century  has  been  made  under  the  protecting  wing  of  the  United 
States.  It  has  developed  under  the  tacit  assumption  that  continued 
protection  was  to  be  relied  upon.  These  republics  have  a  certain  "  vested 
right,"  as  it  were,  to  our  continued  protection  until  they  are  strong 
enough  to  fight  their  own  battles.  We  should  be  shirking  a  plain  duty 
were  we  now  to  abandon  them  at  this  stage  of  their  development.  So 
long  as  aggressive  military  Powers  await  only  the  opportunity  to  crush 
out  the  budding  national  civilizations  of  the  south,  we  must  continue  to 

«  See  Walter  Welknan,  No.  Am.  R.,  175:838,  and  Sydney  Brooks,  Fortn.,  76:102. 

^Roosevelt,  Message  of  1901:  "The  peoples  of  the  Americas  can  prosper  best  if 
left  to  work  out  their  own  salvation  in  their  own  way."  Cited  in  Moore's  Digest, 
sec.  594.    See  also  the  Outlook,  74:372,  and  Harp.  W.,  47:771. 
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defend  them,  not  only  for  the  sake  of  our  own  peace  and  safety,  but  in 
the  performance  of  a  sacred  international  obligation/^ 

This  is  the  traditional  policy  of  the  United  States.  Being  traditional, 
in  these  times  of  rapid  change  it  is  suspected  of  being  out  of  date,  simply 
because  it  was  articulated  in  a  bygone  age.  The  Monroe  Policy  is  not 
out  of  date,  however,  because  the  considerations  that  have  made  it 
necessary  in  the  past,  while  appearing  to-day  in  somewhat  different 
form,  are  no  less  pressing  than  in  1823.  So  long  as  these  conditions 
continue  to  exist,  the  United  States  can  never  abandon  the  policy  that 
the  Latin  American  republics  must  be  independent  of  European  pohtical 
control.  To  the  superficial  glance  this  may  appear  a  war  policy,  but  in 
reality  it  is  a  peace  policy.  If  we  must  fight  in  its  defense,  it  wUl  be  to 
prevent  greater  and  more  destructive  wars.  If  attempts  are  made  to 
violate  the  Monroe  Policy,  we  must  bend  all  our  national  energies  to 
defeat  them,  content  that  in  so  doing  we  shall  best  serve  the  true  interests 
of  ourselves,  of  Latin  America  and  of  the  world. 

lU.  SHOULD  THE  ENFORCEBIENT  OF  THE  MONROE  POLICY  BE  ABANDONED? 

We  have  seen  that  the  United  States  must  continue  to  maintain  the 
Monroe  Policy,  and  to  refuse  to  permit  the  slightest  act  that  would  lead 
to  any  violation  of  that  policy  by  non-American  nations.  We  shall 
now  discuss  the  relations  between  the  United  States  and  the  western 
republics,  that  are  necessary  in  order  that  the  policy  should  be  a  logical 
and  consistent  one.  We  must  so  act  that  the  policy  we  pursue  will  be  in 
accord  with  international  law  and  uitemational  public  morality.  If, 
under  any  circumstances,  European  aggression  would  be  justified  as 
a  means  of  enforcing  international  rights  or  generally  accepted  rules 
of  international  morality,  we  must  adopt  a  policy  that  will  prevent,  as 
far  as  possible,  those  circumstances  from  arising.^ 

There  are  three  issues  upon  which  European  intervention  in  America 

«  See  the  Outlook,  7S'S7l,  79:367  and  79:711. 

«  Cleveland,  Message  to  Congress  of  Dec.  17,  1895:  "•  *  ♦  when  the  United 
States  is  a  suitor  before  the  high  tribunal  that  administers  international  law,  the 
question  to  be  determined  is  whether  or  not  we  present  claims  which  the  justice  of 
that  code  of  law  can  find  to  be  right  and  valid.''    Moore's  Digest,  sec.  966. 

Cf.  note  of  Secretary  Seward,  June  2,  1866,  cited  in  Moore's  Digest,  sec.  948. 
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might  be  undertaken  and  defended:  (1)  intervention  by  a  European 
Power  under  the  so-called  "right  of  conquest;"  (2)  intervention  by  a 
European  Power  for  the  purpose  of  furthering  in  its  own  interests, 
rebellion  agidnst  an  American  republic  by  provinces  largely  inhabited 
and  controlled  by  former  citizens  of  that  Power;  (3)  intervention  by  a 
European  Power  for  the  purpose  of  collecting  claims  based  upon  private 
or  public  contract  debts  or  upon  torts  committed  upon  its  nationals. 

To  oppose  intervention  based  upon  the  right  of  conquest  would  not 
be  in  conflict  with  the  legal  rights  of  any  nation,  for  there  is  no  legal 
right  of  conquest.  International  law  neither  denies  nor  affirms  such  a 
right.^  To  be  valid  in  international  law,  a  principle  must  be  generally 
sanctioned,  and  the  whole  body  of  American  republics  has  formally  gone 
on  record  as  repudiating  the  right  of  conquest.  Since  conquest  pure  and 
simple  cannot  be  legally  undertaken,  the  United  States  would  be  legally 
justified  in  opposing  acts  of  intervention  based  upon  the  right  of  con- 
quest, if  her  interests  were  involved. 

Intervention  for  the  purpose  of  assisting  rebellion,  under  ordinary 
circumstances,  is  a  flagrant  violation  of  the  rights  of  a  nation.^  The 
situation  is  not  essentially  different  because  the  rebels  are  former  citizens 
or  subjects  of  the  intervening  Power.  By  settling  in  foreign  territory  and 
becoming  the  citizens  of  another  state,  they  have  waived  all  right  to  the 
protection  or  interference  of  their  former  government.  By  assenting, 
expressly  or  tacitly  to  their  naturalization,  the  European  Power  has 
waived  all  political  interest  in  or  for  the  colonists.  The  issue,  then, 
would  be  simply  one  of  high-handed  interference  with  the  internal 
affairs  of  a  friendly  state,  a  flagrant  breach  of  the  l^gal  rights  of  that 
state,  and  an  act  that  the  United  States  would  be  legally  justified  in 
intervening  to  oppose.^^ 

The  Monroe  Pohcy,  then,  squares  with  the  legal  rights  of  other  na- 
tions, so  far  as  the  first  two  grounds  of  intervention  are  concerned. 
We  are  legally  correct  in  defending  the  Monroe  Policy  by  opposing 

*  "Reepecimg  this  so-called  right  of  conquest,  it  would  seem  that  modern  inter- 
natioDal  law  neither  denies  nor  affirms."    Hershey,  p.  181,  note  8. 

'^  It  18  an  interference  with  that  nation's  sovereignty,  which  is  illegal,  as  already 
cited  in  Chapter  I. 

•1  "Intervention  may  be  said  to  be  legally  justifiable  *  *  *  to  prevent  or 
terminate  an  illegal  intervention  on  the  part  of  another  State."    Hershey,  p.  150. 
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intervention  undertaken  on  such  grounds.  We  may  also  conclude  that 
the  intervention  for  the  purpose  of  assisting  rebellion  against  a  friendly 
State  would  be  as  wrong  morally  as  it  would  be  improper  legally.  The 
so-called  right  of  conquest,  moreover,  which  has  no  legal  existence, 
morally  is  but  the  assertion  of  the  right  of  the  strong  as  against  the 
weak,  and  as  such  is  indefensible.  Unless  conquest  is  undertaken  as  a 
punishment  for  corresponding  violations  of  international  right  by  the 
weaker  Power,  and  unless  such  violations  are  sufficiently  flagrant  to 
forfeit  legal  rights  and  defy  international  morality  and  justice,  we  have 
a  moral  right,  indeed  in  this  hemisphere  a  moral  obligation,  to  resist 
intervention  for  conquest.  The  disregard  of  international  obligations, 
however,  presents  a  new  and  more  complex  problem,  and  it  is  here  that 
the  necessity  for  prevention  or  enforcement  appears. 

What  are  the  acts  of  an  American  republic  that  would  justify  military 
intervention  by  a  European  Power?  In  the  past  they  have  assumed 
three  forms:  (1)  denial  of  justice  to  foreign  nationals  within  its  territory 
in  cases  of  torts  committed  upon  them;  (2)  refusal  of  effective  legal  re- 
dress in  its  courts  for  the  private  contract  claims  of  foreign  nationals 
against  its  citizens;  (3)  non-payment  of  its  public  debts  due  to  citizens 
or  subjects  of  foreign  Powers.** 

The  Monroe  Policy  does  not  commit  the  United  States  to  oppose 
military  intervention  by  European  Powers  as  a  punishment  for  offenses 
of  this  character.  We  have  repeatedly  asserted  that  such  conflicts  do 
not  concern  the  Monroe  Policy  at  all,  so  long  as  the  intervention  sta3r8 
within  certain  limits.  The  Monroe  Policy  simply  demands  that  such 
intervention  shall  not  result  in  permanent  occupation  of  territory  or  the 
establishment  of  European  political  control  over  the  offending  republic. 
In  interventions  of  this  sort  foreign  nations  have  taken  pains  to  assure 
us  that  they  were  acting  simply  to  punish  the  offending  republic  for  cer- 
tain definite  acts,  and  that  permanent  occupation  or  political  control  was 
not  contemplated.*^ 

What  brings  these  interventions  within  the  scope  of  the  Monroe  Policy 
is  the  danger  that  they  mil  result  in  permanent  occupation  of  territory 

**  For  discuflsion  and  citation  of  cases  on  Clainis,  see  Moore's  Digest,  sees.  986 
,et  seq, 

**  This  is  true  without  exception.    See  Moore's  Digest,  sees.  927-069. 
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or  the  establishment  of  political  control  by  European  nations.  ^^  The 
danger  is  increased  by  the  possibility  that  in  extreme  cases,  according 
to  the  accepted  standards  of  international  law  and  international  ethics, 
permanent  occupation  might  be  justified  and  even  necessary.  For 
example,  in  a  future  case  of  intervention  against  a  republic  which  may 
have  been  a  constant  source  of  trouble,  an  exasperated  European  Power 
might  claim  that  the  republic  had  forfeited  its  legal  r^ht  to  freedom  from 
foreign  control  and  interference,  and  its  moral  right  to  independent 
existence.  Were  there  no  Monroe  Policy,  the  prevailing  standards  of 
international  morality  might  not  condemn  that  attitude.  It  would  be 
clearly  unjust  to  other  nations  to  insist  that  a  government  which  shows 
incapacity  to  maintain  its  obligations  should  continue  its  course  un- 
checked.^ 

If  we  continue  to  admit  the  right  of  European  Powers  to  intervene  to 
punish  American  republics  for  illegal  or  immoral  acts,  conditions  may 
arise  under  which  permanent  occupation  of  territory  or  political  control 
will  be  the  only  means  of  effective  punishment. 

The  question  is,  therefore,  whether  the  Monroe  Policy  should  be 
"enforced" — ^whether  we  should  so  act  as  to  prevent  acts  by  American 
nations  that  would  justify  intervention  resulting  in  political  control. 
Certain  doctrines  have  emanated  from  South  America,  where  "enforce- 
ment" is  naturally  regarded  with  suspicion  and  distrust,  advocating 
the  escteujaion  of  the  rule  of  non-intervention  to  cases  of  claims.  Dr. 
Calvo,  the  Argentinian  publicist  and  diplomat,  in  his  work  on  interna- 
tional law  published  in  1868,  took  the  ground  that  neither  diplomatic 
nor  armed  intervention  should  be  recognized  as  legitimate  methods  for 

*^  As  in  the  case  of  France  in  Mexico  1863-65.    Moore's  Digest,  sec.  957. 

**  Sovereignty  is  limited  by:  ''The  rules,  principles  and  customs  of  international 
law.  For  a  violation  of  those  rules,  which  are  binding  upon  all  nations,  a  state  is 
intemationaUy  responsible."  Hershey,  p.  100.  Dr.  Hershey  says  elsewhere  that  the 
right  of  sovereignty  is  relative,  depending  upon  the  circiunstanoes.  In  the  most  severe 
cases  it  would  seem  that  extinction  of  the  sovereignty  that  fails  to  perform  its  inter- 
national obligations  is  defensible. 

Roosevelt,  Message  of  1904:  "It  is  a  mere  truism  to  say  that  every  nation,  whether 
in  America  or  elsewhere,  that  desires  to  maintain  its  freedom,  its  independence,  must 
ultimately  realize  that  the  right  of  such  independence  cannot  be  separated  from  the 
responsibility  of  making  good  use  of  it."  Moore's  Digest,  sec.  968.  See  Message  of 
1905,  Moore's  Digest,  sec.  962. 
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collecting  private  claims  based  upon  contract  or  torts.  Under  the  name 
of  the  Calvo  Doctrine,  this  idea  has  become  very  popular  with  certain 
South  American  republics,  and  it  has  long  been  urged  that  the  United 
States  should  give  its  sanction  to  the  principle  and  act  in  accordance 
with  it.^  In  1902,  when  the  allied  fleets  were  blockading  the  ports  of 
Venezuela  to  force  the  payment  of  the  public  obligations  of  that  re- 
public. Dr.  Luis  Drago,  Minister  of  Foreign  Affairs  of  Ai^ntina,  urged 
that  the  United  States  act  with  the  Argentine  Republic  upon  the  basis 
that  the  principles  of  international  law  do  not  justify  one  nation  in 
exacting  by  force  of  arms  the  payment  by  another  nation  of  public 
debts  due  to  citizens  of  the  former.**^  This  has  become  known  as  the 
Drago  Doctrine. 

The  advocates  of  these  doctrines  would  solve  the  difficulty  by  denying 
the  right  of  intervention  for  the  collection  of  debts,  public  or  private,  or 
of  damages  for  torts  committed  upon  citizens  of  the  intervening  Power. 
If  these  doctrines  were  generally  accepted  as  international  law,  certainly 
there  would  be  no  need  for  enforcement,  and  very  little  chance  for  jus- 
tifiable intervention  by  any  European  Power.  But  the  difficulty  with 
our  acting  upon  these  principles  is  that  they  have  not  been  so  accepted.^ 
We  should  be  guilty  of  "international  impertinence"  indeed,  were  we  to 
take  a  position  that  departs  so  radically  from  the  generally  accepted 
rules  governing  intervention. 

Neither  is  it  sufficient  to  insist  upon  arbitration  after  the  point  has 
been  reached  at  which  intervention  is  legally  justified.  Arbitral  boards, 
being  human,  are  not  a  certain  means  of  obtaiMing  a  just  decision. 
Moreover,  an  arbitration  by  its  very  nature  would  be  confined  to  an 
examination  of  the  justice  or  injustice  of  the  claims  themselves,  and  a 
decision  that  they  were  just  would  not  change  the  means  of  enforcing 
those  claims  and  collecting  the  award.  If  the  republics  concerned  were 
still  unwilling  or  unable  to  pay  the  award,  the  result  might  be  occupation 

«•  See  Calvo's  work,  Vol.  3,  sec.  1280  et  seq. 

"  Dec.  29,  1002.    Text  of  the  note  is  cited  in  Moore's  Digest,  sec.  967. 

"  See  Hershey's  Essentials  and  Moore's  Digest  as  to  justifiable  grounds  for  inter- 
vention. The  Porter  Resolution  (see  infra,  note  66)  was  not  considered  as  an  adop- 
tion of  the  ideas  of  these  doctrines,  inasmuch  as  the  provisos  reduced  it  simply  to  a 
rule  requiring  arbitration  first.  The  Porter  Resolution  was  unsatisfactory  to  Dr. 
Drago  himself,  and  he  opposed  its  ratification. 
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of  customs-houses  or  even  the  occupation  of  territory  to  compel  payment, 
just  as  if  no  arbitration  had  taken  place.^^  In  the  last  analysis,  while 
arbitration  is  a  fairly  good  means  of  settling  the  question  of  the  justice 
of  a  dispute,  it  is  in  no  sense  a  means  of  preventing  such  disputes,  and 
we  have  seen  that  it  is  dangerous  to  us  to  permit  conditions  under  which 
such  disputes  can  arise. 

We  cannot  escape  the  conclusion,  therefore,  that  the  only  safe  policy 
for  the  United  States  to  pursue  is  not  alone  to  assert  the  Monroe  Policy, 
but  to  enforce  it;  not  alone  to  resist  European  aggression,  but  whenever 
possible  to  eliminate  the  conditions  that  would  invite  European  aggres- 
sion and  control.  As  President  Roosevelt  said  in  his  message  of  1905: 
"It  is  incompatible  with  international  equity  for  the  United  States  to 
refuse  to  allow  other  Powers  to  take  the  only  means  at  their  disposal  of 
satisfying  the  claims  of  their  creditors,  and  yet  to  refuse  itself  to  take 
any  such  steps."  ^ 

The  necessity  of  some  form  of  prevention  or  enforcement  was  recog- 
nized by  this  government  as  early  as  1850.  In  this  year  the  United  States 
joined  with  Great  Britain  and  France  to  bring  to  an  end  a  bloody  strug- 

**  Rooeevelt,  Message  of  1905: "  As  a  method  of  solution  of  the  complicated  problem 
arbitration  has  become  nugatory  inasmuch  as  in  the  condition  of  its  finances  an  award 
against  the  republic  is  worthless  unless  its  pasrment  is  secured  by  the  pledge  of  at 
least  some  portion  of  the  customs  revenues.  This  pledge  is  ineffectual  without  ac- 
tual delivery  over  of  the  customs-houses    *    *     *"   Moore's  Digest,  sec.  965. 

Lord  Salisbury,  Note  to  the  British  Ambassador  at  Washington  in  1895: ''  *  *  * 
but  it  is  not  free  from  defects  which  often  operate  as  a  serious  drawback  on  its  value. 
It  is  not  always  easy  to  find  an  arbitrator  who  *  *  *  is  wholly  free  from  bias, 
and  the  task  of  insuring  compliance  with  the  award  is  not  exempt  from  difficulty.'^ 
Moore's  Digest,  sec.  966. 

*  Cited  in  Moore's  Digest;  sec.  962.  See  also  message  of  1904:  ''In  the  western 
hemisphere  the  adherence  of  the  United  States  to  the  Monroe  Doctrine  may  force 
the  United  States,  however  reluctantly,  in  flagrant  cases  of  such  wrongdoing  or 
impotence,  to  the  exercise  of  an  international  poUce  power."  Moore's  Digest,  sec. 
968. 

Premier  Balfour  in  a  speech  at  Liverpool,  Feb.  1903:  "It  would  be  a  great  gain  to 
civilization  if  the  United  States  were  more  actively  to  interest  itself  in  making  ar- 
rangements by  which  these  constantly  recurring  difficulties  between  European 
Powers  and  certain  states  in  South  America  could  be  avoided."  Lord  Salisbury  in 
note  already  cited:  ''The  United  States  have  a  right,  like  any  other  nation,  to  inter- 
fere in  any  controversy  by  which  their  own  interests  are  affected,  and  they  are  the 
judge  whether  those  interests  are  touched  and  in  what  measure  they  should  be  sus- 
tained."   Moore's  Digest,  sec.  966. 
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gle  between  Hayti  and  San  Domingo.  In  his  instructions  to  Mr.  Walsh, 
the  American  representative  for  the  purpose,  Secretary  Webster  gave 
as  one  of  the  reasons  for  the  endeavor  the  fact  that  the  French  Govern- 
ment had  claims  against  Hayti  that  could  not  be  satisfied  unless  peace 
was  restored.  A  desire  was  shown  to  prevent  circumstances  from  arising 
under  which  an  American  state  would  be  unable  to  pay  its  claims.*^ 

President  Buchanan  in  his  message  to  Ciongress  of  1860  advocated 
intervention  by  the  United  States  against  the  Miramon  Government  in 
Mexico,  in  order  to  prevent  a  European  intervention,  which,  it  was 
feared,  might  endanger  Mexican  independence.  Congress  did  not  follow 
the  President's  suggestion,  being  so  absorbed  in  more  engrossing  domes- 
tic problems  that  the  interests  of  the  United  States  abroad  did  not 
receive  much  consideration.  The  intervention  of  Great  Brittdn,  France 
and  Spain  actually  occurred,  and  as  had  been  fea^^ed,  soon  assumed  a 
poUtical  form,  in  the  setting  up  of  the  Mexican  Empire  under  the  protec- 
tion of  France.*^ 

In  1880-81,  when  Venezuela  was  threatened  with  a  French  interven- 
tion to  force  payment  of  overdue  claims,  Venezuela  requested  the  United 
States  to  act  as  receiver  of  the  Venezuelan  customs,  and  the  United 
States  agreed.  It  was  impossible  for  the  United  States  to  settle  the 
question  of  the  priority  of  the  French  claims  over  others,  and  the  project 
was  dropped.  Conditions  became  steadily  worse  until  the  joint  inter- 
vention of  1902.®' 

The  reason  that  enforcement  was  not  adopted  as  the  consistent  policy 
of  the  government  was  probably  the  fact  that,  with  the  exception  of  the 
Mexican  cases  of  1859-65,**  in  which  the  United  States,  by  reason  of  an 
overwhelming  military  force,  was  able  to  maintain  the  Monroe  Policy 
without  enforcement,  military  interventions  for  the  purpose  of  forcing 
payment  of  claims  were  infrequent  and  unimportant.  With  the  growing 
importance  of  Latin  America,  the  increasing  intercourse  between  Latin 
America  and  other  nations,  and  the  growing  territorial  and  colonizing 
ambitions  of  European  Powers,  however,  it  soon  became  important  that 

•1  Moore's  Digest,  sec.  960. 

«>  Moore's  Digest,  sec.  956. 

^  Moore's  Digest,  sees.  967  and  995. 

•«  Moore's  Digest,  sees.  955  and  956. 
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some  measure  of  enforcement  should  be  caxried  out.  The  emergence  of 
the  United  States  from  her  diplomatic  isolation  and  her  growing  influence 
and  importance  as  a  world  Power  after  the  Spanish  War  of  1898  forced 
upon  the  United  States  the  necessity  for  formulating  a  more  consistent 
policy  of  enforcement. 

President  Roosevelt  actively  embarked  upon  such  a  policy,  and  the 
emphads  which  he  gave  to  enforcement  has  led  French  writers  on  the 
Monroe  Policy  to  speak  of  enforcement  as  the  Roosevelt  Doctrine.  The 
most  striking  example  of  enforcement  during  his  administration  was  the 
Dominican  protocol  of  1905,  in  which,  by  arrangement  with  the  Domin- 
ican Government,  the  United  States  undertook  to  collect  and  disburse  to 
foreign  creditors  the  customs  receipts  of  the  republic.  In  his  message  to 
C!ongress  at  the  time  President  Roosevelt  said:  "This  protocol  affords  a 
practical  test  of  the  efficiency  of  the  United  States  Government  in 
maintaining  the  Monroe  Doctrine."  •^  The  results  have  abundantly 
justified  the  action  of  the  President.  The  arrangement  has  added  to  the 
stability  of  the  Dominican  Government,  has  greatly  reduced  internal 
disorder,  and  has  put  the  finances  on  a  firm  basis. 

Along  with  prevention,  however,  should  go  the  demand  for  arbitration 
of  the  difficulties  in  accord  with  the  Porter  Resolution,  if  they  occur  in 
spite  of  the  efforts  of  the  United  States  to  prevent  them.  Whatever  the 
defects  of  arbitration  may  be,  the  United  States  would  not  be  justified  in 
allowing  intervention  by  force  to  occur  without  insisting  that  the  Porter 
Resolution  should  be  followed.^  This  is  necessary,  partly  to  eliminate 
fraudulent  and  unjust  claims  and  partly  to  give  time  for  the  intervening 
Power  to  consider  its  action  more  calmly  and  for  the  republic  involved 
to  come  to  reasonable  terms  without  being  forced  to  do  so.  Prevention 
and  arbitration,  therefore,  in  the  light  of  past  history  and  future  prob- 

**  See  text  of  meesage  and  other  data  in  Moore's  Digest,  sec.  962.  The  recent 
attitude  of  the  United  States  toward  Haiti  is  a  case  in  point. 

*  The  Porter  Resolution  adopted  by  the  Hague  Conference  of  1907  and  ratified  by 
most  of  the  important  Powers  reads:  ''The  Contracting  Powers  agree  not  to  have 
recourse  to  armed  force  for  the  recovery  of  contract  debts  claimed  from  the  govern- 
ment of  one  country  by  the  government  of  another  country  as  being  due  to  its  na- 
tionals. This  undertaking  is,  however,  not  applicable  when  the  debtor  state  refuses 
or  neglects  to  reply  to  an  offer  of  arbitration,  or,  after  accepting  the  offer,  renders  a 
comprmnU  impossible,  or  after  the  arbitration,  fails  to  submit  to  the  award." 
2  H.  C.  (1907)  Art.  I. 
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abilities,  are  the  conditions  that  will  make  the  Monroe  Policy  square 
with  the  legal  and  moral  rights  of  other  nations,  and  in  so  doing  will 
reduce  the  danger  to  Latin  America  and  to  the  United  States  of  any 
attempt  to  break  it  down. 

It  is  impossible  to  lay  down  a  general  rule  for  the  forms  that  enforce- 
ment should  take.  Our  action  in  any  particular  case  must  be  determined 
by  our  honor  and  interests  in  that  case  alone.  It  is  certain,  however, 
that  the  United  States  should  set  about  the  task  in  a  spirit  of  fraternity 
and  altruism,  and  that  the  interference  with  the  governments  of  Latin 
America  should  be  as  slight  as  safety  to  ourselves  and  to  them  may  per- 
mit. President  Roosevelt's  attitude  was  clearly  expressed  m  a  message 
to  Congress  when  he  said: 

We  would  interfere  with  them  only  in  the  last  resort  and  then  only 
if  it  became  evident  that  inability  or  unwillingness  to  do  justice  at  home 
and  abroad  had  violated  the  rights  of  the  United  States  or  had  invited 
foreign  aggression  to  the  detriment  of  the  entire  body  of  American  nsr 
tions.*^ 

It  cannot  be  made  too  clear  that  enforcement  is  absolutely  unneces- 
sary in  the  case  of  such  nations  as  Argentina,  Brazil  and  Chile,  which 
together  make  up  two-thirds  of  the  territory  of  South  America.  It  is  a 
commonplace  to  assert  that  these  nations  have  passed  out  of  the  un- 
stable, uncertain  stage  of  national  beginnings,  and  with  their  incom- 
parable material  resources  and  the  statesmanlike  qualities  of  their 
leaders,  stand  on  a  plane  scarcely  inferior  to  our  own.  Mr.  Roosevelt 
recognizes  this  when  he  says: 

The  great  and  prosperous  civilized  commonwealths  such  as  the 
Argentine,  Brazil  and  Chile,  in  the  southern  half  of  South  America,  have 
advanced  so  far  that  they  no  longer  stand  in  any  position  of  tutelage 
toward  the  United  States.  They  occupy  towanl  us  precisely  the  posi- 
tion that  Canada  occupies.*^ 

Enforcement  has  been  rarely  necessary  and  bids  fair  to  become  less  so  in 
the  future  in  other  states  of  South  America  south  of  the  Caribbean. 
These  states  are  making  steady  and  definite  progress  toward  political 
stability. 

"  Message  of  1904.    Moore's  Digest,  sec.  968. 
"  Outlook,  106:747. 
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The  countries  bordering  upon  the  Caribbean  Sea  and  in  the  West 
Indies,  however,  present  a  difficult  problem,  and,  unfortunately,  at  the 
same  tune,  it  is  apparent  that  our  immediate  interests  are  more  directly 
concerned  in  the  Caribbean  region  than  in  the  regions  farther  south. 
It  is  here  that  the  state  of  the  public  debts  occasions  the  most  anxious 
concern  on  our  part  for  their  welfare.  It  is  here  that  it  is  most  frequently 
alleged  that  foreigners  are  mistreated  and  refused  effective  legal  redress. 
It  is  here  that  a  plausible  case  for  foreign  intervention  resulting  in 
political  control  could  most  easily  be  made.®  The  necessity  for  a  policy 
of  enforcement  is  practically  confined  to  the  Caribbean  r^on. 

By  canying  out  a  careful  policy  of  enforcement,  then,  the  United 
States  is  acting  with  a  clear  case  in  law  and  ethics  in  upholding  the 
Monroe  Policy  upon  every  occasion.  The  United  States  assumes  a  more 
dignified  attitude,  and  maintains  her  policy  on  a  distinctly  higher  plane. 
The  policy  which  the  United  States  finds  absolutely  necessary  for  her 
peace  and  safety  has  become  a  policy  not  indeed  international  law,  but 
a  policy  not  repugnant  to  its  principles,  as  it  might  be  were  no  means  of 
enforcement  undertaken.  If  change  is  necessary  in  the  enforcement 
of  the  Monroe  Policy,  it  must  be  in  the  direction  of  more  tactful 
or  more  vigorous  methods  of  procedure.  At  all  events,  the  Monroe 
Policy,  enforcement  and  all,  must  be  maintained. 

There  has  been  much  agitation,  particularly  since  the  mediation  of 
Argentina,  Brazil  and  Chile  in  the  Mexican  difficulty,  for  a  Pan-American 
Policy.  Advocates  of  that  policy  desire  that  the  republics  of  South  and 
Central  America,  or  at  least  the  ABC  Powers,  should  join  with  the 
United  States  on  equal  terms  for  the  enforcement  and  maintenance  of 
the  Monroe  Policy.^®  Although  these  proposals  are  usually  nebulous 
and  indefinite,  within  certaui  well-defined  limits  such  a  policy  would  be 
of  distinct  advantage.    If  the  United  States  were  to  adopt  the  practice 

**  Dr.  Hershey,  in  discussing  the  rule  of  non-intervention  (p.  154),  says  that  it  is 
limited  to  nations  possessing  a  certain  degree  of  stability  and  order.  ''Whether  such 
states  as  those  of  Central  America,  with  all  their  boasted  sovereignty,  are  capable  of 
affording  such  a  degree  of  order  and  protection,  is,  to  say  the  least,  very  doubtful/' 

"  This  subject  is  very  fully  treated  in  the  Annals  for  July,  1914.  Mr.  Taft  ap- 
proves the  general  principle.  Independent,  7^:542.  See  also  the  report  of  the  Clark 
University  Conference,  summarised  by  President  Blakeslee  in  No.  Am.  R.,  198:779, 
and  in  the  Outlook,  106:740. 
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of  inviting  the  cooperation  of  Argentina,  Brazil  and  Chile  in  eases  of 
protest  and  intervention  in  Latin  America,  the  moral  effect  would  be 
excellent.  Such  a  practice  would  allay  the  increasing  suspicion  and  dis- 
trust with  which  acts  of  enforcement  by  the  United  States  alone  are  re- 
garded in  Latin  America.  By  including  as  enforcing  Powers  republics  of 
kindred  race,  language  and  institutions,  it  would  make  protest  more 
effective  and  intervention  less  necessary.  It  would  help  to  produce  a 
spirit  of  cordial  Pan-Americanism  that  would  not  only  benefit  us  polit- 
ically but  would  increase  the  opportunities  for  our  commerce.  It  would 
remove  from  the  Monroe  Policy  any  suspicion  of  territorial  aggrandize- 
ment, and  cause  it  to  be  regarded  as  what  it  is,  simply  a  defensive  policy 
in  the  interests  both  of  Latin  America  and  of  the  United  States.  The 
Monroe  Policy  would  cease  to  be  unilateral,  and  would  acquire  a  con- 
tinental importance  and  sanction.  As  Ex-Secretary  Olney  said  in  a 
recent  address: 

That  an  American  concert  of  purely  American  states  would  *  *  * 
tend  to  prevent  wars  between  states  as  well  as  insurrections  and  revolu- 
tions within  states  *  *  *  and  that  the  United  States  as  a  leading 
member  of  the  concert  might  be  counted  upon  as  an  agency  for  good 
even  more  potent  than  if  acting  in  the  invidious  rdle  of  sole  and  supreme 
dictator,  seem  to  be  tolerably  sure  results-^i 

It  must  be  emphasized,  however,  that  the  United  States  must  never 
put  herself  in  a  position  in  which  she  will  be  unable  to  declare  or  enforce 
the  Monroe  Policy  by  herself,  in  case  other  American  Powers  should  re- 
fuse to  act  with  her  in  a  case  in  which  her  interests  are  involved.  Prof. 
Leo  S.  Rowe  advocates  a  Pan-American  enforcement,  "provided,  that 
in  making  it  Pan-American,  we  do  not  relinquish  the  right  to  maintain  it 
independent  of  the  will  of  any  one  of  the  other  Powers  of  the  American 
continent.'^  ^ 

With  this  limitation,  Pan-American  enforcement  would  be  an  un- 
qualified blessing,  and  present  circumstances  seem  to  point  toward  some 
form  of  it  in  the  not  far  distant  future.  Pan-American  enforcement  will 
be  the  capstone  to  the  edifice  erected  by  the  United  States  through  long 

71  Annals,  54:81.  As  to  precedents  for  joint  action,  the  United  States  and  Mexico 
intervened  jointly  in  Central  America  in  1907,  and  the  United  States,  Argentina  and 
Brazil  mediated  between  Peru,  Ecuador  and  Chile  in  1911. 

"  Rroc.  Am.  Soc.  Int.  Law,  1914,  p.  131. 
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years  of  patient  labor.    It  will  realise  the  ardent  hopes  and  prophecies 
of  Bolivar  the  Liberator  when  he  said: 

Would  to  God  that  some  day  we  may  be  fortunate  enough  to  establish 
an  august  congress  of  representatives  of  the  republics,  kingdoms  and 
empires  of  America  *  *  *  An  assembly  of  this  kind  may  possibly 
be  held  at  some  future  time  *  *  *  The  will  of  God  has  not  sepa- 
rated these  nations  without  a  purpose,  by  the  immensity  of  two  oceans 
from  the  rest  of  the  world. 

Robert  D.  Armstrong. 
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EDITORIAL  COMMENT 

THE  RIGHT  OF  PRIZE  AND  NEUTRAL  ATTITUDE  TOWARD  ADMISSION 

OF  PRIZES 

The  presence  in  American  jurisdiction  of  the  Appam,  an  English  vessel 
captured  by  a  German  cruiser,  suggests  some  remarks  upon  the  right  to 
make  prize,  the  method  of  determining  the  title  thereto,  and  the  practice 
of  nations  in  allowing  or  prohibiting  prizes,  accompanied  or  unaccom- 
panied by  the  capturing  vessel,  to  enter  and  to  remain  in  neutral  p>orts. 
In  the  first  place,  public  armed  vessels  of  the  enemy  upon  the  high 
seas  are  subject  to  capture,  and  title  passes  from  government  to  govern- 
ment without  the  need  of  a  decision  of  a  prize  court,  unless  the  individual 
captors  are  by  the  law  of  their  country  entitled  to  a  share  in  the  spoils, 
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called  ''prize  money/'  in  which  case,  the  decision  of  a  prize  court  is 
necessary  to  apportion  the  shares  due  to  the  captors. 

In  the  next  place,  private  property  of  the  enemy  upon  the  high  seas 
IS  by  the  laws  of  war  subject  to  capture,  although  there  has  been  for 
more  than  a  century  past  a  determined  efiFort  made  on  the  part  of  the 
United  States  to  secure  the  immunity  from  capture  of  unoffending  pri- 
vate property  of  the  enemy  upon  the  high  seas.  As,  therefore,  accord- 
ing to  the  practice  of  nations  it  is  legal  to  capture  private  property  of 
the  enemy  upon  the  high  seas,  it  would  seem  that  capture  vests  title  in 
the  captor  and  that  judicial  proceedings  in  such  a  case  are  only  insti- 
tuted by  the  government  of  the  captor  in  order  to  determine  whether 
the  circumstances  of  the  case  justify  capture,  and  if  there  be  municipal 
statute  or  practice  granting  the  individual  captors  a  share  of  the  prize 
money,  to  apportion  the  shares  to  which  each  person  taking  part  in  the 
capture  is  entitled. 

An  exception  to  the  right  of  capturing  enemy  private  property  exists 
in  the  case  of  ships  engaged  on  a  scientific  mission,  employed  for  philan- 
thropic and  merciful  purposes,  as  in  the  case  of  the  Red  Cross,  and  ships 
engaged  in  inshore  fishing. 

The  presence  of  neutral  interests  in  ships  belonging  to  or  sailing  under 
the  flag  of  the  enemy,  or  the  presence  of  neutral  cargo  upon  enemy 
ships,  which  cargo  is  by  the  Declaration  of  Paris  exempt  from  capture, 
renders  it  highly  desirable  that  the  validity  of  the  capture  of  enemy 
merchant  vessels  be  determined  by  a  prize  court,  and  in  the  interest  of 
neutrals,  rather  than  of  belligerents,  this  has  become  the  settled  practice 
of  nations. 

Finally,  a  neutral  ship  may  be  engaged  in  what  is  called  unneutral 
service;  or  it  may  be  an  ordinary  merchant  vessel  carrying  contraband. 
In  certain  cases  of  this  kind,  the  vessel  may  be  seized,  passed  upon  by  a 
prize  court,  and  condemned.  In  this  last  case,  however,  the  neutral 
clearly  has  a  right  to  have  the  regularity  of  the  capture  passed  upon  in 
a  judicial  decision,  because  if  force  be  a  measure  of  title  between  bellig- 
erents, law  determines  the  relations  of  belligerent  and  neutral. 

A  quotation  from  ELall's  International  Law  will  make  this  subject 
clear.    Thus  Mr.  Hall  says: 

As  the  property  in  an  enemy's  vessel  and  cargo  is  vested  in  the  state  to  which  the 
captor  belongs  so  soon  as  an  effectual  seizure  has  been  made,  they  may  in  strictness 
be  disposed  of  by  him  as  the  agent  of  his  state  in  whatever  manner  he  chooses.  So 
long  as  they  were  clearly  the  property  of  the  enemy  at  the  time  of  capture,  it  is  im- 
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material  from  the  point  of  view  of  international  law  whether  the  captor  Bends  them 
home  for  sale,  or  destroys  them,  or  releases  them  upon  ransom.  But  as  the  property 
of  belligerents  is  often  much  mixed  up  with  that  of  neutrals,  it  is  the  universal  prac- 
tice for  the  former  to  guard  the  interests  of  the  latter,  by  requiring  captors  as  a  general 
rule  to  bring  their  prizes  into  port  for  adjudication  by  a  tribunal  competent  to  decide 
whether  the  captured  vessel  and  its  cargo  are  in  fact  wholly,  or  only  in  part,  the 
property  of  the  enemy.  And  though  the  right  of  a  belligerent  to  the  free  disposal  of 
«iemy  property  taken  by  him  is  in  no  way  touched  by  the  existence  of  the  practice, 
it  is  not  usual  to  permit  captors  to  destroy  or  ransom  prizes,  however  undoubted 
may  be  their  ownership,  except  when  thdr  retention  is  difficult  or  inoonvenioit.  ^ 

It  has  been  thought  advisable  to  quote  these  passages  from  HiiU's 
treatise  as  the  statements  on  these  questions  are  confusing,  and  as  state- 
ments of  a  conflicting  nature  are  to  be  found  in  the  reports. 

Perhaps  the  clearest  statement  on  the  question  of  passing  title  is  to 
be  found  in  Commodore  Stewart's  Case  (1  Ct.  Claims,  113),  decided  by 
the  Court  of  Claims  in  1864,  in  which  the  court  was  very  desirous  to 
hold  that  title  to  the  Levant  pe,ssed  to  the  individual  captors  upon  its 
capture  by  the  frigate  Constitutian,  then  under  the  command  of  Captain 
Stewart.  Captain  Stewart  on  the  20th  day  of  February,  1815,  sighted, 
chased,  and  captured  the  Cyane  and  Levant,  two  British  men-of-war. 
Followed  by  a  superior  British  squadron,  he  sought  to  carry  his  prizes 
to  the  United  States,  but  the  Levant,  unable  to  keep  up  with  the  Can-- 
atitvtiany  took  refuge  in  Portuguese  waters,  where,  notwithstanding 
Portugal  was  neutral,  the  Levant  was  captured  by  the  British  squadron 
without  an  attempt  on  the  part  of  Portugal  to  hinder  such  an  unlawful 
act,  or  even  a  remonstrance.  The  loss  of  the  prize  rankled  in  the  breast 
of  Captain  Stewart,  and,  insisting  that  the  failure  of  the  United  States 
to  secure  satisfaction  against  Portugal  for  permitting  this  violation  of 
its  neutrality  by  virtue  whereof  Stewart  lost  the  prize,  he  brought  suit 
in  the  Court  of  Claims  against  the  United  States  in  order  to  recover 
damages  for  the  failure  of  the  United  States  to  prosecute  and  to  enforce 
its  right  against  Portugal.  In  considering  the  effect  of  capture  upon 
title  to  the  captured  vessel.  Chief  Justice  Casey,  speaking  for  the  court, 
said: 

Attention  for  a  moment  to  the  foundation  and  origin  of  the  right  of  the  individual 
to  the  captured  property  will  assist  us  in  the  solution  of  this  question.  That  right 
is  acquired  not  in  virtue  of  the  seizure  of  it  as  enemies'  property,  but  by  grant  of  the 
sovereign  whose  commission  the  ci^tor  bears.    Judge  Story  says:   ''It  is  now  clear 

'  HaU,  6th  ed.,  pp.  451-2. 
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that  all  captures  in  war  inure  to  the  soyereign,  and  can  become  private  property 
only  by  his  grant."    (The  Bmtihus,  1  Gall.,  569;  11  East.,  619.) 

The  right  to  all  captures  from  the  earliest  times  has  vested  primarily  in  the  sov- 
ereign, and  no  individual  can  have  any  interest  in  a  prize,  whether  made  by  a  public 
or  private  armed  vessel,  except  that  which  he  received  from  the  bounty  of  the  State. 
(Law  (A  Maritime  Warfare,  p.  374;  Valin,  Com.  II,  235;  Bynk.,  cap.  17;  Sir  L.  Jen- 
kins's Work,  p.  714.)  An  interest  in  a  prize  can  only  be  derived  from  the  government. 
(Phillips  on  Insurance,  182,  §  320;  The  Joseph,  1  Gall.,  558;  11  East.,  428.)  It  is  even 
denied  that  the  individual  captors,  prior  to  condemnation,  have  an  insurable  interest 
in  the  captured  property.  (Routh  v.  Thompson,  11  East.,  432;  Devause  v.  Steele, 
6  Bingh.  N.  C,  370;  Luccna  v.  Oawford,  3  B.  A  P.,  75;  5  ibid.,  323;  Crawford  v. 
Hunter,  8  T.  Rep.,  13.) 

The  principle  applicable  to  this  case  to  be  extracted  from  the  authorities  cited  is, 
that  by  the  capture  of  this  ship  the  property  to  it  vested  in  the  United  States,  and 
whatever  right  to  or  title  in  it  the  dumants  acquired  must  be  derived  from  their  sov- 
ereign authority.' 

Chief  Justice  Casey  then  went  on  to  quote  a  portion  of  the  opinion 
of  Sir  William  Scott  in  the  case  of  The  Elsebe  (5  C.  Bob.  173),  holding 
that  capture  vests  property  in  the  crown  and  that  individual  captors 
only  obtain  an  interest  by  a  local  municipal  statute  or  practice,  and  are 
vested  with  that  interest  by  the  decision  of  a  prize  court.  The  Chief 
Justice  then  said: 

If  these  principles  are  sound,  and  we  think  they  are  sustained  by  the  strongest 
reasons  and  the  highest  authorities,  it  must  follow  that  this  suit  cannot  be  main- 
tained by  this  claimant,  for  want  of  title  to  and  interest  in  the  subject-matter  in 
respect  of  which  the  claim  is  made. 

By  the  seizure  of  the  ships  they  acquired  a  right  to  carry  them  into  a  port  of  this 
country  for  adjudication.  It  is  the  condemnation  under  the  act  which  gives  the  in- 
terest, and  not  the  seixure.  The  capture  vests  it  in  the  United  States — ^the  condemn- 
ation in  the  ci^tors. 

Next,  as  to  the  attitude  of  neutral  nations  concerning  the  admission 
of  enemy  prizes  to  their  ports.  The  capture  of  an  enemy  merchant  ship 
by  a  belligerent  man-of-war  or  privateer  vests  possession  in  the  govern- 
ment of  the  captor  because  such  vessels  are  authorized  by  their  commis- 
sions to  make  captures.  The  prize  is  therefore  public  property  in  the 
possession  of  the  capturing  vessel,  and  if  the  man-of-war  or  privateer 
should  enter  a  neutral  port  with  its  prize,  it  would  be  treated,  if  permitted 
to  enter,  as  public  property,  and  as  such  exempt  from  local  jurisdiction, 
if  admitted  without  condition,  and  as  long  as  it  was  permitted  to  remain 

>  Stewart  v.  United  States,  1  Ct.  Claims  Reps.,  118. 
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and  by  so  remaining  to  enjoy  the  hospitality  of  the  port.  The  presence, 
however,  of  belligerent  vessels  is  a  menace  to  a  neutral  port,  and  inter- 
national practice  limits  their  stay  and  conduct  during  such  stay.  The 
presence  of  a  public  vessel  with  a  prize  does  not  lessen  but  rather  in- 
creases the  inconvenience.  The  presence  of  a  privateer  with  a  prize 
was  still  more  objectionable  because  the  officers  of  privateers  were  not 
subject  to  military  discipline  and  control;  and  their  misconduct  was  so 
great  and  dishonorable  that  privateering  was  abolished  by  the  Declara- 
tion of  Paris  of  1856. 

But  there  is  an  objection  to  the  presence  of  a  prize  in  a  neutral  port 
accompanied  or  unaccompanied  by  a  vessel  of  war  or  a  privateer.  There 
is  a  danger  that  a  capturing  vessel  sent  into  port  with  a  prize  crew  may 
not  be  able  to  maintain  order,  and  there  is  a  tendency  to  have  the  prize 
unduly  prolong  its  stay,  and  even  have  prize  proceedings  begun  in  the 
home  country  to  condemn  the  prize  and  pass  title  to  the  captors  while  the 
captured  vessel  lies  in  a  neutral  port.  This  is  very  much  like  making  a 
neutral  port  the  basis  of  hostile  operations,  and  in  any  event  neutrals 
should  not  allow  their  ports  to  be  a  depository  for  the  spoils  of  war. 
There  has  therefore  been  for  generations  a  strong  tendency  to  exclude 
prizes  from  neutral  ports,  even  when  accompanied  by  belligerent  vessels 
of  war  or  privateers.  Thus,  as  far  back  as  1660,  France  issued  the  follow- 
ing declaration: 

And  in  order  to  obviate  frauds  perpetrated  for  the  purpose  of  concealing  illegal 
prizes  and  piracies  which  ruin  commerce,  we  forbid  all  governors  of  towns,  places 
and  castles  under  our  sway  to  allow  any  captains  of  vessels  bearing  a  fordgn  com- 
mission who  have  made  prizes  to  remain  in  their  ports  and  roadsteads  more  than 
twenty-^our  hours,  unless  they  have  been  forced  to  put  into  port  and  remain  there 
by  stress  of  weather;  and,  further,  on  condition  that  they  do  not  sell  or  leave  there 
any  of  the  goods  taken  by  them,  in  any  way  or  manner  whatsoever.' 

An  ordinance  of  1681  followed,  which  has  been  pretty  generally  followed 
and  which  is  said  to  be  the  origin  of  the  twenty-four  hour  rule  applied 
to  the  stay  of  pubhc  belligerent  vessels  in  neutral  ports.  The  text  of 
this  ordinance  is  as  follows: 

No  vessels  taken  by  captains  bearing  a  foreign  commission  may  remain  more  than 
twenty-four  hours  in  our  ports  and  harbors,  unless  they  are  kept  there  by  stormy 
weather,  or  unless  the  prize  is  taken  from  our  enemies.* 

'  Ortolan,  Rkgles  intemationales  et  dipUrnioHe  de  la  titers  V.  2,  p.  304,  note. 
*  Pistoye  &  Duverdy,  TraiU  des  -prises  maritimeSf  Paris,  1855,  V.  2,  p.  449. 
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By  the  time  of  the  Crimean  War,  the  practice  to  exclude  prizes  was 
becoming  very  general,  subject  to  exceptions  of  a  humanitarian  na- 
ture, as  appears  from  the  following  passage,  quoted  from  Pistoye  and 
Duverdy's  TraiU  des  prises  maritimes  (1855),  Volume  2,  page  452: 

On  the  occasion  of  the  present  war,  the  neutral  powers  with  the  exception  of  one, 
Austria,  went  further  than  the  French  ordinance.  In  effect,  according  to  the  terms 
of  Article  14,  every  belligerent  cruiser  may  at  any  time,  and  whatever  may  be  the 
condition  of  the  sea,  bring  prizes  into  French  ports,  on  condition,  however,  of  not 
remaining  there  more  than  twenty-four  hours.  Now,  most  of  the  neutral  powers 
have  declared  this  year  that  they  will  not  admit  belligerent  privateers  in  their  ports 
except  in  case  of  absolute  necessity;  whence  it  follows  that  privateers  may  not  bring 
their  prises  into  the  ports  of  these  powers,  even  if  they  remain  only  twenty-four 
hours  (see  ordinance  of  the  Senate  of  Hamburg,  April  26,  1854;  idem,  Lubeck,  Art. 
3;  idem,  Bremen,  April  28-29,  1854,  Art.  2;  ordinance  of  the  Government  of  Olden- 
burg, April  20,  1854,  in  fine;  declaration  of  the  King  of  Sweden,  April  8,  Art.  9;  dec- 
laration of  the  King  of  Denmark,  April  20,  Art.  4;  ordinance  of  the  Duke  of  Mecklen- 
berg,  April  26,  Art.  1;  law  of  May  5,  1854,  of  Hanover,  Art.  2;  decree  of  the  King  of 
Two  Sicilies  of  May  17;  ordinance  of  the  Grand  Duke  of  Tuscany,  June  3,  Art.  2; 
notice  of  the  Belgian  Government,  April  25,  1854;  decision  of  the  Kinj;  of  the  Sand- 
wich Islands,  July  17,  1851).  As  for  the  Emperor  of  Austria,  he  has  declared,  in  his 
ordinance  of  May  23,  1854,  that  prizes  made  by  belligerents  would  not  be  admitted 
to  the  ports  of  the  empire,  except  the  port  of  Trieste.  Article  7  allows  the  unloading 
of  fordgn  prizes  in  this  port  and  even  their  sale. 

It  will  be  of  interest  briefly  to  state  the  attitude  of  European  nations 
toward  the  admission  of  prizes  during  the  Civil  War,  the  last  great  mari- 
time war  to  which  the  United  States  was  a  party. 

Great  Britain  announced  on  June  1,  1861,  that  it  intended  to  forbid 
"the  armed  ships,  and  also  the  privateers,  of  both  parties,  from  carrying 
prizes  made  by  them  into  the  ports,  harbours,  roadsteads,  or  waters  of 
the  United  Kingdom,  or  of  any  of  Her  Majesty's  Ciolonies  or  possessions 
abroad."  ^  Later,  on  June  2,  1864,  the  following  additional  instructions 
were  issued: 

1.  If  any  prise  captured  by  a  ship  of  war  of  either  of  the  belligerent  Powers  shall 
be  brought  by  the  captors  within  Her  Majesty's  jurisdiction,  notice  shall  be  given 
by  the  governor  to  the  captors  immediately  to  depart  and  remove  such  prize. 

2.  A  vessel  which  shall  have  been  actually  and  bond  fide  converted  into,  and  used 
as,  a  public  vessel  of  war,'  shall  not  be  deemed  to  be  a  prize  within  the  meaning  of 
these  rules. 

3.  If  any  prize  shall  be  brought  within  Her  Majesty's  jurisdiction,  through  mere 

*  Bernard,  A  Historical  Account  of  the  NeutralUy  of  OrecU  Britain  during  the 
American  Cvril  War  (1870),  pp.  136-137. 
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stress  of  weather,  or  other  extreme  and  unayoidable  necessity,  the  goyemor  may 
allow  for  her  removal  such  time  as  he  may  consider  to  be  necessary. 

4.  If  any  prize  shall  not  be  removed  at  the  time  prescribed  to  the  captors  by  the 
governor,  the  governor  may  detain  such  prize  until  Her  Majesty's  pleasure  shall  be 
made  known. 

5.  If  any  prize  shall  have  been  captured  by  any  violation  of  the  territory  or  ter- 
ritorial waters  of  Her  Majesty,  the  governor  may  detain  such  prize  until  Her  Maj- 
esty's pleasure  shall  be  made  known.* 

France 
Declaration  of  Emperor  Napoleon  III,  of  June  10,  1861. 

1.  No  vessel  of  war  or  privateer  of  either  of  the  belligerents  will  be  permitted  to 
bring  prizes  into  our  ports  or  roadsteads  and  to  remain  there  more  than  twenty-four 
hours,  except  in  case  they  have  been  forced  to  put  into  port. 

2.  No  ci^tuied  articles  can  be  sold  in  our  said  ports  or  roadsteads.' 

BELQItTM 

Bdgium  has  given  its  adhesion  to  the  principles  laid  down  in  the  Declaration  of 
the  Congress  of  Paris  of  April  6,  1866.  This  adhesion  was  published,  together  with 
the  said  Declaration  (6th  June,  1866)  in  the  Belgian  Aianiteur  of  June  8, 1866. 

The  commercial  public  is  notified  that  instructions  on  this  subject  have  been  given 
to  thejudicial,  maritime,  and  military  authorities,  warning  them  that  privateers,  under 
whatever  flag  or  commission,  or  letters  of  marque,  are  not  to  be  allowed  to  enter  our 
ports  except  in  case  of  imminent  perils  of  the  sea.  The  aforesaid  authorities  are 
chaiged,  consequently,  to  keep  a  strict  watch  upon  all  such  privateers  and  their 
prizes,  and  to  compel  them  to  put  to  sea  again  as  soon  as  practicable.' 

Netherlands 

In  obedience  to  the  King's  orders,  the  Ministers  for  Foreign  Affairs,  of  Justice, 
and  of  the  Marine,  present  to  the  knowledge  of  all  whom  it  may  concern,  that  to 
guard  agunst  probable  difficulties  during  the  doubtful  complications  in  the  United 
States  of  North  America,  no  privateers  under  any  flag,  or  provided  with  any  com- 
mission or  letters  of  marque,  or  their  prizes,  shall  be  admitted  into  our  havens  or 
seaports,  unless  in  case  of  distress,  and  that  requisite  orders  be  issued  that  under  any 
circumstances  such  privateers  and  their  prizes  be  required  to  go  again  to  sea  as  speed- 
ily as  possible.' 

Spain 

Article  3.  It  is  forbidden  to  vessels  of  war  or  privateers  with  their  prises,  to  enter 
or  to  remain  for  more  than  24  hours  in  the  ports  oi  the  monarchy,  except  in  case  of 

*  Bernard,  A  Historical  Account  cf  the  Neutrality  of  Great  Britain  during  the 
American  Ciml  Wear  (1870),  pp.  140-141. 
»/Wd.,  p.  144. 
•/Wd.,p.  146. 
•/Wd.,  p.  146. 
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stress  of  weather.  Whenever  this  last  shall  occur,  the  authorities  will  keep  watch 
over  the  vessel,  and  oblige  her  to  go  out  to  sea  as  soon  as  possible  without  permitting 
her  to  take  any  stores  except  those  strictly  necessary  for  the  moment,  but  in  no  case 
arms  nor  supplies  for  war. 

Article  4.  Articles  proceeding  from  prises  shall  not  be  sold  in  the  ports  of  the 
monarchy.'* 

POBTUQAL 

Article  I.  In  all  the  ports  and  waters  of  this  kingdom,  as  weU  on  the  continent 
and  in  the  adjacent  islands  as  in  the  ultramarine  provinces,  Portuguese. subjects  and 
foreigners  are  prohibited  from  fitting  out  vessels  destined  for  privateeripg. 

Article  2.  In  the  same  ports  and  waters  referred  to  in  the  preceding  article  is,  in 
Hke  manner,  prohibited  the  entrance  of  privateers  and  of  the  prises  made  by  priva- 
teers, or  by  armed  vessels. 

The  cases  of  overruling  necessity  (force  majeure),  in  which,  according  to  the  law  of 
nations,  hospitality  is  indispensable,  are  excepted  from  this  regulation,  without 
permission,  however,  being  allowed,  in  any  manner,  for  the  sale  of  any  objects  pro- 
ceeding from  prizes.'^ 

From  the  actions  of  European  nations  in  the  Crimean  War  and  in  the 
Civil  War,  it  seems  to  be  clear  that  the  attitude  of  neutral  nations  is 
against  the  admission  of  prizes,  except  for  humanitarian  reasons.  Fur- 
ther proof  is  furnished  by  Convention  No.  13  of  the  Second  Hague  Peace 
Conference  of  1907  concerning  the  rights  and  duties  of  neutral  Powers 
in  naval  war.  The  subject  of  the  admission  of  prizes  is  stated  and  regu- 
lated in  the  following  three  articles: 

A  prise  may  only  be  brought  into  a  neutral  port  on  account  of  unseaworthiness, 
stresB  of  weaUier,  or  want  of  fuel  or  provisions. 

It  must  leave  as  soon  as  the  circumstances  which  justified  its  oitry  are  at  an  end. 
If  it  does  not,  the  neutral  Power  must  order  it  to  leave  at  once;  should  it  fail  to  obey, 
the  neutral  Power  must  employ  the  means  at  its  disposal  to  release  it  with  its  officers 
and  crew  and  to  intern  the  prize  crew.    (Article  21.) 

A  neutral  Power  must,  similarly,  release  a  prize  brought  into  one  of  its  ports  under 
circumstances  other  than  those  referred  to  in  Article  21.    (Article  22.) 

A  neutral  Power  may  allow  prizes  to  enter  its  ports  and  roadsteads,  whether  under 
convoy  or  not,  when  they  are  brought  there  to  be  sequestrated  pending  the  decision 
of  a  prize  court.   It  may  have  the  prize  taken  to  another  of  its  ports. 

K  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may  go  on  board  the  convoy- 
ing ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  liberty.    (Article  23.) 

This  convention  is  not  cited  as  binding,  because  by  Article  28  thereof, 
'Mts  provisions  do  not  apply  except  between  contracting  Powers,  and 

>*  Bernard,  A  Historical  AccaurU  of  the  Neutrality  of  Great  Britain  during  the 
American  Civil  War  (1870),  p.  147. 
» Ibid,,  p.  148. 
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then  only  if  all  the  belligerents  are  parties  to  the  convention."  Inas- 
much, however,  as  neutrals  are  admitted  to  have  the  right  to  exclude 
prizes,  or  to  admit  them  on  conditions,  it  is  evident  that  any  neutral 
can  enforce  Articles  21,  22,  and  23  if  it  should  so  desire,  irrespective  of 
the  question  whether  the  convention  is  or  is  not  legally  binding.  It 
should  be  said,  as  explaining  the  attitude  of  the  United  States  in  this 
matter,  that  in  adhering  to  the  convention,  the  United  States  specifically 
excluded  Article  23.  Jambs  Brown  Scott. 

DATS  OF  GRACE   FOR  MERCHANT  VESSELS  OF  THE  ENEMY 

A  degree  of  consideration  for  merchant  vessels  of  one  belligerent 
within  the  ports  of  the  other  belligerent  has  often  been  shown  since  the 
seventeenth  century.  Such  consideration  was  particularly  common 
.  after  the  middle  of  the  nineteenth  century,  though  no  clear  principle 
could  be  said  to  be  established.  The  practice  of  granting  da3rB  of  grace 
showed  wide  differences  in  the  period  granted,  varying  from  six  weeks 
to  a  few  hours.  At  the  Conference  at  The  Hague  in  1907  the  delegates 
of  the  United  States  took  the  position  that  days  of  grace  for  departure 
of  merchant  vessels  of  one  belligerent  in  the  port  of  the  other  belligerent 
at  the  outbreak  of  war  should  be  r^arded  as  obligatory.  The  British 
del^ation  were  opposed  to  making  the  grant  of  a  period  for  departure 
obligatory,  though  supporting  the  idea  that  it  would  be  desirable  as  a 
favor.  The  result  of  the  consideration  at  The  Hague  in  1907  was  the 
formulation  of  a  convention  less  stringent  in  its  provisions  than  recog- 
nized by  the  United  States  delegation  as  then  legally  binding  under 
international  practice. 

The  objection  brought  forward  against  an  obligatory  period  was  that 
a  fixed  number  of  days  would  be  imdesirable,  as  the  period  should  be 
determined  in  each  case  as  it  arose.  This  objection  seemed  soimd,  but 
in  no  way  insurmoimtable.  The  Convention  of  1907  relative  to  the 
Status  of  Enemy  Merchant  Vessels  annoimces  in  the  preamble  that  the 
states  of  the  world  are  anxious  in  n^otiating  the  convention  "to  insure 
the  security  of  international  commerce  against  the  surprises  of  war" 
and  to  protect  commercial  operations  '*in  process  of  being  carried  out 
before  the  outbreak  of  hostilities."  As  commercial  relations  involve 
mutual  exchange,  the  difficulty  which  many  felt  lest  one  state  should 
gain  an  advantage  over  another  at  the  outbreak  of  war  would  seem  to 
be  met  by  the  insertion  of  a  reciprocal  obligation  to  grant  da3rB  of  grace 
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acoompanied  by  the  proviso  that  one  belligerent  should  be  obliged  to 
grant  no  longer  period  than  that  granted  by  his  opponent.  Suoh  a  plan 
is  both  reasonable  and  practicable. 

It  is  reasonable  that  one  belligerent  should  not  be  under  obligation  to 
accord  to  his  opponent  more  favorable  treatment  than  that  accorded 
to  him  by  his  opponent.  It  is  practicable  because  the  belligerent  grant- 
ing a  given  period  to  his  opponent  may  under  the  reciprocity  principle 
shorten  the  period  to  that  accorded  by  his  opponent. 

Further  to  support  this  position  may  be  adduced  the  practice  of  the 
present  war  in  Europe.  The  German  declaration  of  war  against  France 
of  August  3,  1914y  contained  a  provision  for  reciprocity  in  regard  to 
treatment  of  merchant  vesseb,  which  France  immediately  met.  The 
British  Orders  in  Coimcil  of  August  4,  1914,  contained  a  similar  plan 
for  German  vessels,  but  this  was  not  carried  into  effect  rather  because  of 
misunderstanding  of  telegrams,  than  because  of  lack  of  willingness  on 
ihe  part  of  Great  Britain  and  Germany.  The  principle  of  days  of  grace 
was  adopted  as  regards  Austria-Hungary  when  Great  Britain  was  in- 
formed that  AustriarHungary  would  treat  British  ships  in  a  manner  "  not 
less  favorable"  than  that  proposed  by  Great  Britain  for  Austro-Hun- 
garian  vesseb.  France  likewise  accorded  reciprocal  treatment  to  Austro- 
Hungarian  merchant  vessels. 

It  would  seem  proper  that  the  United  States  should  continue  to  sup- 
port as  reasonable  and  practicable  a  plan  to  which  in  actual  test  of  war 
the  great  states  have  resorted,  and  that  the  principle  of  reciprocity  in 
the  grant  of  days  of  grace  for  innocent  merchant  vessels  of  one  belligerent 
in  the  ports  of  the  other  at  the  outbreak  of  war  should  prevail. 

Gborqe  Grafton  Wilson. 

ARMED   merchant  SHIPS 

The  question  has  been  much  discussed  whether  merchant  ships  of  the 
enemy  carrying  arms  for  defensive  purposes  are  to  be  considered  as  los- 
ing their  mercantile  character  by  this  fact  and  are  to  be  denied  the  priv- 
ities accorded  by  international  law  to  enemy  merchant  vessels.  The 
question  has  also  been  discussed  since  the  outbreak  of  the  great  war 
whether  the  Declaration  of  Paris  of  1856  forbidding  privateering  should 
in  spirit,  if  not  in  the  letter,  prevent  enemy  merchant  vessels  from  carry- 
ing arms,  even  for  defensive  purposes.  The  question  has  also  arisen  and 
has  been  the  subject  of  diplomatic  negotiations,  with  resultant  tension, 
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whether  neutrals  can  properly  ship  their  goods  upon  such  armed  mer- 
chant vessels  without  properly  subjecting  them  to  the  fate  of  the  vessel 
carrying  them;  and,  finally,  whether  neutral  persons  traveling  upon  such 
vessels  are  to  be  held  as  voluntarily  subjecting  themselves  to  the  risk 
incurred  by  such  vessels  and,  by  assuming  the  risk,  depriving  them- 
selves of  the  claim  to  protection  of  their  governments,  or,  indeed,  whether 
their  governments  have  the  right  under  such  circumstances  to  protect 
their  subjects  or  citizens  in  the  premises. 

It  will  clear  the  field  of  discussion,  at  least  so  far  as  the  United  States 
is  concerned,  to  state  that  this  govenmient  is  not  a  party  to  the  Declara- 
tion of  Paris,  that  it  is  therefore  not  bound  by  its  provisions,  and  that 
the  United  States  is  free  to  recognize  the  right  to  indulge  in  privateer- 
ing should  it  desire  to  do  so. 

In  the  next  place,  it  should  be  said,  at  least  according  to  the  practice 
of  the  United  States,  that  an  American  citizen  can  not  renoimce  the 
right  of  the  government  to  protect  him  in  an  appropriate  case,  of  which 
the  government  is  the  judge,  because  a  citizen  of  the  United  States  as 
such  does  not  repres^it  the  United  States,  and  a  renunciation  of  a  right 
can  only  be  made  by  an  official  agent  of  the  government  acting  within  the 
scope  of  his  agency.  A  familiar  illustration  from  municipal  law  will  make 
this  distinction  clear:  A  person  injured  by  a  tort  may,  if  he  choose, 
waive  the  civil  injury;  but  if  the  tort  be  at  one  and  the  same  time  a  crime, 
the  injured  person  can  not  waive  this,  because  he  is  not  the  agent  of  the 
public,  and  the  appropriate  agent  of  the  public  must  determine  whether 
or  not  prosecution  shall  take  place. 

With  these  two  questions  out  of  the  way,  the  others  may  be  taken  up 
and  considered. 

It  may  be  admitted  that  it  is  difficult  to  determine  whether  a  gun  is 
carried  for  a  defensive  or  for  an  offensive  purpose,  but  the  circumstances 
of  the  individual  case  may  be  appealed  to,  as  the  armament  required 
for  one  purpose  differs  from  that  necessary  for  the  other.  The  view  has 
been  expressed  that  the  duty  of  a  merchant  ship  is  not  to  resist  if 
attacked,  and  that  by  defending  itself  it  loses  the  character  of  a  merchant 
ship  and  becomes  a  privateer,  in  the  sense  that  it  carries  on  hostile  opera- 
tions without  becoming  a  public  vessel:  and  as  privateering  is  forbidden 
by  the  Declaration  of  Paris,  which  binds  the  contracting  parties,  the 
vessel  in  question  has  no  legitimate  standing  in  international  law.  It  is 
not  a  private  vessel  converted  to  a  pubhc  purpose,  commissioned  by  the 
government  and  manned  by  officers  of  the  navy;  and,  on  the  other 
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hand,  it  is  not  amerchant  vessel  plying  its  peaceful  calling  without  taking 
part  in  hostilities.  On  September  19,  1914,  the  Department  of  State  is- 
sued a  circular  which  recognized  that,  ''A  merchant  vessel  of  belligerent 
nationality  may  carry  an  armament  and  ammunition  for  the  sole  pur- 
pose of  defense  without  acquiring  the  character  of  a  ship  of  war,"  and 
prescribed  certain  rules  for  determining  the  offensive  or  defensive  char- 
acter of  the  armament  in  each  case.^ 

The  Department  of  State  has  the  authority  of  Chief  Justice  Marshall 
in  the  case  of  The  Nereide  (9  Cranch,  p.  388),  decided  by  the  Supreme 
Court  of  the  United  States  in  1815,  to  ^e  effect  that  a  neutral  may  law- 
fully employ  an  armed  belligerent  vessel  to  transport  his  goods,  and  such 
goods  do  not  lose  their  neutral  character,  by  the  armament,  nor  by  the 
resistance  made  by  such  vessel,  provided  the  neutral  do  not  aid  in  such 
armament  or  resistance.  The  same  question  arose  later  and  the  judg- 
ment of  the  court  in  the  case  of  The  Nereide  was  affirmed  in  the  case  of 
The  AtaJanla  (3  Wheaton,  p.  409),  decided  in  1818. 

It  should  be  said  that  Mr.  Justice  Story  delivered  a  vigorous  dissent- 
ing opinion  in  the  case  of  The  Nereide,  but,  apparently  regarding  the 
question  as  settled  by  the  holding  in  that  case,  he  did  not  dissent  in  the 
case  of  The  Atalanta. 

It  should  also  be  said  that,  while  there  do  not  appear  to  be  many 
adjudged  casesf  the  practice  of  Great  Britain,  as  stated  by  Sir  William 
Scott  in  the  case  of  The  Fanny  (1  Dodson,  p.  443),  decided  in  1814,  is 
opposed  to  The  Nereide  and  accords  with  the  dissenting  opinion  of  Jus- 
tice Story  in  that  case.  The  distinction  between  The  Nereide  and  The 
Fanny,  and  the  questions  involved  in  these  decisions  is  thus  pointed  out 
by  Chancellor  Kent,  in  his  Commentaries: 

In  the  case  of  The  Nereide,  the  Supreme  Court  of  the  United  States  carried  the 
principle  of  immunity  of  neutral  property  on  board  an  enemy's  vessel  to  the  extent 
of  allowing  it  to  be  laden  on  board  an  armed  belligerent  cruiser;  and  it  was  held  that 
the  goods  did  not  lose  their  neutral  character,  not  even  in  consequence  of  resiBtance 
made  by  the  armed  vessel,  provided  the  neutral  did  not  aid  in  such  armament  or 
looiotance,  notwithstanding  he  had  chartered  the  whole  vessel,  and  was  on  board  at 
the  time  of  the  resistance.  The  act  of  arming  was  the  act  of  the  belligerent  party, 
and  the  neutral  goods  did  not  contribute  to  the  armament,  further  than  the  freight, 
which  would  be  paid  if  the  vessel  was  unarmed,  and  neither  the  goods  nor  the  neutral 
owner  were  chargeable  for  the  hostile  acts  of  the  belligerent  vessel,  if  the  neutral 
took  no  part  in  the  resistance.    A  contemporary  decision  of  an  opposite  character, 

*  The  text  of  the  circular  is  printed  in  the  Special  Supplement  to  the  Joubnal  for 
July,  1915,  p.  234. 
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on  the  same  point,  wsuai  made  by  the  English  High  Court  of  Admiralty  in  the  case  of 
the  Fanny;  and  it  was  there  observed  that  a  neutral  subject  was  at  liberty  to  put  his 
goods  on  board  the  merchant  vessel  of  a  belligerent;  but  if  he  placed  them  on  board 
an  armed  belligerent  ship,  he  showed  an  intention  to  resist  visitation  and  search,  by 
means  of  the  association,  and,  so  far  as  he  does  this,  he  was  presumed  to  adhere  to  the 
enemy,  and  to  withdraw  himself  from  his  protection  of  neutrality.  If  a  neutral 
chooses  to  take  the  protection  of  a  hostile  force,  instead  of  his  own  neutral  character, 
he  must  take  (it  was  observed)  the  inconvenience  with  the  convenience,  and  his  prop- 
erty would,  upon  just  and  sound  principles,  be  liable  to  condemnation  along  with 
the  belligerent  vessel. 

The  question  decided  in  the  case  of  the  Nereide  is  a  very  important  one  in  prize  law, 
and  of  infinite  importance  in  its  practical  results;  and  it  is  to  be  regretted  that  the 
decisions  of  two  courts  of  the  highest  character,  on  such  a  point,  should  have  been  in 
direct  contradiction  to  each  other.  The  same  point  afterwards  arose,  and  was  again 
argued,  and  the  former  decision  repeated  in  the  case  of  the  Atalanta.  It  was  observed, 
in  this  latter  case,  that  the  rule  with  us  was  correct  in  principle,  and  the  most  liberal 
and  honorabfe  to  the  jurisprudence  of  this  country,  llie  question  may,  therefore, 
be  considered  here  as  at  rest,  and  as  having  received  the  most  authoritative  decision 
'that  can  be  rendered  by  any  judicial  tribunal  on  this  side  of  the  Atlantic.  (12th  ed., 
Vol.  1,  pp.  132-3.) 

As  far  as  the  United  States  is  concerned,  the  Nereide  is  the  measured 
judgment  of  the  Supreme  Court,  not  overruled  or  departed  from,  but 
solemnly  affirmed  on  a  reconsideration  of  the  question  involved.  The 
law  seems  to  be  clear,  as  far  as  the  Supreme  Court  of  the  United  States 
can  make  or  expound  the  law. 

James  Brown  Scott. 


THE  CONSEQUENCES  OF  THE  SEVERANCE  OF  DIPLOMATIC  RELATIONS 

There  seems  to  be  some  confusion  in  the  public  mind  as  to  the  conse- 
quences of  a  break  in  the  diplomatic  relations  between  two  states. 

When  a  certain  diplomatic  agent  is  unacceptable  for  a  personal  reason, 
his  recaU  may  be  asked  or  he  may  even  be  sent  out  of  a  coimtry,  but  the 
presumption  is  that  a  successor  will  be  appointed.  Suppose  this  not  to 
take  place,  it  is  still  no  proof  of  strained  relations,  because  the  individual 
and  not  the  state  sending  him  is  at  fault. 

It  is  quite  otherwise  when  state  A  commits  an  imfriendly  act  which 
state  B  desires  to  resent.  Their  diplomatic  relations  may  cease,  e.  g., 
through  B's  recall  of  its  agent  to  A,  not  because  the  agent  conducting 
them  is  persona  nan  graUXy  but  because  governmental  intercourse  im- 
plies an  amicable  understanding  which  no  longer  exists.  The  recall  of 
a  minister  is  a  mark  of  displeasure  aimed  at  the  state.    But  even  so, 
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and  even  if  reciprocated,  it  is  not  the  beginning  of  hostilities  necessarily, 
not  even  the  equivalent  of  a  non-intercourse  act  or  reprisals.  Treaties 
between  A  and  B  are  operative,  conuneroe  is  unchecked,  communica- 
tion other  than  diplomatic  imhindered.  There  is  a  background  of  what 
is  conveniently  caUed  "strained  relations,"  which  may  doubtless  grow 
into  hostilities  but  which  equally  well  may  melt  away  in  the  warmth  of 
returning  good-will  or  be  allayed  by  reparation.  The  stoppage  of  direct 
diplomatic  intercourse  may  last  for  a  considerable  time  with  no  hostile 
sequel,  as  in  the  case  of  Great  Britain  and  Venezuela  with  their  boundary 
dispute,  for  ten  years. 

So  likewise  Italy  recalled  her  minister  at  Washington  in  1891  to  mark 
her  displeasure  at  the  slowness  of  redress  for  the  New  Orleans  lynch- 
ing. And,  breaking  relations  at  its  own  end,  France  refused  to  receive 
Pinckney  in  1796,  to  show  its  resentment  at  Jay's  Treaty.  Similar  pres- 
sure was  put  by  the  United  States  upon  France  in  1834  to  enforce  the 
Spoliation  Claims,  and  upon  Mexico  in  1858  to  prevent  discrimination 
against  our  citizens.   None  of  these  instances  resulted  in  actual  war. 

T.   S.   WOOLSEY. 

THE  SEIZURE  OP  ENEMY  SUBJECTS  UPON  NEX7TRAL  VESSELS  UPON 

THE  HIGH  SEAS 

In  the  Journal  Qfficid  of  the  French  Republic  for  November  3, 1914, 
there  appears  the  following  brief  but  very  important  paragraph: 

By  reason  of  measures  taken  by  the  German  military  authorities  in  Belfi^um,  and 
especially  in  Fhmoe,  regarding  persons  susceptible  of  being  called  to  the  colors,  and 
whom  the  said  authorities  have  taken  as  prisoners  of  war  or  have  held  for  further 
action,  the  Government  of  the  Republic  has  given  instructions  that  all  enemy  sub- 
jects of  the  same  category  as  the  above  and  found  on  board  neutral  vessels  shall  be 
made  prisoners  of  war. 

There  are  several  points  of  view  from  which  this  paragraph  of  a  single 
sentence  should  be  considered.  In  the  first  place,  German  subjects  sus- 
ceptible of  military  duty  are  not  to  be  taken  from  German  control, 
which  would  be  proper  enough  to  do  if  the  French  Republic  were  able 
to  capture  them  and  to  remove  them  from  German  jurisdiction;  the 
German  subjects  belonging  to  this  category  are  those  found,  not  in  Ger- 
man territory  or  in  territory  subject  to  German  control,  nor  upon  Ger- 
man vessels  upon  the  high  seas,  from  which  they  could  properly  be 
taken,  but  upon  neutral  vessels,  and  such  persons  are  to  be  made 
prisoners  of  war.    That  is  to  say,  the  French  authorities  are  to  visit 
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and  search  neutral  vessels  upon  the  high  seas,  not  neutral  vessels  which 
have  subjected  themselves  to  French  jurisdiction  by  entering  a  French 
port,  and  the  German  subjects  not  actually  incorporated  in  the  army, 
but  capable  of  being  so  incorporated,  are  to  be  removed  from  the  neu- 
tral vessels  upon  the  high  seas  and  made  prisoners  of  war. 

Now,  the  reason  for  this  is,  not  that  neutrals  have  committed  any 
crime  for  which  they  are  to  be  punished,  but  the  reason,  or  pretext,  is 
that  German  authorities  in  Belgium  and  in  France  have  made  prisoners 
of  war,  or  have  otherwise  held  French  citizens  and  Belgian  subjects  fit 
for  military  service.  This  action  of  the  German  authorities  is  r^arded 
as  wrong,  and  neutral  vessels  carrying  German  subjects  of  the  class 
specified  are  to  suffer  for  allied  misconduct  of  German  authorities  in 
Belgium  and  in  France. 

Retaliation  is  at  best  an  ugly  word,  and  leads  easily  to  reprehensible 
acts  which  people  regret  and  would  rather  have  imdone  when  it  is  too 
late.  But  retaliation  upon  the  enemy  which  affects  only,  or  principally, 
neutrals  who  have  committed  no  wrong  is  indefensible,  and  the  nation 
doing  so  makes  the  justification  of  its  course  very  difficult  and  alienates 
the  sympathy  of  the  neutrals  of  which  the  belligerents  of  to-day  stand 
so  sorely  in  need. 

James  Brown  Scott. 

some  popular  misconceptions  of  nbutralitt 

There  seems  to  be  considerable  popular  misconception  of  the  rights 
and  obligations  involved  in  a  proper  idea  of  neutrality. 

In  the  first  place,  it  should  be  observed  that  the  popular  idea  of 
neutrality  seems  to  differ  widely  from  its  juristic  conception  or  con- 
tent. In  the  eyes  of  the  international  jurist  neutrality  is  a  status 
or  condition,  and  consists  in  the  observance  of  the  Jaw  of  neutraliiy. 
This  law  consists  of  certain  fairly  well-defined  rules  and  regulations 
which  are,  historically  speaking,  for  the  most  part  the  results  of  pre- 
cedents and  of  a  series  of  compromises  between  the  opposing  interests 
of  neutrals  and  belligerents. 

Neutrality  has  been  well  defined  as  "the  condition  of  those  states 
which  in  time  of  war  take  no  part  in  the  contest,  but  continue  pacific 
intercourse  with  the  belligerents."  States  choosing  a  neutral  status  dur- 
ing war  enjoy  certain  legal  rights,  such  as  the  inviolability  from  bellig- 
erent activities  of  their  own  territory  and  the  free  use  of  the  high 
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the  oommon  highway  of  nations.  This  latter  right  is,  however,  subject 
to  the  exercise  of  the  belligerent  rights  of  visit  and  search  and,  under 
certain  circumstances,  of  capture  or  even  of  destruction  of  neutral 
vessels  and  cargoes. 

The  rules  of  neutral  obligation  prescribe  total  abstention  from  cer- 
tain acts  (such  as  the  sale  of  warships  or  the  fitting  and  sending  out  of 
military  expeditions);  the  observance  of  a  formal  impartiality  in  cases 
where  indirect  aid  is  permissible  (as  in  that  of  the  sale  of  munitions  and 
war  supplies) ;  and  the  toleration  by  neutrals  of  the  exercise  of  certain 
belligerent  rights  (such  as  those  of  visit,  search,  and  capture). 

The  popular  idea  of  neutrality  seems  to  be  much  broader  and  far 
more  comprehensive  than  the  legal  conception  thereof.  The  popular 
idea  seems  to  imply  an  attitude  of  assumed  indifference  or  impartiality, 
of  isolation  or  aloofness,  involving  a  total  abstention  from  acts  which 
might  possibly  be  of  material  assistance  to  either  side.  Or,  if  such  in- 
direct aid  be  permitted,  this  conception  of  neutral  obligations  would 
require  that  the  impossible  attempt  be  made  of  holding  even  the  balance 
of  indirect  assistance  between  the  opposing  belligerents.  Some  would 
even  go  so  far  as  to  demand  a  sort  of  spiritual,  moral,  or  intellectual 
neutrality  involving  (as  such  an  attitude  would)  a  suspension  of  judg- 
ment, a  suppression  of  emotional  life,  and  a  negation  in  practice  of  our 
fimdamental  conceptions  of  justice  and  righteousness. 

It  is  not  always  remembered  that  the  status  or  condition  of  neutrality 
is  not  itself  a  legal  duty.  No  state  is  under  l^al  or  moral  obligation  to 
be  or  remain  neutral.  Whether,  for  example,  the  United  States  shall 
continue  to  act  the  part  of  a  neutral  or  belligerent  in  this  war  is  a  ques- 
tion of  national  policy  which,  like  any  other  political  question,  should 
be  decided  from  the  standpoint  of  what  we  deem  to  be  our  own  essential 
and  permanent  interests  coupled  with  those  of  humanity  at  large. 

It  is  of  particular  interest  to  note  that  the  idea  of  juristic  neutrality 
is  comparatively  recent.  The  theory  of  neutral  rights  and  obligations 
was  first  formulated  by  the  great  publicists  of  the  eighteenth  century  like 
Bynkershcek,  Hubner,  and  Vattel;  but  was  first  put  into  real  practice 
by  the  United  States  during  Washington's  administration.  The  so- 
called  "founder"  or  "father"  of  international  law,  Grotius,  was  not 
an  advocate  of  neutrality.  In  a  single  passage — almost  his  sole  ref- 
erence to  the  subject — he  thus  sunmiarizes  his  position: 

It  18  the  duty  of  neutrals  to  do  nothing  which  may  strengthen  the  side  which  has 
the  worse  cause,  or  which  may  impede  the  motions  of  him  who  is  carrying  on  a  just 
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war;  aad  in  a  doubtful  case,  to  act  alike  to  both  sides,  in  permitting  transit,  in  supply- 
ing provisions,  in  not  helping  persons  besieged.^ 

So  recent  and  great  an  authority  as  Westlake  practically  indorses 
this  view.    He  says: 

The  general  duty  of  every  member  of  society  is  to  promote  justice  within  it,  and 
peace  only  on  the  footing  of  justice,  such  being  the  peace  which  alone  is  of  much 
value  or  likely  to  be  durable.  Thus  in  a  state  the  man  would  be  a  bad  dtisen  who 
allowed  a  crime  to  be  committed  before  his  eyes  without  doing  lus  best  to  prevent 
it,  or  who  refused  to  assist  the  magistrates  in  punishing  crime;  and  in  the  society  of 
states  the  action  of  all  the  members  in  upholding  its  laws  is  the  more  required  since  an 
organized  government  is  wanting.  .  .  .  We  may  sum  up  by  saying  that  neutrality 
is  not  morally  justifiable  unless  intervention  in  the  war  is  unlikely  to  promote  jus- 
tice, or  could  do  so  only  at  a  ruinous  cost  to  the  neutral.' 

Most  publicists  agree  that  the  conception  of  "benevolent"  neutral- 
ity is  foreign  to  international  law.  This  is  entirely  true  from  a  purely 
juristic  standpoint,  for  a  state  which  was  "benevolently"  neutral  in 
the  observance  of  its  neutral  duties  toward  a  belligerent  would  not  be 
observing  a  real  neutrality. 

Yet  benevolent  neutrality  may  be  an  actual  political  fact.  The  neutral- 
ity of  Germany  toward  Russia  was  confessedly  "friendly"  during  the 
Russo-Japanese  War.'  The  German  Government  failed  to  prevent 
(if,  it  did  not,  indeed,  encourage)  the  sale  to  Russia  of  a  number  of 
transatlantic  steamers  belonging  potentially  to  its  auxiliary  navy,  and 
it  appears  to  have  permitted  the  exportation  overland  of  torpedo 
boats  to  Russian  territory. 

As  stated  above,  a  state  desiring  to  remain  neutral  is  certainly  bound 
to  discharge  its  neutral  obligations.  But  it  is  not  legally  bound  to  in- 
sist upon  the  observance  of  its  neutral  rights  except  in  so  far  as  these 
involve  a  performance  of  neutral  duties.  There  is  here  a  large  sphere 
within  which  neutral  statesmen  may  act  at  their  discretion  and  be 

1  Jure  BeUi  ac  Pacta,  lib.  Ill,  cap.  17. 

*  Int.  Law,  II,  pp.  160-61.  Westlake  cites  with  apparent  approval  the  views  of 
Lorimer  as  set  forth  in  his  Institute  of  the  Law  of  Nations,  II,  Bk.  IV,  ch.  19.  Lori- 
mer  considers  neutrality  or  non-participation  in  beUigerency  justifiable  only  in  the 
following  cases: 

(1)  mvoluntary  ignorance  of  the  merits  of  the  quarrel;  and  (2)  impotence  or  phys- 
cal  inability  to  participate  in  the  war. 

'  Von  BOlow,  Imperial  Germany,  p.  81.  Von  BQlow  claims  that  without  "failing 
in  strictly  proper  neutrality,"  the  neutrality  of  Germany  with  respect  to  Russia  was 
"even  a  shade  more  kindly  than  that  of  France." 
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properly  influenced  by  motives  of  national  policy  or  considerations  of 
humanity  or  justice. 

Thus,  in  this  war  we  could  not  permit  our  territory  to  be  used  as  a 
base  of  direct  political  or  military  activity  in  the  interest  of  any  bellig- 
erent, for  that  would  involve  a  breach  of  neutral  obligation  as  well  as 
a  violation  of  sovereign  rights.  Nor  would  motives  of  national  honor 
and  self-respect  allow  us  to  permit  the  massacre  of  those  of  our  nationals 
who  are  non-combatants  while  on  board  common  carriers  on  the  high 
seas  or  to  accept  a  mere  money  indemnity  as  compensation  for  the  loss 
of  our  murdered  dead. 

But  when  we  come  to  consider  the  questions  involved  in  Great  Brit- 
ain's straining  ot  the  law  of  contraband,  blockade,  and  continuous 
voyage,  the  case  stands  far  otherwise.  Mere  property  rights  on  how- 
ever large  a  scale  are  here  involved,  and  the  case  is  not  complicated  by 
considerations  of  national  honor  or  a  violation  of  sovereign  rights. 

Questions  relating  to  our  rights  as  traders  or  property  owners  should 
be  decided  primarily  from  the  standpoint  of  the  national  interest. 
In  their  decision  we  must,  however,  consider  not  merely  the  temporary 
or  even  the  material  interests  involved,  but  problems  of  present  and 
future  policy.  Of  these  the  main  problem  relates  to  our  future  rela- 
tions with  that  Power,  which  it  is  almost  certain  will  remain  the  ''Mis- 
tress of  the  Seas"  for  many  years  to  come  and  with  whom  we  have  en- 
joyed dose  cultural  and  social  relations  for  several  centuries. 

Amos  S.  Hsbshey. 

the  abobbican  institute  of  international  law 

The  JouBNAL  has  devoted  several  editorial  comments  to  the  American 
Institute  of  International  Law,  stating  the  reasons  which  suggested  its 
foundation,  the  progress  made  towards  its  permanent  organization,  and 
the  services  which  it  is  expected  to,  and  believed  by  its  partisans  that 
it  can,  render  to  the  development  of  international  law  in  the  Western 
Hemisphere.^  Without  seeking  to  cover  this  groimd  again,  it  is  proper 
to  state  that,  with  the  approval  and  co-operation  of  a  publicist  in  each 
of  the  twenty-one  American  Republics,  such  progress  was  made  that  on 
October  12,  1912,  the  Institute  was  declared  founded.  It  was  the  hope, 
however,  of  its  founders  that  it  might  have  in  the  near  future  a  formal 

^  See  comments  in  the  Journal  for  October,  1912,  p.  949;  January,  1913,  p.  Id3; 
and  October,  1915,  p.  923. 
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meeting  at  which  the  necessary  measures  could  be  taken  to  complete 
its  organization,  to  draft  the  program  of  its  future  activities,  and  to 
enable  it  to  take  its  place  among  the  scientific  societies  of  the  Americas. 
The  American  Institute  is  not  the  creation  of  a  few  enthusiasts  to  be  im- 
posed upon  the  publicists  of  America.  It  rests  upon  a  national  society  es- 
tablished in  the  capital  of  every  American  Republic.  On  the  25th  day 
of  December,  1915,  the  last  of  the  national  societies  to  be  formed  in  the 
twenty-one  American  Republics  was  founded,  and  on  December  29, 
1915,  the  American  Institute  was  formally  opened  in  connection  with 
and  under  the  auspices  of  the  Second  Pan  American  Scientific  Congress. 
It  was  welcomed  by  the  Honorable  Robert  Lansing,  Secretary  of  State 
of  the  United  States,  and  a  member  thereof,  on  the  part  of  the  Govern- 
ment of  the  United  States;  it  was  formally  welcomed  by  His  Excellency 
Eduardo  Su&rez-Mujica,  Ambassador  of  Chile  and  the  President  of  the 
Congress,  a  member  thereof,  on  the  part  of  the  Congress;  and  it  was 
formally  welcomed  by  the  Honorable  Elihu  Root,  a  member  thereof  and 
its  honorary  president,  on  behalf  of  the  American  publicists.  After  its 
opening  session,  it  completed  its  organization  by  electing  the  five  mem- 
bers recommended  by  each  of  the  twenty-one  national  societies,  and  it 
adopted  its  constitution  and  the  by-laws. 

It  is  worth  while  to  consider  for  a  moment  the  relation  between  the 
national  societies  and  the  Institute,  because  when  that  is  understood, 
it  will  be  seen  that  the  Institute,  instead  of  being  created  from  above 
and  superimposed  upon  the  pubUcists  of  different  countries,  in  reality 
is  nothing  more  nor  less  than  a  scientific  body  composed  of  a  committee 
of  five  members  of  each  national  society  and  is  in  this  sense  thdr  rep- 
resentative. This  is  clearly  stated  in  the  third  article  of  the  constitu- 
tion, which  reads  as  follows: 

The  American  Institute  of  International  Law  is  composed  of  committees  or  delega- 
tions of  national  societies  of  international  law,  established  in  the  different  American 
Republics  and  which  it  receives  as  affiliated  with  it,  and  of  which  national  societies 
it  is  the  perpetual  representative. 

The  relation  again  is  indicated  in  Article  4,  devoted  to  national  societies, 
which  says  that 

The  aflfiliated  national  societies  propose  the  members  to  be  elected  by  the  Institute. 
The  members  of  the  national  societies  forming  part  of  the  Institute  constitute  in  their 
country  a  committee  of  direction  of  the  said  society.  This  committee  forms  the  in- 
ternational bond  of  union  between  the  national  society  and  the  Institute. 

The  committee  communicates  either  directly  or  indirectly  by  means  of  the  Seo- 
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retary  Genend  of  the  national  society  with  the  Secretaiy  General  of  the  Institute, 
sendmg  him  the  reports  of  the  said  national  society,  or  indicating  the  progress  of  the 
work  undertaken  by  the  national  society. 

The  Secretaiy  General  of  the  Institute  communicates  the  said  reports  to  the  dif- 
ferent national  societies. 

From  this  it  is  apparent  that  the  American  Institute  is  the  agent  of 
the  different  national  societies  in  which  each  national  society  is  rep- 
resented by  five  of  its  members  recommended  by  the  society  itself,  and 
that  these  five  members  regard  themselves  as  a  bond  of  union  between 
the  Institute,  on  the  one  hand,  of  which  they  are  members,  and  the 
national  society  on  the  other  hand,  of  which  they  are  likewise  members. 
The  Institute  is  thus  composed  of  five  members  from  each  national 
society,  making  105  in  all.  The  governing  board  consists  of  the  officers 
and  two  members,  forming  the  Council  of  Direction,  which  is  thus  com- 
posed: 

Honorary  President,  Elihu  Root. 

President,  James  Brown  Scott. 

Secretary  General,  Alejandro  Alvarez,  Chile. 

Treasurer,  Luis  Anderson,  Costa  Rica. 

Elected  Members,  Antonio  Bustamante,  Cuba;  Joaquin  de  Casasus, 
Mexico. 

The  members  are  for  the  most  part  former  ministers  of  foreign  affairs^ 
diplomats,  members  of  the  Permanent  Court  of  Arbitration,  delegates 
to  the  Hague  Peace  Conferences,  professors  of  international  law,  judges, 
and  publicists. 

Many  projects  were  presented  at  the  recent  meeting  by  the  members, 
and  they  will  be  assigned  for  study  and  report  by  different  committees, 
and  in  many  instances  they  will  be  considered  by  the  national  societies. 
It  is  interesting  in  this  connection  to  note  that  Honorable  Robert 
Lansing,  Secretary  of  State,  requested  the  Institute,  composed  ex- 
clusively of  publicists  from  neutral  nations,  to  take  up,  consider  and 
report  upon  the  question  of  neutrality,  as  appears  from  the  following 
memorandum,  which,  in  virtue  of  its  importance,  is  given  in  full: 

Mbmoranditm 

January  3,  1916. 
At  the  first  meeting  of  the  Institute  I  had  the  honor  to  direct  attention  to  the  im- 
perfect code  of  rules  which  define  and  govern  the  rdations  between  belligerents  and 
neutrals.   These  rules,  which  have  grown  up  during  the  past  one  hundred  and  twenty- 
five  yean  and  have  been  in  some  cases  differently  interpreted  by  courts  of  diff^ent 
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oountries,  have  been  frequently  found  inadequate  to  meet  new  conditions  of  warfare, 
and  as  a  result  every  war  has  changed,  modified  or  added  to  the  rules,  generally 
through  the  process  of  judicial  decisions.  The  prise  courts  of  belligerents  have  thus 
become  the  interpreters  of  belligerent  rights  and  neutral  obligations,  and  their  in- 
terpretations evidence  an  unconscious  prejudice  arising  from  over-appreciation  of  the 
needs  of  the  belligerent.  Writers  on  international  law  have  relied  upon  these  prize 
court  decisions  in  dealing  with  the  subject  of  neutrality  so  that  they  have  laid  down 
rules  formulated  indirectly  from  a  belligerent's  point  of  view.  In  addition  to  these  in- 
fluences affecting  a  code  to  govern  the  conduct  and  treatment  of  neutrals,  interna- 
tional conferences  and  congresses  have  generally  confided  the  drafting  of  rules  relating 
to  belligerent  and  neutral  rights  to  military  and  naval  experts  who  naturally  approach 
the  subject  from  the  bdligerent's  standpoint.  Thus,  judicial  decisions,  text  writers, 
and  international  agreements  have  given  aU  the  advantage  to  the  beUigerent  and 
have  shown  little  regard  for  the  rights  of  neutrals. 

It  would  appear  that  it  is  time  to  reverse  this  process  of  treatment  of  the  subject 
of  neutrality  and  to  deal  with  it  from  the  point  of  view  of  the  neutral. 

I  would,  therefore,  suggest  that  a  committee  be  appointed  to  study  the  problem 
of  neutral  rights  and  neutral  duties  seeking  to  formulate  in  terms  the  principle  under- 
lying the  relations  of  belligerency  to  neutrality  rather  than  the  express  rules  govern- 
ing the  conduct  of  a  nation  at  war  to  a  nation  at  peace.  , 

I  would  further  suggest  that  the  subject  might  be  advantageously  divided  into 
two  parts,  namely,  the  rights  of  neutrals  on  the  high  seas,  and  the  duties  of  neutrals 
dependent  upon  territorial  jurisdiction. 

In  view  of  the  past  year  and  a  half  of  war  the  present  time  seems  particularly  op- 
portune to  study  this  question  and  this  Institute  bdng  composed  of  members  from 
neutral  nations  is  especially  fitted  to  do  this  from  the  proper  point  of  view  and  with 
the  definite  purpose  of  protecting  the  liberty  of  neutrals  from  unjustifiable  restric- 
tions on  the  high  seas  and  from  the  impomtion  of  needless  burdens  in  preserving  their 
neutrality  on  hind. 

Robert  Lansing. 

The  Institute  accepted  the  proposal  of  Mr.  Lansing,  and  will  consider 
and  report  at  a  later  date  upon  the  subject. 

It  adopted  a  statement,  to  be  known  as  its  declaration  of  the  rights 
and  duties  of  nations,  for  the  guidance  of  its  members  in  stating  the 
point  of  view  from  which  it  approaches  questions,  and  the  prindples 
which  wiU  guide  its  conduct.  The  declaration  adopted  January  6^  1916, 
follows; 

DBCLARATION  OF  THB  RIGHTS  AND  DXmBS  OF  NATIONS  ADOPTED  BT  THE  AMERI- 
CAN INSnTUTB  OF  INTERNATIONAL  LAW  AT  ITS  FIRST  SESSION  IN  THE  dTT  OF 
WASHINGTON,   JANUARY  6,    1916 

WHEREAS  the  municipal  law  of  civilized  nations  recognises  and  protects  the 
right  to  life,  the  right  to  liberty,  the  right  to  the  pursuit  of  happiness,  as  added  by 
the  Declaration  of  Independence  of  the  United  States  of  America,  the  right  to  legal 
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equality,  the  right  to  property,  and  the  right  to  the  enjoyment  of  the  aforesaid  rights; 
and 

WHEREAS  these  fundamoital  rights,  thus  univeisaUy  recognised,  create  a  duty 
on  the  part  of  the  peoples  of  all  nations  to  observe  them;  and 

WHEREAS,  according  to  the  political  philosophy  of  the  Declaration  of  Indepen- 
dence of  the  United  States,  and  the  univereal  practice  of  the  American  Republics, 
nations  or  governments  are  regarded  as  created  by  the  people,  deriving  their  just 
powers  from  the  consent  of  the  governed,  and  are  instituted  among  men  to  promote 
their  safety  and  happiness  and  to  secure  to  the  people  the  enjoyment  of  their  funda- 
mental rights;  and 

WHEREAS  the  nation  is  a  moral  or  juristic  person,  the  creature  of  law,  and  subor- 
dinated to  law  as  is  the  natural  person  in  political  society;  and 

WHEREAS  we  deem  that  these  fundamental  rights  can  be  stated  in  terms  of  in- 
ternational law  and  applied  to  the  relations  of  the  members  of  the  society  of  nations, 
one  with  another,  just  as  th^  have  been  applied  in  the  relations  <^  the  citizens  or 
subjects  <^  the  states  forming  the  Society  of  Nations;  and 

WHEREAS  these  fundamental  rights  of  national  jurisprudence,  namdy,  the  right 
to  life,  the  right  to  liberty,  the  right  to  the  pursuit  of  happiness,  the  right  to  equality 
before  the  law,  the  right  to  property,  and  the  right  to  the  observance  thereof  are, 
when  stated  in  terms  of  international  law,  the  right  of  the  nation  to  exist  and  to  pro- 
tect and  to  conserve  its  existence;  the  right  of  independence  and  the  freedom  to 
develop  itself  without  interference  or  control  from  other  nations;  the  right  of  equality 
in  law  and  before  law;  the  right  to  territory  within  defined  boundaries  and  to  exclu- 
sive jurisdiction  therein;  and  the  right  to  the  observance  of  these  fundamental  rights; 
and 

WHEREAS  the  rights  and  the  duties  of  nations  are,  by  virtue  of  membership  in 
the  society  thereof,  to  be  exercised  and  performed  in  accordance  with  the  exigencies 
of  theur  mutual  interdependence  expressed  in  the  preamble  to  the  Convention  for  the 
Pacific  Settlement  of  International  Disputes  of  the  First  and  Second  Hague  Peace 
Conferences,  recognizing  the  solidarity  which  unites  the  members  of  the  society 
of  dvilized  nations; 

THEREFORE,  Thb  Ambrioan  Institdtb  of  International  Law,  at  its  first 
session,  held  in  the  City  of  Washington,  in  the  United  States  of  America,  on  the  sixth 
day  of  January,  1916,  adopts  the  following  six  articles,  together  with  the  commentaiy 
thereon,  to  be  known  as  its  Dbclaration  of  thb  Rights  and  Duties  of  Nations: 

I.  Every  nation  has  the  right  to  exist,  and  to  protect  and  to  conserve  its  existence; 
but  this  right  neither  implies  the  right  nor  justifies  the  act  of  the  state  to  protect  it- 
sdf  or  to  conserve  its  existence  by  ^e  commission  of  unlawful  acts  against  innocent 
and  unoffending  states. 

II.  Every  nation  has  the  right  to  independence  in  the  sense  that,  it  has  a  right 
to  the  pursuit  of  happiness  and  is  free  to  develop  itself  without  interference  or  con- 
trol from  other  states,  provided  that  in  so  doing  it  does  not  interfere  with  or  violate 
the  rights  of  other  states. 

in.  Every  nation  is  in  law  and  before  law  the  equal  of  every  other  nation  belong- 
ing to  the  society  of  nations,  and  all  nations  have  the  right  to  claim  and,  according  to 
the  Declaration  of  Independence  of  the  United  States,  "  to  assume,  among  the  powers 
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of  the  earth,  the  separate  and  equal  station  to  which  the  laws  of  nature  and  of  nature's 
God  entitle  them." 

IV.  Every  nation  has  the  right  to  territory  within  defined  boundaries  and  to  ex- 
ercise ezclusiye  jurisdiction  over  its  territory,  and  all  persons  whether  native  or 
foreign  found  therein. 

y.  Every  nation  entitled  to  a  right  by  the  law  of  nations  is  entitled  to  have  that 
right  respected  and  protected  by  all  other  nations,  for  right  and  duty  are  corrdalive, 
and  the  right  of  one  is  the  duty  of  all  to  observe. 

VI.  International  law  is  at  one  and  the  same  time  both  national  and  international: 
national  in  the  sense  that  it  is  the  law  of  the  land  and  applicable  as  such  to  the  deci- 
sion of  all  questions  involving  its  principles;  international  in  the  sense  that  it  is  the 
law  of  the  society  of  nations  and  applicable  as  such  to  all  questions  between  and 
among  the  members  of  the  society  of  nations  involving  its  principles. 

The  declaration  is  accompanied  by  the  official  commentaries  adopted 
at  one  and  the  same  time,  stating  the  sense  in  which  each  right  and  each 
duty  is  to  be  miderstood,  based  upon  decisions  of  the  Supreme  Court 
of  the  United  States  and  upon  statements  of  Latin-American  publicists. 
It  is  too  long  to  be  printed  in  this  place,  and  too  important  to  be  sum- 
marized. 

During  the  meeting  an  invitation  was  officially  presented  by  the 
Government  of  Cuba,  inviting  the  American  Institute  to  hold  its  next 
session  in  the  City  of  Havana  as  the  guest  of  the  Cuban  Government. 
This  invitation  was  accepted,  and  the  date  provisionally  agreed  upon 
for  the  second  session  was  the  middle  of  January,  1917. 

The  American  Institute  of  International  Law  has  barely  b^un  its  la- 
borsand,  without  predicting  either  theirnatureor  their  value,  it  is  perhaps 
sufficient  to  say  that  such  men  as  Dr.  Ruy  Barbosa,  of  Brazil,  Dr.  Luis 
Drago,  of  Argentina,  Dr.  Joaquin  Casasus,  of  Mexico,  and  Hon.  Elihu 
Root,  of  the  United  States,  would  not  consent  to  be  members  of  an  or- 
ganization, lending  their  names  and  pledging  themselves  to  unlimited 
co-operation,  if  they  do  not  believe  that  it  is  calculated  to  succeed  and 
to  render  services  to  the  cause  of  international  law,  which  wiU  justify 
its  creation.  James  Brown  Scott. 

A  RECENT  DEPLOYBCENT  OF  THE  LATIN  AMERICAS  IN  SX7PP0RT  OF  A  DIP- 
LOMATIC AND  HX7MANITARIAN  POLICY  INITIATED  BT  THE  AMERICAN 
GOVERNMENT 

Those  of  US  who  were  interested  listeners  to  the  clear  exposition  of  the 
final  resolutions  of  the  Second  Pan  American  Scientific  Congress  were 
somewhat  disappointed  that  reference  was  not  made  in  the  Resolutions 
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to  the  promptnees  and  loyalty  of  the  Latin  Americas  in  their  help  to 
the  American  Government  to  secure  the  ratifications  and  effectua- 
tion of  the  International  Opium  Convention  signed  at  The  Hague,  Janu- 
ary 23,  1912. 

The  just  mentioned  convention,  as  the  readers  of  the  Journal  know, 
is  perhaps  one  of  the  most  far-reaching  commercial  and  diplomatic 
documents  subscribed  to  at  The  Hague  in  recent  years  by  the  nations  of 
the  world.  The  convention  embodies  principles  of  international  law 
and  diplomacy  which  are  bound  to  have  an  uplifting  effect  on  mankind 
and  to  permanently  influence  all  futiu^  international  conferences  held 
at  The  Hague  or  at  any  of  the  other  great  centers  of  thought  and  action. 

It  does  not  seem  to  be  generally  known,  yet  as  a  matter  of  fact,  the 
International  Opium  Convention,  together  with  its  Protocols,  was  effec- 
tuated at  The  Hague,  February  12,  1915. 

This  effectuation  was  accomplished  in  the  midst  of  war  and,  as  the 
American  Minister  to  The  Hague  remarked,  in  substance,  we  put  this 
convention  into  effect  as  between  the  United  States,  China  and  the 
Netherlands  in  spite  of  war,  to  show  the  world  at  large  that  instruments 
negotiated  at  The  Hague  are  not  mere  scraps  of  paper. 

In  the  International  Conference  of  1911-2  when  the  International 
Opium  Convention  was  formulated  by  twelve  of  the  leading  Powers 
of  the  world,  plans  came  to  light  which  it  was  evident  were  designed 
to  wreck  the  well-matured  objective  of  the  American  Government, 
whose  only  aim  was  to  clear  the  diplomatic  slate  as  between  China  and 
the  Treaty  Powers,  and  to  bring  to  an  end  a  social  and  economic  evil 
which  for  over  one  hundred  years  had  been  a  hindrance  to  normal  inter- 
course between  Americans,  Europeans  and  the  Chinese  and  other  Far 
Eastern  peoples. 

The  convention  just  referred  to  was  signed  at  The  Hague  on  Janu- 
ary 23,  1912.  Before  its  final  formulation  and  signature  two  attempts 
were  made  to  nullify  it. 

There  was  first,  a  general  suspicion  on  the  part  of  the  delegations  of 
the  negotiating  Powers  of  the  ability  of  the  American  Government  to 
carry  out  its  part  of  the  convention.  This  suspicion  was  well  based, 
for  at  the  time  there  was  no  Federal  statute  in  force  corresponding  in 
any  way  to  the  statutes  which  all  of  the  other  governments  had  on  their 
books  which  conformed  more  or  less  to  the  terms  of  the  convention. 

Then  again,  there  was  an  attempt  to  derelict  the  convention  as  a 
whole  by  requiring  before  its  ratification  and  effectuation,  signatures 
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to  it,  and  agreements  to  ratify  it,  by  certain  of  the  European  Powers, 
and  the  signatures  and  ratifications  of  all  of  the  Latin  Americas.  There 
were  certain  of  the  diplomats  at  the  conference  who  labored  under  the 
erroneous  impression  that  there  was  so  much  friction  between  the 
United  States  and  the  Latin  Americas  that  the  former  could  not  secure 
the  adhesion  of  the  latter  to  the  convention. 

On  the  first  point  there  were  certain  questions  put  to  the  American 
delegation,  which,  while  interesting,  were  not  quite  customary  in  a  full 
powered  conference.    The  questions  were  as  follows: 

What  guarantee  can  they  (the  American  del^ation),  give  to  the  other 
delegations  that  the  United  States  Government,  after  having  signed  and 
ratified  the  treaty  (t.  e.,  the  convention  imder  consideration),  will  pass 
the  necessary  legislation  to  put  the  stipulations  of  the  treaty  into  force? 

What  guarantee  can  the  American  delegation  give  that  the  stipula- 
tions of  the  convention,  after  having  been  put  into  force,  will  not  be 
invalidated  by  subsequent  laws  not  in  harmony  with  the  convention? 

Rather  awkward  questions  and  bluntly  put  to  the  American  delega- 
tion by  Herr  Delbrttck,  of  the  German  delegation,  by  order  of  his 
government. 

After  propoimding  these  questions,  Herr  Delbrack  stated:  ''It  is  of 
great  importance  to  the  German  delegation  to  have  an  answer  to  these 
questions  from  the  American  delegation  and  to  have  inserted  in  the 
minutes  the  questions  and  their  answers."  (See  page  105,  Summaiy  of 
Minutes  of  the  International  Opium  Conference.) 

These  questions  had  to  be  answered,  although  as  said  before,  they 
were  unusual.  Therefore  the  leader  of  the  American  delegation,  know- 
ing what  the  Congress  and  Executive  had  in  mind,  contented  himself 
with  assuring  the  leader  of  the  German  delegation  that  the  good  faith 
of  the  United  States  was  a  sufiicient  guarantee  that  the  Congress  would 
pass  the  necessary  legislation  to  enforce  the  convention  if  Germany 
would  sign  and  ratify  it. 

Ratification  of  the  convention  has  been  made  by  the  United  States, 
and  the  Congress  has  passed  five  acts  which  more  than  carry  out  the 
terms  of  the  convention,  and  so  fully  answer  the  questions  put  by  the 
German  delegation. 

It  should  be  noted  that  to  date  Germany  has  not  ratified  the  conven- 
tion or  promised  to  ratify  it;  while  some  forty  other  nations  have  done  so. 

But  the  main  point:  What  of  the  action  of  the  Latin  Americas  on  a 
question  which  only  remotely  concerned  them? 
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The  Conference  of  1911-2  insisted  that  the  International  Opium 
Convention  should  be  signed  and  ratified  by  the  Latin  Americas.  Other- 
wise the  convention  was  a  dead  letter  to  Europe.  Article  22  of  the 
convention  exhibits  this.  It  devolved  upon  the  American  Government 
to  secure  favorable  action  from  the  Latin  Americas. 

After  the  adjournment  of  The  Hague  Conference,  the  United  States 
presented  the  whole  proceedings  of  the  Shanghai  Commission  of  1909 
and  The  Hague  Conference  of  1911-2  to  the  Latin  American  Govern- 
ments with  a  request  that,  for  the  benefit  of  humanity  at  large,  for  the 
sake  of  international  comity  and  the  success  of  Hague  Conferences,  the 
Latin  Americas  promptly  agree  to  Article  22  of  the  International  Opium 
Convention.  This  was  done  in  a  circular  instruction  dated  April  15, 
1912. 

That  instruction  was  to  the  effect  that  during  some  thirty  years  a 
powerful  and  extensive  public  opinion  had  arisen  in  the  United  States 
and  in  several  of  the  larger  European  countries  which  aimed  to  secure 
the  abolition  of  the  opium  traffic  as  seen  in  Far  E^astem  countries  and 
in  the  United  States.  This  public  opinion  had  been  brought  to  the 
attention  of  Secretary  Hay  and  President  Roosevelt,  and  to  the  high 
officials  of  those  other  countries  having  intimate  commercial  intercourse 
with  China.  The  particular  feature  of  the  instruction  was  an  appeal 
to  the  Latin  Americas  to  accept  the  terms  of  the  International  Opium 
Convention  and  so  assure  the  world  at  large  that  they  were  as  ever  in 
close  sympathy  with  any  unselfish  movement  inaugurated  by  the 
United  States. 

By  October,  1912,  without  a  word  of  dissent  or  of  suggestion  of  change 
in  the  terms  of  the  International  Opium  Convention,  all  of  the  Latin 
Americas,  except  Peru,  had  agreed  to  the  convention.  They  so  informed 
the  United  States  and  The  Netherlands. 

Peru,  with  large  economic  interests  at  stake,  had  perforce  to  thor- 
oughly examine  the  convention.  For  by  a  favorable  assent  to  the  instru- 
ment it  stood  to  lose  a  couple  of  millions  of  revenue  per  annum.  Yet 
His  Elxcellency,  M.  Pezet,  Peruvian  Minister  at  Washington,  was  fully 
aUve  to  the  necessity  of  a  solid  backing  of  all  of  the  Latin  Americas  to 
the  convention.  In  every  way  possible  he  placed  all  iacts  before  his 
government  and  it  will  be  shown  in  a  final  paragraph  that  his  high- 
minded  action  was  successful. 

The  Second  International  Opium  Conference  met  at  The  Hague, 
July  1,  1913.    All  of  the  Latin  Americas  were  represented,  except  Peru. 


Digitized  by 


Google 


130  THE   AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

It  was  largely  owing  to  the  Latin  American  representation  that  some 
thirty  nations  agreed  to  ratify  the  convention  of  1911-2  and  to  pass  the 
necessary  legislation  to  enforce  it.  It  was  seen  by  the  European  diplo- 
mats that  there  were  no  serious  difficulties  between  the  United  States 
and  the  sister  republics  of  the  American  continent,  and  that  Article  22 
of  the  convention  had  simply  proved  that  on  large  diplomatic,  economic 
and  humanitarian  questions  the  twenty-one  republics  would  stand 
shoulder  to  shoulder. 

Yet,  during  the  nine  days  of  the  Second  Conference  the  American 
delegates  were  frequently  reminded  that  the  United  States  and  the 
Netherlands  acting  together  had  not  been  able  to  persuade  Peru  to 
accept  the  convention  of  1911-2,  with  a  large  financial  loss  to  herself. 
But  Minister  Pezet  was  watching  the  action  of  the  Second  Conference. 

The  delegates  of  some  thirty  Powers  representing  Europe,  America 
and  Asia  had  no  sooner  affixed  their  signatures  to  a  protocol  which 
ratified  the  International  Opium  Convention  and  provided  for  its  gen- 
eral effectuation,  than  came  a  cablegram  to  the  Minister  for  Foreign 
Affairs  of  the  Netherlands  notif3dng  him  that  the  Peruvian  Government 
had  instructed  its  minister  plenipotentiary  to  sign  the  convention  and 
agree  to  its  ratification. 

This  action  of  Peru  was  noble;  especially  in  view  of  the  fact  that  as 
a  Treaty  Power  with  China,  neglect  on  her  part  would  have  meant 
irreparable  damage  to  the  large  plan  of  the  United  States,  and  evil 
consequences  to  China  in  her  great  effort  to  shake  herself  loose  from  the 
opium  traffic. 

Thus  when  the  Second  International  Opium  Conference  adjoiimed 
at  The  Hague  on  July  9,  1913,  every  Latin  American  state  had  favor- 
ably answered  the  call  of  the  American  Government  of  April  15,  1912. 
Europe  saw  that  the  Americas  were  as  one  on  any  sane  issue  designed 
to  be  accomplished  at  The  Hague. 

The  recent  Second  Pan  American  Scientific  Congress  stamps  this 
great  fact  beyond  dispute.    He  who  runs  may  read. 

Hamilton  Wright. 

the  second  pan-american  scientific  congress 

This  Congress  met  at  Washington  December  27,  1915,  and  adjourned 
on  January  8,  1916,  after  what  has  been  universally  considered  a  re- 
markably successful  meeting.     The  programs  of  the  Subsections  on  In- 


Digitized  by 


Google 


EDITORIAL  COMMENT  131 

temational  Law,  Public  Law,  and  Jurisprudence,  printed  in  the  Journal 
for  October,  1915,  pages  916,  921  and  922  were  carried  out  in  general, 
with  the  modifications  that  always  have  to  be  made  in  a  congress  of 
a  non-political  kind,  and  even  in  political  congresses.  It  is  stated  on  high 
authority  that  there  are  two  things  you  can  always  expect  from  them. 
One  is  that  it  will  do  something,  and  the  other  that  it  will  not  carry  out 
its  program.  It  is  not  necessary  to  restate  the  programs,  which  were  only 
slightly  modified,  or  to  dwell  upon  the  nature,  scope  or  value  of  the  pro- 
ceedings, because  the  Final  Act  of  the  congress  will  shortly  be  published, 
with  an  official  report  in  the  nature  of  an  interpretative  commentary. 

The  complete  list  of  recommendations  of  the  congress  are  unfortu- 
nately both  too  numerous  and  too  lengthy  to  be  reproduced  here,  but  it  is 
proper  briefly  to  refer  to  the  recommendations  on  the  subject  of  intei^ 
national  law. 

In  the  first  place,  it  should  be  said  that  the  articles  of  the  Final  Act 
dealing  with  international  law  are  based  upon  the  recommendations  of 
the  Conference  of  American  Teachers  of  International  Law,  held  at 
Washington,  April  23-25,  1914,  upon  the  invitation  of  the  American 
Society  of  International  Law  at  its  eighth  annual  meeting.^  The  rec- 
ommendations of  the  Teachers'  Conference  were  submitted  to  and  ap- 
proved by  the  Executive  Council  of  the  Society,  which  in  turn  trans- 
mitted the  recommendations  involving  the  expenditure  of  money  to 
the  Division  of  International  Law  of  the  Carnegie  Endowment  for  In- 
ternational Peace,  with  the  recommendation  that  steps  be  taken  to  carry 
them  into  effect.  The  Executive  Committee  of  the  Endowment  approved 
the  reconmiendations  referred  to,  expressed  its  willingness  to  coK)perate 
with  the  American  Society  of  International  Law  in  rendering  them  efifec- 
tive,  and  the  Trustees  of  the  Endowment  have  approved  this  action  of 
their  committee. 

The  recommendations  thus  vouched  for  and  now  approved  by  a  sci- 
entific congress  of  the  Americas  and  signed  by  the  official  delegates  of 
twenty-one  nations  authorized  to  sign  the  Final  Act  thereof,  have  more 
than  a  passing  interest  since  they  make  an  international  as  distinguished 
from  a  national  appeal,  and  are  therefore  worthy  of  very  great  consider- 
ation. 

Briefly  sununarized,  the  recommendations  are: 

The  preparation  and  publication  of  a  bibliography  of  international 
law  and  related  subjects,  and  of  a  carefully  prepared  index-digest  of 
'  Printed  in  the  PtooeedingB  of  the  Society  for  1914,  p.  315. 
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the  heads  and  subheads  on  international  law,  with  references  thereto; 
the  collection  and  publication,  in  cheap  and  convenient  form,  of  offi- 
cial documents,  both  foreign  and  domestic,  bearing  upon  international 
law;  the  publication  of  an  international  law  reporter  of  judgments  of 
national  courts  involving  questions  of  international  law,  the  sentences 
of  arbitral  tribunals,  and  the  awards  of  mixed  commissions.  This  recom- 
mendation was  intended  to  supply  the  public  with  material  both  in- 
teresting and  indispensable  to  the  study  of  international  law.  Another 
recommendation  aims  to  increase  the  courses  and  the  time  devoted  to 
international  law  in  American  institutions  of  learning.  Another  article 
concerns  the  teaching  of  international  law,  and  recommends  that  em- 
phasis be  laid  upon  the  positive  nature  of  the  subject  and  the  definiteneas 
of  the  rules;  that  international  law  be  not  made  the  occasion  of  a  univer- 
sal peace  propaganda;  that  concrete  cases  be  considered;  that  accepted 
rules  of  international  law  be  distinguished  from  questions  of  interna- 
tional policy;  and  that  the  experience  of  no  one  country  be  allowed  to 
assume  undue  importance;  that  the  higher  students  of  American  in- 
stitutions of  learning  be  encouraged  to  continue  their  studies  in  dif- 
ferent countries,  prdTerably  in  the  Academy  of  International  Law  at 
The  Hague  when  that  institution  is  started;  that  international  law  be 
treated  on  a  plane  of  equality  with  other  subjects  in  the  curricula  of 
colleges  and  universities;  and  that  professorships  or  departments  devoted 
to  its  study  be  established  where  they  do  not  exist;  that  law  schools 
be  eamestiy  requested  to  include  international  law  in  their  courses  of 
study;  that  in  institutions  where  instruction  in  international  law  is  lack- 
ing, steps  be  taken  to  secure  the  presence  of  visiting  professors,  who 
should  be  invited  to  give  courses,  not  isolated  lectures  on  matters  of 
passing  interest;  that  specialized  courses  be  established  in  institutions 
in  preparation  for  the  diplomatic  and  consular  services;  that  the  study 
of  international  law  be  required  in  specialized  courses  in  preparation 
for  business;  that  in  stud3ring  and  teaching  international  law  in  Amer- 
ican institutions,  special  stress  be  laid  upon  problems  affecting  the  Amer- 
ican public,  and  upon  doctrines  of  American  origin;  and,  finally,  the 
congress  extended  to  the  American  Institute  of  International  Law  ''a 
cordial  welcome  into  the  circle  of  scientific  prganizations  of  Pan  Amer- 
ica, and  records  a  sincere  wish  for  a  successful  career,  and  the  achieve- 
ment of  the  highest  aims  of  its  important  labors."  The  recommenda- 
tions will,  it  is  to  be  hoped,  not  fall  upon  deaf  ears,  for,  as  Mr.  Root  has 
so  often  pointed  out,  democracy  has  come  to  its  own;  and,  if  it  is  to  ex- 
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ercise  a  high  and  fruitful  influence  in  internaticmal  relations,  the  people 
must  be  impressed  v/ith  a  sense  of  their  duties  as  well  as  with  a  knowl- 
edge of  their  rights. 

James  Brown  Scott. 

THE  ANNUAL  MEETING  OF  THE  SOCIETY 

Pursuant  to  the  arrangements  previously  announced,^  the  ninth 
annual  meeting  of  the  Society  was  held  in  Washington,  December  28- 
30y  1915,  in  connection  with  the  meeting  of  the  Subsection  on  Interna- 
tional Law  of  the  Second  Pan  American  Scientific  Congress. 

The  meeting  was  opened  on  Thursday  evening  by  the  Honorable 
Elihu  Root,  President  of  the  Society,  who  delivered  his  presidential 
address  before  an  audience  that  taxed  the  capacity  of  the  large  meet- 
ing place.  The  subject  of  his  address  was  ''The  Outlook  for  Interna- 
tional Law"  ^  in  which,  while  recognizing  the  difficulties  under  which 
international  law  now  labors,  he  asserted  that  its  development  into  a 
more  definite  body  of  rules  with  less  uncertain  means  for  insuring  their 
enforcement  will  be  a  necessary  prerequisite  to  the  re-establishment  and 
maintenance  of  the  normal  relations  of  intercourse  between  nations,  and 
he  indicated  in  a  general  way  the  steps  which  must  be  taken  in  order 
to  place  the  science  upon  a  firmer  and  more  practicable  basis.  This 
address  made  a  fitting  ke3mote  for  the  remarks  which  followed  through- 
out the  remainder  of  the  meeting. 

The  opening  session  being  a  joint  meeting  with  the  Subsection  on  In- 
ternational Law  of  the  Congress,  Mr.  Root  was  followed  by  two  speakers 
on  the  program  of  the  Subsection,  namely,  the  Honorable  John  Bassett 
Moore  and  Professor  George  Grafton  Wilson,  who  delivered  scholarly 
papers  upon  "The  Relation  of  International  Law  to  National  Law  in 
American  countries."  The  session  ended  with  a  suggestive  discourse 
by  Professor  Norman  Dwight  Harris  of  Northwestern  University,  who 
spoke  for  the  Society  upon  "The  Duties  and  Obligations  of  Neutral 
Governments,  parties  to  the  Hague  Conventions,  in  case  of  actual  or 
threatened  violations  by  Belligerents  of  the  stipulations  of  the  said  Con- 
ventions." 

The  second  session,  held  on  Wednesday  morning,  was  likewise  a  joint 
meeting  between  the  Society  and  the  Subsection  on  International  Law. 

>  See  the  Journal  for  October,  1915,  p.  915. 
*  Reprinted  in  this  Journal,  p.  1. 
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On  this  occasion  Professor  Theodore  S.  Woolsey  and  Mr.  Edward  A. 
Haniman  appeared  upon  the  Society's  program.  The  former  made  a 
valuable  contribution  to  the  subject  of  "Retaliation  and  Punishment 
in  International  Law/'  and  the  latter  discussed  ''The  means  to  be  pro- 
vided and  procedure  adopted  for  authoritatively  determining  whether 
the  Hague  Conventions  or  other  general  international  agreements,  or 
the  rules  of  international  law,  have  been  violated?  In  case  of  violation, 
what  should  be  the  nature  of  the  remedy  and  how  should  it  be  enforced?" 
For  the  Subsection  on  International  Law,  Messrs.  Jackson  H.  Ralston 
and  Walter  S.  Penfield  gave  interesting  historical  presentations  of  "The 
Attitude  of  American  Countries  toward  International  Arbitration  and 
the  Peaceful  Settlement  of  International  Disputes." 

The  third  session  was  held  on  Wednesday  night,  the  Society  meeting 
jointly  with  the  American  Political  Science  Association  and  the  Amer- 
can  Society  for  Judicial  Settlement  of  International  Disputes.  Professor 
Jesse  S.  Reeves,  of  the  University  of  Michigan,  representing  the  Polit- 
ical Science  Association,  made  a  careful  analysis  of  international  dis- 
putes, pointing  out  the  fundamental  difference  between  those  of  £^  justic- 
iable nature  and  those  of  a  non-justiciable  nature.  The  nature  and 
form  of  the  agreement  for  the  submission  of  justiciable  disputes  to  an 
international  court  were  carefully  treated  by  Dr.  James  Brown  Scott, 
speaking  for  the  Judicial  Settlement  Society,  and  the  session  closed 
with  a  well  considered  address  by  Professor  A.  de  Lapradelle,  of  the 
University  of  Paris,  who  covered  the  following  topic  on  the  program  of 
the  Society:  "Is  a  uniform  law  of  neutrality  for  all  nations  desirable 
or  practicable?  If  so,  what  are  the  principles  upon  which  such  a  law 
should  be  based,  and  what  generally  should  be  its  provisions?" 

The  fourth  session,  held  Thursday  morning,  was  devoted  to  a  con- 
sideration of  the  following  subject  upon  the  program  of  the  Society: 
"What  modifications,  if  any,  should  be  made  in  the  law  and  practice 
as  now  applied  by  the  principal  maritime  nations  concerning  the  follow- 
ing subjects  of  international  naval  law  in  order,  under  the  conditions 
of  the  modem  interdependence  of  nations,  adequately  to  safeguard  the 
interests  of  both  neutrals  and  belligerents?"  Blockade  and  continu- 
ous voyage  were  taken  up  and  considered  by  President  Harry  Pratt 
Judson,  of  the  University  of  Chicago,  and  Contraband  and  Visit  and 
Search  by  Professor  George  C.  Butte,  of  the  University  of  Texas. 

The  concluding  session  took  place  on  Thursday  afternoon,  this  being 
a  joint  meeting  of  the  Society  with  the  Subsection  on  International  Law 
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and  the  newly  formed  American  Institute  of  International  Law.  The 
Honorable  Elihu  Root,  representing  the  Society,  Dr.  Victor  Maurtua, 
of  the  University  of  San  Marcos,  Lima,  Peru,  representing  the  American 
Institute  of  International  Law,  and  the  Honorable  Simeon  E.  Baldwin 
and  Mr.  Arthur  K.  Kuhn,  speaking  on  behalf  of  the  Subsection  on  In- 
ternational Law,  discussed  the  advisability  and  practicability  of  the 
codification  of  international  law  and  the  agencies  by  which  it  should  be 
undertaken.  In  the  course  of  his  remarks  upon  this  subject,  Mr.  Root 
took  occasion  to  aUude  to  the  necessity  for  an  agreement  upon  clear  and 
definite  rules  of  conduct  to  control  the  great  nations  in  their  dealings 
with  the  small  and  weak.  Turning  to  the  Latin  American  delegates, 
he  said: 

It  is  now  nearly  ten  years  ago  since  your  people,  gentlemen,  and  the  other  peoples 
of  South  America,  were  good  enough  to  give  serious  and  respectful  consideration  to 
a  message  that  it  was  my  fortune  to  take  from  this  great  and  powerful  Republic  of 
North  America  to  the  other  American  nations.  I  wish  to  say  to  you,  gentlemen,  and 
to  all  my  Latin  American  friends  here  in  this  congress,  that  everything  that  I  said 
in  behalf  of  the  Government  of  the  United  States  at  Rio  de  Janeiro  in  1906  *  is  as 
true  now  as  it  was  true  then.  There  has  been  no  departure  from  the  standard  of  feel- 
ing and  of  policy  which  was  declared  then  in  behalf  of  the  American  people.  On  the 
contrary,  tibere  is  throughout  the  people  of  this  country  a  fuller  realization  of  the 
duty  and  the  morality  and  the  high  policy  of  that  standard.  Of  course,  in  every 
country  there  are  individuals  who  depart  from  the  general  opinion  and  general  con- 
viction both  in  their  views  and  in  their  conduct;  but  the  great,  the  overwhelming 
body  of  the  American  people  love  liberty,  not  in  the  restricted  sense  of  desiring  it 
for  themselves  alone,  but  in  the  broader  sense  of  desiring  it  for  all  mankind.  The 
great  body  of  the  people  of  these  United  States  love  justice,  not  merely  as  they  de- 
mand it  for  themselves,  but  in  being  willing  to  render  it  to  others.  We  believe  in  the 
independence  and  the  dignity  of  nations,  and  while  we  are  great,  we  estimate  our 
greatness  as  one  of  the  least  of  our  possessions,  and  we  hold  the  smallest  state,  be  it 
upon  an  island  in  the  Caribbean  or  anywhere  in  Central  or  South  America,  as  our 
equal  in  dignity,  in  the  right  to  respect  and  in  the  right  to  the  treatment  of  an  equal. 
We  believe  that  nobility  of  spirit,  that  high  ideals,  that  capacity  for  sacrifice  are 
nobler  than  material  wealth.  We  know  that  these  can  be  found  in  the  little  state  as 
well  as  in  the  big  one.  In  our  respect  for  you  who  are  small,  and  for  you  who  are 
great,  there  can  be  no  element  of  condescension  or  patronage,  for  that  would  do  vio- 
lence to  our  own  conception  of  the  dignity  of  independent  sovereignty.  We  desire 
no  benefits  which  are  not  the  benefits  rendered  by  honorable  equals  to  each  other. 
We  seek  no  control  that  we  are  unwilling  to  concede  to  others,  and  so  long  as  the 
spirit  of  American  freedom  shall  continue,  it  will  range  us  side  by  side  with  you, 
great  and  small,  in  the  maintenance  of  the  rights  of  nations,  the  rights  which  exist 

*  Pertinent  extracts  from  Mr.  Root's  address  at  Rio  de  Janeiro  in  1906,  axe  printed 
in  an  editorial  comment  in  the  Journal  for  April,  1909,  Vol.  Ill,  p.  424. 
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as  against  us  and  as  against  all  the  rest  of  the  world.  With  that  spirit  we  hail  your 
presence  here  to  oodperate  with  those  of  us  who  are  interested  in  international  law; 
we  hail  the  formation  of  the  new  American  Institute  of  International  Law,  and  the 
I)er8onal  friendships  that  are  being  formed  day  by  day  between  the  men  of  the  North 
and  the  men  of  the  South,  all  to  the  end  that  we  may  unite  in  such  dear  and  definite 
declaration  of  the  principles  of  right  conduct  among  nations,  and  in  such  steadfast 
and  honorable  support  of  those  principles  as  shall  conmiand  the  respect  of  mankind 
and  insure  their  enforcement. 

At  the  business  meeting  of  the  Society,  and  at  the  meeting  of  the 
Executive  Council,  held  on  Thursday  morning  and  afternoon,  the  of- 
ficers and  committees,  who,  owing  to  the  postponement  of  the  meet- 
ing from  April  to  December,  have  been  holding  over  since  the  1914 
meeting,  were  re-elected,  and  the  Honorable  Robert  Lansing,  Secretary 
of  State,  and  the  Honorable  Robert  Bacon  were  added  to  the  list  of  \^ce- 
Presidents.  Professor  Amos  S.  Hershey  was  elected  to  serve  in  the  Exec- 
utive Coimcil  until  1917  to  fill  the  vacancy  caused  by  the  death  of  Gen- 
^1  eral  George  B.  Davis,  and  Professor  Charles  Cheney  Hyde  was  elected 

^j]  a  member  of  the  Council  to  serve  until  1916  to  fill  the  vacancy  caused 

by  the  election  of  the  Honorable  Robert  Lansing  as  a  Vice-President. 

In  order  to  avoid  any  misunderstanding  due  to  the  holding  of  the 
ninth  annual  meeting  in  December,  the  Executive  Council  directed  that 
the  tenth  annual  meeting  of  the  Society  should  be  held  at  the  usual  time 
in  1916,  namely,  during  the  last  week  of  April. 

The  meeting  was  brought  to  a  brilliant  close  on  Thursday  night  by 
a  banquet  at  the  Shoreham  Hotel,  given  by  the  Division  of  Interna^ 
tional  Law  of  the  Carnegie  Endowment  for  International  Peace  to  the 
members  of  the  American  Society  of  International  Law,  the  American 
Political  Science  Association,  the  American  Society  for  Judicial  Settle- 
ment of  International  Disputes,  and  the  delegates  in  attendance  upon 
Section  Six  of  the  Second  Pan  American  Scientific  Congress.  Mr.  Root 
presided  as  Toastmaster,  the  Secretary  of  State  was  the  guest  of  honor, 
and  addresses  were  made  by  Dr.  Ernesto  Quesada,  President  of  the 
Delegation  of  Argentina  to  the  Second  Pan  American  Scientific  Con- 
gress, Dr.  V.  K.  Wellington  Koo,  Minister  of  China  to  the  United  States, 
and  the  Honorable  Charles  H.  Sherrill,  formerly  American  Minister 
to  the  Argentine  Republic. 

From  the  point  of  view  of  thenumbers  and  character  of  the  audience, 
the  ninth  annual  meeting  was  undoubtedly  the  most  successful  meet- 
ing in  the  history  of  the  Society.  The  importance  of  the  occasion  seemed 
to  be  an  incentive  to  the  speakers  to  give  to  their  subjects  the  most  care- 
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ful  study  and  to  their  utterances  mature  and  deliberate  consideration. 
The  proceedings  were  consequently  marked  for  their  exceptionally  high 
quality  and  unpressiveness.  The  only  regret  is  that  the  limitations  of 
time  did  not  permit  the  uiclusion  of  all  of  the  sessions  of  the  Subsection 
on  International  Law  within  the  time  set  apart  for  the  Society's  meet- 
ing so  that  the  discussions  in  them  might  be  included  in  the  proceedings 
of  the  Sociely. 

Gbobos  a.  Finch. 
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Abbreviations:  Ann,  sc,  pol.,  Annales  des  sciences  politiques,  Paris;  Vie  Int., 
La  Vie  Internationale,  Brussels;  Arch,  dijd.,  Archives  Diplomatiques,  Paris;  B., 
boletin,  bulletin,  boUetino;  P.  A.  U.,  bulletin  of  the  Pan-American  Union,  Washing- 
ton; Clunel,  J.  de  Dr.  Int.  Priv6,  Paris;  Doc.  dipl.,  France,  Documents  diplomatiques; 
B.  Rd.  Ext.,  Boletin  de  Relaciones  Exteriores;  Dr.,  droit,  diritto,  derecho;  D.  O., 
Diario  Oficial;  Far.  rd..  Foreign  Relations  of  the  United  States;  Ga.,  gazette,  gaceta, 
gazzetta;  Cd.,  Great  Britain,  Parliamentary  Papers;  Inl.,  international,  intemadonal, 
intemazionale;  J.,  journal;  J.  O.,  Journal  Officiel,  Paris;  Ulnl.  Sc.,  L'lntemation- 
alism  Scientifique,  The  Hague;  Mim.  dipt.,  Memorial  diplomatique,  Paris;  Manit., 
Moniteur  beige,  Brussels;  Martens,  Nouveau  recueil  g^n^rale  de  trait6s,  Leipzig; 
Q.  dip..  Questions  diplomatiques  et  ooloniales;  R.,  review,  rev'ista,  revue,  ri vista; 
Reichs  6.,  Reichs-Gesetzblatt,  Berlin;  Stoats.,  Staatsblad,  Netherlands;  StaU  Papers, 
British  and  Foreign  State  Papers,  London;  Stat,  at  L.,  United  States  Statutes  at 
Large;  Times,  The  Times  (London). 

August,  1914. 

4  European  War.    The  United  States  issued  neutrality  proclama- 

tions in  the  war  between  Austria-Hungary  and  Serbia,  Germany 
and  Russia,  Germany  and  France.  Prodarnation  No.  1271. 
Text  in  Special  Supplement  to  Journal,  July,  1915. 

5  European  War.    The  United  States  issued  a  neutrality  proclama- 

tion in  the  war  between  Great  Britain  and  Germany.    Prodama- 
lion  No.  1272.     Text  in  Special  Supplement  to  Journal, 
July,  1915. 
.  5    European   War.     France    suspended    German   capitulations   in 
Morocco.    R.  gin.  de  dr.  int.  pMiCj  22:  Doc.  66. 

7  European  War.    The  United  States  issued  a  neutrality  proclams^ 

tion  in  the  war  between  Austria-Hungary  and  Russia.  Prodama- 
turn  No.  1273.  Text  in  Special  Supplement  to  Journal, 
July,  1915. 

8  European  War.     Switzerland  issued  a  neutrality  proclamation. 

J.  0.,  Aug.  10,  1914. 
10    European  War.    Montenegro.    Austria-Hungary  issued  official 
notice  of  blockade  of  Montenegrin  coast.    J.  0.,  August  12, 1914. 
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August,  1914. 

13  European  War.  France  suspended  Austrian  capitulations  in 
Morocco.    R.  gin.  de  dr.  int.  public,  22:  Doc.  74. 

13  European  War.    The  United  States  issued  a  neutrality  proclama- 

tion in  war  between  Great  Britain  and  Austria-Hungary.  Proda- 
mation  No.  1274.  Text  in  Special  Supplement  to  Journal, 
July,  1915. 

14  European  War.    The  United  States  issued  a  neutrality  proclama- 

tion in  the  war  between  France  and  Austria-Hungary.  Prodamor 
don  No.  1276.  Text  in  Special  Supplement  to  Journal, 
July,  1915. 
17  European  War.  Germany  issued  protest  against  the  alleged 
atrocities  of  the  Russian  army.  R.  gin.  de  dr.  int.  public,  22:  Doc. 
74. 

17  EIuropean  War.    France  addressed  to  the  signatory  Powers  of  the 

Hague  conventions  a  protest  against  the  violations  of  international 
law  by  Germany.    R.  gin.  de  dr.  int.  public,  22:  Doc.  75. 

18  European  War.    The  United  States  issued  a  neutraUty  proclama- 

tion in  the  war  between  Belgium  and  Germany.  Prodamalum 
No.  1276.   Text  in  Special  Supplement  to  Journal,  July,  1915. 

18  European  War.  France  issued  protest  against  the  use  of  dum 
dum  bullets  by  Germany.   R.  gin.  de  dr.  int.  public,  22:  Doc.  75. 

20  European  War.  France  addressed  to  the  signatory  Powers  of 
the  Hague  conventions  a  protest  against  the  bombardment  of 
Pont-a-Moussin  by  the  Germans.  R.  gin.  de  dr.  int.  public,  22: 
Doc.  76. 

22  ExTROPEAN  War.  Great  Britain  gave  notice  that  Germany  had 
mined  the  North  Sea.    R.  gin.  de  dr.  int.  public,  22:  Doc.  77. 

24  E!uROPEAN  War.  The  United  States  issued  a  neutrality  proclama- 
tion in  the  war  between  Japan  and  Germany.  Proclamation 
No.  1277.    Text  in  Special  Supplement  to  Journal,  July,  1915. 

27  European  War.  The  United  States  issued  a  neutrality  procla- 
mation in  the  war  between  Japan  and  Austria.  Proclamation 
No.  1278.  Text  in  Special  Supplement  to  this  Journal,  July, 
1915. 

This  prodamation  was  based  upon  a  telegram  from  the  Ambassador  of 
AustriarHungaiy  to  the  effect  that  the  Austrian  cruiser  Queen  Elitabeth  had 
been  ordered  to  take  up  fight  with  the  German  navy  in  the  Far  East  and 
that  diplomatic  rektions  with  Japan  had  been  broken  ofif. 
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September,  1914. 
1  European  War.  The  United  States  issued  a  neutrality  proclama- 
tion in  the  war  between  Belgium  and  AustrianHungary.  Prodor- 
nuUion  No.  1280.  Text  in  Special  Supplement  to  Journal, 
July,  1916, 
9  France — ^Pbru.  Agreement  signed  providing  for  the  postponement 
of  the  date  fixed  in  the  protocol^  signed  February  2,  1914,  for  the 
settlement  of  outstanding  claims.    J.  0.,  Sept.  27,  1914. 

10  France — Turkey.  Agreement  signed  postponing  for  six  months 
the  sessions  of  the  mixed  commission  appointed  under  Article 
4  of  the  compromis  of  December  18,  1913,  for  the  settlement  of 
claims.   French  text:  J.  0.,  Sept.  28, 1914. 

October,  1914. 

3  EluROPEAN  War.  France.  Additional  list  of  contraband  issued. 
J.  0.,  Oct.  3,  1914. 

7  European  War.  Austria-Himgary  reported  to  have  mined  the 
Adriatic.    R.  g&n.  de  dr.  int.  public,  22:  Doc.  85. 

7  European  War.  France.  Notice  given  that  France  had  mined 
Austro-Hungarian  waters  in  conformity  with  the  Hague  Con- 
vention VIII.  J.  0.,  Oct.  7,  1914. 
14  France — Guatemala.  French  decree  putting  into  effect  the  con- 
vention signed  February  28,  1914,  for  the  reciprocal  protection 
of  patents  and  trade-marks,  ratifications  of  which  were  exchanged 
June  28,  1914.    French  text:  J.  0.,  Nov.  1,  1914. 

Nwember,  1914. 

3  European  War.  France.  France  issued  orders  that  all  enemy 
subjects  capable  of  being  called  to  the  colors  found  on  board 
neutral  vessels  would  be  considered  prisoners  of  war.  It  is  stated 
that  these  orders  are  in  reprisal  for  the  German  measures  in 
Belgium  and  France  by  which  all  individuals  capable  of  being, 
called  to  the  colors  are  considered  prisoners  of  war.  J.  0., 
Nov.  3,  1914. 

6  European  War.  The  United  States  issued  a  neutrality  proclama- 
tion in  the  war  between  Great  Britain  and  Turkey.  Prodama-- 
turn  No.  1286.  Text  in  Special  Supplebient  to  Journal, 
July,  1916. 

6    European  War.   France.   Decree  abrogating  the  decree  of  Au- 
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November,  1914. 

gust  25,  1914,  adopting  the  Declaration  of  London  during  the 

present  war.   J.  0.,  Nov.  7, 1914. 
8    EluBOPEAN  War.    tlussiA.    Notice  of  the  establishment  of  Russian 

prize  courts  at  Cronstadt,  Sebastopol  and  Vladivostok.    J.  0., 

Nov.  8,  1914. 
16,  16.    Great  Britain — Switzerland.     By  an  exchange  of  notes  it 

was  agreed  that  the  arbitration  convention  of  Nov.  16, 1904,  and 

November  19,  1909,  should  remain  in  force  until  the  exchange  of 

ratification  of  the  convention  concluded  June  10,  1914.    R.  gin, 

de  dr.  int.  public,  22  ATS. 
18    European  War.    China.    Blockade  of  Tsing-Tao  raised.    J.  0., 

Nov.  18, 1914. 
26    European  War.    Russia  gave  notice  of  the  mining  of  the  Black 

Sea.    J.  0.,  Jan.  15,  1915. 

January,  1916. 

3    European  War.    France.    Additional  list  of  contraband  issued. 
J.  0.,  Jan.  2-3,  1915. 

Marck,  1915. 
1  European  War.  France.  Announcement  that  France  would 
seize  all  goods  destined  for  Germany  in  retaliation  for  the  German 
Admiralty  order  declaring  a  blockade  of  aU  English  waters. 
J.  0.,  March  16, 1915. 
5  European  War.  Russia.  Accession  of  Russia  to  the  convention 
of  November  9,  1914,  between  the  United  Kingdom  and  France 
relative  to  prizes  captured  during  the  war.  G.  B.  Treaty  Series, 
No.  4,  1915;  J.  0.,  April  2,  1915. 

10  France — Russia.  Conunission  appointed  to  study  ways  and  means 
for  developing  trade  with  Russia.    J.  0.,  March  14,  1915. 

13  Belgium — France.  Convention  signed  suspending  during  the  war 
the  convention  of  July  30,  1891,  relating  to  the  nationality  of 
minors.    French  text:  J.  0.,  March  23,  1915. 

25  Great  Britain — Netherlands.  Convention  renewing  for  a  fur- 
ther period  of  five  years  the  arbitration  convention  of  Febru- 
ary 15, 1905.  English  and  Dutch  texts:  G.  B.  Treaty  Series,  No. 
6,  1915. 

25    United  States — Russia.    Treaty  for  the  advancement  of  peace, 
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March,  1915. 

signed  Oct.  1-Sept.  18,  1914,  proclaimed.    English  and  French 

texts:  U,  S.  Treaty  Series,  No.  616. 

April,  1915. 
2  France — Venezuela.  French  decree  putting  into  execution  the 
protocol  of  January  14,  1915,  regarding  French  claims  against 
Venezuela.  French  text  of  protocol:  J.  0.,  April  7,  1915. 
On  Dec.  15  the  following  were  appointed  to  serve  under  the  pro- 
tocol: President  of  the  Commission:  Andre  Weiss.  Members: 
Henri  Berget,  Maurice  Roman,  M.  Grilhot  and  Jacques  Amavon. 
J.  0.,  1915:  9032. 

20  European  War.  Notification  of  the  blockade  of  the  Kameroons, 
German  West  Africa.   J.  0.,  April  23, 1915. 

23  France — Switzerland.    French  decree  putting  into  execution  the 

customs  convention  signed  July  11,  1914.    J.  0.,  April  26,  1915. 

24  France — Italy.    French  decree  putting  into  efifect  a  convention 

signed  Dec.  17,  1914,  regarding  the  use  of  the  Roya  River,  rati- 
fications of  which  were  exchanged  March  8,  1915.  French  text: 
J.  0.,  April  29,  1915. 

25  Italy — Switzerland.  Treaty  of  arbitration  signed  renewing  treaty 

which  expired  November,  1914.    La  paix  par  le  droit,  18:292. 

May,  1915. 

13  France — Morocco.  French  decree  promulgating  the  convention 
signed  October  1,  1913,  relating  to  an  office  for  posts,  telegraphs, 
and  telephones.    J.  0.,  May  15,  1915. 

22  Gerhany — ^Netherlands.  Proclamation  of  Germany  of  treaty 
signed  May  30, 1914,  revising  the  treaty  of  Aug.  27, 1907,  relating 
to  workifien's  compensation,  ratifications  of  which  were  ex- 
changed May  12,  1915.  French  and  Dutch  texts:  Reichs-G., 
No.  69,  1915. 

24  European  War.    The  United  States  issued  a  neutrality  proclama- 

tion in  the  war  between  Italy  and  Austria-Hungary.  Prodama- 
lion  No.  1294.  Text  in  Special  Supplement  to  Journal, 
July,  1915. 

25  European  War.     France.     Decree  relating  to  Austrian   and 

German  patents.    J.  0.,  May  25,  1915. 

26  European  War.    Italy  declared  a  blockade  of  the  coasts  of  Austria 

and  Albania.    J.  0.,  June  3,  1915. 
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May,  1915. 

29    EubopeanWar.   France  issued  additional  lists  of  absolute  and  con- 
ditional contraband  of  war.    J.  O.,  May  29,  1915. 

June,  1915. 

2  EuBOPEAN  War.    France  and  Great  Britain  declared  a  blockade  of 

the  coast  of  Asia  Minor.    J.  0.,  June  6,  1915. 
21    Great  Britain — ^Honduras.    Ratifications  exchanged  of  a  treaty 
of  commerce  and  friendship  signed  May  5,  1910.    Finglish  and 
Spanish  texts:  O.  B.  Treaty  Series,  No.  7,  1915. 

July,  1915. 

3  Great  Britain — Russia.    Agreement  for  the  reciprocal  waiver  of 

consular  fees  on  certificates  of  origin  relating  to  exports.  O.  B. 
Treaty  Series,  No.  8,  1915. 

12  Great  Britain — Switzerland.     Convention  additional  to  the 

treaty  of  friendship  and  commerce  of  Sept.  6,  1855,  signed 
March  30,  1914.  English  and  French  texts:  O.  B.  Treaty  Series, 
No.  6,  1915. 

August,  1915. 

6  European  War.   Great  Britain — United  States.    Note  verbale 

from  the  British  embassy  explaining  the  note  of  July  1,  regard- 
ing the  seizure  of  the  Neches.  Text  issued  by  the  Department  of 
State. 

13  European  War.    Great  Britian — United  States.    Note  from 

Great  Britain  in  answer  to  the  American  note  of  June  3, 1915,  re- 
garding the  query  of  the  United  States  as  to  the  extent  of  British 
exports  to  neutral  countries.  Text  issued  hy  the  DepartmerU  of 
State:  N.  Y,  Times,  Oct.  2,  1915. 
23  European  War.  The  United  States  issued  a  neutrality  proclama- 
tion in  the  war  between  Italy  and  Turkey.  Text  issued  by  the 
Department  of  State.    Prodamation  No.  1S08. 

September,  1915. 

7  EhTROPEAN  War.    Germany — United  States.    German  note  to 

the  United  States  regarding  the  Arabic.  Indemnity  refused,  but 
offer  made  to  submit  the  case  to  the  Hague  tribunal.  Text  issued 
by  the  Department  of  State:  N.  Y.  Times,  Oct.  6, 1915. 
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September,  1915. 
9    GERBiANY — Paraguay.  Ratification  by  Germany  of  the  extradition 
convention  signed  November  9,  1909,  Paraguay  having  ratified 
the  treaty  August  14,  1914.    German  and  Spanish  texts:  Reichs- 
(?.,  No.  123,  1915. 
22    France — Great  Britain.    Agreement  concerning  the  exchange  of 
money-orders  between  British  and  French  possessions  and  pro- 
tectorates in  West  Africa.     English  and  French  texts:  (?.  B, 
Treaty  Series,  No.  11,  1915. 
I  23    United  States — Russia.   Protocol  of  agreement  signed  concerning 

i  the  exportation  of  embargoed  goods  from  Russia  to  the  United 

\  States.    U.  S.  Treaty  Series,  No.  618. 

I  28    Great  Britain — ^Netherlands.   Agreement  relating  to  the  bound- 

!  ary  between  the  State  of  North  Borneo  and  the  Netheriand  pos- 

l  sessions  in  Borneo.    English  and  Dutch  texts:  G.  B,  Treaty  Series, 

\  No.  12,  1915. 

October,  1916. 

3  European  War.  Balkans.  French  troops  were  landed  at  Sa- 
lonika, Greece,  for  passage  to  Serbia,  under  protest  of  the  Greek 
Government.  N.  Y.  Times,  Oct.  6.  For  text  of  notes  exchanged 
between  the  Allies  and  Greece  see  N.  Y.  Tim>es,  Oct.  7;  and  for 
Germany's  protest  see  N.  Y.  Times,  Oct.  7  and  Oct.  14,  1916. 

8  EubopeanWar.  Bulgaria — Russia.  Russia  issued  an  ultimatum 
to  Bulgaria  giving  her  twenty-four  hours  to  break  with  Germany 
and  Austria.    Text:  N.  Y.  Times,  Oct.  4,  1915. 

4  European  War.  Belgium.  Belgium  presented  a  note  to  the 
United  States  dealing  with  the  allegation  that  Germany  had 
forced  Belgian  workmen  to  labor  for  the  Germans.  N.  Y.  Times, 
Oct.  4,  1915. 

5  European  War.  Bthx^aria — ^Russia.  Bulgaria  replied  to  the 
Russian  ultimatum.  The  reply  being  unsatisfactory  the  French, 
Serbian,  British  and  Italian  and  Russian  ministers  to  Sofia  asked 
for  their  passports.    N.  Y.  Times,  Oct.  7,  1915. 

5  European  War.  Germany.  Protest  made  by  Germany  against 
French  airmen  dropping  bombs  on  Luxembourg.  N.  Y.  Times, 
Oct.  7,  1915. 

6  Greece.  Premier  E.  Yenezelos  of  Greece  resigned.  iV^.  Y.  Times, 
Oct.  6,  1915. 
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October,  1915. 

9  EhTROPEAN  War.  Serbia.  Belgrade  occupied  by  Austro-Hungarian 
and  German  forces.  The  capital  of  Serbia  was  transferred  to 
Nish  on  Oct.  8,  and  to  Prisrend,  Oct.  19.  N.  Y.  Times, 
Oct.  10,  1916. 
9  Mexico.  The  Secretary  of  State  of  the  United  States  announced 
that  the  Pan-American  Conference  on  Mexico  had  reached  a 
unanimous  decision  in  favor  of  the  recognition  of  the  Carranza 
faction  as  the  de  facto  government  of  Mexico.  N.  Y,  Times, 
Oct.  10,  1915. 

11  Death  of  Premier  Etschen  of  Luxembourg.  N.  Y.  Times, 
Oct.  12,  1915. 

11  European  War.  Bxtlqaria — Serbia.   Bulgaria  posted  declaration 

of  war  against  Serbia.    N.  Y.  Times,  Oct.  14,  1915. 

12  European  War.   Great  Britain — ^United  States.   Great  Britain 

presented  a  memorandum  to  the  United  States  in  regard  to  the 
goods  of  American  packers,  seized  while  consigned  to  neutml 
countries.  Text  issued  by  the  Department  of  State;  also  N.  Y.  Times, 
Oct.  12,  1915. 

12  European  War.  Germany — United  States.  Germany  sent  note 
to  the  United  States  on  the  subject  of  passports.  N.  Y.  Times, 
Oct.  13,  1915. 

12  European  War.  Germany — United  States.  Note  to  Germany 
regarding  the  Frye  case.  Text  issued  by  the  Department  of  State; 
also  N.  Y.  Times,  Oct.  13,  Oct.  19,  1915. 

12  European  War.  Bulgaria — Great  Britain.  Great  Britain 
severed  diplomatic  relations  with  Bulgaria  to  date  from  7.56  p.  m., 
Oct.  12.    N.  Y.  Times,  Oct.  13,  1915. 

14  European  War.  Germany.  German  decree  forbidding  the  pay- 
ment of  money  owed  in  Egypt  and  French  Morocco.  Reichs-  O,, 
No.  142, 1915. 

14  EhTROPEAN  War.  France.  lists  of  absolute  and  conditional  con- 
traband announced.   J.  0.,  Oct.  14,  Oct.  15,  1915. 

14  European  War.     Great  Britain.     Proclamation  revising  the 

lists  of  absolute  and  conditional  contraband.  London  Oazette, 
Nos.  29327,  29328. 

15  European  War.   Bulgaria — Serbia.   Serbia  declared  war  on  Bul- 

garia.  N.  Y.  Times,  Oct.  16,  1915. 
15    European  War.    Bulgaria— Great  Britain.    Great  Britain  de- 
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dared  war  on  Bulgaria,  dating  from  10  p.  m.  Oct.  15.  London 
Gazette,  Nob.  29329,  29333. 

16  European  War.  France — ^Bxhx^aria.  France  declared  war  on 
Bulgaria  to  date  from  6  a.  m.  Oct.  16.    J.  0.,  Oct.  18,  1915. 

16  European  War.  The  Allies  announced  the  blockade  of  the  Mgjssn 
coast  dating  from  6  a.  m.,  Oct.  16.  Text:  J.  0.,  Oct.  16;  N.  Y, 
Times,  Oct.  17,  1916. 

16  European  War.  Bulgaria — Great  Britain.  Proclamation  by 
Great  Britain  extending  to  the  war  with  Bulgaria  the  proclama- 
tions and  Orders  in  Council  in  force  relating  to  the  war.  London 
Gazette,  Nos.  29329,  29333. 

19  Mexico.  The  United  States  recognized  the  Carranza  government 
as  the  de  facto  government  of  Mexico.   N,  Y,  Times,  Oct.  20, 1915. 

19  European  War.  Bulgaria — Italy.  Italy  declared  war  on  Bul- 
garia.   N.  Y.  Times,  Oct.  20,  1915. 

19  European  War.    Japan.    Exchange  of  notes  respecting  the  ac- 

cession of  Japan  to  the  declaration  of  September  5, 1914,  between 
Great  Britain,  France  and  Russia  engaging  not  to  conclude 
peace  separately  during  the  present  war.  Text:  (?.  B.  Treaty 
Series,  No.  1,  No.  9,  1915. 

20  European  War.     Great  Britain.     Proclamation  declaring  it 

no  longer  expedient  to  follow  Article  57  of  the  Declaration  of 
London,  which  provides  that  the  enemy  or  neutral  character  of 
a  vessel  is  determined  by  the  flag  which  she  is  entitled  to  fly, 
and  ordering  the  British  prize  courts  to  apply  the  rules  and  prin- 
ciples formerly  observed.  London  Gazette,  Nos.  29338,  29340. 
20  Mexico — United  States.  The  United  States  issued  two  proclama- 
tions, the  first  placing  an  embargo  on  the  shipment  of  arms  and 
munitions  of  war  into  Mexico,  and  the  second  lifting  the  embargo 
on  arms  and  munitions  of  war  consigned  to  the  Mexican  Govern- 
ment represented  by  Carranza.    N.  Y.  Times,  Oct.  21,  1915. 

20  European  War.    Buloaria-t-Russia.    Russia  declared  war  on 

Bulgaria.    Text:  N.  Y.  Times,  Oct.  20, 1915. 

21  European  War.    Germany.    German  law  passed  forbidding  the 

sale  to  foreigners  of  any  German-owned  ships.    N.  Y.  Times, 
Oct.  28,  1915. 
21    European  War.    Great  Britain — United  States.    The  United 
States  sent  note  to  Great  Britain  protesting  against  restrictions 
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on  American  commerce.    Text  issued  by  the  DepartmerU  of  State; 

also  N.  Y.  Times,  Oct.  28,  Nov.  8,  1915. 
21    EuBOPEAN  War.    Turkey.    Turkey  in  note  to  the  United  States 

denied  the  charges  of  Armenian  atrocities.   N.  Y.  Times,  Oct.  22, 

1915. 

21  European  War.   Great  Britain — Greece.   Great  Britain  offered 

the  Island  of  Cyprus  to  Greece  in  return  for  her  support  of  the 
Allies.  The  offer  was  declined  by  Greece.  N.  Y.  Times,  Oct.  21, 
Oct.  23,  1915. 

22  United  States — China.    Ratifications  exchanged  of  the  treaty 

for  the  advancement  of  peace  signed  September  15,  1914.  U.  S. 
Treaty  Series,  No.  619. 

23  European  War.     France.     Proclamation  by  France  declaring 

it  no  longer  expedient  to  follow  Article  57  of  the  Declaration  of 
London  which  provides  that  the  enemy  or  neutral  character  of  a 
vessel  is  determined  by  the  flag  which  she  is  entitled  to  fly,  and 
ordering  the  French  prize  courts  to  apply  the  rules  and  princi- 
ples formerly  observed.  A  simUar  proclamation  was  issued  by 
Great  Britain  on  October  20.  J.  0.,  Oct.  26,  1915. 
29  European  War.  Austria — United  States.  Second  note  from 
Austria  on  the  munitions  trade,  a  rejoinder  to  the  American  note 
of  Aug.  16.    Text  issued  by  the  Department  of  State. 

29  China.    Note  verbale  presented  to  China  by  Japan,  Russia  and 

Great  Britain,  advising  China  to  refrain  from  changing  her  form 
of  government  at  present.  China  declined  to  accept  this  advice 
and  President  Yuan  was  elected  Emperor  on  Dec.  11,  1915. 
N.  Y.  Times,  Oct.  30,  Nov.  2,  1915. 

30  European  War.     United  States.     The  Department  of  State 

announced  that  the  naval  board  of  inquiry  had  reported  that 
the  Hesperian  was  sunk  by  a  torpedo.  N.  Y.  Times,  Oct.  31, 
1915. 

31  European  War.   Netherlands.   The  Netherlands  announced  her 

neutrality  in  the  war  between  France  and  Bulgaria.  J.  0., 
Oct.  31,  1915. 
31  European  War.  United  States — Great  Britain.  The  steamship 
Hocking,  of  the  Atlantic  Transportation  Company,  and  the  Dutch 
steamer  Hambom  were  seized  by  the  British  and  taken  into  Hali- 
fax.   The  Hocking  was  originally  the  Amdand  and  flew  the  Dutch 
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flag;  it  was  purchased  by  one  Albert  Jensen,  of  Copenhagen, 
and  finally  renamed  and  transferred  to  American  register.  On 
November  30,  the  Genesee  and  Kankakee  of  the  same  line  were 
'-  seized  and  annowicement  made  of  their  requisition  without  prize 
hearings.  Upon  protest  from  the  United  States,  Great  Britain 
announced  that  the  ships  had  been  requisitioned,  but  would  be 
brought  before  the  British  prize  court  for  adjudication.  N.  Y. 
Times,  Dec.  2,  3,  4,  1915. 

November,  1915, 

1  Unttbd  States.  The  United  SItates  Supreme  Court  declared  un- 
constitutional the  Arizona  anti^alien  labor  law  of  1914.  Text  of 
decision  in  this  Journal,  p.  158.   N.  Y.  Times  Nov.  2, 1915. 

3  UNiTia)  States — Great  Britain.  Agreement  effected  by  an  ex- 
change of  notes  extending  the  time  for  appointment  of  the  com- 
mission under  Article  II  of  the  treaty  of  September  15,  1915. 
V.  S.  Treaty  Series,  No.  602-A. 

3  United  States — Guatemala.  Agreement  effected  by  exchange  of 
notes  extending  the  time  for  appointment  of  the  commission 
under  Article  II  of  the  treaty  of  September  20, 1915.  U.  S.  Treaty 
Series,  No.  598-A. 

8  European  War.  Gerbcany— United  States.   Protest  sent  to  Ger- 

many against  the  seizure  of  the  American  steamer  Pass  of  Bal- 
maha  which  was  captured  by  a  British  vessel  and  later  taken  by 
a  German  vessel  and  ordered  before  the  prize  court  at  Hamburg. 
The  Pass  of  Balmaha  was  under  Canadian  register  at  the  ban- 
ning of  the  war,  but  most  of  the  stock  in  the  Canadian  Company 
was  owned  by  Americans  in  the  Harby  Ship  Company.  N.  Y, 
Times,  Nov.  9,  1915. 

9  European  War.    The  Italian  liner  Ancona,  from  Naples  to  New 

York,  was  sunk  by  an  Austrian  submarine.  N.  Y.  Times,  Nov.  10, 
1916. 

10  European  War.  Denmark.  Denmark  announced  her  neutrality 
in  the  war  between  France  and  Bulgaria.   J.  0.,  Nov.  10, 1915. 

10  European  War.  Great  Brttain.  British  Order  in  Council  for- 
bidding, without  a  special  license,  any  British  vessel  of  500  gross 
tonnage  or  over,  from  carrying  a  cargo  from  any  foreign  port  to 
any  other  foreign  port.    London  Gazette,  No.  29362. 
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11    European  War.    France.    French  law  passed  forbidding  the  sale 

to  foreigners  of  French  ships  during  the  war  and  for  six  months 

after  the  cessation  of  hostilities.   J.  O.,  Nov.  14,  1915. 
11    European  War.    United  States.    The  United  States  issued  a 

neutrality  proclamation  in   the  war  between   France,   Great 

Britain,  Italy,  Serbia  and  Bulgaria.    Text  issued  by  Department  of 

State.    Proclamation  No.  1S17. 
16-22    United  States — Paraguay.    Agreement  effected  by  exchange 

of  notes  extending  the  time  for  appointment  of  the  commission 

under  Article  II  of  the  treaty  of  August  29,  1914.    17.  S.  Treaty 

Series,  No.  614-A. 
16    United  States — Sweden.    Agreement  effected  by  exchange  of 

notes  extending  the  time  for  appointment  of  the  commission 

under  Article  II  of  the  treaty  of  October  J13,  1914.    U.  S.  Treaty 

Series,  No.  607-A. 
22    European  War.     Greece.     Allied  Powers  declared  a  peaceful 

blockade  of  the  Greek  coast.     N.  Y.  Times,  Nov.  22,  1915. 

The  blockade  was  Ufted  Dec.  16.   N.  Y.  Herald,  Dec.  16, 1915. 
27    Panama — United  States.    Protocol  signed  for  the  determination 

of  amount  of  damages  caused  by  the  riot  at  Panama  City  July  4, 

1912.    U.  S.  Treaty  Series,  No.  620. 

29  European  War.    Gbrmant — United  States.    Germany  replied 

to  American  note  of  October  14  relating  to  the  Frye.  Agreed 
to  appointment  of  two  experts,  but  no  umpire.  A  draft  com- 
promise for  submission  to  Hague  Tribunal  of  interpretation  of 
certain  stipulations  of  Prussian-American  treaties  was  enclosed. 
Agreement  made  that  until  decifflon  of  tribunal  German  naval 
forces  will  ank  only  such  American  vessels  as  are  loaded  with 
contraband,  when  the  preconditions  provided  by  the  Declara- 
tion of  London  are  present.  Agreement  made  to  the  conditions 
that  persons  on  board  vessels  sunk  will  not  be  ordered  to  life- 
boats except  where  the  general  conditions  afford  absolute  cer- 
tainty that  the  boats  will  reach  the  nearest  port.  Text  issued  by 
the  Department  of  State;  also  in  N.  Y.  Times,  Dec.  9, 1915. 

30  Great  Britain.    Order  in  Council  postponing  the  coming  into 

effect  of  the  international  convention  for  the  safety  of  life  at  sea, 
until  July  1,  1916.  This  had  been  previously  postponed  to  Jan- 
uary 1,  1916.    London  Gazette,  No.  ^386. 


Digitized  by 


Google 


ISO  THE  AMERICAN^  JOURNAL  OF  INTERNATIONAL  LAW 

November,  1915. 

30  European  War.  Great  Britain— United  States.  Great  Brit- 
ain requisitionedy  without  prize  hearings,  the  vessels  Genesee  and 
Kankakee,  of  the  Atlantic  Transportation  Company.  See  Oct.  31, 
1915. 

30  European  War.  Great  Britain,  Russia,  France,  Italy  and  Japan. 
Declaration  engaging  not  to  conclude  peace  separately  during 
the  present  war.  G.  B.  Treaty  Series,  Nos.  1  and  9,  1915;  French 
and  English  texts:  G.  B.  Treaty  Series,  No.  14, 1915. 

December,  1915. 

2  European  War.   Great  Britain — United  States.    Protest  made 

to  Great  Britain  against  seizures  of  Hocking  and  Genesee.  N.  Y. 
Times,  Dec.  2,  3,  4, 1915. 

3  European  War.    Gerbiant — United  States.    Recall  of  Captain 

K.  Boy-Ed,  Naval  attach^,  and  Captain  Franz  von  Papen,  mili- 
tary attach^  of  the  German  Embassy,  asked  by  the  United  States. 
N.  Y.  Times,  Dec.  7,  1915. 

6  European  War.  Austria-Hungary — United  States.  The  Uni- 
ted States  protested  to  Austria-Hungary  against  the  sinking  of 
the  Ancona  and  demanded  that  the  act  be  denounced,  the  officer 
who  perpetrated  the  deed  punished,  and  an  indemnity  paid  for 
the  American  lives  lost.    Text:  N.  Y.  Times,  Dec.  13,  1915. 

8  European  War.  France — United  States.  The  French  cruiser 
Descartes  searched  the  Porto  Rican  liners  Coamo,  Carolina  and 
San  Juan,  taking  from  the  vessels  five  Germans.  N.  Y.  Times, 
Dec.  9,  11,  1915. 
11  China.  President  Yuan  Shih-Eai  accepted  the  throne  of  China 
offered  him  by  the  Council  of  State.   N.  Y.  Times,  Dec.  12, 1915. 

13  European  War.    Great  Britain — Unfied  States.    Note  from 

Great  Britain  in  reply  to  the  American  note  dealing  with  Ameri- 
can and  British  exports  to  neutral  countries.  Text:  N.  Y.  Times, 
Dec.  19, 1915. 

14  European  War.  France — United  States.  Note  from  the  United 

States  to  France  protesting  against  the  seizures  of  Germans  on 
American  ships  Coamo,  Carolina  and  San  Juan.  N.  Y.  Times, 
Dec.  15,  1915. 

15  European  War.   Austria-Hungary— United  States.    Reply  of 

Austria-Hungary  to  the  American  note  of  Dec.  6,  relating  to  the 
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destruction  of  the  Aruxma.  Text  issued  by  the  Department  of 
State.    Text:  N.  Y.  Times,  Dec.  19,  1915. 

16  European  War.  United  States.  The  House  of  Representatives 
voted  to  extend  the  war  \xj^  another  year.  The  present  law  ex- 
pires, Dec.  31, 1915.   N.  Y.  Times,  Dec.  17, 1915. 

19  European  War.  Austria-Hungary — United  States.  The  Uni- 
ted States  sent  a  rejoinder  to  the  answer  of  Austria-Hungary  re- 
lating to  the  Anama.  N.  Y.  Times,  Dec.  20, 1915.  Text:  N.  Y, 
Times,  Dec.  23,  1915. 

22  European  War.  Great  Britain.  British  Order  in  Council  issued 
requisitioning  all  British  refrigerator  ships.  N.  Y.  Times,  Dec.  23, 
1915. 

27  to  January  8.    Second  Pan  American  Scientific  Congress  met  in 

Washington  December  27  and  continued  its  sessions  until  Jan- 
uary 8. 

28  European  War.    United  States.    Eight  indictments  were  re- 

turned by  a  federal  grand  jury  in  New  York  charging  a  Con- 
gressman, an  ex-congressman,  and  six  other  men  with  conspir- 
ing to  restrain  commerce  in  their  efforts  to  hinder  the  shipment 
of  war  supplies  to  the  allied  Powers.  N.  Y.  Times,  Dec.  28, 
1915. 

29  European  War.     United  States — ^Austria-Hungary.    Second 

note  from  Austria-Hungary  in  reply  to  the  American  note  of 
December  19  regarding  the  sinking  of  the  Ancana.  Elnglish  text: 
N.  F.  Times,  Jan.  1,  1916. 

30  European  War.    British  passenger  steamer  Persia  sunk  in  the 

Mediterranean  near  Alexandria,  Egypt.  Robert  N.  McNeil, 
U.  S.  Consul  at  Aden,  lost.    N.  Y.  Times,  Jan.  1, 1918. 

31  European  War.    Great  Britain  announced  that  all  post  packages 

consigned  to  Germany  and  Austria  containing  contraband  arti- 
cles would  be  seized.    N.  Y.  Times,  Jan.  1,  1916. 
31    European  War.    The  Allies  arrested  the  German,  Austrian,  Tur- 
kish and  Bulgarian  consuls  at  Salonika.    N.  F.  Times,  Jan.  1, 
1916. 
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INTERNATIONAL  CONVENTIONS 

RATIFICATIONS,   ADHESIONS,   DENUNCIATIONS 

Collisions  and  Salvage.   Brussels.   Sept.  23, 1910. 
Adhesions: 

Great  Britain  for  Canada.    J.  O.,  Oct.  8,  1914. 

Hague  Convention.    October  18,  1907. 

Convention  X — For  the  adaptation  to  naval  war  of  the  principles 
of  the  Geneva  Convention. 
France.    French  law  putting  into  effect  Convention  X.    J.  0., 
Nov.  9,  1914. 

Industrial  Property.   Paris,  1883;  Brussels,  1900;  Washington,  1911. 
Ratifications: 

Denmark.   J.  O.,  Dec.  22, 1914. 

Germany  and  German  protectorates,  July  13, 1914.  R.  gin.  de 
dr.  int.  puiMc,  22A\l, 

International  Commercial  Statistics.    Brussels,  Dec.  31,  1913. 
Ratifications: 

Denmark,  March  19,  1916.    6.  B.  Treaty  Series,  No.  10, 1916. 
France  (law  putting  into  effect).   Aug.  13, 1914.   J.  O.,  Aug.  26, 

1914. 
Japan,  Feb.  5,  1915.    G.  B.  Treaty  Series,  No.  10,  1916. 
Netherlands,  April  7,  1916.    0.  B.  Treaty  Series,  No.  10,  1916. 
Adhesions: 

Luxembourg,  March  11,  1916.    O.  B.  Treaty  Series,  No.  10, 

1916. 
Monaco,  Nov.  6,  1914.    G.  B.  Treaty  Series,  No.  10,  1916. 

International  Conference  on  Assistance  to  Foreigners.    Paris, 
1913. 

Delegates  from  Germany,  Austria-Hungary,  Belgium,  Den- 
mark, Spain,  United  States,  France,  Great  Britain,  Nether- 
lands, Argentine  Republic,  Roumania,  Russia,  Sweden  and 
Switzerland  adopted  a  projet  of  a  convention,  with  resolu- 
tions and  tfoeux.    Text:  R.  gin.  de  dr.  int.  pvb.,  iiA\2. 
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LiTBRABT  AND  Artistic  Propbbtt.    Berae,  1886|  1914. 
Adhesions: 

Japan,  Feb.  5,  1915.    R.  gin.  de  dr.  int.  pub.,  22:42S. 
Netherlands,  April  7, 1915.    R.  gin.  de  dr.  irU.  pvb.,  e2A2& 
Spain,  April  20,  1915.    R.  gin.  de  dr.  int.  pub.,  J?^:428. 

Phosphorus.   International  convention  concerning  use  of  white  (yellow) 
phosphorus  in  match  manufacture.    Berne,  September  26,  1906. 
Adhesions: 

Norway.   J.  O.,  Aug.  13, 1914. 

Postal  Convention.    Rome,  May  26,  1906. 
Adhesions: 

Spain.    Modification  of  Article  5  announced.    J.  O.,  May  7, 
1915. 

Radiotelegraph  Convention.   London,  July  5, 1912. 
Ratifications: 

Brazil,  Dec.  18, 1914.   J.  O.,  Feb.  10,  1915. 

Greece,  July  24,  1914.    J.  0.,  Feb.  10,  1915. 

Morocco,  Nov.  2,  1914.    J.  0.,  Feb.  10,  1915. 
Adhesions: 

Colombia,  Aug.  25, 1914.   J.  0.,  Feb.  10, 1915. 

Guatemala,  July  10,  1914.    /.  O.,  Feb.  10,  1915. 

Panama,  July  14,  1914.    J.  0.,  Feb.  10,  1915. 

Kathbtn  Sbllbbs. 
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GREAT  BRITAIN^ 

Aliens.  British  born  wives  and  children  of  interned  aliens.  Circular 
to  Boards  of  Guardians,  May  19,  1915.    l}^. 

Aliens  Restriction  Order,  List  of  prohibited  areas.    1915.    l^d- 

Aliens  Restriction  (Seamen)  Order,  July  28, 1915.  (St.  R.  &  O.  1915, 
No.  717.)     IJ^. 

American  loan.    (5  &  6  Geo.  V,  Ch.  81.)    Id. 

Austrian  and  German  papers  found  in  possession  of  Mr.  James  F.  J. 
Archibald,  Falmouth,  Aug.  30,  1915.    (Cd.  8012.)    3^. 

Cavell,  Miss.  Correspondence  with  the  United  States  Ambassador 
respecting  the  execution  of,  at  Brussels.    (Cd.  8013.)    1}^. 

Contraband  of  war.  Proclamation,  Aug.  20,  1915,  specif3ring  various 
forms  of  cotton  to  be  treated  as.    (St.  R.  &  O.  1915,  No.  801.)    IJ^d. 

.  Proclamation  revising  the  list  of.    Oct.  14,  1915.    (St.  R.  & 

O.  1915,  No.  994.)    13^. 

Customs.  Proclamation,  July  28,  1915,  consolidating  previous  proc- 
lamations and  orders  in  council  prohibiting  the  exportation  of  certain 
articles.    (St.  R.  &  O.,  1915,  No.  713.)    IJ^. 

.  Orders  in  council,  July  30,  1915,  Aug.  3,  1915,  Aug.  12,  1915, 

and  Sept.  16, 1915,  varying  proclamation  of  July  28, 1915.  (St.  R.  &  O. 
1915,  Nos.  745,  747,  766,  906,  960.)    1}^.  each. 

f^mergency  l^slation,  Manual  of.  Supplement  No.  4,  to  Aug.  31, 
1915.    2s.  lid. 

European  War.  Correspondence  relating  to  the  occupation  of  German 
Samoa  by  an  expeditionary  force  from  New  Zealand.  (Cd.  7972.) 
3^. 

.  Exchange  of  notes  respecting  the  accession  of  Japan  to  the 

declaration  of  Sept.  5,  1914,  between  the  United  Kingdom,  PVance,  and 
Russia,  engaging  not  to  conclude  peace  separately.  London,  Oct.  19, 
1915.    (Treaty  series,  1915,  No.  9.)    Id. 

1  Official  publications  of  Great  Britain  and  many  of  the  Britiah  oolonies  oiay  be 
purchased  of  Wyman  &  Sons,  Ltd.,  Fetter  Lane,  E.  C,  London,  England. 
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— .  Hungarian  translation  of  the  correspondence  of  the  British 


Government  relating  to  the.    Is.  2d. 

.  Naval  and  military  despatches  relating  to  the  operations 

of  the  war.    Part  II.    November,  1914,  to  Jmie,  1915.    With  map.    9s. 

Export,  Prohibitions  of,  in  force  in  British  India,  the  self-goiveming 
dominions,  Egypt,  and  certain  other  British  possessions.    4^. 

.  Prohibitions  of  export  in  force  in  the  United  Kingdom,  in 

allied  countries,  and  in  neutral  countries  in  Europe.    4^. 

Exportations  to  China  and  Siam.  Proclamation,  Sept.  24,  1915, 
prohibiting  exportation  of  all  articles  to  China  and  Siam  unless  con- 
signed as  therein  specified.    (St.  R.  &  O.  1915,  No.  932.)    l}^. 

Exportations  to  the  Netherlands.  Order  in  Council,  Oct.  7,  1915, 
amending  proclamation  of  June  25,  1915,  prohibiting  the  exportation 
of  all  articles  to  the  Netherlands  unless  consigned  as  therein  specified. 
(St.  R.  &  O.  1915,  No.  972.) 

''Falaba,''  S.  S.,  Report  of  formal  investigation  into  the  circumstances 
attending  the  foundering  of  the,  on  March  28,  1915.    (Cd.  8021.)    2d. 

Honduras,  Treaty  of  commerce  and  navigation  between  the  United 
Kingdom  and,  signed  at  Guatemala,  May  5,  1910;  ratifications  ex- 
changed June  21,  1915.    (Treaty  series,  1915,  No.  7.)    13^. 

''Lusitania,"  S.  S.,  Report  of  formal  investigation  into  the  circum- 
stances attending  the  foundering  of  the,  on  May  7,  1915.  (Cd.  8022.) 
2d. 

Mesopotamia  and  Persian  Gulf,  Despatches  r^arding  military  opera- 
tions in.    (Cd.  8074.)    7d. 

Netherlands,  Convention  between  the  United  Kingdom  and,  re- 
newing for  a  further  period  of  five  years  the  arbitration  convention  of 
Feb.  15,  1905.  Signed  London,  March  25,  1915.  (Treaty  series,  1915, 
No.  5.)    Id. 

Russia,  Agreement  between  the  United  Kingdom  and,  for  the  recipro- 
cal waiver  of  consular  fees  on  certificates  of  origin  relating  to  exports, 
signed  at  Petrograd,  July  3  (16),  1915.    (Treaty  series,  1915,  No.  8.)    Id. 

State  Papers,  British  and  Foreign.    1911.    Vol.  104.    10s.  6d. 

.  Domestic  Series,  January  1,  1679,  to  August  31,  1680.    15s. 

fid. 

Switzerland,  Convention  additional  to  the  treaty  of  friendship,  com- 
merce and  reciprocal  establishment  between  the  United  Kingdom  and 
Switzeriand  of  Sept.  6,  1855.  Signed  at  London,  March  30,  1914. 
(Treaty  series,  1915,  No.  6.)    Id. 
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Trading  with  the  Enemy.  Proclamation  further  defining  the  expres- 
sion ''enemy"  in  the  Trading  with  the  Enemy  Proclamations.  Sept.  14, 
1916.    (St.  R.  &  O.  1915,  No.  903.)    l^d. 

Trading  with  the  enemy  amendment  act.    (5  &  6  Geo.  V,  Ch.  79.)    Id. 

UNITED  STATES* 

Consular  regulations  of  foreign  countries:  Canada  and  Latin  America. 
July,  1915.  (Tariflf  series  24,  revised  ed.)  Paper,  15c.  Foreign  and 
Domestic  Commerce  Bureau. 

Enlistment,  foreign.  Memorandum  of  law  on  construction  of  sec.  10 
of  Federal  Penal  Code,  concerning  enlistment  in  service  of  foreign  prince, 
etc.,  of  any  person  within  territory  or  jurisdiction  of  United  States,  by 
Charles  Warren.    1915.    30  p.    Dept.  of  Justice. 

Foreign  correspondence.  Memorandum  on  history  and  scope  of  laws 
prohibiting  correspondence  with  a  foreign  government,  and  acceptance 
of  commission  to  serve  a  foreign  state  in  war,  sees.  5  and  9,  Federal 
Penal  Code,  by  Charles  Warren.    1915.    27  p.    Dept.  of  Justice. 

Foreign  sovereignties  and  rulers,  list  of.  10th  ed.  July  15,  1915. 
1  p.    Natwralization  Bureau. 

Immigration  laws,  rules  of  Nov.  15,  1911.  6th  ed.,  October,  1915. 
69  p.    Immigration  Bureau. 

Mexico,  Ebcport  of  arms,  etc.,  to.  Proclamation  No.  1315,  Oct.  19, 
1915.    State  Dept. 

Netherlands,  Agreement  between  United  States  and,  extending  dura- 
tion of  arbitration  convention  of  May  2,  1908.  Signed  Washington, 
May9, 1914,  proclaimed  Aug.  21, 1915.  4  p.  (Treaty  series  617.)  [Eng- 
lish and  Dutch.]    State  Dept 

Neutrality.  Diplomatic  correspondence  with  belligerent  govern- 
ments relating  to  neutral  rights  and  duties.  1915.  198  p.  (The  White 
Book,  No.  2,  printed  and  distributed  Oct.  21,  1915.)  Paper,  75c.  Staie 
Dept 

.  France,  Great  Britain,  Italy,  Serbia,  and  Bulgaria.  Proc- 
lamation No.  1317,  Nov.  11,  1915.    4  p.    State  Dept. 

.  Italy  and  Turkey.    Proclamation  No.  1308,  Aug.  23,  1915. 


!  4  p.    StaJte  Dept 


*  When  prices  are  given,  the  document  in  question  may  be  obtained  for  the  amount 
noted  from  the  Superintendent  of  Documents,  Govenmient  Printing  Offioe,  Washing- 
ton, D.  C. 


Digitized  by 


Google 


PUBLIC  DOCUMENTS  RELATING  TO  INTERNATIONAL  LAW  157 

Parcel  post  convention  between  United  States  and  Argentine  Repub- 
Uc,  signed  Washington,  March  12,  1915,  approved  March  15  and  Sept. 
15,  1915.    13  p.    [English  and  Spanish.]    Post  Office  Dept. 

Peace,  Treaty  between  United  States  and  China  for  advancement  of, 
signed  Washington,  Sept.  15,  1915,  proclaimed  Oct.  23,  1915.  6  p. 
(Treaty  series  619.)    State  Dept. 

Peace  treaty  between  United  States  and  Italy,  May  5,  1914.  Agree- 
ment effected  by  exchange  of  notes  extending  time  for  appointment  of 
commission  under,  signed  Sept.  18,  1915.  (Treaty  series  615J^.)  State 
DepL 

Peace  treaties,  general,  of  1914,  ratified  and  made  public.  114  p. 
Senate. 

Radio  communication  laws  of  United  States  and  international  radio- 
telegraphic  convention  signed  at  London,  July  5,  1912,  regulations 
governing  radio  operators  and  use  of  radio  apparatus  on  ships  and  on 
land.  Edition,  July  27,  1914,  reprint  1915,  with  addenda.  100  p.  il. 
Paper,  15c.    Bureau  qf  Namgation. 

Ships,  Measurement  of.  Regulations  interpreting  laws  relating  to 
admeasurement  of  vessels,  with  laws  of  United  States  and  Suez  Canal 
Regulations,  July  13,  1915  (with  list  of  references).  84  p.  Paper,  10c. 
2d  ed,,  Sept.  22,  1915.    Paper,  15c.    Bureau  of  Namgation. 

Spain,  Guide  to  law  and  legal  hterature  of,  by  Hiomas  W.  Pahner, 
Jt.  1915.    174  p.    Cloth,  50c.   Library  qf  Congress. 

Geo.  a.  Finch. 
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JUDICIAL   DECISIONS    INVOLVING   QUESTIONS   OF 
INTERNATIONAL   LAW 

TRUAX  AND  THE  ATTORNEY  GENERAL  OF  THE  STATE  OF  ARIZONA  V.  RAICH 

Supreme  Court  of  the  United  States 

Decided  November  1, 1915 

A  law  enacted  by  the  State  of  Arizona  and  proclaimed  by  the  Gover- 
nor on  December  14,  1914,  provided  that 

Any  company,  corporation,  partnenhip,  association  or  individual  who  is,  or  may 
hereafter  become  an  employer  of  more  than  five  (5)  workers  at  one  time,  in  the  State 
of  Arizona,  regardless  of  kind  or  class  of  work,  or  sex  of  workers,  shall  employ  not  less 
than  eighty  (80)  per  cent  qualified  electors  or  native-bom  citizens  of  the  United 
States  or  some  sub-division  thereof. 

Raich  (the  appellee),  a  native  of  Austria,  and  an  inhabitant  of  Arizona 
but  not  a  qualified  elector,  was  employed  as  a  cook  by  the  appellant, 
William  Truax,  Sr.,  in  his  restaurant  in  Bisbee,  Ariz.  Truax  had  nine 
employes,  seven  of  whom  were  neither  native-bom  citizens  of  the  United 
States  nor  qualified  electors.  After  the  passage  of  the  act,  Truax  in- 
formed Raich  that,  by  reason  of  its  requirements  and  because  of  the  fear 
of  the  penalties  that  would  be  incurred  in  case  of  its  violation,  he  would 
be  discharged  when  the  law  was  proclaimed.  Thereupon  Raich  filed  a 
bill  in  equity  in  the  District  Court  of  the  United  States  asserting  that  the 
act  denied  him  the  equal  protection  of  the  laws  and  hence  was  contrary 
I  to  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States, 

i  and  sought  a  decree  declaring  the  act  to  be  unconstitutional  and  re- 

straining the  State  officers  and  his  employer  from  taking  action  there- 
under.   After  a  hearing  before  three  judges,  the  United  States  District 
!  Court  granted  an  injunction  restraining  the  Attorney  General  of  the 

State  and  the  county  attorney  from  enforcing  the  act  against  Truax. 
(219  Fed.  Rep.  273.)  An  appeal  from  this  decision  was  taken  to  the 
Supreme  Court  of  the  United  States.  After  disposing  of  several  conten- 
tions of  the  defendants  in  support  of  their  motion  to  dismiss  the  bill,  the 
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Supreme  Court,  speaking  through  Mr.  Justice  Hohnes,  decided  upon  the 
constitutional  question  as  follows: 

The  question  then  is  whether  the  act  assailed  is  repugnant  to  the 
Fourteenth  Amendment.  Upon  the  allegations  of  the  bill,  it  must  be 
assumed  that  the  complainant,  a  native  of  Austria,  has  been  admitted 
to  the  United  States  under  the  Federal  law.  He  was  thus  admitted  with 
the  privilege  of  entering  and  abiding  in  the  United  States,  and  hence  of 
entering  and  abiding  in  any  State  in  the  Union.  (See  Gegiow  v.  Uhl, 
Commissioner^  decided  October  25,  1915,  ante,  p.  3.)  Being  lawfully  an 
inhabitant  of  Arizona,  the  complainant  is  entitled  under  the  Fourteenth 
Amendment  to  the  equal  protection  of  its  laws.  The  description — 'any 
person  within  its  jurisdiction' — ^as  it  has  frequently  been  held,  includes 
aliens.  "These  provisions,"  said  the  court  in  Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  369  (referring  to  the  due  process  and  equal  protection  clauses 
of  the  Amendment),  "are  imiversal  in  their  application,  to  all  persons 
within  the  territorial  jurisdiction,  without  regard  to  any  differences  of 
race,  of  color,  or  of  nationality;  and  the  equal  protection  of  the  laws  is  a 
pledge  of  the  protection  of  equal  laws."  See  also  Wong  Wing  v.  United 
States,  163  U.  S.  228,  242;  United  States  v.  Wong  Kim  Ark,  169  U.  S. 
649, 696.  The  discrimination  defined  by  the  act  does  not  pertain  to  the 
r^^lation  or  distribution  of  the  public  domain,  or  of  the  common  prop* 
erty  or  resources  of  the  people  of  the  State,  the  enjoyment  of  which  may 
be  limited  to  its  citizens  as  against  both  aliens  and  the  citizens  of  other 
States.  Thus  in  McCready  v.  Virginia,  94  U.  S.  391,  396,  the  restriction 
to  the  citizens  of  Virginia  of  the  right  to  plant  oysters  in  one  of  its  rivers 
was  sustained  upon  the  ground  that  the  r^;ulation  related  to  the  com- 
mon property  of  the  citizens  of  the  State,  and  an  analogous  principle 
was  involved  in  Patsone  v.  Pennsylvania,  232  U.  S.  138,  145,  146,  where 
the  discrimination  against  aliens  upheld  by  the  court  had  for  its  object 
the  protection  of  wild  game  within  the  State  with  respect  to  which  it 
was  said  that  the  State  could  exercise  its  preserving  power  for  the  benefit 
of  its  own  citizens  if  it  pleased.  The  case  now  presented  is  not  within 
these  decisions,  or  within  those  relating  to  the  devolution  of  real  prop* 
erty  (Hauenstein  v,  Lynham,  100  U.  S.  483;  Blythe  v.  Hinckley,  180 
U.  S.  333, 341, 342) ;  and  it  should  be  added  that  the  act  is  not  limited  to 
persons  who  are  engaged  on  public  work  or  receive  the  benefit  of  public 
mon^s.  The  discrimination  here  involved  is  imposed  upon  the  conduct 
of  ordinary  private  enterprise. 

The  act,  it  will  be  observed,  provides  that  every  employer  (whether 
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coiporation,  partnership,  or  individua''  who  employs  more  than  five 
workers  at  any  one  time  '^regardless  of  kind  or  class  of  work,  or  sex  of 
workers"  shaU  employ  "not  less  than  eighty  per  cent  qualified  electors 
or  native-bom  citizens  of  the  United  States  or  some  subdivision  thereof." 
It  thus  covers  the  entire  field  of  industry  with  the  exception  of  enter- 
prises that  are  relatively  very  small.  Its  application  in  the  present  case 
is  to  employment  in  a  restaurant  the  business  of  which  requires  nine 
employes.  The  purpose  of  an  act  must  be  found  in  its  natural  operation 
and  effect  (Henderson  v.  Mayor,  92  U.  S.  259,  268;  Bailey  v.  Alabama, 
219  U.  S.  219,  244),  and  the  puipose  of  this  act  is  not  only  plainly  shown 
by  its  provisions,  but  it  is  frankly  revealed  in  its  title.  It  is  there  de- 
scribed as  "An  act  to  protect  the  citizens  of  the  United  States  in  their 
employment  against  non-citizens  of  the  United  States,  in  Arizona."  As 
the  appellants  rightly  say,  there  has  been  no  subterfuge.  It  is  an  act 
aimed  at  the  emplo3nnent  of  aliens,  as  such,  in  the  businesses  described. 
Literally,  its  terms  might  be  taken  to  include  with  aliens  those  nat- 
uralized citizens  who  by  reason  of  change  of  re»dence  might  not  be  at 
the  time  qualified  electors  in  any  subdivision  of  the  United  States,  but 
we  are  dealing  with  the  main  purpose  of  the  statute,  definitely  stated, 
in  the  execution  of  which  the  complainant  is  to  be  forced  out  of  his  em- 
ployment as  a  cook  in  a  restaurant,  simply  because  he  is  an  alien. 

It  is  sought  to  justify  this  act  as  an  exercise  of  the  power  of  the  State 
to  make  reasonable  classifications  in  legislating  to  promote  the  health, 
safety,  morals  and  welfare  of  those  within  its  jurisdiction.  But  this 
admitted  authority,  with  the  broad  range  of  legislative  discretion  that  it 
implies,  does  go  so  far  as  to  make  it  possible  for  the  State  to  deny  to 
lawful  inhabitants,  because  of  their  race  or  nationality,  the  ordinary 
means  of  earning  a  livelihood.  It  requires  no  argument  to  show  that  the 
right  to  work  for  a  living  in  the  common  occupations  of  the  community 
is  of  the  very  essence  of  the  personal  freedom  and  opportunity  that  it  was 
the  purpose  of  the  amendment  to  secure.  Butchers'  Union  Ck>.  t;. 
Crescent  City  Co.,  Ill  U.  S.  746,  762;  Barbier  v.  Connolly,  113  U.  S.  27, 
31;  Yick  Wo  v.  Hopkins,  supra;  AUgeyer  v.  Louisiana,  165  U.  S.  578,  589, 
590;  Coppage  v.  Kansas,  236  U.  S.  1,  14.  If  this  could  be  refused  solely 
upon  the  ground  of  race  or  nationality,  the  prohibition  of  the  denial  to 
any  person  of  the  equal  protection  of  the  laws  would  be  a  barren  form 
of  words.  It  is  no  answer  to  say,  as  it  is  argued,  that  the  act  proceeds 
upon  the  assumption  that  ''the  emplo3mcient  of  aliens  unless  restnuned 
was  a  peril  to  the  public  welfare."    The  discrimination  against  aliens 
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in  the  wide  range  of  einplo3maent8  to  which  the  act  relates  is  made  an 
end  in  itself  and  thus  the  authority  to  deny  to  aliens,  upon  the  mere 
fact  of  their  alienage,  the  right  to  obtain  support  in  the  ordinary  fields  of 
labor  is  necessarily  involved.  It  must  also  be  said  that  reasonable 
classification  implies  action  consistent  with  the  legitimate  interests  of 
the  State,  and  it  will  not  be  disputed  that  these  cannot  be  so  broadly 
conceived  as  to  bring  them  into  hostility  to  exclusive  Federal  power. 
The  authority  to  control  immigration— to  admit  or  exclude  aliens — ^is 
vested  solely  in  the  Federal  Government.  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  713.  The  assertion  of  an  authority  to  deny  to 
aliens  the  opportunity  of  earning  a  livelihood  when  lawfully  admitted  to 
the  State  would  be  tantamount  to  the  assertion  of  the  right  to  deny  them 
entrance  and  abode,  for  in  ordinaiy  cases  they  cannot  live  where  they 
cannot  work.  And,  if  such  a  policy  were  permissible,  the  practical  result 
would  be  that  those  lawfully  admitted  to  the  country  imder  the  authority 
of  the  acts  of  Congress,  instead  of  enjoying  in  a  substantial  sense  and  in 
their  full  scope  the  privileges  conferred  by  the  admission,  would  be 
s^regated  in  such  of  the  States  as  choose  to  o£Fer  hospitality. 

It  is  insisted  that  the  act  should  be  supported  because  it  is  not  **  a  total 
deprivation  of  the  right  of  the  alien  to  labor";  that  is,  the  restriction  is 
limited  to  those  businesses  in  which  more  than  five  workers  are  em- 
ployed, and  to  the  ratio  fixed.  It  is  emphasized  that  the  employer  in  any 
line  of  business  who  employs  more  than  five  workers  may  employ  aliens 
to  the  extent  of  twenty  per  cent  of  his  employ^.  But  the  fallacy  of  this 
aigmnent  at  once  appears.  If  the  State  is  at  liberty  to  treat  the  employ- 
ment of  aliens  as  in  itself  a  peril  requiring  restraint  regardless  of  kind  of 
work,  it  cannot  be  denied  that  the  authority  exists  to  make  its  measures 
to  that  end  effective.  Otis  v.  Parker,  187  U.  S.  606;  Silz  v.  Hesterburg, 
211  U.  S.  31 ;  Purity  Extract  Co.  v.  Lynch,  226  U.  S.  192.  If  the  restric- 
tion  to  twenty  per  cent  now  imposed  is  maintainable  the  State  un- 
doubtedly has  the  power  if  it  sees  fit  to  make  the  percentage  less.  We 
have  nothing  before  us  to  justify  the  limitation  to  twenty  per  cent  save 
the  judgment  expressed  in  the  enactment,  and  if  that  is  suflScient,  it  is 
difficult  to  see  why  the  apprehension  and  conviction  thus  evidenced 
would  not  be  sufficient  were  the  restriction  extended  so  as  to  permit  only 
ten  per  cent  of  the  employ^  to  be  aliens  or  even  a  less  percentage,  or 
were  it  made  applicable  to  all  businesses  in  which  more  than  three 
workers  were  employed  instead  of  applying  to  those  employing  more  than 
five.   We  have  frequently  said  that  the  legislature  may  recognize  degrees 
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of  evil  and  adapt  its  l^^Iation  accordingly  (St.  Louis  Consol.  Ck)al  Co.  v. 
Illinois,  185  U.  S.  203,  207;  McLean  v.  Arkansas,  211  U.  S.  539,  551; 
Miller  v.  Wilson,  236  U.  S.  373,  384) ;  but  underlying  the  classification  is 
the  authority  to  deal  with  that  at  which  the  l^^lation  is  aimed.  The 
restriction  now  sought  to  be  sustained  is  such  as  to  suggest  no  limit  to 
the  State's  power  of  excluding  aliens  from  employment  if  the  principle 
underlying  the  prohibition  of  the  act  is  conceded.  No  special  public 
interest  with  respect  to  any  particular  business  is  shown  that  could 
possibly  be  deemed  to  support  the  enactment,  for  as  we  have  said  it 
relates  to  every  sort.  The  discrimination  is  against  aliens  as  such  in 
competition  with  citizens  in  the  described  range  of  enterprises  and  in  our 
opinion  it  clearly  falls  under  the  condemnation  of  the  fundamental  law. 
The  question  of  rights  under  treaties  was  not  expressly  presented  by 
the  bill,  and,  although  mentioned  in  the  argument,  does  not  require  at- 
tention in  view  of  the  invalidity  of  the  act  imder  the  Fourteenth  Amend- 
ment. 

Order  affirmed. 

HEIM  V.   MCCALL 

Supreme  Court  of  the  United  States 
Decided  November  29,  1915 

Section  14  of  the  Labor  Law  of  the  State  of  New  York  ^  provides  that 

In  the  oonstniction  of  public  works  by  the  State  or  a  municipality,  or  by  persons 
contracting  with  the  State  or  such  municipality,  only  citizens  of  the  United  States 
shall  be  employed;  and  in  all  cases  where  laborers  are  employed  on  any  such  public 
works,  preference  shall  be  given  citisens  of  the  State  of  New  York.  In  each  contract 
for  the  construction  of  public  works  a  provision  shall  be  inserted,  to  the  effect  that, 
if  the  provisions  of  this  section  are  not  complied  with,  the  contract  shall  be  void. 

The  requirements  of  this  section  were  incorporated  into  the  contracts 
let  by  the  Public  Service  Commission  for  the  first  District  of  the  State 
of  New  York  for  the  construction  of  additional  subway  lines  in  the  City 
of  New  York.  In  the  course  of  construction  the  contractors  employed  a 
large  number  of  laborers  and  mechanics  who  were  Italian  subjects. 
Ck)mplaint  was  made  to  the  Public  Service  Ck)nmiission  of  the  violation 

^  Laws  1909,  Gh.  36,  Consol.  Laws,  Ch.  31.  This  section  was  amended  by  Act  of 
March  11, 1915,  Gh.  51,  Laws  of  New  York,  1915,  so  as  to  read  that  in  the  oonatruo- 
tion  work  referred  to  "preference  shall  be  given  to  citizens  over  alieos,"  and  that 
"aliens  may  be  employed  when  citisens  are  not  available." 
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of  the  law  and  the  alien  labor  provision  in  the  contracts  and  the  Ck)mim»- 
sion  refused  to  approve  monthly  payments  due  to  the  contractors  and 
threatened  to  declare  the  contracts  void.  A  bill  in  equity  was  then  filed 
to  restrain  the  Public  Service  Commission  from  taking  such  action.  The 
bill  allegedf  among  other  things,  that  the  law  was  unconstitutional  for 
the  reason  that  its  enforcement  would  deprive  employers  and  employes 
of  liberty  and  property  without  due  process  of  law  and  deny  to  both  the 
equal  protection  of  the  laws,  and  because  it  was  in  violation  of  the  treaty 
of  1871  between  the  United  States  and  Italy  which,  it  was  contended,  put 
aliens  within  the  State  of  New  York  upon  an  equality  with  citizens  of  the 
State  with  respect  to  the  right  to  labor  upon  public  works.  The  case 
reached  the  Court  of  Appeals  of  New  York,  which  ordered  the  bill  dis- 
missed, and  an  appeal  was  taken  to  the  Supreme  Court  of  the  United 
States.  Adopting  the  findings  of  the  New  York  Court  of  Appeals  on  the 
points  of  local  law  decided  by  it,  the  Supreme  Court  of  the  United  States, 
by  Mr.  Justice  McKenna,  delivered  the  following  opinion  on  the  con- 
stitutional and  treaty  questions  involved: 

The  contentions  of  plaintiffs  in  error  under  the  Constitution  of  the 
United  States  and  the  arguments  advanced  to  support  them  were  at 
one  time  formidable  in  discussion  and  decision.  We  can  now  answer 
them  by  authority.  They  were  considered  in  Atkin  v.  Kansas,  191  U.  S. 
207,  222,  223.  It  was  there  declared,  and  it  was  the  principle  of  decision, 
that  "it  belongs  to  the  State,  as  guardian  and  trustee  for  its  people,  and 
having  control  of  its  affairs,  to  prescribe  the  conditions  upon  which  it  will 
permit  public  work  to  be  done  on  its  behalf,  or  on  behalf  of  its  munic- 
ipalities." And  it  was  said,  "  No  court  has  authority  to  review  its  action 
in  that  respect.  Regulations  on  this  subject  suggest  only  considerations 
of  public  policy.  And  with  such  considerations  the  courts  have  no  con- 
cern." 

This  was  the  principle  declared  and  applied  by  the  Court  of  Appeals 
in  the  decision  of  the  present  case.  Does  the  instance  of  the  case  justify 
the  application  of  the  principle?  In  Atkin  v.  Kansas  the  law  attacked 
and  sustained  prescribed  the  hours  (8)  which  should  constitute  a  day's 
work  for  those  employed  by  or  on  behalf  of  the  State,  or  by  or  on  behalf 
of  any  of  its  subdivisions.  The  Fourteenth  Amendment  was  asserted 
against  the  law;  indeed,  there  is  not  a  contention  made  in  this  case  that 
was  not  made  in  that.  *  *  *  In  all  particulars  except  one  the  case 
was  the  protot3rpe  of  this.  There  the  hours  of  labor  were  prescribed; 
here  the  kind  of  laborers  to  be  employed.    The  one  is  as  much  of  the 
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essence  of  the  right  regulated  as  the  other,  that  is,  the  same  elements  are 
in  both  cases.  *  *  *  The  contentions  of  plaintiffs  in  error,  therefore, 
which  are  based  on  the  Fourteenth  Amendment  cannot  be  sustained. 
Are  plaintiffs  in  error  any  better  off  imder  the  treaty  provision  which 
they  invoke  in  their  bill?  The  treaty  with  Italy  is  the  one  especially 
applicable,  for  the  aliens  employed  are  subjects  of  the  King  of  Italy.  By 
that  treaty  (1871)  it  is  provided,  Articles  II  and  III,  17  Stat.  845,  846: 

The  citixens  of  each  of  the  high  contracting  parties  shall  have  liberty  to  travel  in 
the  states  and  territories  of  the  other,  to  carry  on  trade,  wholesale  and  retail,  to  hire 
and  occupy  houses  and  warehouses,  to  employ  agents  of  their  choice,  and  generally  to 
do  anything  incident  to,  or  necessary  for  trade,  upon  the  same  terms  as  the  natives  of 
the  country,  submitting  themselves  to  the  laws  there  established. 

The  citiaens  of  each  of  the  high  contracting  parties  shall  receive,  in  the  states  and 
territories  of  the  other,  the  most  constant  protection  and  security  for  their  persons 
and  property,  and  shall  enjoy  in  this  respect  the  same  rights  and  privileges  as  are  or 
shall  be  granted  to  the  natives,  on  their  submitting  themselves  to  the  conditions 
imposed  upon  the  natives. 

There  were  slight  modifications  of  these  provisions  in  the  treaty  of 
1913,  as  follows: 

That  the  citixens  of  each  of  the  high  contracting  parties  shall  receive,  in  the  states 
and  territories  of  the  other,  the  most  constant  security  and  protection  for  their  persons 
and  property  and  for  their  rights.    *    *    * 

Construing  the  provision  of  1871  the  Court  of  Appeals  decided  that 
it  "does  not  limit  the  power  of  the  State,  as  a  proprietor,  to  control  the 
construction  of  its  own  works  and  the  distribution  of  its  own  moneys." 
The  conclusion  is  inevitable,  we  think,  from  the  principles  we  have 
announced.  We  need  not  follow  counsel  in  dissertation  upon  the  treaty- 
making  power  or  the  obligations  of  tr^ties  when  made.  The  present 
case  is  concerned  with  construction,  not  power;  and  we  have  precedents 
to  guide  construction.  The  treaty  with  Italy  was  considered  in  Patsone 
V.  Pennsylvania,  232  U.  S.  138,  145,  and  a  convention  with  Switaserland 
(as  in  the  present  case)  which  was  supposed  to  become  a  part  of  it.  It 
was  held  that  a  law  of  Pennsylvania  making  it  imlawf ul  for  unnaturalized 
foreign-bom  residents  to  kill  game  and  to  that  end  making  the  possession 
of  shotguns  and  rifles  unlawful,  did  not  violate  the  treaty.  Adopting  the 
declaration  of  the  court  below,  it  was  said  "that  the  equality  of  rights 
that  the  treaty  assures  is  equality  only  in  respect  of  protection  and 
security  for  persons  and  property.''  And  the  ruling  was  given  point  by  a 
citation  of  the  power  of  the  State  over  its  wild  game  which  might  be 
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preserved  for  its  own  citizens.  In  other  words,  the  ruling  was  given 
point  by  the  special  power  of  the  State  over  the  subject-matter,  a  power 
which  exists  in  the  case  at  bar,  as  we  have  seen. 

Prom  these  premises  we  conclude  that  the  Labor  Law  of  New  York  and 
its  threatened  enforcement  do  not  violate  the  Fourteenth  Amendment  or 
the  rights  of  plaintiffs  in  error  thereunder  nor  under  the  provisions  of  the 
treaty  with  Italy. 

Judgment  affirmed, 

MACKENZIE  V.    HARE   ET  AL.,   BOARD   OF   ELECTION   OF   SAN   FRANCISCO 

Supreme  Court  of  the  United  States 

Decided  December  6,  1915 

This  is  an  appeal  from  the  decision  of  the  Supreme  Court  of  California, 
rendered  August  5,  1913,  and  printed  in  the  July,  1914,  number  of  the 
Journal  (Vol.  8,  p.  665).  The  petitioner,  a  native-bom  citizen  of  the 
United  States  and  a  resident  of  the  State  of  California,  married  a  British 
subject.  After  her  marriage  she  continued  to  reside  with  her  husband  in 
California  and,  upon  application  to  be  registered  as  a  voter,  her  request 
was  denied  on  the  ground  that,  by  her  marriage  to  a  British  subject,  she 
took  the  nationality  of  her  husband  and  ceased  to  be  a  citizen  of  the 
United  States.  The  petitioner  claims  the  right  to  vote  under  the  Con- 
stitution of  the  State  of  California,  which  gives  the  suffrage  ''to  every 
native  citizen  of  the  United  States,"  and  under  the  Constitution  of  the 
United  States,  wliich  provides  that  every  person  bom  in  the  United 
States  is  a  citizen  thereof.  Prior  to  the  marriage  of  the  plaintiff.  Congress 
enacted  the  Citizenship  Act  of  March  2,  1907,  section  3  of  which  pro- 
vides: 

That  any  American  woman  who  marries  a  foreigner  shall  take  the  nationality  of 
her  husband.  At  the  termination  of  the  marital  relation  she  may  resmne  her  Amer- 
ican citisenship,  If  abroad,  by  registration  as  an  American  citizen  within  one  year 
with  a  consul  of  the  United  States,  or  by  returning  to  reside  in  the  United  States,  or, 
if  residing  in  the  United  States  at  the  termination  of  the  marital  relation,  by  con- 
tinuing to  reside  therein. 

The  plaintiff  contended,  first,  that  this  legislation  applied  only  to 
citizens  residing  abroad  and  not  to  citizens  who  reside  in  the  United 
States,  but  the  court  declined  to  limit  the  application  of  the  act  in  this 
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way  and  construed  it  to  include  all  American  citizens  wherever  residing. 
The  petitioner  then  contended  that,  if  the  act  applied  to  her,  it  was  un- 
constitutional, the  argument  being  that  "the  citizenship  of  plaintiff  was 
an  incident  to  her  birth  in  the  United  States  and,  under  the  Constitution 
and  laws  of  the  United  States,  it  became  a  right,  privilege  and  immunity 
which  could  not  be  taken  away  from  her  except  as  a  punishment  for 
crime  or  by  her  voluntary  expatriation." 

After  summarizing  the  arguments,  the  court,  speaking  through  Mr. 
Justice  McEenna,  decided  as  follows: 

It  would  make  this  opinion  very  voluminous  to  consider  in  detail  the 
argument  and  the  cases  urged  in  support  of  or  in  attack  upon  the  oppos- 
ing conditions.  Their  foundation  principles,  we  may  assume,  are  known. 
The  identity  of  husband  and  wife  is  an  ancient  principle  of  our  juris- 
prudence. It  was  neither  accidental  nor  arbitrary  and  worked  in  many 
mstances  for  her  protection.  There  has  been,  it  is  true,  much  relaxation 
of  it  but  in  its  retention  as  in  its  origin  it  is  determined  by  their  intimate 
relation  and  unity  of  interests,  and  this  relation  and  unity  may  make  it 
of  public  concern  in  many  instances  to  meige  their  identity,  and  give 
dominance  to  the  husband.  It  has  puipose,  if  not  necessity,  in  purely 
domestic  policy;  it  has  greater  purpose  and,  it  may  be,  necessity,  in 
international  policy.  And  this  was  the  dictate  of  the  act  in  controversy. 
Having  this  purpose,  has  it  not  the  sanction  of  power? 

Plaintiff  contends,  as  we  have  seen,  that  it  has  not,  and  bases  her 
contention  upon  the  absence  of  an  express  gift  of  power.  But  there  may 
be  powers  implied,  necessary  or  incidental  to  the  expressed  powers.  As  a 
government,  the  United  States  is  invested  with  all  the  attributes  of 
sovereignty.  As  it  has  the  character  of  nationality  it  has  the  powers  of 
nationality,  especially  those  which  concern  its  relations  and  intercourse 
with  other  countries.  We  should  hesitate  long  before  limiting  or  em- 
barrassmg  such  powers.  But  monition  is  not  necessary  in  the  present 
case.  There  need  be  no  dissent  from  the  cases  cited  by  plaintiff;  there 
need  be  no  assertion  of  very  extensive  power  over  the  right  of  citizenship 
or  of  the  imperative  imposition  of  conditions  upon  it.  It  may  be  con- 
ceded that  a  change  of  citizenship  cannot  be  arbitrarily  imposed,  that  is, 
imposed  without  the  concurrence  of  the  citizen.  The  law  in  controversy 
does  not  have  that  feature.  It  deals  with  a  condition  voluntarily  entered 
into,  with  notice  of  the  consequences.  We  concur  with  counsel  that 
citizenship  is  of  tangible  worth,  and  we  sympathize  with  plaintiff  in  her 
desire  to  retain  it  and  in  her  earnest  assertion  of  it.   But  there  is  involved 
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more  than  personal  considerations.  As  we  have  seen,  the  legislation  was 
uiged  by  conditions  of  national  moment.  And  this  is  an  answer  to  the 
apprehension  of  counsel  that  our  construction  of  the  legislation  will  make 
every  act,  though  lawful,  as  marriage,  of  course,  is,  a  renunciation  of 
citizenship.  The  marriage  of  an  American  woman  with  a  foreigner  has 
consequences  of  like  kind,  may  involve  national  complications  of  like 
kind,  as  her  physical  expatriation  may  involve.  Therefore,  as  long  as 
the  relation  lasts  it  is  made  tantamoimt  to  expatriation.  This  is  no 
arbitrary  exercise  of  government.  It  is  one  which,  r^arding  the  inter- 
national aspects,  judicial  opinion  has  taken  for  granted  would  not  only 
be  valid  but  demanded.  It  is  the  conception  of  the  legislation  under 
review  that  such  an  act  may  bring  the  Government  into  embarrassments 
and,  it  may  be,  into  controversies.  It  is  as  voluntary  and  distinctive  as 
eqiatriation  and  its  consequence  must  be  considered  as  elected. 

Judgmenl  aflirmei. 

Ex  Parte  Weber 

British  Court  of  Appeal 

Decided  July  26,  1915 

{The  Times  Law  Reports,  Volume  31,  page  602) 

This  was  an  application  by  way  of  appeal  from  the  refusal  of  the 
Divisional  Court  to  grant  a  writ  of  habeas  corpus  in  the  case  of  Antonius 
Charles  Frederick  Weber,  who  was  interned  in  the  Isle  of  Man  as  an 
alien  enemy. 

The  facts  and  arguments  fully  appear  from  the  judgment. 

Lord  Justice  Swinfen  EIadt,  in  giving  judgment,  said  that  assuming, 
without  deciding,  that  in  such  a  case  as  the  present  an  appeal  lay  to 
that  court,  he  was  of  opinion  that  the  application  failed  on  the  merits. 
The  appellant  Weber  was  32  years  of  age.  He  was  born  on  January  30, 
1883,  at  Neuwied,  in  Germany.  He  left  Germany  when  he  was  a  little 
over  15  years  of  age  and  he  went  to  South  America  and  after  living  there 
for  two  or  three  years  he  came  to  England,  where  he  stated  that  he  had 
lived  since  about  January,  1901.  In  January,  1903,  he  married  Johanna 
Maria,  widow  of  John  Van  Rhyn,  a  Dutchman.  The  lady  was  herself 
originally  of  Dutch  nationality.  She  was  a  widow  with  three  children, 
and  there  had  been  two  children  born  of  that  marriage.    The  appellant 
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stated  that  he  lived  with  his  wife  in  Hackney  and  that  his  occupation 
was  that  of  confidential  clerk  and  cashier  to  M.  Simon  Milandre,  a 
Frenchman  who  lived  and  carried  on  business  near  Paris  as  a  dealer 
in  poultry.  He  had  been  interned  and  the  grpimd  of  his  present  applica- 
tion was  that  he  disputeki  that  he  was  an  alien  enemy  and  he  contended 
that  he  was  of  no  nationality  whatever.  Bom  in  Germany  and  having 
lived  in  Germany  until  he  was  nearly  fifteen  years  of  age,  he  said  that 
he  had  lost  German  nationality  by  virtue  of  the  law  passed  on  June  1, 
1870,  before  the  Franco-German  War,  which  provided  that  Germans 
who  left  the  territory  of  the  Confederation  and  resided  for  10  years  un- 
interruptedly abroad  ipso  facto  lost  their  nationality. 

He  stated  that  the  term  of  ten  years  was  calculated  from  the  moment 
of  leaving  German  territory,  or,  in  case  they  were  in  possession  of  a 
passport  or  of  a  Heimatachein  (and  there  was  some  conflict  as  to  what 
the  document  exactly  was),  from  the  moment  when  the  document  ceased 
to  have  currency — that  was  to  say,  one  year  after  the  date  of  its  issue. 
In  one  of  the  documents  this  Heimatsdiein  was  translated  as  being  a 
certificate  of  nativity.  Dr.  Schirrmeister-Marshal,  an  English  barrister 
and  a  former  German  who  had  been  naturalized,  stated  that  the  true 
and  proper  translation  of  Heimatachein  was  not  a  certificate;  he  stated 
that  it  was  mistranslated  in  the  o&cial  English  translation,  and  that 
it  was  a  document  prepared  by  the  authorities  of  one  Federal  State 
certifying  that  the  person  named  in  it  was  a  subject  of  that  State,  and 
that  such  a  certificate  was  in  use  chiefly  when  the  subject  of  one  Federal 
State  intended  to  visit  another,  in  which  case  a  passport  was  imsuitable, 
and  that  such  certificates  had  now  become  obsolete. 

In  support  of  the  application.  Dr.  Schirrmeister-Marshal  stated,  as 
a  matter  of  l^al  opinion,  that  in  the  statute  of  1870  there  was  no  excep- 
tion of  persons  under  21,  and  that  it  had  been  judicially  determined  in 
Germany  that  the  mere  expiration  of  the  statutory  period  of  ten  years 
'  j '  or  eleven  years  as  the  case  might  be  was  sufficient  in  all  cases  to  deprive 

the  party  of  his  German  nationality. 

A  new  statute  had  been  passed  in  Germany  dated  July  22,  1913.  It 
was  said  that  the  statute  was  not  retrospective.  He  was  not  satisfied 
of  that.  He  had  to  consider  the  effects  of  these  two  statutes.  It  was 
said  that  under  the  new  statute  if  the  applicant  had  not  lost  his  na- 
tionality previously  he  certainly  lost  it  on  attaining  the  age  of  31  years. 
In  his  Lordship's  opinion  the  applicant  had  failed  to  establish  that  he 
had  entirely  lost  for  all  purposes  his  German  nationality.    It  was  said 
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that  the  law  of  1870  was  passed  to  free  the  German  Government  from 
the  burden  of  protecting  abroad  persons  who  had  been  absent  for  that 
period;  but  it  was  quite  manifest  when  the  provisions  of  the  laws  of  1870 
and  1913  were  compared  that  the  applicant  had  not  entirely  lost  his 
German  nationality  for  all  purposes  whatever.  If  he  were  to  return  to 
Germany,  and  if  in  the  language  of  section  26  of  the  Act  of  1913  he  were 
to  prove  'Hhat  no  blame  attached  to  him,  the  Federal  State  to  which  he 
formerly  belonged  may  not  refuse  to  naturalize  him." 

Moreover,  in  certain  cases  even  without  returning  to  Germany,  a 
person  who  had  lost  nationality  in  the  circumstances  which  he  had 
mentioned,  even  if  in  the  meantime  he  had  acquired  a  foreign  domicile, 
might  still,  according  to  the  language  of  the  statute,  recover  his  na- 
tionality. In  other  words,  although  his  position  might  be  affected  by 
his  absence  from  Germany  he  had  not  entirely  lost  his  nationality  of 
origin.  In  those  circumstances  the  applicant  had  failed  to  establish 
by  the  evidence  which  he  had  adduced  that  he  was  not  an  alien  enemy. 
It  would  be  sufficient  to  say  that  he  had  failed  to  satisfy  the  court  that 
he  had  ceased  to  be  of  German  nationality.  He  was  not,  therefore, 
entitled  to  have  recourse  to  the  court  for  a  writ  of  habeas  carpus. 

Lord  Justice  Phillimore  and  Lord  Justice  Bankes  agreed. 

The  Antabes  (and  Four  Other  Vessels) 

British  Prize  Court 

Decided  March  8,  1915 

{The  Times  Law  Reports,  Volume  31,  page  290) 

By  Order  I,  Rule  2,  of  the  Prize  Court  Rules,  1914,  "Unless  the  con- 
trary  intention  appears,  the  provisions  of  these  rules  relative  to  ships 
shall  extend  and  apply,  tmUatis  miUandis,  to  goods."  By  Order  XXIX, 
Rule  I,  where  the  Lords  of  the  Admiralty  desire  to  requisition  a  ship 
and  there  is  no  reason  to  believe  that  the  ship  is  entitled  to  be  released, 
the  judge  shall  order  the  ship  to  be  appraised  and  to  be  delivered  to 
them,  "Provided  that  no  order  shall  be  made  by  the  judge  under  this 
rule  in  respect  of  a  ship  which  he  considers  there  is  good  reason  to  be- 
lieve to  be  neutral  property."  By  Rule  3,  where  a  ship  is  required 
forthwith  for  the  service  of  the  Crown,  a  judge  can  order  it  to  be  forth- 
with released  to  the  Lords  of  the  Admiralty  without  appraisement. 
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Certain  copper  was  shipped  at  New  York  by  an  American  company 
on  board  a  Norwegian  vessel  and  was  consigned  to  Sweden,  and  was 
bought  afloat  by  Swedish  subjects  under  a  contract  guaranteeing  that 
it  was  for  consun^>tion  in  Norway  and  /or  Sweden.  While  the  vessel 
was  at  sea,  copper  was  declared  absolute  contraband,  and  the  copper  in 
question  afterwards  was  seized  at  sea  and  brought  to  Liverpool,  and  the 
Crown  issued  a  writ  in  prize  claiming  that  the  goods  were  liable  to  con- 
fiscation. Subsequently  an  order  was  made  ex  parte  by  the  registrar 
instructing  the  marshal  to  release  the  copper  to  the  Lords  of  the  Ad- 
miralty, who  wished  to  requisition  it.  On  an  application  to  discharge 
the  order 

Held,  that  though  there  was  sufficient  doubt  as  to  whether  the  goods 
were  entitled  to  be  released  to  prevent  the  order  from  being  bad  on  the 
ground  that  there  was  reason  to  believe  that  they  were  so  entitled,  yet 
as  they  were  neutral  property  it  was  impossible  for  the  Crown  to  requisi- 
tion them,  and  therefore  the  order  must  be  discharged. 

The  Ophelia 

British  Prize  Court 

Decided  May  21,  1915 

{The  Times  Law  Reports,  Volume  31,  page  452) 

This  was  a  German  vessel  captured  by  a  British  warship  and  taken 
into  port  and  detained  as  prize.  A  claim  for  her  release  was  made  on 
behalf  of  the  Government  of  Germany  on  the  ground  that  the  vessel 
was  a  military  hospital  ship  belonging  to  that  government,  and  was 
therefore  exempt  from  capture  under  the  provisions  of  Article  I  of  the 
Hague  Convention  of  1907  for  the  Adaptation  to  Maritime  Warfare  of 
the  Principles  of  the  Geneva  Convention.^  The  Crown  admitted  that 
the  formal  requirements  of  the  convention  necessary  to  bring  a  vessel 
within  the  exempted  class  had  been  complied  with,  and  stated  that  it 

^  The  pertinent  part  of  this  article  reads  as  follows:  ^'Militaiy  hospital  ships,  that 
is  to  say,  ships  constructed  or  assigned  by  states  specially  and  solely  with  a  view  to 
assisting  the  wounded,  sick,  and  shipwrecked,  the  names  of  which  have  been  com- 
municated to  the  belligerent  Powers  at  the  commencement  or  during  the  course  of 
hostilities,  and  in  any  case  before  they  are  employed,  shall  be  respected,  and  cannot 
be  captured  while  hostilities  last." 
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desired  that  full  effect  be  given  to  the  principles  of  the  convention.  It 
was  claimed,  however,  that  the  Ophelia,  though  ostensibly  a  hospital 
ship,  was  actually  used  as  a  scouting  or  signalUng  vessel  of  the  German 
navy  and,  therefore,  under  Article  4  of  the  Hague  Convention^  was  not 
entitled  to  immunity  from  capture. 

The  court's  investigation  of  the  facts  developed  that,  at  the  time  of 
capture  on  October  18,  1914,  the  Ophelia  was  encoimtered  in  the  vi- 
cinity of  a  recent  naval  engagement  during  which  several  German 
torpedo  boats  had  been  sunk;  that  upon  the  approach  of  the  boarding 
party  from  the  British  cruiser,  the  commander  of  the  Ophdia  threw 
overboard  a  number  of  secret  documents,  including  a  code,  a  list  of 
wireless  stations,  mine  areas,  etc.,  and  a  wireless  log.  The  vagueness 
of  the  orders  under  which  the  vessel  was  operating  and  the  hesitancy  of 
the  commander  in  answering  questions  as  to  his  movements  created  the 
suspicion  that  the  vessel  was  engaged  in  transmitting  intelligence  to 
the  enemy.  It  was  also  developed  that  the  Ophdia  had  been  encountered 
by  a  British  submarine  about  ten  days  previous  to  her  capture  and  had 
fled  in  order  to  escape  search.  The  court  found  that  on  that  occasion 
the  vessel,  while  claiming  to  be  in  search  of  survivors  from  a  sunken 
German  submarine,  had  taken  48  hours  to  cover  a  distance  of  60  miles 
which  she  could  have  covered  in  less  than  six  hours,  and  that  there  was 
"  no  explanation  of  this  lamentable  and  possibly  fatal  delay  on  the  part  of 
a  hospital  ship,  which  is  said  to  have  been  on  a  mission  to  try  to  rescue 
survivors.  She  saw  no  survivors  and  no  corpses  in  her  search,  which 
was  not  only  belated,  but  which  was  very  short  and  inadequate.  There 
was  an  entire  absence  of  the  care,  deliberation,  thoroughness,  and  com- 
pleteness to  be  expected  in  such  a  search." 

The  commander  of  the  Ophdia  admitted  that  on  the  previous  occa- 
sion referred  to,  he  left  the  vicinity  shortly  after  sighting  the  British  sub- 
marine, but  denied  that  he  fled  from  it,  upon  which  the  court  commented : 

Upon  the  diflputed  question  which  the  account  given  by  the  commander  raises, 
one  naturally  adcs  why,  as  the  hospital  ship  saw  the  submarine  more  than  once,  she 
did  not  speed  towards  it  rather  than  away  from  it,  in  order  to  try  to  get  some  infor- 
mation about  the  lociM  of  the  accident  or  the  saving  of  the  seamen  or  the  possibility 
of  rescuing  survivors?  Those  in  command  of  a  genuine  hospital  ship  on  a  humane 
quest  would  not  fear  any  harm  or  ill-treatment  from  a  British  submarine  or  any  other 
war  vessel. 

*  Paragraph  2  of  Article  4  reads  as  follows:  ''The  governments  undertake  not  to 
use  these  ships  for  any  military  purpose." 
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Incidentally  it  was  established  that  the  Ophelia  had  never  rendered 
any  hospital  service  since  she  was  commissioned. 

The  construction  and  equipment  of  the  vessel  was  also  relied  upon  as 
evidence  of  the  use  to  which  she  was  put.  An  examination  of  her  con- 
struction and  equipment  showed  that  the  vessel  was  unsuitable  for 
service  as  a  hospital  ship  according  to  the  requirements  of  the  British 
Admiralty,  but  it  was  contended  that  the  Ophelia  was  merely  an  auxiliary 
ship  used  for  transporting  the  sick  and  woimded  to  land  hospitals,  and 
the  court  foimd  that  as  ''there  is  no  standard  of  suitability  either  of 
construction  or  equipment  for  a  hospital  ship  *  *  *  I  am  not  pre- 
pared to  say  *  *  *  that  the  ship  was  not,  in  fact,  adapted,  albeit, 
inadequately  and  imperfectly,  for  the  proper  purposes  of  a  hospital 
ship.''  The  apparatus  and  appliances  suitable  for  signalling  which 
were  found  upon  the  ship,  raised  a  strong  doubt  in  the  mind  of  the 
court  as  to  whether  the  vessel  was  constructed  and  adapted  solely  for 
hospital  purposes.  An  exceptionally  large  number  of  lights  of  different 
colors  were  found  upon  the  vessel  and  British  naval  experts  testified 
that  she  was  undoubtedly  fitted  and  intended  for  signalling  purposes. 
The  evidence  as  to  what  quantity  of  these  lights  and  signalling  appli- 
ances had  been  used  and  as  to  the  times  and  purposes  for  which  they 
were  used  was  unsatisfactory  and,  furthermore,  the  records  which 
would  give  this  information  had  been  burned  surreptitiously  after  the 
capture  of  the  ship  and  while  she  was  in  custody  awaiting  trial.  The 
court  gave  decisive  weight  to  the  spoliation  of  these  documents  and 
condemned  the  vessel  in  the  following  language: 

The  cases  have  usually  dealt  with  the  spoliation  of  documents  like 
ship's  papers  O'Ud  documents  relating  to  cargoes;  hospital  ships  were 
little  known  in  former  days,  but  in  my  opinion  the  principles  apply 
equally  forcibly,  to  say  the  least,  to  documents  which  would  throw  light 
upon  the  way  in  which  a  ship  purporting  to  be  solely  a  hospital  ship  had 
been  employed.  There  is  a  useful  summary  of  the  effect  of  the  cases 
in  the  judgment  of  Dr.  Lushington  in  the  Johanna  Emilie  (Spinks  at 
p.  20).    I  take  out  the  following  passages: 

I  must  say  a  word  as  to  the  spoliation  of  papers  generally.  I  do  not  know  that 
there  is  to  be  found  in  any  of  Lord  Stowell's  judgments  any  direct  definition  of  the 
word  "spoliation." 

I  am  of  opinion  that  the  mere  destruction  of  papers  is  not,  under  all  circumstances, 
to  be  considered  a  spoliation;  I  say  under  all  circumstances,  because  the  principle 
might  be  carried  to  a  very  absiu*d  length.    I  apprehend  it  might  be  said,  if  at  any 
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time  during  a  long  voyage  the  master  destroyed  papers  that  had  no  relevancy  to  it, 
relating  to  a  former  voyage,  the  matter  would  not  be  put  in  issue.  To  say  that  was 
a  spoliation  of  papers,  would  be  going  the  length  of  saying  that  nothing  in  the  na- 
ture even  of  a  private  letter  was  to  be  destroyed  after  the  vessel  had  left  her  port. 
I  am  not,  however,  disposed  to  relax  the  practical  effect  of  the  rules  laid  down  by  Lord 
Stowell,  because  they  are  consistent  with  good  sense,  and  with  justice  to  all  parties; 
but  they  must  not  be  pressed  beyond  his  true  intention  with  reference  to  all  the  facts 
of  the  case. 

Now,  let  me  say  a  word  on  this,  as  to  the  time  at  which  the  papers  are  destroyed. 
I  pray  that  my  meaning  may  not  be  understood  beyond  the  words  I  use.  I  hold 
time  to  be  of  great  importance.  If  papers  are  destroyed  when  the  capturing  vessel 
is  in  sight,  or  there  is  a  chance  of  capture,  it  is  the  strongest  proof  that  these  papers 
contain  some  matter  which  would  inure  to  condemnation;  so  it  is  if  they  are  de- 
stroyed at  the  time  of  capture,  and  if  they  are  destroyed  clandestinely  after  capture, 
but  if  the  papers  are  destroyed  a  long  time  antecedently,  before  there  is  any  proba- 
bility that  they  were  destroyed  for  fraudulent  purposes,  and  there  is  no  evidence  that 
it  was  for  fraudulent  purposes,  then,  though  there  is  spoliation,  and  though,  no 
doubt,  the  inference  of  law  is  against  the  act  during  war,  yet  the  case  is  of  a  less 
stringent  nature. 

Upon  this  important  subject  I  will  also  cite  what  Chancellor  Kent 
says  in  his  well-known  Commentaries: 

The  concealment  of  papers  material  for  the  preservation  of  the  neutral  character 
justifies  a  capture,  and  carrying  into  port  for  adjudication,  though  it  does  not  ab- 
solutely require  a  condemnation.  It  is  good  ground  to  refuse  costs  and  damages  on 
restitution,  or  to  refuse  further  proof  to  relieve  the  obscurity  of  the  case,  where  the 
cause  labored  under  heavy  doubts,  and  there  was  prima  facie  grounds  for  condemna- 
tion independent  of  the  concealment.  The  spoliation  of  papers  is  a  still  more  aggra- 
vated and  inflamed  circumstance  of  suspicion.  That  fact  may  exclude  further  proof, 
and  be  sufficient  to  infer  guilt;  but  it  does  not,  in  England,  as  it  does  by  the  maritime 
law  of  other  countries,  create  an  absolute  preaumpiio  juris  et  de  jure;  and  yet  a  case 
that  escapes  with 'such  a  brand  upon  it  is  saved  so  as  by  fire.  The  Supreme  Court  of 
the  United  States  has  followed  the  lees  rigorous  English  rule,  and  held  that  the 
spoliation  of  papers  was  not,  of  itself,  sufficient  ground  for  condemnation,  and  that 
it  was  a  circumstance  open  for  explanation,  for  it  may  have  arisen  from  accident, 
necessity,  or  superior  force.  If  the  explanation  be  not  prompt  and  frank,  or  be  weak 
and  futile,  if  the  cause  labors  under  heavy  suspicions,  or  there  be  a  vehement  pre- 
sumption of  bad  faith  or  gross  prevarication,  it  is  good  cause  for  the  denial  of  further 
proof,  and  the  condemnation  ensues  from  defects  in  the  evidence,  which  the  party  is 
not  permitted  to  supply  (p.  158  of  Vol.  1, 12th  edition). 

These  are  sound  and  salutary  doctrines.  In  my  judgment  they  are  in 
a  special  sense  appUcable  to  ships  claiming  to  be  hospital  ships. 

In  proportion  to  the  immunity  and  protection  which  every  belUgerent 
Power  actuated  by  feelings  of  humanity  would  desire  to  extend  to  ships 
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engaged  in  aiding  and  rescuing  those  who  suffer  in  maritime  war,  the 
conduct  of  those  ships  should  be  beyond  suspicion. 

About  the  innocence  of  hospital  ships  from  engaging  in  warUke  serv- 
ices there  ought  to  be  no  question.  Their  records  should  be  clean. 
If  they  are,  their  preservation  would  be  an  additional  saf^uard  against 
capture.  If  they  are  not  preserved,  but  destroyed,  the  inference,  that, 
if  produced,  they  would  be  silent  but  eloquent  witnesses  of  guilty  prac- 
tices would  be  strong. 

As  to  some  of  the  documents  on  board,  such  as  the  secret  codes  for 
wireless  telegraphy,  the  Law  Officers  of  the  Crown  did  not  complain  of 
their  destruction.  In  my  view  even  documents  like  these  ought  not  to 
be  destroyed.  They  might  be  required  to  test  the  accuracy  of  the  ver- 
sions given  of  messages  sent  and  received.  They  could  quite  appro- 
priately be  sealed  up,  if  that  were  deemed  advisable;  and,  so  sealed, 
they  would  not  be  opened  except  under  the  strict  superintendence  of  the 
court;  and  the  belligerents  might  rest  assured  that  no  disclosure  would 
be  made  or  allowed  which  would  in  any  way  affect  the  belligerent. 

But  whatever  might  be  said  in  justification  or  palliation  of  the  de- 
struction of  documents  of  this  nature  by  reason  of  the  orders  of  those 
in  high  command  or  otherwise,  some  of  the  other  documents  which  were 
destroyed  should  certainly  have  been  preserved  and  given  up.  Books 
recording  messages  transmitted  or  received  by  wireless  telegraphy,  or 
by  any  form  of  signals,  directing  the  operations  of  the  ship,  ought  to 
be  kept.  If  such  messages  related  to  the  legitimate  work  of  hospital 
ships  they  would  not  harm  those  in  charge  or  prejudicially  affect  the 
ship  itself.  If  they  are  destroyed  on  the  eve  of  capture,  no  one  could 
reasonably  complain  if  unfavorable  inferences  were  drawn.  For  the 
burning  in  November  (some  fortnight  or  more  after  the  ship  was  cap- 
tured) of  the  records  of  the  various  signalling  lights  which  had  been 
supplied,  and  which  had  been  used  upon  the  ship  since  she  set  out  as  a 
hospital  ship,  I  see  no  justification  whatsoever.  By  the  express  terms 
of  the  convention,  the  right  of  search  of  hospital  ships  is  given  to  bel- 
ligerents. If  those  in  charge  of  such  ships  can  with  impunity  destroy 
all  the  documents  and  records  of  the  ship  immediately  before  a  search- 
ing officer  boards  her,  the  right  of  search  becomes  to  a  great  extent 
nugatory. 

The  conclusions  to  which  the  evidence  compelled  me  to  come  are  that 
the  Ophelia  was  not  constructed,  adapted,  or  used  for  the  special  and 
sole  purpose  of  affording  aid  and  relief  to  the  wounded,  sick,  and  ship- 
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wrecked;  and  that  she  was  adapted  and  used  as  a  signalling  ship  for 
military  purposes.  She  has,  therefore,  forfeited  the  protection  claimed 
under  the  convention. 

The  decree  of  the  court  is  that  the  Optidia,  bemg  an  enemy  ship,  is 
condemned  as  lawful  prize. 


The  Southsteld 

BritiA  Prize  Cnwi 

Decided  July  15,  1915 

{The  Times  Law  Reports,  Volume  31,  page  577) 

The  President  in  delivering  judgment  said: 

The  questions  arising  for  decision  depend  upon  the  effect  of  the  in- 
tervention of  a  state  of  war  upon  the  rights  of  capture  of  a  belligerent 
in  respect  of  goods  sold  by  an  enemy  to  a  neutral  while  the  goods  and 
the  ship  in  which  they  are  laden  are  in  transitu.  The  goods  consisted 
of  quantities  of  barley  shipped  before  the  war  at  a  Russian  port  upon  a 
British  ship  and  consigned  to  a  German  port.  During  the  voyage  the 
goods  were  sold  by  enemy  merchants  to  neutral  merchants — ^viz.,  to 
two  Dutch  merchants,  Heukers  and  Barghoom,  canying  on  business  at 
Groningen.  The  transactions  relating  to  the  sale  to  Heukers  fell  within 
the  period  from  July  20  to  July  28, 1914,  and  those  relating  to  the  sale 
to  Barghoom  within  the  last  week  in  July,  1914.  Apart  from  any  ques- 
tion depending  upon  the  intervention  of  war,  it  is  not  disputed  that  the 
property  in  the  goods  had  passed  to  the  neutral  purchasers  before  the 
capture.  The  contention  of  the  Crown  was  that  when  war  was  declared 
between  this  country  and  Germany  on  August  4,  1914,  the  goods  which 
were  still  in  transitu  became  subject  to  capture  by  the  Crown,  and  were 
confiscable  at  the  time  of  the  capture  and  seizure  on  August  8,  not- 
withstanding the  prior  sales  to  the  neutrals,  on  the  ground  that  at  the 
time  of  such  sales  war  was  imminent,  or  in  contemplation  of  the  enemy 
vendors. 

It  is  important  to  examine  closely  the  principle  which  governs  the 
right  of  capture  of  goods  transferred  in  transitu  and  to  ascertain  accu- 
rately its  limits,  as  it  is  sometimes  apt  to  be  loosely  stated. 

In  order  to  deduce  the  rule,  it  will  be  sufficient,  I  think,  to  refer  to 
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two  leadii^  cases,  and  to  one  authorized  text  book.    I  take  them  in  order 
of  date. 

In  the  Vrow  Margaretha  (1  C.  Rob.,  336)  Lord  Stowell  pronounces 
upon  the  subject  as  follows: 

In  the  ordinary  course  of  things  in  time  of  peace — ^for  it  is  not  denied  that  such  a 
contract  may  be  made,  and  effectually  made  (according  to  the  usage  of  merchants)— 
such  a  transfer  in  transitu  might  certainly  be  made.  It  has  even  been  contended  that 
a  mere  delivering  of  the  bill  of  lading  is  a  transfer  of  the  property.  But  it  might  be 
more  correctly  expressed,  perhaps,  that  it  transfers  only  the  right  of  delivery;  but 
that  a  transfer  of  the  bill  of  lading,  with  a  contract  of  sale  accompanying  it,  may  trans- 
fer the  property  in  the  ordinary  course  of  things,  so  as  effectually  to  bind  the  parties, 
and  all  others,  cannot  well  be  doubted.  When  war  intervenes  another  rule  is  set  up 
by  courts  of  admiralty,  which  interferes  with  the  ordinary  practice.  In  a  state  of 
war,  existing  or  iniminent,  it  is  held  that  the  property  shall  be  deemed  to  continue 
as  it  was  at  the  time  of  shipment  till  the  actual  delivery;  this  arises  out  of  the  state 
of  war,  which  gives  a  belligerent  a  right  to  stop  the  goods  of  his  enemy.  If  such  a 
rule  did  not  exist,  all  goods  shipped  in  an  enem3r's  country  would  be  protected  by 
transfers  which  it  would  be  impossible  to  detect.  It  b  on  that  principle  held,  I  be- 
lieve, as  a  general  rule,  that  property  cannot  be  converted  in  transitu,  and  in  that 
sense  I  recognise  it  as  the  rule  of  this  court.  But  this  arises,  as  I  have  said,  out  of 
a  state  of  war,  which  creates  new  rights  in  other  parties,  and  cannot  be  applied  to 


1; ;  transactions  originating,  like  this,  in  a  time  of  peace. 


In  the  work  of  Mr.  Justice  Story  on  The  Principles  and  Practice  of 
Prize  Courts,  that  celebrated  jurist  states  the  rule  in  the  following  pas- 
sage (Pratt's  Story,  pp.  64r-65) : 

In  respect  to  the  proprietary  interests  in  cargoes,  though,  in  general,  the  rules  of 
the  conmion  law  apply,  yet  there  are  many  peculiar  principles  of  prize  law  to  be 
considered;  it  is  a  general  rule  that,  during  hostilities,  or  imminent  and  impending 
danger  of  hostilities,  the  property  of  parties  belligerent  cannot  change  its  national 
character  during  the  voyage,  or,  as  it  is  commonly  expressed,  in  transitu.  This  rule 
equally  applies  to  ships  and  cargoes;  and  it  is  so  inflexible  that  it  is  not  relaxed,  even 
in  owners  who  become  subjects  by  capitulation  after  the  shipment  and  before  the 
capture.  *  *  *  The  same  distinction  is  applied  to  purchases  made  by  neutrals  of 
property  in  transitu,  if  purchased  during  a  state  of  war,  existing  or  imminent  and 
impending  danger  of  war,  the  contract  is  held  invalid,  and  the  property  is  deemed  to 
continue  as  it  was  at  the  time  of  shipment  until  the  actual  delivery.  It  is  otherwise, 
however,  if  a  contract  he  made  during  a  state  of  peace,  and  without  contemplation 
of  war;  for,  under  such  circumstances,  the  prize  courts  will  recognize  the  contract 
and  enforce  the  title  acquired  under  it.  *  *  *  The  reason  why  courts  of  ad- 
miralty have  established  this  rule  as  to  transfers  in  transitu  during  a  state  of  war  or 
expected  war  is  asserted  to  be,  that  if  such  a  rule  did  not  exist,  all  goods  shipped  in 
the  enemy's  country  would  be  protected  by  transfers,  which  it  would  be  impossible 
to  detect. 
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Lastly,  in  The  BaUica  (11  Moo.  P.  C,  141),  in  the  judgment  of  the 
Lords  of  the  Privy  Council  sitting  to  hear  appeals  in  prize,  Lord  King&- 
down  (then  Mr.  Pemberton  Leigh)  deals  with  the  rule  as  applicable  to 
ships  and  goods  in  the  following  passages: 

The  general  rule  is  open  to  no  doubt.  A  neutral  while  a  war  is  imminent,  or  after 
it  has  commenced,  is  at  liberty  to  purchase  either  goods  or  ships  (not  being  ships  of 
war)  from  either  belligerent,  and  the  purchase  is  valid,  whether  the  subject  of  it  be 
lying  in  a  neutral  port  or  in  an  enemy's  port.  During  a  time  of  peace,  without 
prospect  of  war,  any  transfer  which  is  sufficient  to  transfer  the  property  between  the 
vendor  and  vendee  is  good  also  against  a  captor  if  war  afterwards  unexpectedly  break 
out.  But,  in  case  of  war,  either  actual  or  imminent,  this  rule  is  subject  to  qualificar 
tion,  and  it  is  settled  that  in  such  case  a  mere  transfer  by  documents  which  would 
be  Bofficient  to  bind  the  parties  is  not  sufficient  to  change  the  property  as  against 
captors  as  long  as  the  ship  or  goods  remain  in  transUu, 

With  respect  to  these  principles,  their  Lordships  are  not  aware  that  it  is  possible 
to  raise  any  controversy;  they  are  the  familiar  rules  of  the  English  prize  courts,  es- 
tablished by  all  the  authorities,  and  are  collected  and  stated,  principally  from  the 
decisions  of  Lord  Stowell,  by  Mr.  Justice  Story,  in  his  "Notes  on  the  Principles  and 
Practice  of  Prise  Courts,"  a  work  which  has  been  selected  by  the  British  Government 
for  the  use  of  its  naval  officers  as  the  best  code  of  instruction  in  the  prize  law.  The 
passages  referred  to  are  to  be  found  on  pp.  63,  64  of  that  work. 

In  order  to  determine  the  question  it  is  necessary  to  consider  upon  what  principle 
the  rule  rests,  and  why  it  is  that  a  sale  which  would  be  perfectly  good  if  made  while 
the  property  was  in  a  neutral  port,  or  while  it  was  in  an  enemy's  port  is  ineffectual 
if  made  while  the  ship  is  on  her  voyage  from  one  port  to  the  other.  There  seem  to 
be  but  two  possible  grounds  of  distinction.  The  one  is,  that  while  the  ship  is  on  the 
seas,  the  title  of  the  vendee  cannot  be  completed  by  actual  delivery  of  the  vessel  or 
goods;  the  other  is,  that  the  ship  and  goods,  having  incurred  the  risk  of  capture  by 
putting,  to  sea,  sh^  not  be  permiitted  to  defeat  the  inchoate  right  of  capture  by  the 
belligerent  Powers,  until  the  voyage  is  at  an  end. 

The  former,  however,  appears  to  be  the  true  ground  on  which  the  rule  rests.  8uch 
transactions  during  war,  or  in  contemplation  of  war,  are  so  likely  to  be  merely  color- 
able, to  be  set  up  for  the  purpose  of  misleading  or  defrauding  captors,  the  difficulty 
of  detecting  such  frauds,  if  mere  paper  transfers  are  held  sufficient,  is  so  great  that 
the  courts  have  laid  down  as  a  general  rule  that  such  transfers,  without  actual  de- 
livery, shall  be  insufficient;  that  in  order  to  defeat  the  captors  the  possession  as  well 
as  the  property  must  be  changed  before  the  seizure.  It  is  true,  that  in  one  sense, 
the  ship  and  goods  may  be  said  to  be  in  transitu  till  they  have  reached  their  original 
port  of  destination;  but  their  Lordships  have  found  no  case  where  the  transfer  was 
held  to  be  inoperative  after  the  actual  delivery  of  the  property  to  the  owner. 

It  might  be  argued  that  according  to  these  authorities  transfers  in 
irarmtu  are  invalid  against  belligerent  captors  upon  the  intervention  of 
war  unless  there  is  actual  delivery  before  capture;  or,  in  other  words, 
that  if  war  has  intervened  no  transfer  by  documents  alone  can  defeat 
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the  right  of  capture.  But  in  my  opinion  that  proposition  is  too  wide, 
and  is  not  an  accurate  delimitation  of  the  true  rule.  In  the  passages 
cited  Lord  Stowell  speaks  of  "a  state  of  war  existing  or  inmiinent"; 
Mr.  Justice  Story  of  "a  state  of  peace,  without  contemplation  of  war," 
and  of  ''a  state  of  war  eidsting  or  imminent,  and  impending  danger  of 
war";  and  Lord  Kingsdown  of  "war,  either  actual  or  imminent,"  of 
"war  unexpectedly  breaking  out"  (contrasting  it  with  "a  time  of  peace, 
without  prospect  of  war"),  and  of  "transactions  during  war  or  in 
contemplation  of  war." 

It  is  important  to  note  the  reasons  for  the  rule  which  are  elaborated 
by  Lord  Kingsdown  thus: 

Such  transactions  during  war,  or  in  contemplation  of  war,  are  so  likely  to  be 
merely  colorable,  to  be  set  up  for  the  purpose  of  misleading  or  defrauding  captors, 
the  difficulty  of  detecting  such  frauds,  if  mere  paper  transfers  are  held  sufficient,  is 
so  great  that  the  courts  have  laid  down  as  a  general  rule  that  such  transfers,  without 
actual  delivery,  shall  be  insufficient;  that  in  order  to  defeat  the  captors  the  possession 
as  well  as  the  property  must  be  changed  before  the  seizure. 

In  my  view  the  element  that  the  vendor  contemplated  war,  and  had 
the  design  to  make  the  transfer  in  order  to  secure  himself  and  to  attempt 
to  defeat  the  rights  of  belligerent  captors,  is  necessarily  involved  in  the 
rule  which  invalidates  such  transfers.  Sales  of  goods  upon  ships  afloat 
are  now  of  such  common  occurrence  in  commerce  that  it  would  be  too 
harsh  a  rule  to  treat  such  transfers  as  invalid  imless  such  an  element 
existed. 

I  have  been  considering  the  rule  in  its  application  to  the  sale  or  trans- 
fer of  goods,  but  it  is  well  to  note  that  special  and  highly  artificial  rules 
as  to  the  transfer  of  vessels  during  or  preceding  a  state  of  war  are  now 
laid  down  in  the  Declaration  of  London  of  1909 — as  agreed  to  by  the 
representatives  of  the  Powers  and  as  applied  by  the  Orders  in  Council 
in  this  country.    But  these  do  not  apply  to  goods  or  merchandise. 

As  to  the  facts  in  these  two  cases,  it  is  abundantly  clear  that  the  neu- 
tral purchasc^rs  acted  with  complete  bona  fides  throughout:  they  paid  for 
the  goods,  and  resold  them  to  neutral  customers  of  their  own  before 
war  was  declared.  This  would  not  necessarily  conclude  the  matter. 
But  I  am  also  satisfied  that  the  vendors  did  not  have  the  war  between 
their  country  and  this  country  (to  which  the  ship  carrying  the  goods 
belonged)  in  contemplation  when  they  sold  the  goods.  The  imminence 
of  war  between  Germany  and  Russia  has  no  materiality  in  considering 
these  cases.    In  the  light  of  after  events  the  war  with  this  country  may 
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be  spoken  of  as  having  been  imminent,  r^arded  from  the  point  of  view 
of  time,  in  the  last  two  weeks  of  July;  but  there  is  no  evidence  that 
it  was  regarded  as  imminent  in  its  proper  meaning  of  "threatening  or 
about  to  occur"  by  them  at  that  time;  not  only  so,  but  I  find  after  in- 
vestigation in  various  directions,  and  on  grounds  which  I  deem  satisfac- 
tory, that  it  was  not  in  fact  so  regarded  by  them.  What  the  hidden  an- 
ticipation of  the  Government  of  the  German  Empire  m^t  have  been 
upon  the  subject,  it  is  not  for  me  to  speculate;  but  I  may  express  my 
humble  opinion  that  our  intervention  in  the  war  upon  the  invasion  of 
Belgium  in  defence  of  treaty  obligations  against  the  breach  of  such 
obligations  by  the  invaders  was  a  complete  surprise  even  to  their  gov- 
ernment. 

Documents  and  facts  which  throw  light  upon  the  history  of  the  days 
I  have  been  dealing  with  between  July -24  and  August  4,  1914,  are,  I 
think,  admirably  collected  and  stated  in  a  work  called  The  History  of 
Twelve  Daye,  by  Mr.  J.  W.  Headlam. 

'  On  the  grounds  that  the  German  vendors  had  no  thought  of  the 
imminence  of  war  between  Germany  and  this  country,  and  did  not  have 
such  a  war  in  contemplation  at  any  time  while  the  transactions  of  sale 
were  taking  place  or  before  they  were  completed,  I  hold  that  the  sales 
to  the  two  Dutch  merchants  were  valid  and  that  the  goods  were  not 
confiscable.  And  I  decree  the  release  to  them  respectively  of  the  net 
proceeds  of  the  sale  of  their  respective  goods,  which  are  now  in  court. 
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The  RehUion  of  Internatiorud  Law  to  the  Law  of  England  and  of  (he  United 
States  of  America.  By  Cyril  M.  Picciotto,  with  an  Introductioii 
by  L.  Oppenheim,  LL.D.  New  York:  McBride,  Nast  &  Co.  1915. 
pp.  128. 

This  is  a  university  essay, — ^the  "  Whewell  Scholarship  dissertation/' 
presented  by  a  Whewell  Scholar  in  International  Law  at  Cambridge. 
It  is  printed  in  handsome  form,  and  worthy  of  it.  The  main  thesis  is 
that  international  law  is  not,  in  any  sense  whatever,  a  part  of  the  com- 
mon law  of  England,  but  merely  a  source  of  law  (pp.  22,  105).  Lord 
Mansfield's  often  cited  remark  in  Triquet  v.  Bath  ^  is  regarded  as  essen- 
tially qualified  by  Lord  Alverstone's  opinion  in  West  Rand  Central  Gold 
Mining  Co.  v.  The  King «  (p.  102). 

Since  the  middle  of  the  last  century,  it  is  maintained,  the  British 
courts  have  regarded  international  law  as  something  of  which  the  coiuIb 
do  not  take  judicial  notice.  If  relied  on  as  to  any  particular  point,  it 
must  be  proved  to  exist,  in  the  form  so  claimed.  Such  proof  will  not  be 
merely  of  an  historical  character,  but  may  embrace  the  writings  of  jurists 
of  authority  (pp.  90,  121).  The  author  recognizes  three  schools  of  opin- 
ion, as  to  the  real  nature  of  international  law,  the  Naturalists,  who  view 
it  as  a  body  of  moral  rules;  the  Positivists,  who  treat  it  as  reflection  of  the 
life  of  the  civilized  nations  which  accept  it;  and  the  Grotians,  whose  posi- 
tion, however,  he  does  not  undertake  to  describe  (pp.  14,  76).  As  be- 
tween the  two  schools  first  mentioned,  ''the  Positivistic  has  almost 
completely  taken  the  place  of  the  Naturalistic  School"  (p.  100). 

In  the  introduction  to  the  volume.  Professor  Oppenheim  rejects  the 
claim  made  by  some  Continental  jurists,  that  it  is  a  maxim  of  juris- 
prudence that  ''international  law  in  every  case  overrules  municipal 
law"  (p.  9).  On  the  contrary,  he  would  view  them  as  separate  branches 
of  the  tree  of  law:  one  derived  from  international  customs  and  agree- 
ments; the  other  from  local  customs  and  statutes;  so  that  the  municipal 
law  of  a  country  cannot  be  judicially  extended  to  include  anything 

1 1764,  3  Burr.,  1478. 
s  1905,  2  K.  B.,  301. 
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established  by  international  law,  which  has  not  been  at  least  tacitly 
adopted  by  such  municipal  law  (p.  10).  He  deduces  from  our  rule  that 
an  Act  of  Congress  can  repeal  a  treaty  provision,  the  corollary  that 
international  law  and  municipal  law  are  with  us  of  equal  force  (p.  122). 
Is  this  true  of  the  States?  Can  a  State  legislature  assume  to  repeal  a 
principle  of  international  law?  And  when  Congress  abrogates  a  treaty 
provision,  does  it  thereby  detract  from  the  authority  of  international 
law?  It  has  simply  broken  a  bargain  and  made  a  precedent  which  may 
be  of  importance  in  future  modifications  or  definitions  of  that  law.  It 
is  worth  remembering  that  the  Federal  Court  of  Prize  Appeals,  as 
early  as  1781,  held  that  the  municipal  laws  of  a  country  cannot  change 
the  law  of  nations  so  as  to  bind  the  subjects  of  another  nation.^ 

Reference  is  made  to  the  fact  that  after  Jay's  treaty  removing  the 
disabilities  of  aliens  as  to  holding  real  estate,  England  had  to  pass  a 
statute  in  confirmation.  The  United  States  did  not.  ''This  difference 
might  seem  to  imply  that  the  rule  of  international  law  requiring  that 
treaties  shall  be  observed  was  incorporated  in  the  law  of  the  United 
States  though  not  with  that  of  England.  But  it  is  not  so.  The  difference 
is  merely  that  the  Executive  possesses  in  the  United  States  a  power  of 
making  law  by  treaty  not  paralleled  in  England"  (pp.  60,  116).  But 
the  President  of  the  United  States  simply  initiates  treaties.  They  have 
no  l^al  force  whatever  until  ratified  by  and  with  the  advice  and  consent 
of  the  Senate.  He  stands  here  just  where,  according  to  Maitland,  the 
King  of  England  stands  (p.  62). 

Whether  international  law  be  binding  in  England,  or  not,  on  national 
l^jslatures,  treaties  are  on  prize  courts,  and  a  very  recent  decision  of 
the  Court  of  Appeal  is  cited  accepting  that  position  as  to  the  Hague 
Convention  of  1907  on  the  laws  and  customs  of  land  warfare  (pp.  73, 
125). 

Sir  William  Seott  is  frankly  criticised  for  his  well-known  state- 
ment, in  the  case  of  the  Fox,  in  1811,  that  a  British  prize  court  is 
bound  to  administer  the  law  of  nations,  and  bound  equally  to  enforce 
Orders  in  Council,  because  they  are  presumed  to  conform  to  that  law. 
It  is  challenged  as  "erecting  a  violent  presumption"  of  harmony  by 
''a  pure  l^al  fiction"  (p.  35).  The  proper  rule  for  a  prize  court  in  case 
of  such  a  conflict,  in  Mr.  Picciotto's  view,  would  seem  to  be  that  there 
is  no  power  inherent  in  the  royal  prerogative  to  legislate  for  it,  so  as  to 
debar  it  from  executing  the  precepts  of  international  law  as  to  prize 

*  Miller  v.  The  Resolution,  2  Dall.,  1,  4. 
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cases  (p.  47).  That  is  only  for  Parliament  (p.  50),  and  to  Parliament, 
in  such  a  case,  the  court  must  bow  (p.  54).  As  to  this  point,  he  seems 
rather  to  overstrain  the  meaning  of  Marshall's  observation,  in  Murray 
V.  The  Charming  Betsey,*  that  an  Act  of  Congress  "can  never  be  con- 
strued to  violate  neutral  rights,  or  to  affect  neutral  commerce,  further 
than  is  warranted  by  the  law  of  nations,  as  understood  in  this  country" 
(p.  119).  This  is  explained  by  the  preceding  statement  of  the  Chief 
Justice,  in  the  same  sentence,  that  such  an  Act  ought  never  to  be  con- 
strued to  violate  the  law  of  nations  ''if  any  other  possible  construction 
remains." 

In  regard  to  a  British  Order  in  Council  affecting  the  rules  of  decision 
in  prize  cases,  the  author  goes  no  farther  than  to  say  that,  being  only 
an  exercise  of  a  royal  prerogative,  it  would  ''seem"  as  such  to  have  a 
field  narrower  than  that  of  an  Act  of  Parliament  (p.  47). 

The  assent  of  Parliament  is  r^arded  as  practically  necessary  to 
secure  the  enforcement  of  any  treaty  in  the  ordinary  courts  (pp.  94, 
n.  107,  126). 

The  author  recognizes  three  divisions  of  international  law, — ^that 
which  is  assented  to  by  all  nations,  that  which  is  assented  to  by  an  im- 
portant part  of  them,  and  that  which  has  been  assented  to  by  a  small 
number  only  (p.  16).  It  may  well  be  questioned  whether  the  second 
and  third  classes  are  inherently  law  at  all.  They  seem  rather  law  in 
the  making. 

Simeon  E.  Baldwin. 

DiptomaUc  Protection  of  Citizens  Abroad:  or  the  Law  of  International 
Claims.  By  Edwin  M.  Borchard.  New  York.  The  Banks  Law 
Publishing  Company.    1915.    pp.  xxxvii,  988. 

As  but  few  books  have  been  heretofore  written  upon  the  subject 
matter  covered  by  the  work  under  review,  it  is  but  scanty  praise  to  say 
that  this  is  the  best  of  them. 

In  standardizing  any  American  book  on  any  branch  of  international 
law,  one  instinctively  turns  to  the  incomparable  works  of  Mr.  John 
Bassett  Moore, — the  Digest  of  International  Law  and  the  History  of 
International  Arbitrations, — which  constitute  at  once  the  most  elab- 
orate and  able  treatises  which  America  has  produced  upon  international 
law  and  also  the  original  sources  of  a  great  bulk  of  material,  the  actual 

*  2  Oanch,  118. 
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ori^nal  papers  of  which  are  beyond  the  reach  of  the  ordinaiy  private 
citizen.  However,  Mr.  Moore,  in  his  Digest,  covered  the  entire  field  of 
international  law  and  he  would  have  been  unscientific  and  would  have 
gone  beyond  the  purpose  and  scope  of  his  work,  had  he  attempted  to 
deal  with  the  minutiffi  of  international  claims. 

In  his  International  Arbitrations,  Mr.  Moore  evidently  aimed  not 
so  much  at  preparing  a  general  treatise  on  international  claims,  as  at 
producing  a  work  that  should  make  available  the  otherwise  inacces- 
sible records  of  international  arbitrations,  particularly  those  to  which 
the  United  States  has  been  a  party.  Of  necessity  this  purpose  so  limited 
the  scope  of  the  work  as  to  put  out  of  view  a  consideration  of  the  diplo- 
matic adjustment  and  settlement  of  claims  save  as  these  matters  might 
be  incidental  to  particular  cases  which  were  ultimately  arbitrated.  There 
have  moreover  been  a  number  of  important  arbitrations  since  the  work 
was  prepared. 

The  report  of  Mr.  Lawrence  "The  Law  of  Claims  Against  Govern- 
ments, including  the  mode  of  adjusting  them  and  the  procedure  adopted 
in  their  investigation"  contains  material  that  is  valuable,  but  it  was 
written  with  a  particular  purpose  in  mind,  and  it  is  no  more  than  the 
usual  government  document, — a  heterc^eneous,  unclassified  majss  of 
material. 

Mr.  Ralston  has  given  us  a  comparatively  small  but  well  conceived 
and  written  Rdsum6  (as  he  terms  it)  of  International  Arbitral  Law  and 
Procedure,  but  this  obviously  deals  with  only  one  phase  of  international 
claims.  Our  present  author  has  undertaken  the  larger  and  more 
ambitious  task  of  covering  the  whole  field  of  international  claims.  In 
his  work  and  that  of  Mr.  Ralston,  is  to  be  found  certainly  the  greater 
part  of  the  law  and  existing  precedents  and  authorities  relating  to  this 
particular  branch  of  the  law  of  nations.  The  two  works  are  more  or 
less  complementary,  the  one  to  the  other. 

The  most  cursory  examination  of  the  work  under  review  demon- 
strates the  immense  amount  of  labor  which  its  author  performed  in  its 
preparation,  and  even  a  partial  reading  of  the  text  brings  the  assurance 
that  the  matter  has  been  carefully  and  thoughtfully  treated. 

The  work  is  divided  into  four  parts  and  each  part  is'separately  and 
independently  divided  into  chapters.  Part  I  deals  with  the  "Relation 
Between  State  and  Citizen,  Between  State  and  Alien,  and  Between 
State  and  State,"  and  the  various  chapters  thereunder  are  "The  Alien"; 
"Municipal  Responsibility  of  the  State";  "International  Responsi- 
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bility  of  the  State" ;  (generally  and  as  to  the  "Acts  of  Individuals,"  "  War 
Claims,"  "Contractual  Claims,"  and  "Denial  of  Justice");  and  "Rela-* 
tion  between  States."  Part  II  deals  with  "The  Exercise  of  Diplomatic 
Protection"  and  is  divided  into  chapters  dealing  with  ''Nature,  Bads, 
and  Theory  of  Protection";  "Relation  between  the  Private  and  the 
Public  Injury";  "Government  Control  over  Claims";  "Distribution 
of  Awards  and  Indemnities";  "Extent  of  Protection";  and  "Means  of 
Protection."  Part  III  covers  "The  Object  of  Protection — ^The  Person 
and  Property  of  Citizens"  under  the  chapter  heads,  "Citizenship  the 
Primary  Title  to  Protection;"  "Proof  and  Evidence  of  Citizenship"; 
"Naturalization  and  Other  Titles  to  Citizenship  or  Protection";  V Effect 
of  Various  Legal  Relationships";  "Successors  in  Interest  and  Beneficial 
Owners."  Part  IV,  dealing  with  the  "Limitations  on  Diplomatic  Pro- 
tection" has  for  its  chapter  headings  "Conditions  Prescribed  by  the 
Claimant's  Own  Government";  "Forfeiture  of  Protection  by  Act  of 
Citizen  (including  "Expatriation,"  "Censurable  Conduct  of  the  Claim- 
ant," "Renunciation  of  Protection,"  and  "Failure  of  Proper  Recourse 
to  Judicial  Remedies");  "Limitations  Arising  out  of  Subject-Matter 
and  Political  Considerations";  and  "Limitations  Arising  out  of  Munici- 
pal Legislation  of  the  Defendant  State." 

It  will  be  thus  observed  that  the  book  covers  a  very  wide  range.  The 
method  of  treatment  is  a  discussion  of  principles  and  cases,  a  statement 
of  conclusions,  all  supplemented  and  enforced  by  citations  of  numerous 
authorities  (cases  and  treatises).  The  book  thus  constitutes  not  only  a 
treatise,  but  also  a  mine  of  material,  both  for  the  student  of  inter- 
national law  and  the  lawyer  practicing  in  that  field. 

Of  course,  no  international  lawyer,  even  the  author  himself,  is  likely 
to  regard  the  book  as  perfect,  and  every  lawyer  would  probably  have 
done  some  part  of  the  work  in  a  different  way  or  would  have  treated 
some  of  the  various  subjects  from  a  different  angle,  and  possibly,  at 
times,  with  a  different  fundamental  theory. 

For  example,  the  author,  supported  by  not  a  few  authorities,  draws 
a  quite  positive  distinction  (p.  283)  between  government  contracts  for 
the  paying  of  money  for  money  furnished  to  the  government,  and  con- 
tracts for  the  paying  of  money  for  goods  furnished  to  the  Government, 
— ^he  considering  the  latter  enforceable,  the  former  not.  It  is  certainly 
true  of  Anglo-Saxon  law,  and  probably  of  other  systems  also,  that  no 
distinction  is  to  be  taken  between  a  man's  promise  to  pay  money  for 
money  which  he  has  received  and  his  promise  to  pay  money  for  goods 
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which  he  has  received.  Indeed,  such  a  distinction  would  be  not  only 
artificial,  but  one  m^ht  properly  say  foolish.  It  is  not  clear  why  on 
principle  any  different  rule  should  apply  to  the  transactions  of  a  govern- 
ment. Our  author  seemii^ly  relies  largely  on  Westlake  for  the  support 
of  his  theory,  and  Westlake  appears  to  put  his  case  upon  the  following 
grounds: 

But  public  loans  are  contracted  by  acts  of  a  legislative  nature,  and  when  their 
terms  are  afterwards  modified  to  the  disadvantage  of  the  bondholders  this  is  done  by 
other  acts  of  a  legislative  nature,  which  are  not  questionable  by  any  proceeding  in  the 
country.  *  *  *  The  holder  of  a  bond  enforceable  only  through  the  intervention 
of  his  government  is  trying,  when  he  sedcs  that  intervention,  to  exercise  a  different 
right  from  that  of  a  person  whose  complaint  is  the  gross  defect  of  a  remedial  process 
which  by  general  understanding  ought  to  exist  and  be  effective.  (Westlake,  2nd  Ed., 
Part  I,  332,  333.) 

Or  to  put  it  more  shortly,  according  to  this  theory  obligations  for 
public  debt  seemingly  are  not  to  be  enforced,  (1)  because  the  creation 
thereof  is  a  legislative  act  and  the  legislature  may  without  challenge 
modify  its  act;  and  (2)  because  no  local  remedy  is  generally  provided. 

As  to  the  first  of  these  points  it  is  submitted  that  it  cannot  be  sup- 
ported either  legally  or  morally,  except  upon  the  assimiption  that  the 
public  loan  contract  is  made  with  the  distinct  understanding  upon  the 
part  of  both  borrower  and  lender  that  the  legislature  may  rightfully 
change  its  mind  and  repudiate  its  obligations.  Of  course,  this  is  not 
the  fact,  as  our  author  evidently  recognizes  (p.  304).  Moreover,  if 
this  legislative  theory  is  sound,  it  should,  it  would  seem,  be  operative 
as  to  all  like  legislative  acts;  yet  curiously  enough  our  author  holds  that 
government  concessions,  which  are  also  practically  always  legislative 
acts  either  directly  or  through  authorization  to  the  Executive  and  which 
are  therefore  susceptible  of  the  same  sort  of  legislative  modification,  are 
not  subject  to  the  same  rule  of  repudiation  but  are  enforceable. 

As  to  the  second  of  the  grounds  noted,  it  is  hardly  to  be  contended 
that  the  mere  absence  of  a  local  l^al  remedy  can  in  international  affairs 
be  r^aided  as  nugatoiy  of  the  existence  of  international  rights,  other- 
wise an  evilly  disposed  government  might  treat  aliens  accordii^  to  its 
mere  caprice.  Moreover,  it  seems  that  in  his  treatment  of  this  partic- 
ular subject  the  author  is  more  or  less  at  war  with  himself,  for  he  has  in 
an  earlier  part  of  the  work  (p.  184)  insisted  that  'Hhe  taking  of  private 
|Hx>perty  for  the  public  use  or  benefit  has  always  been  an  accepted  ground 
of  international  claim  for  compensation";  and  further  (p.  262)  that  this 
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18  the  law  even  in  eases  of  military  necessity, — probably  the  most  dire 
necessity  known  to  nations, — certainly  a  necessity  as  great  as  ever  in- 
duces the  repudiation  of  a  debt.  It  seems  doubtful  whether  anyone  could 
successfully  maintain  that  the  repudiation  of  an  honest  debt,  whether 
evidenced  by  a  bond  or  by  some  other  security,  and  whether  for  money 
borrowed  or  for  goods  sold,  is  not  in  essence  an  appropriation  of  private 
property  to  public  use.  As  Vattel  puts  it,  the  creditor  "has  entrusted 
the  nation  with  his  property,  and  the  nation  is  bound  to  restore  it  to 
him  again."    (Book  II,  Chap.  XIV,  Sec.  216.) 

It  is  submitted  that  the  sounder  doctrine  is  laid  down  by  Hall  when  he 
sajrs  "there  is  no  difference  in  principle  between  wrongs  inflicted  by 
breach  of  a  monetary  agreement  and  other  wrongs  for  which  the  state, 
as  itself  the  wrong-doer,  is  immediately  responsible."  (Hall,  6th  ed., 
pp.  275^276.) 

Of  course,  as  already  stated,  there  are  authorities  opposed  to  Hall 
(and  in  support  of  our  author),  but  they  have  come  in  considerable  part 
from  the  smaller  states,  and  not  infrequently  from  that  class  of  states 
whose  public  debt  history,  marred  by  all  too  frequent  occasions  of  repu- 
diation, is  needy  both  of  excuse  and  justification. 

It  is  at  times  sought  to  buttress  the  position  adopted  by  our  author 
by  invoking  Lord  Palmerston's  declaration  in  his  famous  circular  of 
1848.  As  a  matter  of  fact  Lord  Palmerston's  circular  merely  again  laid 
down  the  rule  which  had  been  enunciated  by  the  British  Foreign  OflSoe 
certainly  as  early  as  1830  (28  British  and  Foreign  State  Papers,  p.  967) 
and  reiterated  in  1832  (id.  969).  [And  see  also  the  early  correspondence 
on  the  Rights  of  bondholders  as  early  as  1828  (id.  978);  and  m  1829  (id. 
981)  and  again  in  1832  (id.  1012)]. 

Moreover,  as  our  author  points  out,  the  essential  parts  of  Lord  Palmer- 
ston's  comments  on  the  principles  involved  are  oftentimes  overlooked 
in  considering  this  circular.    The  circular  sa3rs: 

As  some  misconception  appears  to  exist  in  some  of  those  states  with  regard  to  the 
just  right  of  Her  Majesty's  Government  to  interfere  authoritatively,  if  it  should  think 
fit  to  do  so  in  support  of  those  claims,  1  have  to  inform  you,  as  the  representative  of 
Her  Majesty  in  one  of  the  states  against  which  British  subjects  have  such  claims,  that 
it  is  for  the  British  Government  entirely  a  question  of  discretion,  and  by  no  means 
a  question  of  international  right,  whether  they  should  or  should  not  make  this  matter 
the  subject  of  diplomatic  negotiation.  If  the  question  is  to  be  considered  simply  in 
its  bearing  on  international  right,  there  can  be  no  doubt  whatever  of  the  perfect  right 
which  the  government  of  every  country  possesses  to  take  up,  as  a  matter  of  diplomatic 
negotiation,  any  well-founded  complaint  which  any  of  its  subjects  may  prefer  against 
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the  f^vemmeiit  of  aoother  oountiy,  or  any  wrong  which  from  such  foreign  govern- 
ment thoee  subjects  may  have  sustained;  and  if  the  government  of  one  country  is  en- 
titled to  demand  redress  for  any  one  individual  among  its  subjects  who  may  have  a 
just  but  unsatisfied  pecuniary  claim  upon  the  government  of  another  country,  the 
right  so  to  require  redress  cannot  be  diminished  merely  because  the  extent  of  the 
wrong  18  increased,  and  because  instead  of  their  being  one  individual  claiming  a  com- 
paratively small  sum,  there  are  a  great  number  of  mdividuals  to  whom  a  very  large 
amount  is  due.    (Hall,  6th  ed.,  p.  276.) 

At  the  close  of  his  circular  he  said: 

But  nevertheless  it  might  happen  that  the  loss  occasioned  to  British  subjects  by 
the  non-payment  of  interest  upon  loans  made  by  them  to  foreign  governments  might 
become  so  great  that  it  would  be  too  high  a  price  for  the  nation  to  pay  for  such  a 
warning  as  to  the  future,  and  in  such  a  state  of  things  it  might  become  the  duty  of  the 
British  Government  to  make  these  matters  the  subject  of  diplomatic  negotiation. 
(HaU,  6ih  ed.,  p.  277.) 

The  real  position  of  his  lordship  was  set  forth  in  the  paragraph  of  his 
circular  which  reads: 

It  is  therefore  simply  a  question  of  discretion  with  the  British  Government  whether 
this  matter  should  or  should  not  be  taken  up  by  diplomatic  negotiation,  and  the  deci- 
sion of  that  question  of  discretion  turns  entirely  upon  British  and  domestic  considera- 
tbns.     (Id,,  p.  276.) 

(It  may  be  remarked,  parenthetically,  that  the  espousal  of  any  claim 
of  any  kind  by  one  government  against  another  government  and  on 
behalf  of  its  own  nationals,  is  always  a  matter  of  purest  discretion.) 

Moreover,  according  to  the  statement  of  Lord  Palmerston  (see  the 
initial  paragraph  of  his  circular  as  quoted  by  Hall  and  Phillimore,  II,  p.  9) 
the  British  Foreign  OflSce  had  theretofore  repeatedly  interposed  its  ef- 
forts with  foreign  governments  in  behalf  of  British  subjects  who  had  lent 
money  to  those  governments.  Indeed,  in  the  last  forty  years  there  have 
been  perhaps  half  a  hundred  occasions  in  which  Great  Britain  has  in- 
structed its  diplomatic  and  consular  officers  to  interpose  their  efforts 
in  behalf  of  British  bondholders  of  the  external  debts  of  states,  and  in 
not  a  few  of  these  cases  the  officers  so  instructed  to  give  assistance  have 
also  been  at  the  same  time  the  regularly  appointed  agents  of  the  bond- 
holders in  the  countries  to  which  they  were  commissioned  or  accredited. 
(See  for  example,  II  Phillimore,  p.  13.)  Under  these  circumstances  it  is 
not  difficult  to  understand  how,  not  only  the  foreign  state  but  even  the 
diplomatic  representative  himself  might  at  times  have  confused  his  two 
capacities,  with  a  resulting  benefit  to  the  bondholders, — a  benefit  entirely 
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consistent  with  Lord  Palmerston's  pronouncement,  but  not  wholly  in 
keeping  with  that  more  virtuous  self-restraint  which  some  have  under- 
stood his  circular  to  command. 

Again,  as  a  purely  minor  matter,  one  misses  from  our  author's  citations 
of  bond  cases  some  of  the  British  decisions  of  the  seventies  and  eighties 
dealing  with  the  bond  issues  of  Bolivia,  Peru,  and  Egypt,  as  also  the 
litigation  before  our  own  Supreme  Court  in  the  matter  of  certain"  South- 
em  Bonds,"  which  latter  suflSciently  resemble  the  external  obligations 
of  a  sovereign  state  to  be  useful  in  a  general  consideration  of  public 
bonds. 

It  is  somewhat  curious  to  note  that  our  author,  espousing  a  view  held 
by  certain  other  writers,  seems  inclined  to  treat  the  general  question  of 
paying  public  bonds  as  if  somehow  it  were  a  great  injustice  for  states 
to  meet  their  external  debts,  and  further  as  if  considering  that  primarily 
the  effort  in  international  law  should  be  to  provide  some  means  by  which 
nations  might,  perhaps  within  limitations,  safely  and  securely  defeat 
the  demands  of  their  creditors.  For  example,  he  begins  the  "Conclu- 
sions" of  his  discussions  on  public  debts  with  these  sentences:  "The 
Porter  proposition  is  by  no  means  a  complete  remedy  for  existing  evils, 
except  in  so  far  as  it  protects  a  debtor  state  from  the  immediate  use  of 
force.  It  still  permits  of  much  injustice  to  the  debtor  nation,  inasmuch 
as  claims  are  still  presented  on  ex  parte  evidence  without  a  judicial  ex- 
amination of  the  merits  of  the  case"  (p.  327). 

One  cannot  avoid  the  enquiry  which  immediately  comes  into  the 
mind, — ^what  evils,  and  what  injustice? 

It  would  be  an  interesting  and  instructive  work  for  someone  to  fur- 
nish us  a  list  of  the  cases  in  which  governments  have  used  force  actually 
to  collect,  out  of  hand,  without  adjustment  or  consideration,  public 
debts  due  their  nationals.  If  it  should  be  found  on  examination  that 
such  occasions  of  "injustice"  had  not  been  numerous,  and,  particularly, 
if  it  were  found  that  no  state  had,  as  a  matter  of  fact,  ever  used  force 
so  to  collect  a  public  debt,  this  sovereignty-destroying  spectre  of  force 
opposing  the  repudiation  of  duly  contracted  obligations  would  lose 
much  of  its  power  to  terrify.  It  might  be  that  such  an  examination 
would  further  show  that  the  proposition  of  Mr.  Porter  was,  as  some 
have  considered  it  to  be,  both  the  first  and  the  only  sanction,  recognized 
f  or  even  conceded,  to  the  use  of  force  in  such  cases.    (It  is  assumed  that 

measures  of  reprisal  are  not  considered  "  force  "  as  used  in  this  connection.) 
It  has,  of  course,  been  necessary  in  the  past  (and  the  proposal  of  Mr. 
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Porter  quite  clearly  contemplates  that  it  may  be  necessary  in  the  future) 
for  one  nation  to  use  force  against  another  to  compel  the  other  to  enter 
upon  an  adjustment  of  claims,  even  including,  in  some  cases,  public 
debts.  For  example,  of  such  general  nature  were  the  operations  of 
Great  Britain  in  the  much  condemned  Don  Pacifico  case  (VI,  Moore's 
Digest,  p.  852;  VII,  id.,  p.  132),  probably  as  extreme  an  action  of  this  sort 
as  any  government  has  ever  taken,  and  of  the  allied  Powers  in  the 
''pacific  blockade"  of  Venezuela  in  19Q2  (VI,  Moore's  Digest,  p.  586). 

Mr.  Porter  does  not  give  the  final  outcome  of  the  nameless  nineteen- 
war-ship  American  case,  cited  by  him  in  his  speech  presenting  his  pro- 
posal to  the  Hague  Conference,  but  it  is  reasonably  safe  to  assume  that 
this  Government  did  not  in  that  case  use,  and  indeed  has  never  yet  used 
in  any  case,  force  to  collect  any  contract  claim  without  a  reasonable 
adjustment,  though  it  may  have  used  a  show  of  force  to  compel  another 
countiy  to  enter  upon  an  adjustment  of  contract  claims,  by  arbitration 
or  otherwise.  And  it  is  certainly  safe  to  assert  that  force  has  never  been 
used  by  the  United  States  to  collect  from  any  foreign  government  the 
proceeds  of  bonds  of  its  public  debts. 

Indeed,  it  is  believed  that,  as  a  matter  of  fact,  this  particular  sort  of 
"injustice"  against  weak  nations  is  almost  conspicuous  by  its  absence. 

As  to  the  actual  ''injustice"  which  has  as  a  matter  of  fact  been  meted 
out  by  the  strong*  nations  against  the  weak  nations  in  this  matter  of 
public  debts,  it  is  to  be  observed  that  the  history  of  the  states  which 
have  been  most  flagrant  in  repudiating  their  debts  does  not  furnish  us 
with  instances  in  which  the  defaulting  governments  have  been  subjected 
to  force  or  even  to  excessive  diplomatic  pressure  in  order  to  dissuade 
them  from  their  course;  and  yet  that  same  history  is  filled  with  repudia- 
tions of  just  debts;  of  appropriations  of  revenues  allocated  to  the  service 
of  those  debts;  of  the  arbitrary  reductions  of  such  debts,  principal  and 
interest;  and  of  almost  every  conceivable  interference  with  the  service 
of  such  debts. 

Moreover,  why  advance  a  doctrine  which  puts  a  premium  on  un- 
reliability? Why  should  a  nation  which  has  repudiated  its  obligations 
till  it  no  longer  possesses  any  credit  be  regarded  as  relieved  from  the 
necessity  of  living  up  to  its  obligations,  merely  because  they  are  more 
onerous  than  those  asked  of  a  reliable  government?  Why  should  even 
compelling  such  a  defaulting  nation  to  observe  its  voluntary  agreements 
be  regarded  as  "injustice"? 

Notwithstanding  these  facts,  our  author's  treatment  of  the  question 
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of  bonds  of  the  public  debt  of  governments  is  quite  easily  the  most  com- 
prehensive and  best  legal  discussion  accessible  to  the  general  reader, 
and  if  one  looks  at  the  whole  field,  all  of  these  matters  noted  above  be- 
come more  or  less  unimportant,  and  they  in  nowise  impair  the  really 
great  value  of  the  work  to  the  student  and  practitioner  of  international 
law.  The  book  is  a  monument  to  the  industry,  patience,  and  thought- 
fulness  of  its  author. 

The  conventional  law  book  statement,  that  no  law  library  is  complete 
without  the  book,  is  in  this  case  a  simple  truth. 

J.  Rbuben  Clark,  Jr. 

Las  Doctrinaa  Guerreros  y  El  Derecho.    By  Dr.  Juan  Liscano.    Caracas: 
ElCojo.    1915.    pp.225. 

The  European  war  has  led  the  author  to  publish  the  work.  In  general, 
it  may  be  described  as  an  anti-German  book,  written  for  the  purpose  of 
showing  what  the  author  considers  to  be  the  impossibility  of  the  position 
of  Germany  in  its  internal  and  external  policies.  He  s^ys  that  the 
present  war  is  a  fight  to  the  death  between  warlike  doctrines  and  the 
philosophy  of  law,  and  that  war  brings  us  toward  barbarism,  the  an- 
cestral state.  He  criticises  the  German  doctrine  that  war  is  the  essential 
form  of  the  state,  and  considers  that  the  great  error  of  Germany  consists 
in  its  believing  that  moral  principles  and  the  respect  for  treaties  are 
worth  nothing  if  they  retard  military  operations.  The  destruction  of 
monuments,  buildings,  and  paintings  is  of  no  importance  if  that  destruc- 
tion assists  Germany  in  being  victorious. 

The  author  takes  occasion  to  praise  England,  France,  and  Italy,  the 
principles  they  have  stood  for,  and  their  gifts  to  the  world.  He  believes 
that  all  Germany  has  given  us  and  all  she  desires  to  give  us  is  merchan- 
dise and  industrial  products,  and  that  German  culture  consists  in  seek- 
ing markets  for  German  products  and  colonies  for  the  German  people. 
The  victory  of  the  Allies  would  perpetuate  the  influence  of  each  Ally, 
while  a  German  victory  would  mean  a  Germanized  Ehirope. 

The  author  wishes  Germany  to  live,  but  to  live  for  liberty  and  democ- 
racy. He  considers  that  a  military  Germany  is  a  danger  for  humanity, 
and  that  a  pacificist  Germany  is  a  guaranty  of  progress.  He  concludes 
that  the  future  work  of  civilization  is  to  ''de-Prussianize"  Germany. 

Criticism  is,  also,  made  of  Ex-President  Roosevelt,  whom  the  author 
refers  to  as  the  American  Kaiser,  and  of  what  he  considers  to  be  his 
military  and  warlike  policies.  . 
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The  book  is  principally  interestiDg  in  showing  the  attitude  of  the 
Latin  American  I^al  mind  toward  the  present  war  and  in  disclosing  its 
83rmpathy  for  the  Allies.  It  is  written  in  an  attractive  style,  and  is 
well  worth  reading. 

Walter  Scott  Penfield. 


Economic  Aspects  of  the  War.    By  Edwin  J.  Clapp.    New  Haven:  The 
Yale  University  Press,  1915.   pp.  340.   $1.50  net  post  paid. 

The  scope  of  Professor  Clapp's  book  is  far  narrower  than  its  title 
suggests.  What  Professor  Clapp  sets  out  to  do  is  to  treat,  not  as  a  law- 
yer but  as  an  economist,  the  consequences  of  the  progressive  invasions 
of  traditional  neutral  rights  in  the  course  of  the  European  war.  These 
invasions  are  matter  of  general  knowledge,  and  the  author's  account  of 
them  serves  chiefly  to  focus  attention  by  assembling  them  in  all  their 
multiplicity.  Both  parties  to  the  war  have  participated  in  the  unlaw- 
ful work.  The  sowing  of  mines  on  the  open  sea,  the  war  zone  declara- 
tion and  the  ruthless  employment  of  submarines  constitute  the  chief 
encroachment  by  the  Central  Powers  upon  neutral  rights  on  the  high 
seas.  The  encroachments  of  the  Allies  make  a  longer  list,  naturally, 
in  view  of  their  superior  ability  of  sea  power  to  interfere  with  com- 
merce. The  extraordinary  expansion  of  the  list  of  absolute  contraband, 
to  include  such  articles  of  general  industrial  use  as  copper  and  rubber, 
the  practical  elimination  of  the  distinction  between  civil  and  military 
use  in  the  case  of  food  supplies,  the  arbitrary  imposition  of  embargoes 
against  Germany  upon  Holland  and  Scandinavia,  the  irregular  blockade 
of  Germany  under  the  various  Orders  in  Council,  make  up  an  imposing 
array  of  grievances. 

It  is  impossible  to  read  Professor  Clapp's  indictment  without  gain- 
ing the  impression  that  international  law  has  been  worked  to  the  whim 
of  the  belligerent  and  to  the  prejudice  of  the  neutral.  It  must,  however, 
be  said  that  one  hesitates  to  accept  Professor  Clapp's  case  against  the 
belligerents  at  par  value.  International  law  is  a  developing  body  of 
principles,  and  it  would  be  unprecedented  if  no  change  in  it  occurred  in 
the  course  of  a  great  war  involving  the  chief  part  of  the  civilized  world. 
There  is  such  a  thing  as  progressive  development,  as  well  as  reaction 
toward  barbarism  and  lawlessness.  To  determine  whether  a  particular 
change,  as,  for  example,  the  extension  of  the  contraband  list,  is  in  the 
line  of  progress  or  is  fundamentally  reactionary,  requires  the  resources 
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of  the  best  trained  international  lawyer.    The  conclusions  of  even  so 
well  informed  a  layman  as  Professor  Clapp  must  be  treated  as  tentative. 

There  is  no  reason  for  a  similar  qualification  of  Professor  Clapp's 
conclusions  as  to  the  economic  effects  of  belligerent  restrictions  upon 
trade.  The  British  policy  with  respect  to  cotton  did  unquestionably 
inflict  serious  loss  upon  American  producers  of  this  staple.  The  same 
thing  is  true  of  the  annihilation  of  American  trade  in  copper  with  the 
Central  Powers.  The  arbitrary  character  of  British  policy,  in  the 
matter  of  shipments  oflScially  regarded  as  lawful  in  the  early  months 
of  the  war,  entailed  serious  losses,  through  delay  and  indefinable,  non- 
insurable  risks.  The  holding  up  in  neutral  ports  of  German  exports  to 
the  United  States  inflicted  serious  losses  upon  our  importers.  And  in 
many  cases  it  would  have  been  difficult  to  defend  these  interferences 
with  trade  on  the  ground  of  military  necessity. 

Professor  Clapp  rejects  utterly  the  doctrine  that  the  war  can  be  won 
through  "  economic  pressure."  Germany  cannot  be  starved.  She  will 
not  be  crippled  through  lack  of  copper  and  cotton  for  munitions.  So 
provident  a  military  organization  as  that  of  Germany  has  long  since 
assured  itself  of  sufficient  provision  of  these  staples;  and  besides,  Ger- 
man science  is  quite  capable  of  providing  satisfactory  substitutes.  This 
estimate  of  the  situation,  which  was  violently  disputed  at  the  time 
when  Professor  Clapp's  book  first  appeared,  would  probably  now  be 
accepted  by  most  careful  students  of  the  economics  of  the  war.  As  an 
immediately  effective  military  measure,  economic  pressure  is  a  failure. 

This  does  not  mean,  however,  that  it  may  not  be  entirely  rational 
for  the  Allies  to  continue  their  restrictions  upon  trade  with  Ger- 
many and  even  make  them  more  stringent.  It  is  good  military 
policy  to  seize  everything  possible,  material  or  inmiateriai,  that  is  of 
ultimate  advantage  to  the  enemy,  in  order  to  have  a  broad  basis  for 
peace  negotiations.  The  right  to  convey  goods  over  the  seas  is  one 
that  the  Central  Powers  must  recover  through  the  peace  negotiations, 
at  a  price,  if  their  opponents  shall  have  succeeded  in  depriving  them  of 
it  utterly.  But  while  it  is  rational  for  the  Allies  to  proceed  ruthlessly 
to  their  goal  of  holdmg  the  seas,  it  may  not  be  rational  for  neutrals  to 
submit  to  a  policy  that  prejudices  their  interests  equally  with  those  of 
the  Central  Powers.  Professor  Clapp  would  have  the  neutrals  assume 
an  energetic  stand  in  the  matter,  and  if  diplomatic  representations  do 
not  suffice,  he  urges  an  embargo  upon  exports  essential  to  the  Allies. 

Alvin  S.  Johnson. 
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Bl  Protocolo  VenezolatKh-Frands  de  WIS.    Ezequiel  A.  Vivas.    Lit.  Y 
Tip.    Del  Comercio;  Caracas.    1915.    pp.  743. 

It  will  be  remembered  that  in  1903,  through  conventions  with  ten 
several  Powers  (there  being  also  a  convention  of  1902  with  France), 
all  claims  on  the  part  of  foreign  citizens  and  countries  against  Vene- 
zuela were  brought  to  a  determination.  The  awards  given  under  the 
several  conventions  have  since  been  paid.  After  the  termination  of 
the  work  of  the  several  commissions,  new  difficulties  arose  between 
France  and  Venezuela,  as  a  result  of  which  diplomatic  relations  be- 
tween the  two  countries  were  broken  off,  and  remained  in  thb  condition 
until  the  signing  of  a  new  convention  between  the  countries  in  1913. 
The  greater  portion  of  the  volume  before  us  is  devoted  to  the  history 
and  work  of  this  convention.  We  are  furnished  with  the  various  docu- 
ments relating  thereto,  and  an  account  of  the  debates  in  the  Venezuelan 
Congress,  as  well  as  numerous  commentaries  upon  the  resumption  of 
relations  between  the  two  countries. 

Incident  to  the  resumption  of  diplomatic  relations,  came  under  the 
new  treaty  arrangements  the  settlement  of  about  forty  claims,  involv- 
ing a  number  of  interesting  but  not  difficult  questions,  a  short  history 
of  each  of  which  is  given. 

Among  the  cases  determined,  we  find  one  rejected  for  cattle  taken 
by  the  national  forces,  but  not  proven  to  have  been  so  taken  before 
June  30,  1903,  the  date  to  which  former  protocols  ran;  a  claim  rejected 
for  damages  to  business  said  to  have  been  caused  by  the  arbitrary  order 
of  a  civil  chief,  but  where  it  appeared  that  the  merchant  had  not  taken 
out  a  license  permitting  him  to  exercise  freely  his  business;  a  large 
number  of  claims  rejected  based  upon  damages  caused  by  revolutionary 
authorities -which  controlled  in  Ciudad  Bolivar  until  July,  1903,  it  being 
held  that  the  nation  was  not  responsible  for  damages  caused  by  rev- 
olutionary agents;  the  claim  of  a  Venezuelan  woman  who,  marrying  a 
Frenchman,  assumed  French  citizenship,  but  becoming  a  widow,  held 
to  have  reacquired  her  first  nationality,  so  that  she  had  no  right  to 
present  any  claim  against  the  Venezuelan  Government;  a  large  number 
of  claims  rejected  for  aid  given  revolutionaries  and  damages  suffered 
from  bombardments  and  pillages  incident  to  a  combat,  no  such  damages 
being  permitted  to  be  exacted  from  the  constitutional  government;  a 
claim  for  damages  rejected  on  the  part  of  widow  and  sons  who  were 
Venezuelans  by  birth,  although  she  had  acquired  French  citizenship  by 
maniage,  her  husband  having  died  before  the  signing  of  the  protocol; 
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claims  rejected  because  claimants  lost  their  positions  as  foreigners  on 
account  of  acceptance  of  public  offices,  and  having  taken  arms  in  the 
civil  wars;  a  claim  accepted  as  good  for  an  attempt  on  the  part  of  the 
Ministry  of  Fomento  to  cancel  a  mining  concession  without  right;  a 
claim  rejected  because  the  claimant,  who  complained  of  being  unjustly 
imprisoned,  had  not  availed  himself  of  I^al  remedies  agsdnst  the  per- 
sons responsible  for  damages  inflicted  upon  him,  and  claim  for  damages 
sustained  for  expulsion  and  arbitrary  imprisonment. 

About  half  of  the  book  is  devoted  to  congratulations  and  eulogistic 
commentaries  upon  the  success  attendant  on  the  execution  of  the  pro- 
tocol, matters  which,  however  pleasing  to  those  concerned,  cannot  be 
considered  as  possessing  much  historical  value.  The  various  protocols 
and  proceedings  thereunder  determining  claims  against  Venezuela, 
which  from  time  to  time  have  been  called  into  existence,  is  contained 
in  this  volume.  Jackson  H.  Ralston. 

Germany  of  To-day,  By  Geoi^ge  Stuart  Fullerton,  Ph.D.,  LL.D., 
Professor  in  Columbia  University,  New  York.  Honorary  Pro- 
fessor in  the  University  of  Vienna.  First  American  exchange 
Professor  to  Austria.  Indianapolis:  The  Bobbs-Merrill  Company. 
1915.  pp.  181.  $1.00. 

Professor  FuUerton's  stimulating  and  interesting  book  is  inscribed 
''to  those  who  desire  a  mutual  understanding  among  civilized  nations 
and  to  work  for  the  cause  of  international  conciliation."  His  purpose  as 
stated  in  his  preface  is  ''to  present  in  brief  outline  a  sketch  which  will 
give  a  just  conception  of  the  political  and  social  constitution  of  the  Ger- 
man nation  and  of  the  spirit  with  which  it  is  penetrated." 

In  accomplishing  this  purpose  he  has  sought  in  the  first  plaice  to  make 
an  accurate  statement  of  the  essential  political  and  social  facts  with  re- 
gard to  the  German  Empire  and  the  German  states  with  special  chapters 
dealing  with  "militarism"  and  "imperialism"  and  a  concluding  chapter 
of  reflections  and  prophecy. 

It  is  believed  that  there  will  be  little  disposition  to  quarrel  with  Pro- 
fessor FuUerton's  statement  of  facts.  His  facts  are  not  only  accurate 
in  themselves  but  they  are  in  general  well  chosen  and  stated  in  a  con- 
cise and  lucid  way,  except  that  perhaps  he  might  have  devoted  more 
attention  to  Prussia  and  less  to  Bavaria  from  which  latter  state,  prob- 
ably on  account  of  his  residence  in  Munich,  his  illustrations  are  fre- 
quently taken. 
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The  author  brings  out  very  strikingly  and  successfully  that  while 
the  Government  of  Germany  is  not  what  the  average  American  would 
consider  of  the  people  or  by  the  people,  it  is  "most  emphatically  a 
government  for  the  people,"  (p.  36)  and  one  from  which  our  democracy 
has  a  very  great  deal  to  learn.  But  query  whether  or  not  when  this  is 
said  it  ought  not  to  be  also  added  that  the  same  thing  was  true,  in  greater 
or  lesser  degree,  of  the  Government  of  Marcus  Aurelius  or  Napoleon 
or  any  other  benevolent  or  "near"  benevolent  despot.  The  true  glory 
of  democracy  is  not  that  it  develops  material  well-being,  but  that  it 
develops  character;  not  that  it  makes  good  roads,  but  that  it  makes 
good  men.  But  Professor  Fullerton's  book  is  for  Americans  and  not 
for  Germans  and  perhaps  he  will  write  a  complimentary  book  on  Amer- 
ican institutions  for  Germans  which  wiU  cover  the  obverse  side  of  the 
shield. 

Particularly  valuable  is  the  excellent  description,  in  chapter  three, 
of  Germany's  chief  glory,  the  German  school  system.  In  the  course  of 
this  discussion  the  author  does  not  neglect  fairly  to  raise  the  important 
question  which  obtrudes  itself  in  the  mind  of  an  American  familiar  with 
the  excellence  of  the  German  S3rstem  of  education,  namely,  the  question 
whether  or  not  the  scholar  "suffers  in  independence  of  character,  in 
capacity  for  taking  the  initiative,  in  eflSciency?"  (p.  81).  One  could 
wish,  however,  that  this  question  had  been  answered  in  more  detail. 
Professor  Fullerton  concedes  that  the  "young  American  impresses  one 
as  being,  in  practical  matters,  at  least,  a  more  independent  man  than 
the  average  young  German"  but  he  leaves  open  the  question  "whether 
this  does  or  does  not  add  to  his  efficiency  as  a  member  of  the  state."  It 
is  submitted  that  after  all  it  is  not  so  important  whether  or  not  inde- 
pendence adds  to  the  student's  efficiency  "as  a  member  of  the  state," 
t.  e.,  as  a  member  of  a  great  machine,  as  whether  it  adds  to  his  efficiency 
as  a  member  of  the  human  family  with  an  immortal  soul.  This  latter 
question,  it  is  conceived,  is  not  satisfactorily  answered  merely  by  refer- 
ence either  to  Germany's  "extraordinary  development"  in  peace  or  to 
"  what  the  Germans  have  done  on  land  and  sea  since  August  1914." 

Professor  Fullerton  cheerfully  excuses  all  who  will  read  his  facts  from 
paying  any  attention  to  his  expressions  of  opinion,  but  anyone  who  has 
once  dipped  into  his  interesting  book  will  not  fail  to  read  the  last,  and 
in  many  ways  the  most  informing  chapter, — informing  because  it  gives 
persuasively  but  frankly  the  author's  point  of  view  in  the  light  of  which 
the  entire  book  must  be  read.    Herein  he  considers  the  doctrines  of  the 
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status  quo,  the  balance  of  power  and  the  question  of  ''the  freedom  of  the 
seas."  His  attitude  may  be  fiairly  giEithered  from  the  following  detached 
excerpts:  "He  who  has  been  well  oflF  or  is  well  off  is  no  friend  to  innova- 
tions" (p.  157).  "  What  on  the  whole  has  been  the  attitude  of  the  Amer- 
icans towards  the  status  quo?  Did  we  accept  the  status  quo  when  we 
dispossessed  the  Indians?  Did  we  bow  down  before  the  principle  when 
we  published  our  Declaration  of  Independence  in  1776?"  (p.  158).  "The 
rise  of  Germany  has  been  as  natural  and  as  inevitable  as  that  of  our  own 
country"  (p.  159).  "Such  a  development — it  is  a  development  wholly 
in  the  interests  of  civilization — has  unavoidably  disturbed  the  balance 
of  power  in  Europe"  (p.  160). 

"The  sUsius  quo  makes  for  peace,  but,  if  conditions  change  beyond  a 
certain  point,  the  peace  may  reveal  itself  as  a  frozen  immobility  which 
nations  with  life  in  them  will  reject  as  intolerable"  (pp.  161-162).  The 
author  then  discusses  the  growth  of  England's  colonial  empire  and  naval 
supremacy  by  conquest  and' forcible  annexation,  and  the  question  of  the 
"freedom  of  the  seas,"  reaching  the  conclusion  that  "so  long  as  the 
seas  are  under  the  dominant  control  of  any  one  nation"  the  other  strong 
nations  "must  feel  that  the  great  public  highwa3rs  of  the  world  may  at 
any  time  be  closed  to  them."  This,  he  says,  "by  weaker  nations,  will 
be  felt  to  be  intolerable,  and,  by  strong  nations,  will  not,  in  the  long 
run,  be  tolerated"  (pp.  169-70).  The  author  insists  that  it  is  not  a 
question  of  "substituting  a  dominant  control  by  one  nation  for  that 
exercised  before  by  another.  It  is  a  question  of  genuine  international- 
ization" (p.  170).  Besides  the  freedom  of  the  seas,  Professor  Fuller- 
ton  looks  forward  in  the  future,  perhaps  the  remote  future,  to  "a  new 
conception  of  colonies  in  general"  (p.  174). 

The  author  does  not  go  into  detail  as  to  the  causes  of  the  war  except 
to  reject  as  trivial  and  inadequate  those  ordinarily  suggested.  He 
evidently  regards  the  war  as  the  result  of  the  readjustment  of  national 
values  consequent  upon  the  tremendous  development  of  the  German 
nation  in  the  last  half  century;  such  a  readjustment  as  it  ought  to  be 
possible  to  make  peaceably  but  which  in  any  event  must  be  made.  That 
Germany  "can  be  permanently  rel^ated  to  the  position  of  a  second 
class  Power,  under  the  dictation  of  some  other  nation  or  group  of  na- 
tions," he  regards,  "as  wholly  inconceivable." 

"Something  else  will  have  to  be  done  with  Germany.  If  the  ancient 
privil^es  of  some  other  nation  stand  in  the  way  of  the  natural  and 
wholesome  growth  of  the  German  nation  such  ancient  privileges  will 
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have  to  be  curtailed  and  some  compromise  arrived  at"  (p.  177).  In 
other  words,  if  England  insists  on  retaining  her  naval  supremacy  and  her 
colonial  empire  as  they  exist  to-day,  she  must  fight  for  them.  While 
pointing  the  way  to  the  new  dispensation  the  author  evidently  thinks 
that  until  there  has  been  a  redress  of  grievances  the  law  of  the  jungle 
must  obtain  ''the  good  old  plan,  that  they  shall  keep  who  have  the 
power  and  they  shall  take  who  can";  and  although  the  author  appeals 
to  Germany  not  to  use  the  victory,  which  he  evidently  anticipates  for 
her,  either  in  the  present  war  or  later,  like  a  giant  but  to  use  it  for  the 
benefit  of  mankind,  the  reader  cannot  but  reflect  that  that  is  not  the 
way  that  victories  won  under  the  law  of  the  jungle  have  ordinarily  been 
used  in  the  past. 

Although  the  author  does  not  say  so,  the  reflection  naturally  suggests 
itself,  that  the  Monroe  Doctrine  is  another  "ancient  privilege"  which 
if  Germany  is  victorious  must  either  be  ''curtailed"  or  fought  for.  Let 
us  hope  that  before  the  day  comes  when  this  question  must  be  thrashed 
out,  some  such  cosmopolitan  basis  of  adjustment,  as  Professor  Fuller- 
ton  hopes  for,  may  have  been  found,  for,  as  he  truly  says  in  concluding 
his  book,  "The  civilized  world  should  be  one  and  united.  It  is  now  not 
one  and  united.  In  bringing  about  the  union  of  the  future  upon  a 
reasonable  basis  the  lead  will  have  to  be  taken  by  the  strong." 

Every  page  shows  Professor  FuUerton's  eflFort  to  be  scrupulously  fair 
and  he  has  done  a  real  service  at  a  time  like  the  present  in  drawing  a  con- 
cise and  illuminating  picture  of  German  institutions  which,  it  is  believed, 
will  be  generally  accepted  as  to  its  facts  both  by  those  who  admire 
and  those  who  distrust  them.  For  those  who  feel  the  need  of  an  anti- 
dote as  to  certain  matters  of  interpretation,  the  writer  ventures  to  rec- 
ommend Owen  Wister's  "The  Pentecost  of  Calamity." 

William  Cullen  Dennis. 

El  Derecho  Publico  Intemaciondl  y  La  Guerra.   By  Dr.  Fed.  Henriquez  y 
CarvajaJ.    1915.    pp.  40. 

This  is  an  address  deUvered  by  the  President  of  the  Supreme  Court  of 
Justice  of  the  Dominican  Republic  before  the  Professional  Institute  of 
Santo  Domingo.  The  author  speaks  particularly  on  the  subjects  of 
blockade,  bombardment,  and  neutral  states.  He  discusses  England's 
action  not  only  in  blockading  German  ports,  but,  also,  her  domination 
lo  a  considerable  extent  of  the  Baltic,  the  declaration  of  a  maritime  zone 
oi  war  by  Germany  and  Great  Britain,  as  well  as  submarine  warfare. 
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The  author  says  that  the  rights  and  guaranties  of  neutrals  have 
suffered  to  such  an  extent  that  they  are  almost  annulled.  Transatlantic 
ships,  messengers  of  peace  and  progress,  have  been  torpedoed,  without 
their  having  time  to  know  from  whence  death  came.  The  violation  of 
the  neutrality  of  Belgium  by  Germany  is  considered  to  be  one  of  the 
greatest  crimes  committed. 

The  booklet  is  written  in  an  attractive  style,  and  is  especially  in- 
teresting reading  on  account  of  its  showing  the  views  of  a  distinguished 
Dominican  jurist  on  some  of  the  legal  aspects  of  the  present  war. 

Walter  Scott  Penpibld. 
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The  Prisoners  of  War  Information  Bureau  in  London,  By  Ronald  F. 
Roxburgh.  With  an  introduction  by  L.  Oppenheim.  London: 
Longmans,  Green  &  Co.     1915.    pp.  xv,  64.    90  cents  net. 

In  preparing  this  study  of  the  Prisoners  of  War  Information  Bureau, 
established  by  the  British  Government  in  pursuance  of  the  proviaons 
of  the  Geneva  Convention  of  1906  and  the  Hague  Convention  of  1907 
concerning  the  laws  and  customs  of  war  on  land,  the  author  has  per- 
formed a  useful  service  to  those  who  are  interested  more  particularly 
in  the  humanitarian  side  of  war.  Sections  III  to  XI,  inclusive,  deal 
with  the  constitution  and  actual  work  of  the  bureau  in  performing  the 
various  duties  with  reference  to  prisoners  of  war  now  imposed  upon 
belligerents  by  international  convention.  Appended  to  these  sections 
are  reproductions  of  the  blank  cards  and  forms  used  by  the  bureau  in 
keeping  its  records  and  making  its  returns. 

Section  I  states  the  provisions  of  the  Hague  and  Geneva  Conventions, 
and  Section  II  contains  a  summary  of  the  former  barbarous  practices 
and  of  the  growth  of  the  present  humanitarian  practice  with  reference 
to  the  treatment  of  prisoners  of  war.  It  is  interesting  to  note  that 
bureaux  of  information  concerning  prisoners  of  war  were  voluntarily 
established  by  belligerents  in  most  of  the  wars  since  the  Geneva  Con- 
vention of  1864,  the  principal  exceptions  being  the  Boer  War  and  the 
Spanish-American  War. 

The  introduction  by  Professor  Oppenheim,  of  the  University  of  Cam- 
bridge, at  whose  suggestion  the  brochure  was  prepared,  calls  attention 
to  the  enlai^ement  in  the  present  war  of  the  class  of  persons  considered 
prisoners  of  war  to  include  enemy  civilians  in  the  territory  of  belligerents, 
which,  he  states,  is  an  entirely  novel  departure.  He  justifies  the  prac- 
tice of  interning  enemy  civilians  who  are  reservists  or  are  of  a  military 
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age,  on  the  ground  that  all  able-bodied  men  within  certain  ages  are  now 
potential  members  of  the  armed  forces,  and  a  belligerent  cannot  be  ex- 
pected to  allow  such  enemies  to  withdraw  to  join  the  armed  forces.  If 
the  number  of  such  aliens  is  so  great  that  the  belligerent's  safety  is  en- 
dangered, he  may,  for  military  reasons,  be  compelled  to  intern  them. 
Professor  Oppenheim  holds  that  "if  a  person  is  interned  at  all,  his  treat- 
ment as  a  prisoner  of  war  is  the  mildest  treatment  possible,"  and  he 
attaches  a  memorandum  from  Sir  Edward  Grey  to  the  American  Ambas- 
sador, outlining  in  detail  the  treatment  of  interned  civilians  and  prisoners 
of  war  in  Great  Britain. 

In  concluding  his  work,  Mr.  Roxburgh  states  that  "it  is  perhaps  not 
too  much  to  hope  that  if  the  humane  endeavors  of  the  British  Govern- 
ment were  better  known  to  the  world  and  to  the  people  of  Germany, 
they  would  out  of  gratitude  urge  their  own  Government  to  take  more 
psina  to  see  that  inquiries  from  England  were  answered,  and  to  send 
complete,  regular,  and  accurate  lists  of  British  and  Belgian  prisoners 
of  war  in  Germany,  and  of  soldiers  buried  by  the  German  armies." 
Our  readers  who  are  interested  in  pursuing  the  subject  of  the  treat- 
ment of  interned  British  subjects  in  Germany  are  referred  to  the  reports 
of  the  American  officials  communicated  to  the  British  Government  and 
laid  before  Parliament,  listed  in  the  "Public  Documents  relating  to 
International  Law,"  in  this  Journal  for  July  and  October,  1915. 

Geo.  a.  Finch. 

Nationalism  and  War  in  the  Near  East,  "  By  a  Diplomatist."  Edited  by 
Lord  Courtney  of  Penwith.  (Published  under  the  direction  of  the 
Carnegie  Endowment  for  International  Peace,  Division  of  Eco- 
nomics and  History,  John  Bates  Clark,  Director.)  Oxford:  Claren- 
don Press.  1915.    pp.  xxvi,  428+6.    $4.15  net. 

Lord  Courtney  of  Penwith  in  his  editorial  preface  to  this  most  in- 
teresting book  well  says: 

This  is  an  original,  thoughtful,  and  a  thought-provoking  book.  It  invites  to  inquiry 
and  reflection.  *  *  *  The  real  student  will  be  thankful  for  the  lead  he  gets,  but 
he  will  examine  and  re-examine  the  statements  of  facts  and  arguments  submitted 
for  his  consideration.  The  book  will  thus  prove  its  value,  and  it  may  be  recommended 
to  those  who  wish  to  learn,  few  perhaps  rather  than  many,  with  the. counsel  long 
since  given:  "1^  all  things.    Hold  fast  to  that  which  is  good." 

This  word  of  appreciation  constitutes  a  discriminating  criticism  of 
a  general  character  which  may  properly  serve  as  the  basis  of  a  review  of 
the  book  in  question. 
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It  should  be  noted  that  this  book  was  written  before  the  outbreak  of 
the  present  war  at  the  request  of  the  Division  of  Economics  and  History 
of  the  Carnegie  Endowment  for  International  Peace,  in  pursuance  of  a 
recommendation  made  by  the  Conference  of  foreign  representatives 
held  at  Berne  in  1911  under  the  auspices  of  the  Endowment.  This  rec- 
ommendation called  for  research  on  the  topic  '^Historical  presentation 
of  the  causes  of  war  in  modem  times,  tracing  especially  the  influence 
exercised  by  the  striving  for  political  power,  by  the  growth  of  the  na- 
tional idea,  by  the  political  aspirations  of  races  and  by  economic  in- 
terests." No  more  vitally  interesting  field  of  research  could  have  been 
chosen  than  that  of  the  Near  E}ast  where  the  question  of  nationalism  has 
been  so  prominently  and  vigorously  to  the  foreground  in  recent  years. 

The  person  chosen  for  this  great  task,  judging  by  intrinsic  evidence, 
was  evidently  well  qualified  by  reason  of  his  intellectual  capadty  as 
well  as  by  reason  of  his  training  as  a  journalist  and  diplomatist.  His 
very  anonymity  lends  interest  to  his  book.  In  fact  it  leads  one  to  ask 
whether  the  cause  of  truth  would  not  be  better  served  if  we  could  con- 
centrate our  interest  on  ideas  rather  than  on  the  character  and  prestige 
of  the  one  who  speaks. 

Whether  one  assents  or  not,  the  ideas  presented  in  this  volume  are 
extraordinarily  interesting.  It  must  be  confessed  that  the  author  would 
seem  to  be  laboring  under  something  of  a  disadvantage  in  endeavoring 
for  the  first  time  perhaps  in  his  experience  to  find  the  philosophical  ex- 
planation for  political  phenomena  which  he  has  previously  considered 
rather  from  the  journalistic  and  diplomatic  points  of  view.  In  this 
respect  he  is  not  always  convincing.  He  frequently  interjects  theories 
concerning  the  militaristic  causes  of  war,  the  "democratization  of  diplo- 
macy "and  other  matters,  in  an  incomplete  manner  that  cannot  convince. 
His  conclusions  frequently  seem  tentative  rather  than  final.  In  some 
places  his  inferences  are  obviously  without  justification.  For  example, 
he  attributes  to  President  Wilson  the  deliberate  intention  to  restore 
the  balance  of  power  in  the  A^ean  by  recommending  the  sale  of  two 
battleships  to  Greece  by  the  United  States  Government!  It  is  to  be 
hoped  that  the  Turkish  Government  did  not  also  interpret  this  action 
of  the  United  States  as  does  the  author: 

The  policy  of  the  United  States  President,  both  in  its  inspiration  and  method, 
should  cause  some  searchings  of  heart  to  those  who  reflect  what  might  have  been  the 
histoiy  of  the  Balkan  Ware  had  the  democracies  of  Western  Europe  been  represented 
by  such  elevated  inspiration  and  by  such  effective  intervention  (p.  291}. 
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There  are  many  statements  which  challenge  acceptance,  such  as,  for 
example,  the  assertion  that  King  Ferdinand  of  Bulgaria  was  not  per- 
sonally responsible  for  the  aggression  of  Bulgaria  against  Greece  and 
Serbia  in  1911  known  as  the  War  of  Partition.  As  keen  and  competent 
an  observer  as  President  Jacob  Gould  Schurman,  former  Minister  to 
Greece,  reaches  quite  the  opposite  conclusion  in  his  book  entitled,  "The 
Balkan  Wars." 

In  spite  of  these  apparent  vagaries  of  judgment,  the  book  is  so  full  of 
absorbingly  interesting  events,  striking  comments,  and  searching  in- 
quiries, that  it  fully  merits  the  characterization  of  Lord  Courtney  as 
"original,  thoughtful,  and  thought-provoking.'^  An  example  of  the 
thought-provoking  nature  of  the  book  is  the  author's  unique  theory 
that  the  Turks  have  been  cursed  by  Byzantism:  that  "the  decadence 
of  the  Turk  dates  from  the  day  Constantinople  was  taken  and  not 
destroyed." 

It  is  interesting  to  note  the  author's  method  of  treating  his  subject 
as  indicated  by  the  Table  of  Contents.  The  introduction.  Chapter  I, 
treats  most  suggestively  and  even  epigrammatically  of  the  subjects  of 
Nationality  and  Civilization  in  the  Near  East.  Chapter  II  deals  enter- 
tainingly with  the  eternal  Eastern  Question  under  the  headings  of  Byzan- 
tism, Hellenism,  Panslavism  and  Philhellenism.  Chapter  III  presents  a 
most  concise  and  satisfactory  rteum6  of  the  tangled  Macedonian  Ques- 
tion. Chapter  IV  takes  up  quite  fully  the  genesis  and  accomplishments 
of  the  Ottoman  Revolution  of  1908.  Chapters  V,  VI,  and  VII  set  forth 
most  clearly  the  military  and  diplomatic  events  relating  to  the  War  of 
Coalition  in  1912,  and  the  resulting  War  of  Partition,  which  wrought 
such  terrible  havoc  eventually  for  the  whole  of  Europe  as  well  as  for 
the  Balkan  States  themselves.  Chapter  VIII  sums  up  in  a  judicious, 
wise  way,  as  subsequent  events  proved,  "present"  conditions  in  the 
Balkans,  that  is  to  say,  those  just  preceding  the  outbreak  of  the  great 
war  in  1914.  These  he  considers  under  the  several  heads  of  "economic," 
"political,"  and  "moral"  results  of  the  Balkan  Wars,  showing  the  re- 
spective profits  and  losses,  the  menacing  political  effects  in  Europe  as 
well  as  in  the  Near  East,  and  the  attendant  demoralization  the  author 
believed  to  have  taken  place. 

It  is  not  possible  within  the  scope  of  this  review  to  do  justice  to  the 
various  conclusions  reached  by  the  writer.  It  may  be  that  the  chief  value 
of  his  work  lies  rather  in  the  facts  he  presents  and  the  momentous  ques- 
tions he  raises.    One  large  conclusion,  however,  which  deserves  special 
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mention,  is  to  the  effect  that  the  peace  of  Europe  depends  largely  on  a 
frank  recognition  of  the  rights  of  nationalities:  that  the  fictitious  prin- 
ciple of  the  balance  of  power  has  proved  a  complete  failure.  In  read- 
ing this  intensive  study  of  a  specific  field,  one  is  impressed  by  the  tremen- 
dous vitality,  the  dynamic  force  of  the  spirit  of  nationalism,  and  of  the 
corresponding  folly  of  a  policy  which  ignores  this  d3mamic  force.  One 
would  like  to  quote  freely  some  of  the  striking  observations  of  the 
author  on  this  great  subject.    The  following  will  have  to  suffice: 

If,  as  must  be  admitted,  a  war  may  be  a  phase  of  progress  towards  the  emergence 
of  a  nationality  or  the  emancipation  of  a  democracy,  then,  to  go  a  step  further  back, 
a  war  which  submerges  a  nationality  and  suppresses  popular  rights  may  serve  a  social 
purpose  under  certain  conditions.  This  is  a  hard  saying,  but  if  nations  that  have 
sinned  are  to  be  saved,  they  perhaps  can  only  be  saved  as  by  fire.  It  does  not  follow 
that  oppression  is  not  an  offence  or  that  arbitrary  alien  rule  is  not  an  anomaly  for 
which  the  penalty  will  be  paid  by  the  party  responsible.  The  partition  of  Poland 
was  a  crime  for  which  the  penalty  has  been  paid  and  is  being  paid  both  by  the  ac- 
complices, at  the  price  of  a  century  of  antagonisms  and  armaments,  and  by  the  civili- 
zation which  permitted  it,  in  the  loss  of  the  Polish  national  contribution  to  the  arts. 
But  the  Poland  that  succumbed  as  an  aristocracy  has  been  helped  by  its  submer- 
gence to  become,  as  it  is  now  becoming,  a  democracy.  A  people  must  be  a  democracy 
before  it  can  be  a  nation;  though  it  can,  as  Bulgaria  has  done,  combine  in  one  effort 
the  achievement  of  both  grades*'  (p.  19). 

A  European  war  is  either  a  crime  against  civilization  or  a  crusade  on  behalf  of  it; 
for  we  have  become  men,  and  should  have  put  away  such  childish  things  as  trial  by 
battle.  But  there  are  young  European  communities  who  have  still  to  fight  their  war 
of  independence  for  liberty,  adolescent  communities  that  have  still  before  them  their 
civil  war  for  equality,  and  adult  communities  that  will  have  to  face  their  social  war 
for  fraternity.  Some  European  peoples  are  not  yet  democracies:  others  are  yet  not 
nations:  none  are  yet  Christian  communities.  War  may  be  necessary  to  convert  a 
democracy  into  a  nation ;  it  may  be  noble  when  it  is  to  raise  a  people  to  a  democracy; 
and  there  are  still  Crusades  for  a  Peter  Hermit  to  preach  and  Holy  Wars  for  a  Bunyan 
to  prophesy  (p.  4). 

In  conclusion,  it  is  gratifying  in  a  book-review  in  a  scientific  journal 
devoted  to  the  promotion  of  international  law  to  express  appreciation 
of  the  work  of  the  Carnegie  Endowment  for  International  Peace  in 
seeking  to  encourage  a  thorough,  scientific  study  of  the  causes  of  war, 
and  an  accurate  understanding  of  international  relations.  The  cause 
of  world-peace  has  perhaps  been  discredited  at  times  by  its  most  ardent 
advocates  through  a  lack  of  scientific  spirit  and  an  excess  of  the  zeal  of  a 
reformer.  International  law  likewise  has  probably  suffered  considerably 
through  the  attempts  of  publicists  to  present  law  as  they  think  it  ought 
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to  be  rather  than  to  state  it  as  it  is:  to  preach  theories  and  abstractions 
having  slight  practical  relation  to  the  facts  of  international  existence. 
It  is  gr^tly  to  be  hoped  that  the  Carnegie  Endowment  for  Interna- 
tional Peace  will  be  prepared  to  lend  its  great  influence  still  further  in 
support  of  a  profound,  dispassionate,  scholarly  investigation  and  anal- 
ysis of  the  many  tremendous  problems  affecting  international  relations 
and  the  law  which  must  govern  these  relations.  This  volume  on  Na- 
tionalism and  War  in  the  Near  East  is  a  valuable  contribution  to  the 
subject. 

Philip  Marshall  Brown. 

O  BrasU  e  sens  principios  de  neutralidade  (Brazil  and  her  Principles  of 
Neutrality).  By  Helio  Lobo.  Rio  de  Janeiro:  Imprensa  nacional. 
1914.    pp.  140. 

The  excellent  organization  and  permanent  character  of  the  Brazilian 
diplomatic  service  have  not  merely  borne  fruit  in  that  great  republic's 
various  diplomatic  triumphs,  many  of  which  have  marked  signal  ad- 
vances in  the  application  of  international  law  and  the  judicial  settle- 
ment of  international  disputes,  but  have  also  furnished  the  literature 
of  modem  international  law  with  several  pertinently  interesting  mono- 
graphs, whose  carefully  analytic  preparation  renders  them  not  merely 
useful  as  indicating  the  viewpoint  of  the  largest  in  area  of  the  American 
republics  on  many  international  law  questions,  but  also  valuable  as 
compilations  from  state  papers  and  diplomatic  correspondence  along 
varied  lines.  Helio  Lobo  is  one  of  the  ablest  of  the  young  Brazilian 
diplomatic  authors.  In  his  previous  work,  0  Tribunal  Arbitral  Brasilier(h 
BoUmano  (The  Brazilian-Bolivian  Arbitration  Tribunal)  published 
at  Rio  de  Janeiro  in  1910,  he  outlined  the  peaceful  settlement  and 
negotiation  of  one  of  the  oldest  and  most  important  of  modem  bound- 
ary disputes  which  has  been  settled  by  arbitration,  and  in  his  0  Brasil  e 
seu8  principios  de  neutralidade  (Brazil  and  her  principles  of  neutrality) 
he  illustrates  other  instances  of  the  settlement  of  irritating  intemational 
incidents  by  arbitral  discussion. 

He  endeavors  to  prove  his  thesis  as  set  forth  in  the  preface, — that 
Brazil's  constant  and  very  strict  compliance  with  the  principles  of 
neutrality,  which,  whether  active  or  passive,  are  govemed  by  certain 
rules  and  methods  of  procedure,  and  which  have  always  been  main- 
tained whenever  occasion  arose,  by  citations  from  official  documents 
and  concise  explanations  of  the  eleven  different  instances  when  the 
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American  Republic  with  the  most  frontiers,  both  terrestrial. and  mari- 
I  time,  has  been  obliged  to  issue  neutrality  proclamations  or  declarations. 

{  Chapters  IV  and  V  are  of  particular  interest  to  United  States  readers, 

as  th^  give  us  the  Brazilian  viewpoint  of  the  cases  of  the  SunUer, 
Georgia,  Alabama  and  Florida  in  our  own  war  between  the  States. 
Chapter  VII  illustrates  an  interesting  phase  of  inter-American  di- 
I  plomacy  of  the  eighteennaixties,  while  Chapter  VIII,  dealing  with  the 

I  cases  of  the  capture  and  conveyance  to  Rio  de  Janeiro  on  September  14, 

!  1870,  of  the  German  merchantmen  Lucie  and  Concordia  by  the  French 

man-of-war  Hamelin,  reads  singularly  like  some  of  the  discussions 
evoked  by  the  present  war  in  Europe.  The  above  vessels  are  con- 
veniently referred  to  as  "German"  although  the  "  Minister  of  Prussia 
and  the  North  German  Confederation"  conducted  the  diplomatic 
negotiations  at  Rio  de  Janeiro  on  their  behalf,  as  the  German  Empire 
had  not  yet  then  been  founded.  The  Hamelin  left  her  two  merchant 
prizes  in  Rio  de  Janeiro  and  sailed  therefrom  on  September  23d,  with- 
out even  leaving  on  board  them  a  crew  sufficient  to  prepare  them  to 
go  to  sea  after  their  cargo  had  been  discharged.  Their  cargo  consisted 
of  neutral  merchandise  destined  for  Rio  de  Janeiro.  In  short,  not 
merely  were  the  prizes  totally  abandoned,  but  the  inherent  obligations 
of  the  captor  were  neglected.  On  October  13th  the  French  cruiser  Bruir, 
acting  under  official  instructions,  came  to  Rio,  placed  a  crew  on  the 
prizes  and  took  them  back  to  France,  in  spite  of  the  protests  of  the 
Brazilian  Government.  After  the  war,  in  1872,  the  French  Government 
acknowledged  the  mistake  of  the  commanding  officer  of  the  Hamelin 
in  abandoning  the  prizes  in  Rio  harbor,  satisfaction  being  thereby 
given  to  the  Brazilian  Government. 

The  lack  of  an  index  slightly  impairs  the  usefulness  of  this  otherwise 
interesting  and  valuable  treatise,  which  the  author's  wide  knowledge 
of  his  country's  diplomatic  relations  has  rendered  a  timely  contribution 
to  one  of  the  most  pressing  problems  of  modem  interenational  law. 

Charles  Lton  Chandlbb. 
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R.,  iP:529.    Oct. 
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Jahrt).,  i5^:163.    Nov. 

— .    Oeffentliche  Meinung.    Deutsche  R.,  ^(4)  :121.    Nov. 
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— .    Situation  (The)  in  the  near  east.    H,  Charles  Wood.    Fortnightly,  98A9h 

Sept. 
— .    Sources  and  methods  of  pa3ring  for  the  war.    A .  C.  Pigou,    Contempora4l 
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Century,  75:997.    Nov. 

L^galit^  des  d^crets-lois  de  guerre.    De  la  ratification  retroactive  des 
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.    Espionnage  militaire  austro-flllemand  par  I'emploi  de  Fhabitant.    F.  Rigny. 

Clunet,  4S'M0. 
.    Flaggenmisbrauch.    Vierter  vdlkerrechtlicher  Brief.    A.  v.  Kirchenheim. 
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League  of  Armed  NeiUraliiy.    League  (The)  of  armed  Doutrality.    Hubert  Hall. 

Contemporary,  108:106,    Aug. 
LUerary  and  Artistic  Property,    Krieg  (Der)  und  das  Urheberrecht.    /.  Neuberg, 

Deutsche  R.,  4^(4)208.    Nov. 
Lusitania,  The.    Luatania-Fall  (Der).    Z.  f.  Vdlkerrecht,  ^:135. 
Luxembourg.    Comment  s'est  faite  rinvasion  du  Grand  Duch^  de  Luxembourg. 
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Marcy,  WiUiam  D.    Great  (A)  Secretary  of  State —William  D.  Marcy.    John 

Baaaett  Moore.    Political  Science  Q.,  50:377.    Sept. 
MarUime  Law.    Emploi  (L*)  des  mines  sous-marines.    J.  W.  Oamer.    Clunet, 

^:553. 
.    Freedom  (The)  of  the  oceans;  Germany's  new  policy.    Archibald  Hurd. 

Fortnightly,  98:4^.    Sept. 
.    Revolution  (Une)  dans  la  guerre  maritime.    Olivier  Quihtneuc.    Le  Cor- 

respondant,  i?i9i:1105.    Sept. 

.    Underseebootkrieg  (Der).    Hermann  Behm.    Z.  f.  Vdlkerrecht,  9M. 

.    Unterseebootskrieg  (Der)  gegen  fdndliche  Kauffahrteisschiffe  in  vGlker^ 

rechtlicher  Beziehung.    H.  WUlmaack.    Deutsche  R.,  40(4)  :l.    Oct. 

Versch&ifte  (Der)  Seekrieg.    Paul  Heilbom.    Z.  f.  Vdlkerrecht,  9:U. 


Mexico.    R^volucidn  (La)  de  M^jioo.    Angd  Monas.    Espafta  y  America,  i5209. 
Monroe  Doctrine.    Shall  we  defend  the  Monroe  Doctrine?    Albert  Bushnell  Hart. 

N.  American  R.,  £0^.-681.    Nov. 
Morocco.    Grundlagen  (Die)  der  Marokkofrage.    Georg  Kampffmeyer.    Z.  f .  Politik, 
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.    Morokko  und  der  Weltkrieg.    Ferdiruind  Tonnie.    Die  Neue  Rundschau, 

f^:1640.    Nov. 
NaHonality.    De  I'option  de  nationality  au  profit  des  enfants  mineurs  de  Fran^ais 

naturalist  Suisses.    G.  de  L.    Clunet,  4£:378. 
.    "Legeance  <rf  the  King."    A  study  of  nationality  and  naturalization. 

Sir  Francis  Piggott.    19th  Century,  75:729.    Oct. 
.    Marriage  and  nationality.    W.  E.  Wilkinson.    Canadian  Law  Times, 

a5.-906.    Nov. 
.    Retrait  (Le)  des  naturalisations  accord^  aux  anciens  sujets  de  puissances 

en  guerre  avec  la  France.    Eugkne  Audinet.    Clunetj  4£'M5. 
Neuiralily.    Conception  (La)  nord-am^ricaine  de  la  neutrality.    E.  Potu.    Clunet, 

4t:366. 
.    Doctrine  officielle  des  Etats-Unis  sur  divers  devoirs  des  neutres.    Clunet, 

^:521. 
Patents,    Internationale  (Die)  Union  zum  Schutz  des  gewert>lichen  Eigentums  nach 

deutschem  Recht  wfihrend  des  Krieges.     Dr.  Rathenau.     Z.  f.  VeSilkenpecht, 

9:63. 
Priwes.    Juridiction  (La)  des  prises.     BerU  Worms.     R.  des  deux  mondes,  29:^. 

Nov. 
.    Prises  (Les)  maritimes  dans  la  jurisprudence  anglaise  pendant  la  guerre 

actuelle.    Emile  Potu.    Clunet,  .^:355. 

Prize  cases  in  the  English  courts  arising  out  of  the  present  war.    Russell  T. 
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Red  Cross.    Anwendbarkeit  (Die)  der  Haager  und  Genfer  Abkommen  in  gegen- 

wSrtigen  Kriege.    Archiv  des  dfTentl.    Rechts,  S5:l. 
.    Conyenzione  (La)  di  Ginivra.    Ercole  NataU.    Raasegna  Nazionale,  57:103. 

Nov. 
lUmmdnia.    Roumania's  attitude  and  position.    By  Politicus,    Fortnightly,  98: 
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Russia.    Niederbruch  (Die)  RussIandB.    Freiheir  La  Valeiie  St.  George,    Deutsche 

R.,  ><0(4):164.     Nov. 
Spain.    Propagande  (La)  allemande  en  Espagne.    Albert  Maitsset.    R.  de  Paris, 
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Svntterland.    Consequences  (Les)  de  la  guerre  sur  Teconomie  Suisse.    W.  A,    Bib. 
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.    Strangers  (Les)  en  Suisse.    Wm.  Martin,    R.  politique  et  parlem^taire, 
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Pays  (Un)  neutre  au  milieu  des  belligerants.    La  Suisse  depuis  un  an.   La 
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TreaJties,    Modem  treaties  of  peace.    Sir  John  MacdoneU.    Contemporaiy,  108:273. 
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United  States.    Affaire  (L')  William-Fiye  navire  am^ricain  coul^  en  haute  mer  par 
le  croiseur  allemand  Prinz-Eitel  Freidrich.    W.  P.    Clunet,  ^:548. 

.    Are  we  a  world  power?    Arthur  BuUard.    Century,  ^:114.    Nov. 

.    Etat8-Unis  (Les)  d'Am^rique  pendant  la  grande  guerre.    Raphael  Georges- 
Levy.    R.  des  deux  mondes,  ^'J82!9.    Oct. 

Preussens  Standpunkt  zur  Waffendurchfuhr  im  amerikanischen  Unab- 


h&ngigkeitskampfe.    Fleischmann.    Z.  f.  Velkerrecht,  P:90. 
Vatican.    Lage  (Die)  des  Papsttums  in  den  gegenwartigen  europ&ischen  Kriege. 

Dr.  Luv^.    Deutsche  R.,  4^(4)  :131 .    Nov. 

.    Vatican  (The)  and  the  war.     19th  Century,  75:837.    Oct. 

War.    De  Tapplication  du  droit  p^nal  aux  faits  de  guerre.    Louis  RenauU.    Chinet, 

^:313. 
.    Economics  of  war.    John  Bates  Clark.    Columbia  University  Q.,  17:316. 

Sept. 
— .    Guerra  (La)  y  el  derecho  privado.    L.  Samaiea  Iglesias.    R.  de  legidacion 

y  jurisprudencia,  B:413. 
.    Osterreichischen  (Die)  Kriegsgeeetze  \md  Kriegsverordungen.     Fr.  Klein^ 

waechter,  jun.    Archiv  des  5ffentl.    Rechts,  55:65. 


Kathbtn  Sellers. 


Digitized  by 


Google 


THE  DECLARATION  OF  THE  RIGHTS  AND  DUTIES  OF  NA- 
TIONS ADOPTED  BY  THE  AMERICAN  INSTITUTE  OF 
INTERNATIONAL  LAW* 

With  this  meeting  we  finish  the  first  decade  of  this  Society.  How 
great  is  the  change  of  conditions  in  the  field  of  international  law  during 
that  period.  Ten  years  ago  all  the  governments  of  the  world  professed 
miqualified  respect  and  obedience  to  the  law  of  nations,  and  a  very  small 
number  of  persons  not  directly  connected  with  government  knew  or 
cared  anything  about  it.  In  this  country  at  least  international  law  was 
regarded  as  a  rather  antiquated  branch  of  useless  learning,  diplomacy  as 
a  fooh'sh  mystery,  and  the  foreign  service  as  a  superfluous  expense.  Now 
that  governments  have  violated  and  flouted  the  law  in  many  ways  and 
with  appalling  consequences,  the  people  of  this  country  at  least  have 
begun  to  realize  that  observance  of  the  law  has  a  real  and  practical  rela- 
tion to  the  peace  and  honor  of  their  own  country  and  their  own  pros- 
perity. They  are  beginning  to  take  an  interest  in  the  subject,  to  discuss 
it  in  the  newspapers,  to  inquire  how  observance  of  the  law  may  be 
enforced.  There  appears  a  dawning  consciousness  that  a  democracy 
which  undertakes  to  control  its  own  foreign  relations  ought  to  know 
something  about  the  subject.  If  we  had  not  established  this  Society  ten 
years  ago  to  study  and  discuss  and  spread  a  knowledge  of  international 
law  it  would  singly  be  demanded  now,  and  we  may  be  certain  that  our 
annual  public  discussions  and  the  pubUcation  of  the  admirable  Journal 
which  we  have  alwajrs  maintained,  with  its  definite  and  certain  informa- 
tion upon  international  events,  its  interesting  and  well  informed  dis- 
cussion of  international  topics,  and  its  supplements,  with  their  wealth  of 
authentic  copies  of  international  documents,  have  contributed  materially 
towards  fitting  the  people  of  our  country  to  deal  with  the  international 
situations  which  are  before  them. 

Following  our  example,  all  the  American  countries  have  established 

'  Opening  address  by  EUihu  Root,  as  President  of  the  American  Society  of  Inter- 
national Law,  at  its  Tenth  Annual  Meeting  in  Washington,  April  27,  1916. 
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similar  societies,  so  that  there  are  now  twenty-one  such  societies  on  the 
American  continents.  In  most  cases  these  societies  have  been  organized 
with  the  direct  approval  and  S3m[ipathy  of  the  government  of  the  coun- 
try and  they  include  in  their  nimibers  a  large  part  of  the  most  eminent 
leaders  of  opinion  in  all  the  American  states.  Still  another  institution 
has  been  created  in  the  American  Institute  of  International  Law,  com- 
posed of  delegates  selected,  to  a  limited  niunber,  by  each  of  these  na- 
tional societies.  This  institution  has  been  established  not  as  a  competi- 
tor of  the  InstittU  de  Droit  International,  which  selects  its  members  from 
among  all  the  civilized  countries,  and  not  with  the  idea  that  there  is 
such  a  thing  as  American  international  law  to  be  distinguished  from 
general  international  law,  but  with  the  idea  that  there  may  be  special 
American  views  upon  international  questions;  that  the  circumstances 
of  the  American  republics  may  make  it  desirable  for  them  to  insist  upon 
and  press  forward  the  development  of  particular  principles  in  the  law; 
that  there  are  varieties  of  opinion  upon  such  subjects  which  it  may  be 
useful  to  subject  to  common  discussion  and  comparison  of  views;  that 
the  promotion  of  the  habit  of  thinking  broadly  and  internationally  and 
not  narrowly  or  locally,  and  a  knowledge  in  each  country  of  the  points  of 
view  and  habits  of  thought  of  each  other  country,  will  make  all  the 
American  states  more  useful  members  of  the  family  of  nations,  more 
considerate,  more  tolerant  of  differences  of  opinion,  and  more  conscious 
of  the  international  duties  which  are  correlative  to  international  rights. 
The  American  Institute  of  International  Law  held  its  first  meeting  in 
Washington  in  December  last,  and,  after  a  discussion  in  which  represen- 
tatives from  all  parts  of  the  new  world  engaged,  it  adopted  as  its  point 
of  departure  for  future  discussions  a  declaration  of  the  rights  and  duties 
of  nations  which  I  commend  especially  to  your  attention.  The  declara- 
tion was  in  these  words: 

DECLARATION  OF  THE  RIGHTS  AND  DUTIES  OF  NATIONS 

I.  Every  nation  has  the  right  to  exist,  and  to  protect  and  to  conserve 
its  existence;  but  this  right  neither  implies  the  right  nor  justifies  the  act 
of  the  state  to  protect  itself  or  to  conserve  its  existence  by  the  commis- 
sion of  unlawful  acts  against  innocent  and  unoffending  states. 

II.  Every  nation  has  the  right  to  independence  in  the  sense  that,  it 
has  a  right  to  the  pursuit  of  happiness  and  is  free  to  develop  itself  with- 
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out  interference  or  control  from  other  states,  provided  that  in  so  doing  it 
does  not  interfere  with  or  violate  the  rights  of  other  states. 

III.  Every  nation  is  in  law  and  before  law  the  equal  of  every  other 
nation  belonging  to  the  society  of  nations,  and  all  nations  have  the  right 
to  claim  and,  according  to  the  Declaration  of  Independence  of  the 
United  States,  ''to  assume,  among  the  Powers  of  the  earth,  the  separate 
and  equal  station  to  which  the  laws  of  nature  and  of  nature's  God  en- 
title them." 

IV.  Every  nation  has  the  right  to  territory  within  defined  boundaries 
and  to  exercise  exclusive  jurisdiction  over  its  territory,  and  all  persons 
whether  native  or  foreign  found  therein. 

V.  Every  nation  entitled  to  a  right  by  the  law  of  nations  is  entitled  to 
have  that  right  respected  and  protected  by  all  other  nations,  for  right 
and  duty  are  correlative,  and  the  right  of  one  is  the  duty  of  all  to  observe. 

VI.  International  law  is  at  one  and  the  same  time  both  national  and 
international:  national  in  the  sense  that  it  is  the  law  of  the  land  and 
applicable  as  such  to  the  decision  of  all  questions  involving  its  principles^ 
international  in  the  sense  that  it  is  the  law  of  the  society  of  nations  and 
applicable  as  such  to  all  questions  between  and  among  the  members  of 
the  society  of  nations  involving  its  principles. 

You  will  observe  that  this  declaration  states  in  the  main  familiar 
principles.  We  have  long  been  accustomed  to  such  statements  in  the 
text-books.  Indeed  the  official  reporter  of  the  Institute,  in  his  com- 
mentary upon  the  declaration,  undertakes  to  show  and  does  show  that 
every  statement,  far  from  being  novel,  is  based  upon  the  decisions  of 
American  courts  and  the  authority  of  American  publicists.  Yet  the 
declaration  was  not  superfluous  or  unimportant.  There  is  a  vast  difiFer- 
ence  between  the  occasional  decisions  of  a  national  court  or  the  opinions 
of  individual  students,  and  a  unanimous  agreement  of  representatives  of 
all  the  sovereign  states  of  the  Western  Hemisphere  upon  a  statement  in 
definite  terms  of  fundamental  principles  of  international  right.  A  still 
more  important  reason  for  such  a  declaration  lies  in  the  fact  that  the 
fundamental  principles  declared,  now  stand  denied  or  repudiated  by  the 
conduct  of  nations  in  the  great  war  that  rages  in  the  old  world. 

This  instrument  asserts  the  right  of  every  nation  to  continued  exist- 
ence, to  independence,  to  exclusive  jurisdiction  over  its  own  territory, 
and  to  equality  with  every  other  nation;  and  it  denies  the  right  of  any 
nation  to  commit  for  its  own  protection  or  preservation,  unlawful  acts 
toward  innocent  and  unoffending  states.  These  are  the  fundamentals 
of  international  right.    They  involve  the  existence  of  a  democratic 
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community  of  nations  in  which  each  individual  nation  has  the  same 
rights  and  full  liberty  for  their  enjoyment,  limited  and  limited  only,  by 
the  equal  rights  of  every  other  member  of  the  community.  The  body  of 
rules  of  action  which  long  experience  and  general  consent  have  worked 
out  for  the  assertion  and  preservation  of  these  rights  and  the  application 
of  the  universal  limitation  upon  them  in  the  practical  relations  between 
nations  constitutes  international  law.  This  scheme  of  organization  of 
the  civilized  inhabitants  of  the  earth  is  sharply  distinguished  from  the 
conditions  of  tribal  hostility  which  prevailed  during  all  the  early  part  of 
human  history  and  in  which  each  separate  tribe  maintained  its  inde- 
pendence and  liberty  as  best  it  could  by  force  of  arms  in  a  normal  rela- 
tion of  hostility  to  all  other  tribes,  and  it  is  equally  distinguished  from 
,the  condition  of  subordination  and  suzerainty  in  which  a  single  nation, 
acquiring  a  preponderance  of  power,  reduces  other  nations  to  submission 
and  imposes  upon  them  friendly  relations  with  each  other  as  equal  vas- 
sals of  the  superior  state.  A  familiar  example  of  the  one  extreme  is  to  be 
found  in  Europe  during  the  Middle  Ages  and  of  the  other  in  the  Roman 
Empire,  and  upon  a  smaller  scale  and  for  a  brief  period  in  the  control 
of  Napoleon  over  a  large  part  of  continental  Europe.  One  condition 
affords  independence  to  strong,  civil  societies  at  the  expense  of  progress 
in  civilization.  The  other  condition  fosters  the  arts  of  peace  at  the  cost 
of  liberty.  The  democratic  organization  of  a  commimity  of  nations,  on  a 
basis  of  acknowledged  right,  declared  and  protected  by  law,  seeks  to 
avoid  both  of  these  extremes,  and  the  vast  progress  of  civilization  since 
the  Peace  of  Westphalia,  with  the  general  advance  of  mankind  in  com- 
fort, intelligence,  individual  freedom  and  opportunity,  testify  to  the 
superior  merit  of  the  arrangement.  Yet  just  as  ordinary  democracies 
composed  of  natural  persons  tend,  unless  continually  restrained,  to 
lapse  into  anarchy,  on  the  one  hand,  or  to  seek  secmity  under  autocracy, 
on  the  other,  this  community  of  nations  has  hitherto  been  in  a  condition 
of  unstable  equilibrium,  alwa3rs  in  danger  of  being  overturned  in  one 
direction  or  the  other.  The  age-long  struggle  to  maintain  the  balance  of 
power  in  Europe,  often  misguided,  as  we  can  see  in  looking  back,  often 
controlled  by  selfish  purposes,  often  violating  the  very  rights  it  professed 
to  preserve,  has  nevertheless  been  a  constant  effort  to  counteract  these 
tendencies. 
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A  careful  examination  of  the  undisputed  facts  which  show  the  origin 
and  conduct  of  the  present  war  leaves  no  room  for  doubt  that  the  entire 
basis  of  the  community  oi^anization  of  nations  upon  which  rests  the 
structure  of  international  law  is  put  at  issue  in  the  struggle.  The  prin- 
ciples of  action  upon  which  the  war  was  b^un  involve  a  repudiation  of 
every  element  of  fundamental  right  upon  which  the  law  of  nations  rests. 
The  right  of  every  nation  to  continued  existence,  to  independence,  to 
exclusive  jurisdiction  over  its  own  territory,  and  equality  with  other 
nations,  is  denied.  The  right  of  any  strong  nation  to  destroy  all  those 
allied  rights  of  other  nations  in  pursuit  of  what  it  deems  to  be  useful 
for  its  own  protection  or  preservation  is  asserted.  Under  this  view  what 
we  have  been  accustomed  to  call  fundamental  rights  would  become  mere 
privilege  to  be  enjoyed  upon  sufferance  according  to  the  views  of  ex- 
pedience held  by  the  most  powerful.  If  this  view  prevails  the  whole 
structure  of  modem  international  law  will  be  without  foundation;  and 
the  discussion  of  its  rules  with  the  nations  who  maintain  this  view  must 
now  be  not  a  real  appeal  to  any  law,  but  merely  a  balancing  of  possible 
injuries  and  benefits.  So  long  as  these  fundamental  questions  are  un- 
settled all  discussion  of  international  law  must  be  hypothetical,  as  if 
architects  were  to  discuss  the  elevation  of  a  building  while  the  ground 
plan  remains  undetermined.  These  propositions  are  the  postulates  of 
all  reasoning  regarding  the  rules  of  international  law.  All  discussion  of 
international  right  is  based  upon  them,  assumes  assent  to  them.  To  dis- 
cuss international  law  with  a  nation  which  denies  these  postulates  can 
be  nothing  but  an  unreal  and  futile  appearance  of  discussing  the  law. 
When  your  major  premise  is  disputed  you  must  establish  that  before  you 
can  go  on  with  your  argument.  There  is  only  one  real  question  of 
international  law  to-day,  and  that  is,  whether  these  postulates  of  the  law 
are  to  stand  or  not.  As  between  nations  which  agree  that  they  should 
stand  there  may  be  discussion  as  to  international  rules  based  upon  that 
hypothesis,  but  as  between  nations  which  assert  and  nations  which 
repudiate  these  fimdamentals  of  the  law  there  can  be  no  real  discussion 
except  of  expediency.  The  declaration  of  the  American  Institute  of 
International  Law  arra3rs  the  members  of  all  these  American  countries 
upon  one  side  of  this  vital  question  of  principle  which  is  being  fought  out 
in  the  great  war.    Their  act  is  altogether  impersonal.    It  takes  no  ac- 
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count  of  responsibility  or  blame  or  racial  feelings  or  friendships  or  en- 
mities, and  it  is  unmistakable.  The  representatives  of  all  the  American 
countries  affirm  the  old  basis  of  international  right  upon  which  depends 
the  life,  the  independence  and  the  legal  equality  of  all  small  nations  and 
the  laws  which  protect  them  against  the  arbitrary  power  of  the  strong. 

It  will  be  useful  to  remember,  however,  that  to  be  effective  such  dec- 
larations must  be  accompanied  by  conformity  in  the  conduct  of  the 
nations  adhering  to  the  principles  declared.  There  are  some  rules  of 
national  conduct  which  flow  directly  from  the  principles  of  national 
independence  and  equality  but  which  do  not  always  coincide  with  the 
impulses  of  sentiment  or  with  the  apparent  requirements  of  immediate 
interest. 

On  the  one  hand,  these  principles  require  that  nations  shall  refrain 
from  interference  with  the  internal  affairs  of  other  nations.  It  fre- 
quently happens  that  many  persons,  in  the  United  States  for  example, 
strongly  disapprove  things  that  are  done  in  other  countries  within  the 
jurisdiction  and  affecting  the  citizens  of  those  other  countries  and  not 
affecting  any  country's  international  rights.  Such  acts  may  run  counter 
to  our  ideas  of  liberty,  of  morality,  of  humanity,  of  fair  business  conduct. 
The  strongest  sentiments  and  interests  may  urge  interference  to  prevent 
conduct  which  shocks  or  offends  us,  yet,  failing  some  special  and  excep- 
tional ground — some  recognized  international  ground  for  intervention — 
we  have  no  right  to  interfere,  because  interference  would  be  an  infringe- 
ment upon  the  independent  equality  of  the  other  state.  The  peace  and 
order  of  the  world  require  that  each  nation  shall  mind  its  own  business 
and  refrain  from  attempting  to  impose  its  ideas  of  conduct  upon  other 
equally  independent  states.  This  is  not  because  the  interference  in  the 
particular  case  might  not  be  beneficial  so  far  as  that  case  goes;  but  be- 
cause the  right  to  interfere  in  one  case  carries  with  it  the  right  to  inter- 
fere in  other  cases;  the  determination  of  the  question  when  interference 
is  justifiable  would  necessarily  rest  with  the  interfering  Power;  and  in  the 
exercise  of  such  a  right  all  weaker  states  would  become  subject  to  the 
control  of  the  stronger  and  ultimately  to  the  control  of  the  strongest. 
With  the  great  varieties  of  race  and  custom  and  conceptions  of  social 
morality  in  the  human  family  the  right  of  each  nation  to  conduct  its 
own  internal  affairs  according  to  its  own  ideas  is  of  the  essence  of  liberty. 
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The  rule  which  prohibits  interference  by  other  nations,  with  however 
good  a  purpose,  is  a  rule  against  inevitable  tyranny.  It  is  not  at  all 
uncommon  that  the  best  impulses  and  sentiments  of  our  own  people  in 
this  oountiy  are  enlisted  in  favor  of  action  by  our  government  which 
would  do  infinitely  more  harm  than  good,  by  breaking  down  the  barrier 
which  the  principle  of  the  independent  equality  of  states  presents  against 
the  evils  of  foreign  domination. 

On  the  other  hand,  the  assertion  of  the  independent  equality  of  states 
implies  an  interest  on  the  part  of  all  states  adhering  to  the  doctrine  in 
having  it  preserved,  and  it  follows  necessarily  that  when  one  sovereign 
state  is  dealing  not  with  its  internal  affairs  but  with  its  international 
relations  and  violates  the  rule  of  right  as  against  another  equal  and 
independent  state,  all  other  equally  independent  states  have  a  right  to 
insist  that  the  international  rule  shall  be  observed,  and  such  insistence 
is  not  interfering  with  the  quarrels  of  others  but  is  an  assertion  of  their 
own  rights.  In  each  case  every  state  must  be  guided  by  its  Own  circum- 
stances and  interests  in  determining  how  far  it  will  go  in  supporting  its 
interference.  There  can,  however,  be  no  doubt  of  the  international  right 
to  interfere  in  behalf  of  the  maintenance  of  the  law.  So  far  as  it  is 
possible  to  see  now,  if  the  issue  of  the  present  conflict  leaves  the  funda^ 
mental  basis  of  international  law  still  existent,  the  possibility  of  securing 
conformity  to  the  rules  of  law  resting  upon  that  basis  will  depend  upon 
the  recognition  by  the  nations  in  general  of  the  duty  to  interfere  and 
insist  upon  the  observance  of  the  law  and  upon  the  adoption  by  them  of  a 
practice  in  conformity  with  that  duty.  The  exercise  of  such  an  inter- 
national right  was  well  illustrated  when,  in  November,  1861,  the  Com- 
mander of  the  United  States  man-of-war  the  San  Jacinto  took  the  Con- 
federate commissioners,  Messrs.  Mason  and  Slidell,  from  the  neutral 
British  passenger  vessel,  the  Trent.  Upon  England's  demanding  the 
surrender  to  her  of  Mason  and  Slidell,  the  Prussian  Minister  for  Foreign 
Affairs,  Count  Bemstorff ,  the  father  of  the  present  German  Ambassador 
to  the  United  States,  wrote  to  the  Prussian  Minister  at  Washington  for 
communication  to  the  American  State  Department  a  letter,  dated  at 
Berlin,  December  25,  1861.    He  said: 

The  maritime  operations  undertaken  by  President  Lincoln  against 
the  Southern  seceding  States  could  not,  from  their  very  commencement. 
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but  fill  the  King's  Government  with  apprehensions  lest  they  should 
result  in  possible  prejudice  to  the  Intimate  interests  of  neutral 
Powers. 

These  apprehensions  have  unfortunately  proved  fully  justified  by  the 
forcible  seizure  on  board  the  neutral  mailpacket  the  Trentf  and  the 
abduction  therefrom,  of  Messrs.  Mason  and  Slidell  by  the  Commander 
of  the  United  States'  man-of-war  the  San  Jacinto. 

This  occurrence,  as  you  can  well  imagine,  has  produced  in  England  and 
throughout  Europe  the  most  profound  sensation,  and  thrown  not 
Cabinets  only,  but  also  pubUc  opinion,  into  a  state  of  the  most  excited 
expectation.  For,  although  at  present  it  is  England  only  which  is 
immediately  concerned  in  the  matter,  yet  on  the  otiier  hand,  it  is  one  of 
the  most  important  and  universally  recognized  rights  of  the  neutral 
flag  which  has  been  called  into  question. 

'*'*'*'  In  the  absence  of  any  reliable  information  we  were  in  doubt 
as  to  whether  the  Captain  of  the  San  Jacvnio,  in  the  course  taken  by 
him,  had  been  acting  under  orders  from  his  Government  or  not.  E}ven 
now  we  prefer  to  assume  that  the  latter  was  the  case.  Should  the  former 
supposition,  however,  turn  out  to  be  the  correct  one,  we  should  consider 
ourselves  under  the  necessity  of  attributing  greater  importance  to  the 
occurrence,  and  to  our  great  regret  we  should  find  ourselves  constrained 
to  see  in  it  not  an  isolat^  fact  but  a  public  menace  offered  to  the  existing 
rights  of  all  neutrals. 

The  French  Foreign  Office  wrote,  on  the  third  of  December,  1861,  to 
the  French  Minister  in  Washington: 

The  wish  to  contribute  to  prevent  a  conflict,  imminent  perhaps  be- 
tween two  Powers  towards  which  it  is  animated  by  sentiments  equally 
friendly,  and  duty  to  maintain  certain  principles  essential  to  the  security 
of  neutrals  with  the  effect  of  protecting  the  rights  of  its  own  flag  from 
injury,  have  convinced  it  (the  Government  of  the  Emperor)  after 
matured  reflection,  that  it  cannot  under  these  circumstances  remain 
altogether  silent. 

M.  Thouvenel  then  discusses  the  merits  of  the  Treni  Affair,  and  pro- 
ceeds: 

Not  wishing  to  enter  into  a  more  thorough  discussion  of  the  question 
raised  by  the  capture  of  MM.  Mason  and  Slidell,  I  have  said  enough 
about  it,  I  believe,  to  establish  that  the  Cabinet  at  Washington  would  not 
be  able,  without  infringing  upon  the  principles  for  which  all  neutral 
Powers  are  equally  interested  in  assuring  respect  or  without  contradict- 
ing its  own  conduct  up  to  this  time,  to  give  its  approval  to  the  proceed- 
ings of  the  Commander  of  the  San  Jacinto, 


Digitized  by 


Google 


TH1C  DECLABATION  OF  THE  RIGHTS  AND  DUTIES  OF  NATIONS     219 

The  Austrian  Government  instructed  its  Minister  in  Washington  in 
the  same  sense. 

Here  was  a  case  in  which  these  great  Powers  asserted  unhesitatingly 
their  interest  in  maintaining  the  common  right  of  nations  to  have  the 
rules  of  international  law  maintained.  The  case  happened  to  be  free 
from  those  obstacles  to  frank  expression  which  have  been  so  frequently 
presented  by  the  delicate  adjustments  necessary  to  preserve  the  balance 
of  power  in  Europe,  and  accordingly  the  Powers  expressed  themselves 
freely.  It  never  occurred  to  anybody  to  deny  that  they  were  within 
their  rights.  We  can  hardly  doubt  that  their  expressions  had  a  material 
effect  in  leading  to  the  action  of  the  American  Government  in  preventing 
war  between  Great  Britain  and  the  United  States  and  in  making  effective 
a  rule  of  law  which  protects  the  rights  of  all  neutrals. 

Any  nation  which  adheres  to  the  American  Institute's  declaration  of 
the  rights  and  duties  of  nations  rests  under  a  duty,  whenever  the  law 
which  declares  and  protects  those  rights  is  clearly  violated  or  threatened, 
to  follow  some  such  course  as  these  continental  nations  followed  in  the 
Trent  case.  This  is  not  a  duty  created  by  law  or  by  treaty.  There  is  no 
legal  obligation,  but  there  is  a  moral  obligation,  supported  by  en- 
lightened self-interest,  such  as  urges  every  member  of  a  civil  community 
who  is  worthy  of  respect  to  give  his  voice,  his  influence,  his  example, 
towards  the  preservation  of  the  law  through  which  alone  the  community 
can  continue  to  exist.  If  the  nations  really  wish  to  have  peace  aiid  order 
maintained  by  law  they  must  take  an  interest  in  having  the  law  ob- 
served.   They  must  really  mean  it,  and  act  accordingly. 

Furthermore  the  declaration  of  the  Institute  asserts  the  subordination 
of  nations  to  the  obligations  of  morality.  It  denies  that  any  aggregation 
of  human  beings  in  any  state,  under  any  form  of  government,  can  be 
superior  to  the  duties  of  good  faith,  of  justice,  and  of  humanity.  I  shall 
not  discuss  that.  No  democracy,  no  republic,  no  form  of  government 
based  upon  the  rights  of  men,  can  continue  to  Uve  in  a  world  which 
rejects  that  view.  This  republic  cannot  continue  to  live  in  a  world 
which  rejects  that  view. 

It  is  to  be  observed  that  this  declaration,  in  which  representatives  of 
all  the  American  countries  unite,  asserts  for  all  the  world  as  a  matter  of 
general  public  right  the  same  principles  which,  somewhat  more  narrowly 
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and  upon  a  different  ground,  the  famous  declaration  of  President  Monroe 
asserted  in  respect  of  the  American  Republics.  The  message  of  Monroe 
affirmed  in  effect  that  all  the  American  states  were  to  be  r^arded  as 
members  of  the  community  of  nations;  that  they  were  entitled  to  Uve, 
to  be  independent,  to  be  treated  as  equals,  and  to  be  free  from  oppression 
by  other  Powers.  He  gave  notice  that  the  attempt  by  any  European 
Power  to  override  these  rights  of  the  American  states  would  be  regarded 
as  unfriendly  to  the  United  States  because  it  would  be  dangerous  to  the 
peace  and  safety  of  the  United  States. 

As  we  turn  from  the  narrow  limits  of  the  Monroe  Doctrine  to  the 
broader  field  of  universal  international  right  set  forth  in  the  declaration 
of  the  Institute,  with  the  terrible  lesson  of  the  great  war  in  our  minds, 
we  may  well  assert  that  the  repudiation  of  these  principles,  the  violation 
of  these  rules  anywhere  within  the  confines  of  civilization,  is  dangerous 
to  the  peace  and  safety  of  the  whole  community  of  nations.  To  the 
efforts  of  the  community  of  nations  towards  defending  its  peace  and 
safety  against  the  destruction  of  the  fundamental  bases  of  its  public 
right,  the  often  quoted  words  of  Mr.  Calhoun  regarding  the  Monroe 
Doctrine  are  applicable.    He  said,  in  the  Senate,  in  1848: 

Whether  you  will  resist  or  not,  and  the  measure  of  your  resistance — 
whether  it  shall  be  by  negotiation,  remonstrance,  or  some  interme- 
diate measure,  or  by  a  resort  to  arms;  all  this  must  be  determined  and 
decided  on  the  merits  of  the  question  itself.  This  is  the  only  wise 
course.  ♦  *  ♦  There  are  cases  of  interposition  where  I  would  resort 
to  the  hazard  of  war  with  all  its  calamities. 

Whether  the  United  States  wiU  soon  have  occasion  or  will  long  have 
the  ability  or  the  will  to  maintain  the  Monroe  Doctrine  lies  in  the  un- 
certain future.  Whether  it  will  be  necessary  for  her  to  act  in  defense  of 
the  doctrine  or  abandon  it  may  well  be  determined  by  the  issue  of  the 
present  war.  Whether  when  the  occasion  comes  she  will  prove  to  have 
the  ability  and  the  will,  to  maintain  the  doctrine  depends  upon  the 
spirit  of  her  people,  their  capacity  for  patriotic  sacrifice,  the  foresight 
and  character  of  those  to  whose  initiative  in  foreign  affairs  the  interests 
of  the  people  are  entrusted. 

Whether  the  broader  doctrine  affirmed  by  the  American  Institute  of 
International  Law  is  to  be  made  effective  for  the  protection  of  justice 
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and  liberty  throughout  the  world  depends  upon  whether  the  vision  of 
the  nations  shall  have  been  so  clarified  by  the  terrible  lessons  of  these 
years  that  they  can  rise  above  small  struggles  for  advantage  in  inter- 
national affairs,  and  realize  that  correlative  to  each  nation's  individual 
right  is  that  nation's  duty  to  insist  upon  the  observance  of  the  prin- 
ciples of  public  right  throughout  the  community  of  nations. 

Elihu  Root. 
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One  of  the  most  far  reaching  events  which  may  be  said  to  have  sprung 
indirectly  from  the  European  War,  is  the  readjustment  of  the  relations 
between  Japan  and  China.  The  exact  nature  of  this  readjustment  is 
but  dimly  understood  in  the  United  States,  and  its  ultimate  effects 
upon  which  is  commonly  called  the  Far  Elastem  Question,  can  be  but 
vaguely  foreseen  at  the  present  time.  But  the  world  will  not  fail  to 
realize  that  these  effects  will  be  momentous.  For  this  reason  it  is  timely 
to  trace  the  history  of  the  "Japanese  demands"  upon  China,  to  study 
the  negotiations  that  followed  and  their  results  as  embodied  in  the  new 
treaties  between  the  two  Powers. 

In  attempting  an  impartial  statement  regarding  this  negotiation,  it  is 
impossible  not  to  take  cognizance  of  the  fact  that  the  demands  of  Japan 
for  a  radical  modification  of  her  treaty  relations  with  China,  followed 
within  six  months  after  the  outbreak  of  the  European  War,  and  at  a 
time  when  Japan's  ally.  Great  Britain,  was  engrossed  in  that  war,  and 
unable  to  give  close  attention  to  Far  Eastern  matters.  Under  the  terms 
of  the  Anglo-Japanese  Alliance  signed  August  12,  1905,  as  modified 
July  13,  1911,  the  two  governments  are  mutually  bound  to  "the  preser- 
vation of  the  common  interests  of  all  Powers  in  China  by  insuring  the 
independence  and  integrity  of  the  Chinese  Empire,  and  the  principle  of 
equal  opportunities  for  the  commerce  and  industry  of  all  nations  in 
China."  To  what  extent,  if  at  all,  that  agreement  may  have  to  be  dis- 
regarded in  the  new  treaties,  is  a  question  certain  to  be  raised  when 
the  European  War  shall  have  come  to  an  end. 

In  the  meanwhile,  all  the  documents  in  relation  to  the  negotiations 
justify  the  statement  that  the  treaties  were  forced  upon  China  against 
her  protest  and  resistance;  that  they  were  accompanied  by  the  dispatch 
of  Japanese  troops  to  strategic  points  in  China,  and  the  announcement 
that  they  would  not  be  withdrawn  until  the  negotiations  were  concluded; 
and  that  the  demands,  so  far  as  they  were  acquiesced  in,  were  accepted 
under  duress.  As  originally  presented,  these  demands  would  have  es- 
222 
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tablished  Japanese  hegemony  in  the  Far  East.  To  what  extent  this 
situation  has  actually  been  brought  about,  can  only  be  determined  by 
future  events. 

In  examining  diplomatic  negotiations  between  governments,  espe- 
cially in  so  complicated  a  case  as  those  between  Japan  and  China,  it  is 
important  that  the  point  of  view  of  each  shall  be  fully  and  fairly  pre- 
sented, so  far  as  official  statements  make  it  possible  to  do  so.  The 
assertions,  denials  and  counter  assertions  have  been  so  many  in  this 
instance,  that  it  seems  proper  to  devote  the  necessary  space  to  the 
statements  of  both  nations. 

The  original  Japanese  demands  were  handed  to  the  President  of  the 
Chinese  Republic,  Yuan-Shih-Kai,  on  January  18,  1915,  by  Mr.  Eki 
Hioki,  the  Japanese  Minister  at  Peking.  This  course  was  regarded  by 
the  Chinese  Foreign  Office  as  a  departure  from  the  ordinary  methods 
of  diplomatic  negotiation;  but  the  government  waiving  the  informality, 
there  ensued  a  series  of  conferences  which  continued  from  February  2 
to  April  7,  twenty-four  conferences  being  held.  "Throughout  this 
whole  period  the  Chinese  Government  steadfastly  strove  to  arrive  at 
an  amicable  settlement  and  made  every  concession  possible,''  says  the 
official  Chinese  statement. 

Of  the  twenty-one  demands  originally  submitted  by  Japan,  China 
agreed  to  fifteen,  some  in  principle  and  some  textually,  six  being  initialed 
by  both  parties. 

On  April  18,  the  conferences  were  summarily  suspended  by  Japan, 
whose  Minister  at  Peking  submitted  a  revised  series  of  demands  on 
April  26,  whereupon  the  conferences  were  resumed  and  continued  until 
May  7.  On  the  latter  date  the  Japanese  Minister  presented  an  ulti- 
matum, accompanying  a  revised  series  of  demands,  seven  in  number, 
which  concluded  as  follows — we  use  the  Chinese  translation: 

The  Imperial  Government  hereby  again  offer  their  advice  and  hope 
that  the  Clunese  Government,  upon  thL  advice,  will  give  a  satisfactory 
reply  by  six  o'clock  p.  m.  on  the  ninth  day  of  May.  It  is  hereby  declared 
that  if  no  satisfactory  reply  is  received  before  or  at  the  specified  time 
the  Imperial  Government  will  take  such  steps  as  they  may  deem  neces- 
sary. 

This  ultimatum  resulted  in  a  prompt  acceptance  of  the  Japanese 
demands  as  finally  revised,  and  the  ratification  of  two  treaties,  under 
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date  of  May  25,  1915.  These  treaties  are  printed  in  the  Supplement 
to  this  Journal  for  January,  1915,  and  need  not  here  be  repeated. 
Shortly  afterwards  the  Chinese  Government  made  public  what  was 
.called  a  ''frank  and  plain  statement"  of  the  facts  connected  with  the 
negotiations  that  had  been  thus  abruptly  terminated.  Statements  were 
likewise  issued  by  Count  Okuma,  the  Premier  ci  Japan,  and  there  were 
several  interpellations  in  the  Japanese  Diet,  to  which  Baron  Kato,  the 
Foreign  Secretary,  made  reply.  These  documents  and  speeches  are  our 
main  sources  of  information. 

A  full  understanding  of  the  purpose  and  the  results  of  this  protracted 
negotiation  and  these  repeated  modifications  of  the  Japanese  demands, 
can  only  be  had  by  examining  them  together,  and  in  connection  with 
the  treaties  which  foUowed.  They  should  also  be  studied  in  connection 
with  Baron  Kato's  instructions  to  Mr.  Hioki,  dated  December  3,  1914, 
which  we  find  in  The  Far  Ea^Aem  Review  for  June,  1915: 

In  order  to  provide  for  the  readjustment  of  affairs  consequent  on  the 
Japan-German  War  and  for  the  purpose  of  ensuring  a  lasting  peace  in 
the  Far  £]ast  by  strengthening  the  position  of  the  Empire,  the  Imperial 
Government  have  resolved  to  approach  the  Chinese  Government  with 
a  view  to  conclude  treaties  and  agreements  mainly  along  the  lines  laid 
down  in  the  first  four  Groups  of  the  appended  proposals.    *    *    * 

Believing  it  absolutely  essential,  for  strengthening  Japan's  position  in 
Eastern  Asia  as  well  as  for  preservation  of  the  general  interests  of  that 
region,  to  secure  China's  adherence  to  the  foregoing  proposals,  the 
Imperial  Government  are  determined  to  attain  this  end  by  all  means 
within  their  power.  You  are,  therefore,  requested  to  use  your  best  en- 
deavor in  the  conduct  of  the  negotiations,  which  are  hereby  placed  in 
your  hands. 

As  regards  the  proposals  contained  in  the  Fifth  Group,  th^  are 
presented  as  the  wishes  of  the  Imperial  Government.  The  matters 
which  are  dealt  with  under  this  cat^ory  are  entirely  different  in  char- 
acter from  those  included  in  the  first  four  Groups.  An  adjustment, 
at  this  time,  of  these  matters,  some  of  which  have  been  pending  between 
the  two  countries,  being  nevertheless  highly  desirable  for  the  advance- 
ment of  the  friendly  relations  between  Japan  and  China  as  well  as  for 
safeguarding  their  common  interests,  you  are  also  requested  to  exercise 
your  best  efforts  to  have  our  wishes  carried  out. 

It  is  very  likely  that  in  the  course  of  these  negotiations  the  Chinese 
Government  will  desire  to  find  out  the  attitude  of  the  Imperial  Govern- 
ment on  the  question  of  the  disposition  of  the  leased  territory  of  Kiao- 
chow  Bay.    If  the  Chinese  Government  will  accept  our  proposals  as 
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above  stated,  the  Imperial  Government  may,  with  due  regard  to  the 
principle  of  China's  territorial  integrity  and  in  the  interest  of  the  friend- 
ship of  the  two  countries,  well  consider  the  question  with  a  view  to 
restoring  the  said  territory  to  China,  in  the  event  of  Japan's  being  given 
free  hand  in  the  disposition  thereof  as  the  result  of  the  coming  peace 
conference  between  Japan  and  Germany.  As,  however,  it  will  be  neces- 
sary in  restoring  the  said  territory  to  China,  to  lay  certain  conditions 
such  as  the  opening  of  the  territory  for  foreign  trade,  establishment  of 
a  Japanese  settlement,  etc.,  you  will  ask  for  further  instructions  when 
you  propo^  to  declare  to  the  Chinese  Government  the  willingness  of 
the  Imperial  Government  to  consider  the  question. 

The  original  Japanese  demands  were  arranged  in  five  groups,  covering 
related  subjects.  The  first  group  dealt  with  the  Province  of  Shantung, 
in  which  is  situated  the  German  fortress  of  Kiaochow,  attacked  and 
reduced  by  Japan  in  the  earlier  months  of  the  European  War.  Its  four 
clauses  read  as  foUows,  attention  being  particularly  called  to  the  pre- 
amble: 

Group  One 

The  Governments  of  Japan  and  China  being  desirous  of  maintaining  the 
peace  of  Eastern  Asia  and  of  further  strengthening  the  friendly 
relations  existing  between  the  two  neighboring  nations,  agree  to 
the  foUowing  articles: 

1.  The  Chinese  Government  agrees  that  when  the  Japanese  Govern- 

ment hereafter  approaches  the  German  Government  for  the 
transfer  of  all  rights  and  privileges  of  whatsoever  nature  en- 
joyed by  Germany  in  the  Province  of  Shantimg,  whether  secured 
by  treaty  or  in  any  other  manner,  Chma  shall  give  her  full 
assent  thereto. 

2.  The  Chinese  Government  agrees  that  within  the  Province  of  Shantung 

and  along  its  sea  border,  no  territory  or  island  or  land  of  any 
name  or  nature  diall  be  ceded  or  leased  to  any  third  Power, 

3.  The  Chuiese  Government  consents  to  Japan  building  a  railway  from 

Chefoo  or  Lungkow  to  join  the  Kiaochow-Tsinanfa  Railway. 

4.  The  Chinese  Government  agrees  that  for  the  sake  of  trade  and  for 

the  residence  of  foreigners  certain  important  places  shall  be 
speedily  opened  in  the  Province  of  Shantung  as  treaty  ports, 
such  necessary  places  to  be  jointly  decided  upon  by  the  two 
governments  by  separate  agreement. 

At  first  the  Chinese  representatives  maintained  in  the  Conference 
that  the  subject  of  the  first  article  related  to  the  post  bellum  settlement, 
and  should  be  left  open  for  discussion  by  all  parties  interested  in  the 
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European  Peace  Conference.  They  also  desired  an  agreement  that 
Japan  would  ultimately  restore  the  leased  territory  of  Kiaochow  to 
China,  and  an  agreement  to  indemnify  China  for  the  losses  arising  out 
of  the  Japanese  military  operations  in  and  about  the  leased  territory. 
.These  propositions  were  not  accepted.  As  to  Article  3,  a  slight  change 
was  made  to  the  effect  that  China  secured  the  privil^e  of  building  the 
railroad  from  Chefoo  or  Lungkow,  provided  she  first  approached  Jap- 
anese capitalists  to  negotiate  a  loan. 

In  the  "revised"  draft  of  Japan's  demands,  presented  April  26,  1915, 
the  first  group  read  as  follows: 

Article  1.  The  Chinese  Government  engages  to  give  full  assent  to  all 
matters  upon  which  the  Japanese  Government  may  hereafter  agree 
with  the  German  Government,  relating  to  the  disposition  of  all  ri^ts, 
interests  and  concessions,  which  Germany,  by  virtue  of  treaties  or  other- 
wise, possesses  in  relation  to  the  Province  of  Shantung. 

Article  2.  (Changed  into  an  exchange  of  notes.) 

The  Chinese  Government  declares  that  within  the  Province  of  Shan- 
tung and  along  its  coast  no  territory  or  island  will  be  ceded  or  leased 
to  any  Power  under  any  pretext. 

Article  3.  The  Chinese  Government  consents  that  as  regards  the  rail- 
way to  be  built  by  China  herself  from  Chefoo  or  Limgkow  to  connect 
with  the  Kiaochow-Tsinanfu  Railway,  if  Germany  is  willing  to  abandon 
the  privilege  of  financing  the  Chef oo-Weihsien  line,  China  will  approach 
Japanese  capitahsts  to  negotiate  for  a  loan. 

Article  4.  The  Chinese  Government  engages,  in  the  interest  of  trade 
and  for  the  residence  of  foreigners,  to  open  by  China  herself  as  soon  as 
possible  certain  suitable  places  in  the  Province  of  Shantung  as  com- 
mercial ports. 

(Supplementary  exchange  of  notes.) 

The  places  which  ought  to  be  opened  are  to  be  chosen,  and  the  regu- 
lations are  to  be  drafted,  by  the  Chinese  Government,  but  the  Japanese 
Minister  must  be  consulted  before  making  a  decision. 

These  revised  demands  were  finally  all  accepted  by  China,  and  ac- 
cordingly an  explanatory  note  of  the  Japanese  Minister  dated  May  7, 
declared:  ''If  the  Chinese  government  accept  all  the  articles  as  de- 
manded in  the  ultimatum,  the  offer  of  Japan  to  restore  Kiaochow  to 
China  made  April  26,  will  still  hold  good." 

The  second  group  of  demands  related  to  South  Manchuria  and  Eastern 
Inner  Mongolia,  and,  with  the  preamble,  read  as  follo?^: 
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Group  Two 

The  Chinese  Government  has  always  acknowledged  the  specially  favor- 
able position  enjoyed  by  Ja,pan  in  South  Manchuria  and  Eastern 
Inner  Mongolia,  and  Japan  therefore  demands: 

1.  That  the  term  of  lease  of  Port  Arthur  and  Dalny  and  the  term  of 

lease  of  the  South  Manchuria  and  Antimg-Mukden  Railways 
be  extended  to  the  period  of  99  years. 

2.  That  Japanese  subjects  in  South  Manchuria  and  Eastern  Inner 

Mongolia  in  erecting  buildings  for  the  purpose  of  trade  and 
manufacture  or  for  farming  shall  have  the  right  to  lease  or  own 
land  so  required. 

3.  That  Japanese  subjects  shall  be  free  to  reside  and  travel  in  South 

Manchuria  and  Elastem  Inner  MongoUa  and  to  engage  in  busi- 
ness and  in  manufacture  of  any  kind  whatsoever. 

4.  That  Japanese  subjects  be  granted  the  right  of  opening  all  mines 

in  South  Manchuria  and  Eastern  Inner  Mongolia,  such  mining 
places  to  be  jointly  decided  upon  by  the  two  governments. 
6.  That  in  respect  of  the  two  following  subjects  mentioned  herein 
below  the  Japanese  Government's  consent  shall  be  first  obtained 
before  action  shall  be  taken: 

(a)  Whenever  permission  is  granted  to  the  subject  of  a 

third  Power  to  build  a  railway  or  make  a  loan 
with  a  third  Power  for  the  purpose  of  building  a 
railway  in  South  Manchuria  and  Eastern  Iimer 
Mongolia. 

(b)  Whenever  a  loan  is  to  be  made  with  a  third  Power 

pledging  the  local  taxes  of  South  Manchuria  and 
Eastern  Inner  Mongolia  as  security. 

6.  That  if  the  Chinese  Government  in  South  Manchuria  or  Eastern 

Inner  Mongolia  employs  advisers  or  instructors  for  political, 
financial,  or  military  purposes  the  Japanese  shall  first  be  con- 
sulted. 

7.  That  the  control  and  administration  of  the  Kirin-Changchun  Railway 

shall  be  handed  over  to  the  Japanese  Government  to  take  effect 
on  the  signing  of  this  agreement,  the  term  to  last  for  99  years. 

As  presented  in  the  "revised"  form.  Group  Two  read  as  follows: 

Article  1.  The  two  contracting  Powers  mutually  agree  that  the  term 
of  lease  of  Port  Arthur  and  Dahxy  and  the  terms  of  the  South  Manchuria 
Railway  and  the  Antung-Mukden  Railway,  shall  be  extended  to  99 
years. 

(Supplementary  exchange  of  notes.) 

The  term  of  lease  of  Port  Arthur  and  Dalny  shall  expire  in  the  86th 
year  of  the  RepubUc,  or  1997.  The  date  for  restoring  the  South  Man- 
churian  Railway  to  China  shall  fall  due  in  the  91st  year  of  the  Republic, 
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or  2002.  Article  12  in  the  original  South  Manchurian  Railway  Agree- 
ment that  it  may  be  redeemed  by  China  after  36  years  after  the  traffic 
is  opened  is  hereby  cancelled.  The  term  of  the  Antung-Mukden  Railway 
shall  expire  in  the  96th  year  of  the  RepubUc,  or  2007. 

Article  2.  Japanese  subjects  in  South  Manchuria  may  lease  or  pur- 
chase the  necessary  land  for  erecting  suitable  buildings  for  trade  and 
manufacture  or  for  prosecuting  agricultural  enterprises. 

Article  3.  Japanese  subjects  shall  be  free  to  reside  and  travel  in  South 
Manchuria  and  to  engage  in  business  and  manufacture  of  any  kind 
whatsoever. 

Article  3a.  The  Japanese  subjects  referred  to  in  the  preceding  two 
articles,  besides  being  required  to  register  with  the  local  authorities 
pass-ports  which  they  must  procure  under  the  existing  regulations,  shall 
also  submit  to  police  laws  and  ordinances  and  tax  regulations,  which 
are  approved  by  the  Japanese  consul.  Civil  and  criminal  cases  in  which 
the  defendants  are  Japanese  shall  be  tried  and  adjudicated  by  the 
Japanese  consul;  those  in  which  the  defendants  are  Chinese  shall  be 
tried  and  adjudicated  by  Chinese  authorities.  In  either  case  an  officer 
can  be  deputed  to  the  court  to  attend  the  proceedings.  But  mixed  civil 
cases  between  Chuiese  and  Japanese  relating  to  land  shall  be  tried  and 
adjudicated  by  del^ates  of  both  nations  conjointly  in  accordance  with 
Chinese  law  and  local  usage.  When  the  judicial  system  in  the  said 
region  is  completely  reformed,  all  civil  and  criminal  cases  concerning 
Japanese  subjects  shall  be  tried  entirely  by  Chinese  law  courts. 

Article  4.  (Changed  to  an  exchange  of  notes.) 

The  Chinese  Government  agrees  that  Japanese  subjects  shall  be  per- 
mitted forthwith  to  investigate,  select,  and  then  prospect  for  and  open 
mines  at  the  following  pl£^  in  South  Manchuria,  apart  from  those 
mining  areas  in  which  mines  are  being  prospected  for  or  worked;  until 
the  Mining  Ordinance  is  definitely  settled  methods  at  present  in  force 
shall  be  followed.    [Places  omitted.] 

Article  5.  (Changed  to  an  exchange  of  notes.) 

The  Chinese  Government  declares  that  China  will  hereafter  provide 
funds  for  building  railways  in  South  Manchuria;  if  foreign  capital  is 
required,  the  Chinese  Government  agrees  to  negotiate  for  the  loan  with 
Japanese  capitalists  first. 

Article  5a.  (Changed  to  an  exchange  of  notes.) 

The  Chinese  Government  agrees  that  hereafter,  when  a  foreign  loan 
is  to  be  made  on  the  security  of  the  taxes  of  South  Manchuria  (not  in- 
cluding customs  and  salt  revenue  on  the  security  of  which  loans  have 
already  been  made  by  the  Central  Government),  it  will  negotiate  for 
the  loan  with  Japanese  capitalists  first. 

Article  6.  (Changed  to  an  exchange  of  notes.) 

The  Chinese  Government  declares  that  hereafter  if  foreign  advisers 
or  instructors  on  poUtical,  financial,  military  or  police  matters,  are  to 
be  employed  in  South  Manchuria,  Japanese  will  be  employed  first. 
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Article  7.  The  Chinese  Government  agrees  speedily  to  make  a  funda^ 
mental  revision  of  the  Kirin-Changchmi  Railway  Loan  Agreement, 
taking  as  a  standard  the  provisions  in  railway  loan  agreement  mode  here- 
tofore between  China  and  foreign  financiers.  If,  in  future,  more  ad- 
vantageous terms  than  those  in  existing  railway  loan  agreements  are 
granted  to  foreign  financiers,  in  connection  with  railway  loans,  the 
above  agreement  shall  again  be  revised  in  accordance  with  Japan's 
wishes. 

Chinese  counter-proposal  to  Article  7. 

All  existing  treaties  between  China  and  Japan  relating  to  Manchuria 
shall,  except  where  otherwise  provided  for  by  this  convention,  remain 
in  force. 

Matters  Relating  to  Eastern  Inner  Mongolia 

1.  The  Chinese  Government  agrees  that  hereafter  when  a  foreign 
loan  is  to  be  made  on  the  security  of  the  taxes  of  Eastern  Inner  Mongolia, 
China  must  negotiate  with  the  Japanese  Government  first. 

2.  The  Chuiese  Government  agrees  that  China  will  herself  provide 
funds  for  building  the  railways  in  Eastern  Inner  Mongolia;  if  foreign 
capital  is  required,  she  must  negotiate  with  Japanese  Government  first. 

3.  The  Chinese  Government  agrees,  in  the  interest  of  trade  and  for 
the  residence  of  foreigners,  to  open  by  China  herself,  as  soon  as  possible, 
certain  suitable  places  in  Eastern  Inner  Mongoha  as  coiomercial  ports. 
The  places  which  ought  to  be  opened  are  to  be  chosen,  and  the  regula- 
tions are  to  be  drafted,  by  the  Chinese  Government,  but  the  Japanese 
Minister  must  be  consulted  before  making  a  decision. 

4.  In  the  event  of  Japanese  and  Chinese  desiring  jointly  to  undertake 
agricultural  enterprises  and  industries  incidental  thereto,  the  Chinese 
Government  shall  give  its  permission. 

Japan  obtained  all  of  these  demands  substantially  in  the  revised  form; 
and  the  official  Chinese  statement  makes  the  following  comment  thereon: 

Owing  to  the  bitter  experiences  which  China  sustained  in  the  past  in 
connection  with  the  leased  portions  of  her  territory,  it  has  become  her 
settled  policy  not  to  grant  further  leases  or  to  extend  the  term  of  those 
now  in  existence.  Therefore  it  was  a  significant  evidence  of  China's 
desire  to  meet  Japan's  wishes  when  she  agreed  to  this  exceptional  de- 
parture from  her  settled  policy.^ 

>  The  terms  of  the  leases  of  the  Chinese  ports,  prior  to  the  new  treaties,  were  as 
follows: 

Kiaochow 99  years. 

Port  Arthur  and  Dalny  to  Russia 25  years. 

Kuangchonwan 99  years. 

Kowloon  extension 99  years. 

Weihaiwei  so  long  as  Port  Arthur  is  leased  to  Russia. 
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The  Third  Group  of  demands  related  to  the  Hanyehping  Company, 
which  comprises  the  Hanyang  iron  works,  the  Pinghsiang  coal  mines  and 
the  Tayeh  ore  mines.  This  great  industrial  enterprise,  largely  financed 
at  its  start  by  German  capital, — an  indebtedness  subsequently  repaid 
by  the  Chinese  Government, — has  been  continuously  in  financial  difii- 
culties.  In  1902,  a  contract  was  entered  into  between  the  company 
and  the  Japanese  Imperial  Steel  Foundry,  whereby  the  latter  was  to 
be  suppUed  with  iron  ore  from  Tayeh  for  fifteen  years.  Later,  debts 
were  contracted  with  the  Yokohama  Specie  Bank,  and  other  debts  with 
other  Japanese  concerns  in  1912,  and  increased  to  $15,000,000  in  1913, 
when  the  Japanese  secured  the  right  to  appoint  advisers  and  other  offi- 
cials. The  shareholders  have  been  seeking  to  extricate  this  great  con- 
cern from  its  Japanese  control,  by  borrowing  money  elsewhere,  but 
without  success.  The  far  reaching  demands  of  Japan  with  reference  to 
this  company  constituted  Group  Three,  as  follows: 

Group  Three 

The  Governments  of  Japan  and  China,  seeing  that  Japanese  financiers 
and  the  Hanyehping  Company  have  close  relations  with  each  other 
at  present,  and  also  desiring  that  the  conmion  interests  of  the  two 
nations  shaU  be  advanced,  agree  to  the  following  articles: 

(a)  The  two  contracting  Powers  mutually  agree  that  when  the  op- 

portune moment  arrives  the  Hanyehping  Company  shall 
be  made  a  joint  concern  of  the  two  nations  and  they  further 
agree  that  without  the  previous  consent  of  Japan,  China 
shall  not  by  her  own  act  dispose  of  the  rights  and  property 
of  whatsoever  nature  of  the  Hanyehping  Company,  nor 
cause  the  said  company  to  dispose  freely  of  the  same. 

(b)  The  Chinese  Government  agrees  that  all  mines  in  the  neighbor- 

hood of  those  owned  by  the  Hanyehping  Company  shall 
not  be  permitted,  without  the  consent  of  the  said  company, 
to  be  worked  by  other  persons  outside  of  the  said  company, 
and  further  agrees  that  if  it  is  desired  to  carry  out  any 
undertaking  which  it  is  apprehended  may  directly  or  in- 
directly affect  the  interests  of  the  said  company  tiie  con- 
sent of  the  said  company  shall  first  be  obtained. 

The  official  statement  of  the  Chinese  Government  says  that  the 
government  could  not  agree  to  the  provisions  of  Group  Three.  It  adds 
that  there  were  six  of  the  twenty-one  original  demands  in  the  same 
category;  that  they  were  not  proper  subjects  for  international  negotiar 
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tion,  ''conflicting  as  they  did  with  the  sovereign  rights  of  China,  the 
treaty  rights  of  other  Powers,  and  the  principle  of  equal  opportunity," 
and  it  adds  that  ''the  second  article  of  the  Hanyehping  articles  in  the 
original  Third  Group  in  particular  seriously  afifected  the  principle  of 
equal  opportunity." 
The  "revised"  Japanese  draft  of  Group  Three,  reads  as  follows: 

The  relations  between  Japan  and  the  Hanyehping  Company  bemg 
very  intimate,  if  the  interested  party  of  the  said  company  comes  to  an 
agreement  with  the  Japanese  capitalists  for  cooperation,  the  Chinese 
Government  shall  forthwith  give  its  consent  thereto.  The  Chinese 
Government  further  agrees  that,  without  the  consent  of  the  Japanese 
capitalists,  China  will  ^ot  convert  the  company  into  a  state  enterprise, 
nor  confiscate  it,  nor  cause  it  to  borrow  and  use  foreign  capital  other 
than  Japanese. 

The  following  is  the  official  Chinese  statement  upon  the  revised 
Hanyehping  demand: 

As  r^ards  the  Hanyehpmg  demand,  the  Chinese  Government  ac- 
cepted the  draft  made  by  the  Japanese  Government,  embodying  an 
engagement  by  the  Chinese  Government  not  to  convert  the  company 
into  a  state-owned  concern,  nor  to  confiscate  it,  nor  to  force  it  to  borrow 
foreign  capital  other  than  Japanese. 

The  Fourth  Group  contained  a  single  article,  as  follows: 

Group  Four 

The  Japanese  Government  and  the  Chinese  Grovemment  with  the  object 
of  effectively  protectmg  the  territorial  integrity  of  China  agree  to 
the  following  special  article: 

The  Chinese  Government  agrees  that  no  island,  port  or  harbor  along 
the  coast  shall  be  ceded  or  leased  to  any  third  Power. 

As  modified  in  the  "revised"  draft,  this  article  reads  as  follows: 

China  to  give  a  pronouncement  by  herself  in  accordance  with  the 
following  principle: 

No  bay,  harbor,  or  island  along  the  coast  of  China  may  be  ceded  or 
leased  to  any  Power. 

Regarding  this  article,  the  official  Chinese  statement  makes  the 
following  comment: 

As  regards  the  single  article  of  the  Fourth  Group,  and  the  preamble 
thereto,  the  Chinese  Government  held  that  they  were  inconsistent  with 
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li  <  I  Chinese  sovereignty.     However,  China,  at  this  conference,  expressed 

her  readiness  to  meet  the  wishes  of  Japan  so  far  as  it  was  possible  with- 

I  \  I  out  infringing  her  sovereignty,  and  agreed  to  make  a  voluntary  pro- 

nouncement that  she  would  not  alienate  any  portion  of  her  coast  line. 

The  fifth  and  final  Group  contained  the  following  seven  demands, 
later  described  as  "desires": 

Group  Five 

1.  The  Chinese  Central  Government  shall  employ  influential  Japanese 
as  advisers  in  political,  financial,  and  military  affairs. 

2.  In  the  interior  of  China  Japanese  shall  have  the  right  to  ownership 
of  land  for  the  building  of  Japanese  hospitals,  churches  and 
schools. 

3.  Since  the  Japanese  Government  and  the  Chinese  Government  have 
had  many  cases  of  dispute  between  the  Japanese  and  Chinese 
poUce  to  settle — cases  which  cause  no  inconsiderable  misunder- 
standing— it  is  for  this  reason  necessary  that  the  police  depart- 
ments of  important  places  (in  China)  shall  be  jointly  adminis- 
tered (by  Japanese  and  Chinese)  or  that  the  (Chinese)  police 
department  of  these  places  shall  employ  numerous  Japanese  for 
the  purpose  of  organizing  and  improving  the  Chinese  Police 
Service. 

d.  China  shall  purchase  from  Japan  a  fixed  ratio  of  the  quantity  of 
munitions  of  war  (say  50  per  cent  or  more),  or  Japan  shall 
establish  in  China  a  jointly  worked  arsenal,  Japanese  technical 
experts  to  be  employed  and  Japanese  material  to  be  purchased. 

5.  China  agrees  to  grant  to  Japan  the  right  of  constructing  a  railway 
connecting  Wuchang  with  Kiukiang  and  Nanchang.  Also  a 
line  between  Hanchang  and  Hangchow,  and  a  line  between 
Nanchang  and  Chaochow. 

6.  China  agrees  that  in  the  province  of  Fukien  Japan  shall  have  the 
right  to  work  mines  and  build  railways  and  to  construct  harbor 
works  (including  dockyard)  and  in  case  of  employing  foreign 
capital  Japan  shall  be  first  consulted. 

7.  China  agrees  that  Japanese  subjects  shall  have  the  right  to  propagate 
religious  doctrines  in  China. 

As  this  Group  Five  of  the  demands  ("desires")  of  Japan  has  caused 
the  chief  discussion  in  regard  to  these  negotiations,  it  is  important  to 
quote  also  the  Chinese  official  statement  on  the  subject: 

As  regards  the  demands  in  the  fifth  group,  they  all  infringe  China's 
sovereignty,  the  treaty  rights  of  other  Powers  or  the  principle  of  equal 
opportunity.    Although  Japan  did  not  indicate  any  difference  between 


Digitized  by 


Google 


THE  NEGOTIATIONS  BETWEEN  JAPAN  AND  CHINA  IN   1915         233 

this  group  and  the  precedmg  four  in  the  list  which  she  presented  to 
China  in  respect  of  their  character,  the  Chinese  Government,  in  view 
of  their  palpably  objectionable  features,  persuaded  itself  that  these 
could  not  have  been  mtended  by  Japan  as  anything  other  than  Japan's 
mere  advice  to  China.  Accordingly  China  has  declared  from  the  very 
banning  that  while  she  entertains  the  most  profound  regard  for  Japan's 
wi^es,  she  was  unable  to  admit  that  any  of  these  matters  could  be 
made  the  subject  of  an  understanding  with  Japan.  Much  as  she  desired 
to  pay  r^ard  to  Japan's  wishes,  China  cannot  but  respect  her  own  sov- 
ereign rights  and  the  existing  treaties  with  other  Powers.  In  order  to 
be  rid  of  the  seed  for  future  misunderstanding  and  to  strengthen  the 
basis  of  friendship,  China  was  constrained  to  iterate  the  reasons  for 
refusing  to  n^otiate  on  any  of  the  articles  in  the  fifth  group;  yet  in 
view  of  Japan's  wi^es  China  has  expressed  her  readiness  to  state  that 
no  foreign  money  was  borrowed  to  construct  harbor  work  in  Fukien 
province.  Thus  it  is  clear  that  China  went  so  far  as  to  seek  a  solution 
for  Japan  of  a  question  that  really  did  not  admit  of  negotiation. 

This  entire  group  was  in  the  end  withdrawn  from  the  negotiations, 
"to  be  discussed  separately  in  the  future."  The  following  is  a  quotation 
from  the  text  of  the  ultimatum  bearing  on  Group  Five: 

As  regards  the  articles  relating  to  the  employment  of  advisers,  the 
establishment  of  schools  and  hospitals,  the  supply  of  arms  and  am- 
munition and  the  estabUshment  of  arsenals  and  railway  concessions  in 
South  China,  in  the  revised  proposals  they  were  either  proposed  with 
the  proviso  that  the  consent  of  the  Power  concerned  must  be  obtained, 
or  they  are  merely  to  be  recorded  in  the  minutes  in  accordance  with  the 
statements  of  the  Chinese  del^ates,  and  thus  they  are  not  in  the  least 
in  conflict  either  with  Chinese  sovereignty  or  her  treaties  with  the 
foreign  Powers;  yet  the  Chinese  Government  in  their  reply  to  the  pro- 
posals, «dleging  that  these  proposals  are  incompatible  with  their  sovereign 
rights  and  treaties  with  foreign  Powers,  defeat  the  expectations  of  the 
Imperial  Government.  However  in  spite  of  such  attitude  of  the  Chinese 
Government,  the  Imperial  Government,  though  regretting  to  see  that 
there  is  no  room  for  further  negotiations,  yet  warmly  attached  to  the 
preservation  of  the  peace  of  the  Far  East,  is  still  hopmg  for  a  satisfactory 
settlement  in  order  to  avoid  the  disturbance  of  the  relations. 

So  in  spite  of  the  circumstances  which  admit  no  patience,  they  will 
reconsider  the  feelings  of  the  government  of  her  neighboring  country 
and,  with  the  exception  of  the  article  relating  to  Fukien  which  is  to  be 
the  subject  of  an  exchange  of  notes,  as  has  already  been  agreed  upon 
by  the  representatives  of  both  nations,  will  undertake  to  detach  the 
Group  V  from  the  present  negotiations  and  discuss  it  separately  in 
the  future. 
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The  same  official  statement  of  the  Japanese  Government  concludes 
as  follows: 

The  Chinese  Government  refused  all  the  proposals  contamed  in 
Group  V  of  the  Japanese  amended  project,  except  that  relating  to 
Fukien.  In  this  counterdraft  the  Chinese  Government,  still  further 
in  disregard  of  responsible  statements  made  by  their  representatives 
at  the  conferences,  revived  in  some  cases  articles  which  had  already 
been  withdrawn  and  in  others  made  alterations  in  matters  which  were 
agreed  to.  Moreover,  they  make  demands  to  which  it  is  clearly  im- 
possible for  Japan  to  accede,  such  as  those  for  the  unconditional  sur- 
render of  Kiaochow  and  indemnification  for  losses  incurred  through 
the  Japan-German  War.  Furthermore,  the  Chinese  Government  de- 
clare that  their  counterdraft  formulates  their  final  decision.  Accordingly, 
so  long  as  Japan  refuses  to  accede  to  these  demands  whatever  agreement 
may  have  been  arrived  at  on  other  points  must  ultimately  be  abortive 
and  the  terms  offered  by  China  prove  illusory.  The  Japanese  Govern- 
ment deeply  r^ret  to  perceive  from  the  attitude  of  the  Chinese  Govern- 
ment that  it  is  no  longer  any  use  to  continue  the  present  n^otiations. 
Nevertheless,  being  desirous,  with  a  view  to  the  maintenance  of  peace 
in  the  Far  East,  to  make  every  elBFort  to  bring  the  negotiations  to  a 
satisfactory  conclusion  and  thus  to  avoid  complications  in  the  situation, 
the  Japanese  Government,  taking  fully  into  account  the  wishes  of  the 
Chinese  Government,  decided  with  great  forbearance,  to  leave  out  of 
the  present  n^otiations  and  reserve  for  future  discussion  all  items 
speciiBed  in  Group  V  of  the  amended  draft,  except  that  relating  to 
Fukien,  about  which  an  agreement  has  been  reached.  The  Japanese 
Government  instructed  their  Minister  at  Peking  on  May  6th  that,  in 
conveying  this  decision  to  the  Chinese  Government,  he  should  earnestly 
advise  them  to  give  due  regard  to  Japan's  sentiment  of  accommodation 
and  conciUation  and  express  after  careful  consideration  their  assent 
without  delay  to  the  Japanese  amended  draft  and  at  the  same  time 
announce  that  the  Japanese  Government  expect  from  the  Chinese 
Government  a  satisfactory  response  to  this  advice  not  later  than  six 
p.  m.  on  9th  May. 

We  conclude  these  extracts  with  the  reply  of  the  Chinese  Government 
to  the  ultimatum  of  the  Japanese  Government,  delivered  to  the  Japanese 
Minister  by  the  Minister  of  Foreign  Affairs,  on  May  8,  1915. 

On  the  7th  of  the  month,  at  three  o'clock  p.  m.,  the  Chinese  Govern- 
ment received  an  ultimatum  from  the  Japanese  Government  together 
with  an  explanatory  note  of  seven  articles.  The  ultimatum  concluded 
with  the  hope  that  the  Chinese  Government  up  to  6  o'clock  p.  m.,  on 
the  9th  of  May,  will  give  a  satisfactory  reply.    K  no  satisfactory  reply 
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is  received  before  or  at  the  designated  time,  the  Japanese  Government 
will  take  steps  she  may  deem  necessary. 

The  Chinese  Government,  with  a  view  to  preserving  the  peace  of  the 
Far  East,  hereby  accepts,  with  the  exception  of  those  five  articles  of 
Group  V  postponed  for  later  negotiation,  all  the  articles  of  Groups  I,  II, 
III,  and  IV  and  the  exchange  of  notes  in  connection  with  Fukien  Province 
ID  Group  V,  as  contained  in  the  revised  proposals  presented  on  the  26th 
of  April  and  in  accordance  with  the  explanatory  note  of  seven  articles 
accompanying  the  ultimatum  of  the  Japanese  Government,  with  the 
hope  that  thereby  all  the  outstanding  questions  are  settled,  so  that  the 
cordial  relationship  between  the  two  countries  may  be  further  consoU- 
dated.  The  Ja{)anese  Minister  is  hereby  requested  to  appoint  a  day  to 
call  at  the  Ministry  of  Foreign  Affairs  to  make  the  literary  improvement 
of  the  text  and  sign  the  agreement  as  soon  as  possible. 

Chinese  writers  state  that  the  demands  contained  in  this  Group, 
together  with  the  second  article  of  the  Hanyehping  (Group  III)  were 
not  communicated  to  the  other  nations,  and  particularly  to  Japan's 
Ally,  Great  Britain,  at  the  time  when  the  latter  were  officially  notified 
that  the  negotiations  were  in  progress.  On  May  22,  Baron  Kato,  in 
reply  to  an  interpellation  in  the  Diet,  stated  that  ''an  outline  of  the 
demands  was  given  to  Great  Britain,  Russia,  France  and  the  United 
States,  but  as  the  Fifth  Group  were  'desires,'  they  were  not  announced 
to  the  Powers  at  first.  Subsequently  they  were  communicated  to  these 
governments." 

Some  definite  knowledge  of  the  character  of  the  original  Japanese* 
demands  must  have  reached  the  Department  of  State  of  the  United 
States,  prior  to  the  close  of  the  negotiations  on  May  10.  On  May  11, 
the  following  identic  communication  was  cabled  to  the  Japanese  and 
Chinese  Governments: 

In  view  of  the  circumstances  of  the  negotiations  which  have  taken 
place  and  which  are  now  pending  between  the  Government  of  China 
and  the  Government  of  Japan  and  of  the  agreements  which  have  been 
reached  as  a  result  thereof,  the  Government  of  the  United  States  has 
the  honor  to  notify  the  Government  of  the  Chinese  Republic  that  it 
cannot  recognize  any  agreement  or  undertaking,  which  has  been  en- 
tered into  or  which  may  be  entered  into  between  the  Governments  of 
China  and  Japan  impairing  the  treaty  rights  of  the  United  States  and 
its  citizens  in  China,  the  poUtical  or  territorial  integrity  of  the  Republic 
of  China  or  the  international  policy  relative  to  China  commonly  known 
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as  the  Open  Door  Policy.    An  identical  note  has  been  transmitted  to 
the  Japanese  Government. 

It  is  for  careful  students  of  diplomacy  and  international  law  to  de- 
termine whether  or  not  the  treaties  and  exchanges  of  notes  involve  any 
violations  of  these  treaty  rights,  the  poUticaJ  or  territorial  integrity  of 
China  or  the  Open  Door  Policy.  We  have  included  here  all  the  printed 
documents  which  appear  to  be  necessary  for  such  a  study. 

That  the  general  tenor  of  the  original  Japanese  demands  upon  China, 
in  which  we  include  Group  Five,  involved  a  violation  of  the  Root- 
Takahira  agreement  of  November  30,  1908,  would  appear  to  be  the 
case,  upon  perusal  of  the  five  stipulations  of  this  memorable  exchange  of 
notes;  these  stipulations  were  as  follows: 

1.  It  is  the  wish  of  the  two  governments  to  encourage  the  free  and 
peaceful  development  of  their  commerce  on  the  Pacific  Ocean. 

2.  The  policy  of  both  governments,  uninfluenced  by  any  aggressive 
tendencies,  is  directed  to  the  maintenance  of  the  existing  status  quo  in 
the  region  above  mentioned,  and  to  the  defense  of  the  principle  of  equal 
opportunity  for  commerce  and  industry  in  China. 

3.  They  are  accordingly  firmly  resolved  reciprocally  to  respect  the 
territorial  possessions  belonging  to  each  other  in  said  region. 

4.  They  are  also  determined  to  preserve  the  common  interests  of  all 
Powers  in  China  by  supporting  by  all  pacific  means  at  their  disposal  the 
independence  and  int^rity  of  China  and  the  principle  of  equal  oppor- 
tunity for  commerce  and  industry  of  all  nations  in  that  Empire. 

5.  Should  any  event  occur  threatening  the  status  quo  as  above  de- 
scribed or  the  principle  of  equal  opportunity  as  above  defined,  it  remains 
for  the  two  governments  to  communicate  with  each  other  in  order  to 
arrive  at  an  understanding  as  to  what  measures  they  may  consider  it 
useful  to  take. 

In  the  meanwhile  it  may  be  added  that  the  attitude  of  Japan,  as 
revealed  in  the  extracts  above  printed,  was  imperative  throughout, 
while  that  of  China  revealed  her  realization  of  the  helplessness  of  her 
position.  It  is  safe  to  say  that  China  would  have  consented  to  none  of 
the  Japanese  demands,  had  she  not  felt  powerless  to  refuse  them. 

The  future  of  China  is  dark,  and  the  situation  in  the  Far  East  is 
compUcated  by  the  uncertainties  which  surroimd  that  country.  The 
unfortunate  yielding  of  President  Yuan  Shih-Kai  to  the  pressure  upon 
him  for  the  conversion  of  the  Republic  into  an  Empire,  led  to  the  rebel- 
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lion  in  Yunnan,  to  the  reported  vetoing  of  the  whole  scheme  for  an 
empire  by  Japan,  Great  Britain,  and  France,  to  the  rescinding  of  all 
steps  taken  to  inaugurate  the  Eknpire,  and  finally  to  the  demand  that 
the  President  resign.  Thus  at  the  moment  of  this  writing,  a  state  of 
uncertainty  exists  in  China,  the  outcome  of  which  cannot  be  foreseen, 
but  may  culminate  at  any  moment. 

S.  N.  D.  North. 
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SOME  QXJESTIONS  OF  INTERNATIONAL  LAW  IN  THE 
EUROPEAN  WARi 


Treatment  of  Enemy  Merchant  Vessels  in  Belligerent  Ports  at 
THE  Outbreak  of  War 

The  outbreak  of  the  European  War  found  hundreds  of  merchant 
vessels  of  belligerent  nationality  in  enemy  ports  or  on  the  high  seas 
bound  to  or  from  such  ports  in  ignorance  of  the  existence  of  hostilities, 
having  left  their  last  port  of  departure  before  the  outbreak  of  war.  The 
short  period  antedating  the  outbreak  of  the  war,  during  which  hostili- 
ties may  be  said  to  have  been  imminent,  and  the  suddenness  with  which 
the  war  burst  out  afforded  little  opportunity  to  such  vessels  to  escape, 
and  consequently  large  numbers  were  caught  either  in  enemy  ports  or 
on  the  high  seas  proceeding  innocently  thereto  or  therefrom. 

The  exact  number  of  British,  French,  and  Russian  merchant  vessels 
which  were  found  in  German  ports  on  the  outbreak  of  hostilities  is  not 
known,  but  it  appears  that  the  number  was  not  inconsiderable.  Ac- 
cording to  a  statement  issued  by  the  British  Navy  League  on  July  3, 
1915,  119  German,  20  Austrian,  and  11  Turkish  ships  were  detained  in 
British  ports  after  the  outbreak  of  war,  while  18  German  and  3  Austrian 
ships  were  detained  in  Egyptian  ports.  In  addition,  119  Grerman,  7 
Austrian,  and  5  Turkish  ships  were  seized  while  entering  British  or 
colonial  ports,  or  while  on  the  high  seas,  making  a  total  of  302  enemy 
vessels  which  were  in  the  possession  of  the  British  Government  at  the 
time  the  Navy  League  report  was  published.^    According  to  the  old 

^  Ck)ntinued  from  previous  numbers  of  this  Journal. 

•  The  figures  given  by  the  London  Weekly  Times  were  somewhat  di£Ferent.  In  its 
issue  of  Sept.  4,  1915,  the  Times  stated  that  225  enemy  ships  had  been  detained  or 
captured  at  sea,  aggregating  a  total  of  about  550,000  tons.  According  to  the  list  pub- 
lished by  officials  of  the  Prize  Coiul  in  September,  1915,  there  were  97  German  prises 
in  the  custody  of  the  British  Prize  Court.  Owing  to  the  disappearance  of  the  German 
navy  and  merchant  marine  from  the  ocean,  few  captures  were  made  by  Great  Britiun 
except  during  the  early  weeks  of  the  war. 
238 


Digitized  by 


Google 


INTERNATIONAL  LAW  IN  THE  EUROPEAN  WAR  239 

practice,  all  enemy  merchant  vessels  found  in  port  at  the  outbreak  of 
war  or  captiu^  on  the  high  seas  while  proceeding  to  or  from  such  ports 
whether  ignorant  of  the  outbreak  of  hostiUties  or  not,  were  liable  to 
capture  as  ''droits  of  admiralty,"  and  in  practice  such  vessels  were 
usually  condemned  as  good  prize.'  This  Uabihty  to  capture  existed  in 
fact  long  after  the  practice  of  appropriating  enemy  private  property  on 
land  had  generally  been  abandoned,  and  frequently  embargoes  on  vessels 
in  port  were  laid  in  anticipation  of  war,  so  that  in  the  event  of  hostili- 
ties they  might  be  confiscated.^  But,  sa3r8  de  Boeck,  the  practice  of 
seizing  without  previous  notice  and  on  the  very  day  of  the  declaration 
of  war  merchant  ships  and  goods  belonging  to  peaceable  citizens  who 
were  carrying  on  their  trade  under  the  faith  of  treaties  was  too  severe.'* 
Bluntschli  adds  that  ''modem  juridical  sentiment  revolted  against  the 
particularly  brutal  appUcation  of  the  old  principle  that  a  belligerent 
may  lay  his  heavy  hand  upon  enemy  merchant  ships  and  the  cargoes 
which  they  carry."  •  Accordingly  a  new  practice  known  as  the  indvU  or 
(Ukd  de  faveur  was  introduced,  by  which  enemy  merchant  vessels  in 
ports  at  the  outbreak  of  war  were  allowed  a  certain  period  to  depart 
without  molestation.  This  favor  was  first  accorded  in  practice  during 
the  Crimean  War,  when  the  Porte  granted  to  Russian  vessels  in  Otto- 
man ports  the  privilege  of  departing  within  a  fixed  period.  France  and 
Great  Britain  followed  the  action  of  the  Porte  and  allowed  Russian 
ships  of  commerce  in  their  ports  at  the  outbreak  of  the  war  six  weeks  to 
load  their  cargoes  and  depart.  Moreover,  Russian  merchant  ships  which 
had  left  their  port  of  departure  before  the  outbreak  of  war  were  allowed 

*  "It  was  the  general  usage  of  Europe/'  says  Merlin  in  the  beginning  of  the  nine- 
teenth century,  "that  whenever  one  Power  declared  war  against  another  he  seized 
instantly  all  ships  belonging  to  the  enemy  or  his  subjects,  which  were  found  in  his 
ports."  Cited  by  Pistoye  et  Dunerdy,  TraiU  dea  Prises  MariJtvmes,  T.  I,  p.  122. 
Conoeming  the  old  practice  see  also  de  Boeck,  de  la  ProprieU  Privie  Enemie  sous 
PamUon  Enemie,  sec.  234;  Dupuis,  Le  Droit  de  la  Querre  MarUime  d*aprks  les  Conr 
firences  de  la  Haye  et  de  LondreSy  p.  1^;  Scott,  Status  of  Enemy  Merchant  Ships, 
American  Journal  of  International  Law^  Vol.  II,  pp.  260-261. 

*  Westlake,  International  Law^  pt.  II,  p.  42;  and  Moore,  Digest  of  International  Law, 
Vol.  VII,  sec.  1196. 

'  Op.  cit.,  sec.  234.  For  the  same  view  see  Bonfils,  Droit  International  PvJbliCj  sec. 
1399. 

*  DroU  International  CodiJU,  Trans,  by  Lardy,  Art.  669. 
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to  enter  the  ports  of  Great  Britain  and  France,  discharge  their  cargoes, 
reload,  and  to  depart  without  molestation^  Russia  accorded  a  similar 
ddai  to  British  and  French  ships.^  In  the  war  of  1866  Prussia  allowed  a 
dHai  of  six  weeks  to  Austrian  ships  in  Prussian  ports,  and  to  those 
proceeding  to  Prussian  ports  in  ignorance  of  the  war,  but  it  was  con- 
ditioned on  reciprocity  of  treatment  by  Austria.  At  the  outbreak  of  the 
Franco-German  War  of  1870-71,  France  gave  German  merchant  vessels 
a  period  of  thirty  days  in  which  to  depart,  and  allowed  those  which 
entered  a  French  port  after  the  declaration  of  war  in  ignorance  of  the 
existence  of  hostihties  a  similar  privil^e.  The  King  of  Prussia  on 
January  19, 1871,  revoked  the  ordinance  of  July  18, 1870,  which  exempted 
French  merchant  vessels  from  capture,  but  with  the  stipulation  that  it 
was  not  to  take  effect  until  February  10th  following.'  During  the  Russo- 
Turkish  War  of  1877-78  dSlais  were  accorded  by  both  belligerents,  and 
at  the  outbreak  of  the  war  between  Greece  and  Turkey  in  1897  the  Sultan 
allowed  a  period  of  fifteen  days  during  which  Greek  merchant  vessels 
might  depart  from  Ottoman  ports. 

Upon  the  outbreak  of  the  war  between  Spain  and  the  United  States 
in  1898  the  Spanish  Government  accorded  a  dilai  of  five  days  to  Ameri- 
can ships  in  Spanish  ports  to  depart,  but  did  not  expressly  prohibit  thcsir 
subsequent  capture  on  the  high  seas,  nor  did  it  provide  for  the  entrance 
and  departure  of  American  ships  which  had  sailed  for  Spanish  ports 
before  the  war.  The  American  Government  granted  a  d&m  of  thirty 
days  (from  April  21  to  May  21)  to  Spanish  vessels  in  American  ports. 
The  American  proclamation  further  exempted  Spanish  vessels  which 
prior  to  April  21  (the  date  of  the  beginning  of  actual  hostilities)  had 
sailed  from  a  foreign  port  bound  for  a  port  in  the  United  States,  and 
allowed  these  to  enter  such  port,  discharge  their  cargoes,  and  depart 
without  molestation.  Under  an  interpretation  by  the  Supreme  Court  this 
liberal  privilege  was  extended  to  cover  the  case  of  a  Spanish  merchant 
vessel  which  had  sailed  from  an  American  port  before  the  beginning  of 
hostilities.  ^°    During  the  Russo-Japanese  War,  the  Japanese  Govem- 

^  See  the  texts  of  the  French  decree  and  the  British  Order  in  Council,  in  Inter- 
national Law  Situations,  1906,  pp.  4S-49. 
« Ibid.,  Bonfils,  sec.  1399. 
•  Bonfils,  sec.  1399. 
to  The  Buena  Ventura,  175  U.  S.  388.    The  American  proclamation,  however,  ez- 
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ment  granted  a  d^lai  of  seven  dajrs  to  Russian  vessels  in  Japanese  ports, 
and  accorded  to  Russian  vessels  which  had  sailed  for  a  Japanese  port 
before  the  outbreak  of  the  war  the  right  to  enter,  discharge  their 
cargoes,  and  depart.  But  the  Russian  Government  accorded  a  d&ai 
of  only  forty-eight  hours  to  Japanese  vessels  in  Russian  ports, 
and  granted  no  privilege  of  entrance  and  departure  to  Japanese  ves- 
sels which  had  sailed  for  Russian  ports  before  the  beginning  of 
hostilities. 

Thus  it  will  be  seen  that  during  the  more  important  wars  since  1854  in 
which  the  belligerents  were  maritime  Powers,  enemy  ships  in  belligerent 
ports  had  been  allowed  a  certain  period  to  depart,  and  in  most  of  them, 
enemy  ships  encountered  on  the  high  seas  bound  to  or  from  such  ports 
in  ignorance  of  hostilities  had  been  allowed  to  enter,  discharge  their 
cargoes,  and  depart  freely.  As  to  the  extent  of  the  d6lai  accorded,  how- 
ever, there  was  no  uniform  practice,  and  in  some  instances,  as  that  of 
Russia  in  1904,  the  period  was  much  restricted.  Moreover,  the  privilege 
thus  accorded  was  considered  as  an  act  of  grace  and  not  a  right,  and  each 
belligerent  remained  free  to  grant  the  favor  or  withhold  it  at  pleasure 
and,  if  it  was  granted,  to  limit  and  restrict  it  under  such  conditions  as  it 
saw  fit. 

The  desirability  of  a  general,  if  not  an  obligatory,  rule  governing  the 
practice  was  felt  by  many  pubUcists,  and  at  the  Second  Hague  Confer- 
ence of  1907  the  matter  was  the  subject  of  lengthy  discussion.  Proposed 
rules  were  submitted  to  the  conference  by  the  delegations  of  Russia,  The 
Netherlands,  France,  Sweden,  and  Great  Britain,  and  views  were  ex- 
pressed by  the  delegates  of  various  other  governments.^*  There  was  a 
general  agreement  that  a  reasonable  period  should  be  allowed  vessels 
in  enemy  ports  to  depart  freely  and  that  those  met  on  the  high  seas  una- 
ware of  the  existence  of  war  should  be  allowed  to  enter,  discharge  their 
cargoes,  and  depart,  without  molestation,  but  it  was  not  thought  de- 

preasly  withheld  the  favor  thus  granted,  to  Spanish  ships  having  on  board  enemy 
military  or  naval  officers,  contraband  goods,  dispatches  from  or  to  the  Spanish  Gov- 
onment,  or  coal,  except  such  as  might  be  necessary  for  the  voyage.  See  the  cases  of 
the  Panama,  175  U.  S.  535,  and  the  Pedro,  75  U.  S.  354.  Cf.  Benton,  International 
Law  and  Diplomacy  of  the  Spanish  American  War,  pp.  130  ff .  and  166  ff . 

"  For  an  analysis  of  the  several  proposals  submitted,  see  Higgins,  The  TVo  Hague 
Peace  Conferences,  p.  302,  and  International  Law  Situations,  1910,  pp.  68-70. 
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sirable  to  prescribe  a  fixed  rule  as  to  the  duration  of  the  dHai  to  be  ac- 
corded, for,  as  Wehberg  remarks,^^  the  speed  with  which  loading  or 
unloading  is  carried  out  diflFers  greatly  in  various  ports,  and,  besides,  it 
may  be  necessary  for  one  vessel  having  a  larger  voyage  before  it,  to  lay 
in  a  special  store  of  victuals,  thus  requiring  a  longer  period,  while  another 
may  be  able  to  load  and  get  away  in  a  much  shorter  time.  Concerning 
the  question  as  to  whether  the  privilege  should  be  regarded  as  a  right  or  a 
favor,  there  was  a  difference  of  opinion.  A  majority  of  the  delegates, 
among  them  those  of  the  United  States,  Germany,  and  Russia,  felt  that 
the  privilege  had  been  so  long  and  generally  observed  that  it  had  acquired 
sufficient  international  force  to  be  treated  as  an  obligation  rather  than 
an  act  of  grace,  but  to  this  view  the  delegates  of  Argentina,  France, 
Japan,  and  especially  those  of  Great  Britain  were  opposed.  Each  bellig- 
erent, according  to  their  view,  should  be  left  at  liberty  to  act  as  its  own 
national  interests  might  require.  On  account  of  this  opposition,  the 
final  agreement  of  the  conference  was  a  compromise  which  on  some 
points  represents  reaction  rather  than  progress,  and  seciu'es  to  com- 
merce a  less  favorable  position  than  it  enjoyed  before.  The  results  of  the 
discussion  were  embodied  in  a  separate  convention  (VI)  signed  Octo- 
ber 18,  1907,  the  more  important  articles  of  which  are  the  following: 


i  ./\ 


Article  1 

When  a  merchant  ship  belonging  to  one  of  the  belligerent  Powers  is  at  the  com- 
mencement  of  hostilities  in  an  enemy  port,  it  is  desirable  that  it  should  be  allowed  to 
depart  freely,  either  immediately,  or  after  a  reasonable  number  of  da3rs  of  grace,  and 
to  proceed,  after  being  furnished  with  a  pass,  direct  to  its  port  of  destination,  or  any 
other  port  indicated. 

The  same  rule  should  apply  in  the  case  of  a  ship  which  has  left  its  last  port  of  de- 
partiu^  before  the  commencement  of  the  war  and  entered  a  port  belonging  to  the 
enemy  while  still  ignorant  that  hostilities  had  broken  out. 

Article  2 

A  merchant  ship  unable,  owing  to  circumstances  of  force  majewret  to  leave  the 
enemy  port  within  the  period  contemplated  in  the  above  article,  or  which  was  not 
allowed  to  leave,  can  not  be  confiscated. 

The  belligerent  may  only  detain  it,  without  i>ayment  of  compensation  but  subject 
to  the  obligation  of  restoring  it  after  the  war,  or  requisition  it  on  payment  of  i 
pensation. 

^2  Capture  in  War  on  Land  and  Sea,  p.  55. 
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Article  3 

Enemy  merchant  ships  which  left  their  last  port  of  departure  before  the  commence- 
ment of  war,  and  are  encountered  on  the  high  seas  while  still  ignorant  of  the  out- 
break of  hostilities  can  not  be  confiscated.  They  are  only  liable  to  detention  on  the 
understanding  that  they  shall  be  restored  after  the  war  without  compensation,  or 
to  be  requisitioned,  or  even  destroyed,  on  payment  of  compensation,  but  in  such 
cases  provision  must  be  made  for  the  safety  of  the  persons  on  board  as  well  as  the 
security  of  the  ship's  papers. 

After  touching  at  a  port  in  their  own  country  or  at  a  neutral  port,  these  ships  are 
subject  to  the  laws  and  customs  of  maritime  war. 

Article  4 

Enemy  cargo  on  board  the  vessels  referred  to  in  Articles  1  and  2  is  likewise  liable 
to  be  detained  and  restored  after  the  termination  of  the  war  without  i>a3mient  of 
compensation,  or  to  be  requisitioned  on  payment  of  compensation,  with  or  without 
the  ship. 

llie  same  rule  applies  in  the  case  of  cargo  on  board  the  vessels  referred  to  in  Ar- 
ticle 3. 

Article  5  provides  that  the  convention  shall  not  apply  to  merchant 
ships  whose  construction  shows  that  they  are  intended  for  conversion 
into  war  ships,^'  and  Article  6  stipulates  that  the  convention  shall  not 

^*  This  article  was  inserted  at  the  instance  of  the  British  delegate,  Lord  Reay.  It 
was  evidently  aimed  at  subsidized  steamers  constructed  according  to  special  designs 
which  make  them  easily  convertible  into  cruisers,  and  in  pursuance  of  an  arrange- 
ment between  the  subsidizing  government  and  the  owner.  The  article  was  opposed 
by  the  German  delegate,  Herr  Kriege,  who  contended  that  there  were  no  steamships 
which  were  not  capable  of  being  converted  into  war  vessels  or  which  could  not  be 
used  for  mine  laying  or  other  subsidiary  naval  operations.  The  proposed  article 
might  therefore  be  so  interpreted  as  to  exclude  from  the  benefit  of  the  dHai  defaveur 
all  ships  except  sail  boats.  Actea  el  Documents,  p.  1033.  Compare  also  Wehberg, 
Capture  in  War  on  Land  and  Sea  (Trans,  by  Robertson)  p.  69,  who  observes  that 
"every  steamer  of  high  speed  can  also  be  employed  as  an  auxiliary  cruiser,  and  every 
vessel,  at  any  rate,  in  mine-la3dng.  In  any  case  precisely  the  most  valuable  vessels, 
which  are  often  the  pride  of  the  whole  communities — one  has  only  to  think  of  the 
splendid  fouiwscrew  steamer,  LttsUania,  of  the  Cunard  Line — are  thereby  exposed  to 
the  whole  barbarity  of  the  law  of  prize.  Holland  and  Austria  endeavored  in  vain  to 
bring  about  a  compromise  by  which  aU  ships  which  had  been  granted  time  to  clear 
might  not  again  be  used  by  their  native  country  for  war  purposes. 

"The  extent,  however,  to  which  views  differ  as  to  whether  a  ship  is  to  be  regarded 
as  an  auxiliary  cruiser  or  not  is  shown  by  the  fact  that  England  then  declared  that  it 
had  only  five  merchant  ships  which  were  intended  beforehand  for  fighting  purposes. 
On  the  other  hand,  the  latest '  Naval  Almanac '  gives  a  total  of  27  such  English  auxil- 
iaries for  the  end  of  1908." 

Compare  also  Hall  (International  Law,  5th  ed.,  p.  616),  who  remarics  that  while 
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apply  except  between  the  contracting  powers  and  then  only  if  all  the 
belligerents  are  parties. 

The  purpose  of  the  convention  as  declared  in  the  preamble  was  to 
"insure  the  security  of  international  commerce  against  the  surprises  of 
war*'  and  to  "protect  as  far  as  possible  operations  undertaken  in  good 
faith  and  in  process  of  being  carried  out  before  the  outbreak  of  hostil- 
ities." 

As  finally  adopted,  the  convention  imposes  no  obligation  upon  bellig- 
erents to  allow  delais  defaveur,  but  merely  aflirms  the  desirability  thereof. 
They  are  therefore  free,  as  before,  to  accord  or  withhold  the  privilege, 
and  if  it  is  denied  there  is  no  legal  ground  for  complaint.  But  under 
ordinary  conditions  a  regard  for  national  interests  is  likely  to  insure  the 
granting  of  it  and  at  the  outbreak  of  the  present  war  it  was  generally 
offered  upon  condition  of  reciprocity. 

The  most  important  change  in  the  old  practice  as  introduced  by  the 
convention  is  the  abolition  of  the  right  of  confiscation  of  both  ships  and 
their  cargoes,  and  the  substitution  of  detention  with  the  obligation  of 
restoration  at  the  close  of  the  war.  But  both  ships  and  cargoes  may  be 
requisitioned  or  destroyed  upon  payment  of  compensation,  provided 
that  in  case  of  destruction  adequate  provision  is  made  for  the  safety  of 
all  persons  on  board.  Furthermore,  the  convention  exempts  from  cap- 
ture during  the  course  of  their  return  voyage  ships  allowed  to  depart, 
and  also  those  having  sailed  from  their  last  port  of  departure  before  the 
outbreak  of  war  and  which  are  encountered  at  sea  while  the  master  is 
still  ignorant  of  the  existence  of  a  state  of  hostilities — an  immunity  not 
always  allowed  in  the  past.  The  American  delegation  objected  to  the 
form  of  the  latter  immunity  because  it  was  conditioned  upon  the  ig- 
norance of  hostilities  on  the  part  of  the  master — a  condition  which  was 
declared  to  be  no  part  of  the  existing  practice  and  which  largely  neu- 
traKzed  the  apparent  benefits  of  the  convention.  For  this  and  other 
reasons  which  put  commerce  in  a  less  favorable  situation  than  before,  the 

experts  are  perfectly  able  to  distinguish  vessels  built  primarily  for  warlike  use,  it  is 
otherwise  with  many  vessels  intended  primarily  for  commerce.  ''Mail  steamers  of 
large  size  are  fitted  by  their  strength  and  build  to  receive  without  much  special 
adaptation,  one  or  two  guns  of  sufficient  calibre  to  render  the  ships  carrying  them 
dangerous  cruisers  against  merchantmen." 
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American  delegation  refused  to  sign  the  convention,  and  recommended 
that  it  be  not  ratified  by  the  Government  of  the  United  States.  ^^ 

Among  the  belligerents  in  the  present  war,  Bulgaria,  Italy,  Montene- 
gro, Serbia,  and  Turkey  have  not  ratified  the  convention  or  any  part 
of  it.  In  accordance  with  Article  6,  therefore,  its  terms  are  not  l^ally 
binding  on  any  one  of  the  belligerents.  Germany  and  Russia  reserved 
their  ratification  of  Article  3  and  paragraph  2  of  Article  4,  which  sub- 
stitute detention  in  the  place  of  confiscation  in  respect  to  vessels  (and 
their  cargoes)  encountered  on  the  high  seas  in  ignorance  of  hostilities. 
The  reason  assigned  for  their  reservations  was  that  the  above  mentioned 
provisions  estabUshed  an  inequality  between  states  by  imposing  burdens 
upon  those  which,  lacking  naval  stations  in  different  parts  of  the  world, 
are  not  always  in  a  position  to  take  into  a  home  port  the  vessels  which 
they  seize  and  which  therefore  they  might  be  under  a  necessity  of  de- 
stroying. In  the  latter  case,  they  would  be  compelled  to  indemnify  the 
owners  of  the  vessels  destroyed.  ^^  In  consequence  of  Germany's  refusal 
to  ratify  the  two  provisions  mentioned,  German  merchant  vessels  which 
were  encountered  by  British  and  French  cruisers  and  which  had  sailed 
from  theii*  port  of  departure  before  the  outbreak  of  the  war  and  were  still 
ignorant  of  the  existence  of  hostilities,  are  not  entitled  to  the  benefit  of 
these  provisions  and  have  been  confiscated  instead  of  detained  by  both 
British  and  French  prize  courts  during  the  present  war.  On  the  other 
hand,  the  German  Government  is  under  no  legal  obUgation  to  make 
compensation  for  the  British  and  French  vessels  which  were  encountered 
under  similar  circumstances  and  destroyed  by  German  cruisers  on  the 
high  seas.  It  has  turned  out  in  practice,  however,  that  Germany's  loss 
in  consequence  of  her  reservation  of  the  two  provisions  mentioned  has 
greatly  exceeded  the  gain,  for  while  few  British  or  French  vessels  have 
been  encountered  on  the  high  seas  by  German  cruisers  under  the  cir- 
cumstances set  forth  in  Article  3,  a  considerable  number  of  German  ships 
have  been  encountered  by  British  and  French  cruisers,  and  instead  of 
being  detained  have  been  condemned  and  confiscated,  as  stated  above. 

We  may  now  turn  to  a  consideration  of  the  practice  during  the  present 

'^See  their  report  in  Senate  Document  No.  444,  60th  Congress,  Ist  Session, 
p.  38.    See  also  Dupuis,  op.  cU.f  p.  169,  for  a  similar  criticism. 
i»  Ades  et  DocummU,  Vol.  I,  p.  235;  Vol.  II,  p.  954. 
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war.  It  does  not  appear  that  in  any  case  was  an  embai^o  laid  in  antici- 
pation of  the  war  upon  merchant  vessels  in  port  prior  to  the  outbreak 
of  the  war.  Nevertheless  Sir  Edward  Grey  in  a  dispatch  of  August  2 
1914,  to  Sir  E.  Goschen,  British  Ambassador  at  Berlin,  stated  that 
he  had  received  information  that  the  authorities  at  Hamburg  had  de- 
tained certain  British  merchant  vessels  in  port  for  causes  unknown  to 
him,  and  he  requested  that  a  demand  be  made  for  their  immediate 
release.  ^^  On  the  same  day  the  British  Ambassador  replied  that  he 
had  been  informed  by  the  German  Secretary  of  State  for  Foreign  Affairs 
that  orders  had  been  given  to  allow  British  ships  at  Hamburg  to  proceed 
on  their  way.  The  Secretary  of  State  added,  however,  that  this  must 
be  considered  as  a  special  favor  to  the  British  Government  as  no  other 
foreign  ships  had  been  allowed  to  leave.  The  reason  alleged  for  the 
detention  was  that  mines  were  being  laid  and  "other  precautions" 
were  being  taken.  ^^  At  the  outbreak  of  the  war  the  German  Govern- 
ment proposed  to  the  Governments  of  Great  Britain,  France,  Russia, 
and  Belgium  ^*  that  days  of  grace  be  allowed  to  merchant  vessels  in 
enemy  ports  to  depart  unmolested.  By  a  decree  of  the  French  Govern- 
ment dated  August  4,  1914,  German  merchant  ships  found  in  French 
ports  since  August  3  at  6:45  p.  m.,  or  entering  since  that  date  in  igno- 
rance of  hostilities,  were  accorded  a  dUlai  of  seven  days  in  which  to  de- 
part freely,  and  after  being  furnished  with  a  passport  would  be  allowed 
to  return  to  their  port  of  destination  or  to  such  other  port  as  might  be 
designated  by  the  maritime  authorities  of  the  French  port  in  which 
they  might  be  found.  By  a  decree  of  August  13  a  similar  favor  was 
granted  to  Austrian  and  Hungarian  ships  found  in  French  ports  prior 
to  midnight  of  the  previous  day.  In  consequence,  however,  of  Germany's 
reservation  of  Article  3  and  paragraph  2  of  Article  4  of  the  above  men- 

w  British  White  Paper,  No.  143. 

" /6Mi.,  No.  146.    . 

^^  On  the  night  of  August  4, 1914,  the  British  Secretary  of  State  for  Foreign  Affairs 
received  the  following  notice  from  the  German  Ambassador:  ^'The  Imperial  Govern- 
ment will  detain  merchant  vessels  flsring  the  British  flag  and  which  are  interned  in 
German  harbors,  but  wiU  liberate  them  if  the  Imperial  Government  receives  a  counter 
undertaking  from  the  British  Government  within  48  hours.''  A  similar  notice  was 
handed  to  M.  Viviani,  President  of  the  Council,  on  August  3  at  the  time  of  the  declara- 
tion of  war  against  France. 
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tioned  Hague  Convention  the  benefits  accorded  by  the  French  decree 
were  not  to  apply  to  German  ships  which  had  left  their  last  port  of  depart- 
ure before  August  3, 1914  at  6:45  p.  m.,  and  which  might  be  encountered 
on  the  high  seas  in  ignorance  of  hostilities.  Nor  was  the  benefit  to 
apply  to  ships  whose  construction,  armament,  or  equipment  indicated 
that  they  were  "susceptible"  of  being  transformed  into  warships  or 
for  the  pubUc  service.  In  case  such  ships  were  carrymg  mails,  all  bags 
of  mail  and  parcels  aboard  would  be  expedited  as  rapidly  as  possible 
to  their  destination.^^  On  the  same  day,  namely  August  4,  a  British 
Order  in  Council  was  issued  by  which  it  was  provided  that  in  the  event 
one  of  His  Majesty's  principal  secretaries  of  state  should  be  satisfied 
by  information  reaching  him  not  later  than  midnight  on  August  7  that 
the  treatment  accorded  to  British  merchant  ships  and  their  cargoes 
which  at  the  outbreak  of  hostilities  were  in  the  ports  of  the  enemy  or 
which  subsequently  entered  them,  was  not  less  favorable  than  the 
treatment  accorded  to  enemy  merchant  vessels  by  the  British  Order 
in  Council,  German  merchant  vessels  under  6000  tons  in  burden  which 
at  the  date  of  the  outbreak  of  hostilities  were  in  any  British  port,  should 
be  allowed  until  midnight  on  August  14  (a  dHai  of  ten  days)  for  loadmg 
and  departing.  On  August  5  a  copy  of  this  Order  in  Council  was  com- 
municated to  the  American  Ambassador  in  London,  who  had  taken 
charge  of  German  interests  in  England,  with  a  request  that  he  inquire 
of  the  German  Government  whether  it  was  prepared  to  accord  reci- 
procity of  treatment  to  British  vessels.  On  August  7  a  conununication 
was  received  from  the  American  Embassy  stating  that  the  American 
Minister  at  Stockholm  had  received  a  telegram  from  the  American 
Ambassador  at  Berlin  inquiring  whether  the  British  Government  had 
issued  a  proclamation  allowing  enemy  ships  to  leave  British  ports 
before  midnight  of  August  14,  sayii^  that  if  this  was  so,  Germany 
would  issue  corresponding  orders.  It  did  not  appear,  however,  that 
the  telegram  was  a  reply  to  the  message  which  had  been  transmitted  to 
Berlin.  Upon  inquiry  at  the  American  Embassy  shortly  before  mid- 
night on  August  7,  it  was  ascertained  that  no  further  conununication 
had  been  received  from  Berlin.    The  Lords  Conunissioners  of  the  Treas- 

^  The  text  of  the  French  decree  may  be  found  in  the  Revue  Ginirale  de  Droit  Inter- 
natumal  Public,  Jan.--June,  1916,  Documents,  pp.  9-10. 
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ury  and  the  Lords  Commissioners  of  the  Admiralty  were  therefore 
notified  by  Sir  Edward  Grey  that  Articles  III  to  VIII  of  the  Order  in 
Council  relative  to  the  treatment  proposed  to  be  accorded  to  enemy 
merchant  ships  in  British  ports  at  the  outbreak  of  hostilities  or  subse- 
quently entering  them  would  not  come  into  operation.  Every  effort, 
says  the  Attorney-General  in  his  argument  in  the  case  of  the  Chile,  was 
made  between  August  4  and  August  7  to  obtain  satisfactory  assurances 
from  the  German  Government  that  reciprocity  of  treatment  would  be 
accorded,  but  no  information  was  received  and  therefore  the  privilege 
of  departure  could  not  be  accorded  to  German  vessels.  It  is  said  that 
the  British  proposal  was  not  received  in  Berlin  until  the  morning  of 
August  8,  the  day  after  the  expiration  of  the  time  limit  set  by  the  British 
Order  in  Council.^  British  vessels  in  German  ports  and  German 
vessels  in  British  ports  were  consequently  detained.^^  But  the  Austro- 
Hungarian  Government  agreed  to  accord  reciprocity  of  treatment  to 
British  vessels,  and  consequently  the  merchant  ships  of  Austria  and 
Hungary  were  allowed  to  depart  freely,  and  the  Austro-Hungarian 
Government  having  ratified  the  Hague  Convention  without  reservation, 
Austrian  and  Hungarian  vessels  met  at  sea  in  ignorance  of  hostilities 
and  bound  for  English  ports  were  allowed  to  enter,  discharge  their 
cargoes,  and  leave  without  molestation. 

Upon  the  outbreak  of  war  between  Japan  and  Germany,  the  Japanese 
Government  granted  a  delai  of  two  weeks  to  German  vessels  in  Japanese 
ports  to  discharge  their  cargoes,  take  on  new  cargoes  of  non-contraband 
goods,  and  to  depart  freely  for  designated  ports.  A  like  favor  was  ac- 
corded to  German  vessels  which  entered  Japanese  ports  in  ignorance 
of  the  outbreak  of  hostilities,  and  to  those  met  by  Japanese  warships  on 
the  high  seas  bound  for  Japanese  ports  in  ignorance  of  hostilities.  These 
favors,  however,  were  all  conditioned  upon  reciprocity  of  treatment 
by  Germany.  By  a  proclamation  of  the  Governor-General  of  Canada, 
dated  August  5,  1914,  a  d^i  of  nine  days  was  accorded  enemy  ships 
in  Canadian  ports  and  the  privilege  of  entering,  discharging  cargoes 

^  Huberich,  The  Prize  Code  of  the  German  Empire  as  in  Force  July  1,  1915, 
p.  XXI. 

^^  Belgium  accorded  three  days  of  grace  to  German  ships  in  Belgian  ports  at  the 
outbreak  of  war,  and  presumably  Germany  accorded  reciprocity  of  treatment. 
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and  of  departing  freely  was  allowed  enemy  ships  which  had  cleared  from 
their  last  port  of  departure  before  the  declaration  of  war  and  entered  a 
Canadian  port  in  ignorance  of  hostilities.  But  the  favor  was  conditioned 
upon  the  receipt  by  the  Governor  General  of  information  that  notice 
had  reached  his  Majesty's  Government  by  midnight  of  August  7  that 
it  was  the  intention  of  the  enemy  government  to  accord  reciprocity  of 
treatment  to  British  vessels  and  their  cai^oes.^^  The  Governor  General 
received  a  dispatch  from  the  British  Secretary  of  State  for  the  Colonies 
on  August  19  stating  that  no  information  had  been  received  from  the 
German  Government  by  midnight  of  August  7  of  its  intention  to  accord 
reciprocity  of  treatment  to  British  vessels.  Accordingly,  German  ves- 
sels in  Canadian  ports  at  the  outbreak  of  the  war  were  detained,  and 
those  encountered  on  the  sea  bound  to  or  from  Canadian  ports  in  ig- 
norance of  hostilities  were  captured  and  condemned  as  good  prize. 

The  Turkish  Government  not  having  ratified  the  convention,  its 
benefits  were  not  accorded  to  Ottoman  ships  in  British  ports.  ^' 

The  first  case  involving  the  status  of  merchant  vessels  in  enemy  ports 
at  the  outbreak  of  the  war  was  that  of  the  Chili,  a  German  barque 
seized  at  Cardiff  on  August  5,  a  state  of  war  having  been  declared  to 
exist  between  Great  Britain  and  Germany  as  from  11  p.  m.  on  August  4. 
The  case  was  heard  by  Sir  Samuel  Evans,  president  of  the  probate, 
divorce  and  admiralty  division  of  the  English  High  Court.    As  it  was  the 

"  The  privilege,  however,  was  not  accorded  to  cable  ships,  or  seargoing  ships  de- 
signed to  carry  oil  fuel,  to  ships  whose  tonnage  exceeded  5000  tons  burden  or  whose 
speed  was  fourteen  knots  or  over.  Enemy  merchant  ships  allowed  to  depart  were  to 
be  provided  with  a  pass  indicating  the  port  to  which  they  were  to  proceed  and  the 
route  they  were  to  follow.  Officers  and  members  of  the  crew,  if  of  enemy  national- 
ity, were  required  to  give  an  undertaking  in  writing  that  they  would  not  after  the 
conclusion  of  the  voyage  for  which  the  pass  was  issued  engage  diuing  the  continuar 
ance  of  hostilities  in  any  service  connected  with  the  operation  of  war.  See  "Copies 
of  Proclamations,  Orders  in  Council,  and  Documents  Relating  to  the  European  War, 
compiled  by  the  Secretary  of  State  for  Canada,  1916,"  pp.  20-24,  for  the  text  of  the 
above  mentioned  Order  in  Council.  By  a  Canadian  Order  in  Council  of  August  14, 
1914,  similar  privileges  were  accorded  to  Austrian  and  Hungarian  ships  provided 
information  were  received  not  later  than  midnight  of  the  following  day,  of  the  prom- 
ise of  reciprocity  of  treatment  {tbid.f  p.  45).  Satisfactory  information  was  received, 
and  the  privileges  of  the  order  in  Council  were  extended  to  Austrian  and  Hunga- 
rian ships  {ibid.f  p.  57). 

^  Proclamation  of  August  5,  1914.  See  text  in  copies  of  Proclamations,  Orders  in 
Council  and  Documents,  issued  by  the  Canadian  Government,  p.  147. 
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first  case  to  be  tried  in  a  British  prize  court  in  sixty  years  ^*  the  proceed- 
ings attracted  much  interest  on  the  part  of  the  bar  and  the  general 
public.  ^^  Sir  John  Simon,  the  Attorney  General,  took  occasion  to  give  a 
rSsum^  of  the  history  of  the  prize  court  and  to  call  attention  to  the 
changed  conditions  under  which  the  prize  jurisdiction  was  exercised 
to-day.^   Then  turning  to  the  facts  in  the  case  of  the  Chili,  he  asked  that 

**  The  last  prize  court  had  been  held  by  Dr.  Lushington  during  the  Crimean  War. 

**  "  A  simple  ceremony,"  says  the  London  Times ,  ''characterized  the  opening  of  the 
proceedings.  At  11  o'clock  the  judge  entered  the  court,  preceded  by  the  marshal  of 
the  admiralty  bearing  the  ancient  and  beautiful  silver  oar  which  was  placed  upon 
rests  before  the  judge's  desk." 

"  The  long  interval  of  time  which  had  elapsed  since  a  prize  court  had  sat  necessarily 
involved,  he  said,  great  changes.  There  were  obviously  very  great  changes  in  the 
conditions  which  would  have  to  be  considered,  and  in  the  difficulties  which  would 
have  to  be  solved  by  His  Lordship.  The  almost  imiversal  substitution  of  other  means 
of  motion  on  the  sea  for  the  use  of  sails  was  a  very  small  part  of  the  whole  of  the 
changed  conditions.  When  Dr.  Lushington  sat  during  the  time  of  the  Crimean  War, 
and  still  more  when  Lord  Stowell  sat  during  the  Napoleonic  Wars,  it  could  not  have 
been  contemplated  that  a  time  would  come  when  it  would  be  possible  to  communicate 
with  a  ship  on  the  high  seas  by  means  of  the  marvellous  development  of  science  which 
was  now  regarded  almost  as  a  matter  of  course.  Another  change  was  that  the  office 
of  King's  Advocate  had  disappeared. 

He  understood  that  it  was  essential  in  a  prize  case  that  the  claim  for  the  condenma- 
tion  of  a  prize  should  be  a  claim  that  it  should  be  condenmed  to  the  Crown.  It  seemed 
to  be  popularly  supposed  that  when  a  prize  had  been  captured,  the  prize,  if  con- 
demned, belonged  to  the  captors.  He  did  not  think  that  that  was  an  accurate  way  of 
stating  what  took  place.  It  was  true  that  under  the  old  practice  the  captors  applied 
for  a  condemnation  of  the  ship,  but  if  a  decree  of  condemnation  was  made  it  decreed 
a  good  and  lawful  prize  to  the  Crown,  and  it  was  by  a  subsequent  act  of  the  Royal 
judgment  and  discretion  that  the  proceeds  of  the  prize  might  be  distributed  among 
those  hnmediately  responsible  for  its  capture.  It  had  aheady  been  announced  that 
in  the  present  war  some  modification  of  that  principle  was  intended  to  be  introduced. 
Under  modem  conditions  it  would  be  wrong  that  only  those  particular  members  of 
the  sea  forces  who  took  part  in  the  capture  of  an  enemy  ship  should  be  the  persons  to 
be  considered,  if  the  Crown  in  its  judgment  thought  right  to  distribute  the  proceeds 
of  the  prize.  Some  of  the  most  important  and  g^ant  services  in  the  navy  were  per- 
formed by  men  who  never  in  any  circumstances  could  have  anything  to  do  with  the 
capture  of  prizes.  The  submarine  service  on  the  one  hand,  and  those  serving  upon  a 
dreadnought,  on  the  other,  would  in  the  ordinary  coiuse  have  no  part  in  the  taking  of 
prizes.  The  rule  formerly  prevailing  would,  therefore,  be  modified,  but  the  principle, 
that  if  a  prize  were  taken  and  condemned  it  would  be  condemned  to  the  Crown,  was 
the  old  principle  which  would  be  carried  out  during  the  present  war. 

It  was  correct  to  say  that  an  English  judge  who  administered  the  law  in  a  British 
Prize  Court  administered  ''the  course  of  admiralty  and  the  law  of  nations."    That 
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an  order  be  issued  for  its  detention  since  the  owners  were  not  entitled  to 
the  benefit  of  the  diiai  de  favew  provided  for  in  Convention  VI  of  the 
Second  Hague  Conference,  his  Majesty's  Government  not  having  re- 
ceived within  the  prescribed  period  information  from  the  German 
Government  of  Germany's  intention  to  accord  reciprocity  of  treatment. 
In  reply  to  a  question  raised  by  the  court  as  to  whether  it  was  bound  by 
the  Hague  Convention  in  view  of  the  fact  that  not  all  the  belligerents 
had  ratified  it  as  required  by  Article  6,  the  Attorney  General  replied  that 
in  his  opinion  the  court  was  bound  by  its  terms  since  it  was  an  inter- 
national contract,  and  stood  in  the  same  position  as  the  Declaration  of 
Paris.  The  court  also  asked  the  Attorney  General  what  was  the  mean- 
ing of  Article  2.  He  replied  that  he  imderstood  it  to  mean  that  at  the 
end  of  the  war  a  merchant  vessel  detained  in  accordance  with  the  terms 
of  the  article  would  be  restored  without  compensation.  He  did  not 
imderstand  that  in  the  meantime  title  to  the  property  would  pass  to  the 
Crown  and  then  back  to  the  owners  upon  the  return  of  peace.  Con- 
sequently, if  the  ship  were  lost  during  the  period  of  detention,  the  govern- 
ment would  not  be  liable  for  compensation. 

was  the  old  form  of  oommission  to  the  court.  Looking  back  at  the  early  reports  these 
words  were  to  be  found,  and  there  could  be  no  question  that  the  jurisdiction,  which 
His  Lordship  was  exercising,  was  essentially  the  same,  both  with  regard  to  its  nature 
and  its  ambit,  as  was  exercised  by  the  famous  predecessors  of  His  Lordship  who  had 
sat  in  a  Prize  Ck>iu-t. 

The  second  branch  of  this  law  which  would  be  applied  in  this  court  was  what  had 
been  caUed  "the  common  law  of  nations."  This  depended  on  the  teaching  and 
kaming  of  the  civilians  and  other  great  authorities,  and  on  special  treaties  or  inter- 
national airangements  entered  into  by  the  Great  Powers  of  the  world. 

One  of  the  most  famous  of  such  international  agreements  was  that  contained  in 
the  Declaration  of  Paris,  1856,  which  was  entered  into  immediately  after  the  Crimean 
War.  He  bdieved  that  the  British  Prize  Court  had  never  had  to  apply  the  Declarar 
tion  of  Paris  in  a  prize  case,  but  pursuant  to  that  arrangement  a  neutral  flag  would 
be  a  protection  for  enemy  cargo  so  long  as  that  cargo  was  otherwise  not  open  to 
challenge  on  the  ground  of  a  breach  of  the  law  as  to  contraband  or  the  law  of  block- 
ade. He  was  reminded  by  his  learned  friend,  Dr.  Holland,  that  although  the  Declara- 
tion ci  Paris  was  entered  into  after  the  Crimean  War,  by  consent,  this  country  acted 
on  its  principles  during  the  war.  Since  that  time  the  most  important  additions  to  the 
law  of  nations  were  those  which  arose  from  a  series  of  conventions  entered  into  by  the 
Second  Peace  Conference  at  The  Hague  in  1907,  by  which  the  civilized  world  made 
efforts  to  modify  the  code  applicable  in  war  time.  He  apprehended  that  these  con- 
ventions, in  so  far  as  they  had  been  agreed  to  by  the  contracting  parties,  would  be 
regarded  by  His  Lordship  as  grafted  upon  the  law  of  nations. 
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The  court  in  its  judgment  expressed  regret  that  circumstances  had 
made  it  necessary  that  a  prize  court  should  sit  within  the  British  realm 
after  the  happy  lapse  of  sixty  years.  Adverting  to  the  suggestion  of  the 
Attorney  General  that  Article  2  might  be  dependent  upon  Article  1, 
and  therefore  would  have  no  application,  since  no  days  of  grace  had  been 
agreed  upon,  the  court  remarked  that  it  might  be  well  founded,  but  a 
decision  on  that  point  was  at  present  not  essential,  though  it  might  be 
necessary  later  in  determining  what  were  the  full  rights  of  the  Crown. 
Likewise,  the  question  as  to  whether  an  enemy  ship  owner  had  a  right 
to  appear  did  not  have  to  be  decided,  and  since  the  affidavit  did  not 
specify  who  the  owners  were  and  being  therefore  insufficient,  the  court 
struck  out  the  appearance  entered  for  the  ship  owners.  The  judgment 
of  the  court  was  that  the  ship  had  been  lawfully  seized  as  a  droit  of 
admiralty,  and  should  be  detained  until  a  further  order  was  issued  by 
the. court. ^  In  numerous  similar  cases  involving  the  status  of  enemy 
vessels  in  English  ports  at  the  outbreak  of  the  war,  the  Prize  Court 
issued  decrees  of  detention  instead  of  condemnation.^ 

The  case  of  the  Marie  Glaeser,  decided  September  11,  1914,^  involved 
the  application  of  Article  3  of  the  Hague  Convention,  which  exempts 
from  confiscation  enemy  merchant  vessels  which  left  their  last  port  of 
departure  before  the  outbreak  of  war  and  were  encountered  on  the  high 


:i 
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^  See  the  full  report  of  the  case  in  Trehern,  British  and  Colonial  Prize  Cases  de- 
cided during  the  Present  War,  Part  I,  pp.  1-12.  The  order  of  detention  issued  in  this 
and  like  cases  did  not  of  course  definitely  determine  the  rights  of  the  Crown.  These 
rights  could  only  be  finally  determined  when  it  was  known  what  treatment  was  being 
accorded  by  Germany  to  British  ships  in  German  harbors.  Orders  of  detention  might 
therefore  be  subsequently  superseded  by  orders  of  condemnation.  The  Law  Magazine 
and  Review  of  November,  1914,  p.  76,  called  attention  to  the  fact  that  decrees  of  de- 
tention were  unknown  to  prize  procedure,  and  the  editor  suggested  that  it  would 
have  been  better  if,  instead  of  making  such  orders  the  cases  had  been  simply  ad- 
journed, since  there  might  be  some  question  as  to  whether  a  decree  of  detention  once 
made  could  be  superseded  by  a  decree  of  condemnation  in  the  future. 

^  Thus  at  its  sitting  on  Sept.  11,  1914,  orders  of  detention  were  made  by  the  oourt 
in  the  cases  of  16  vessels  which,  like  the  Chilis  were  in  British  ports  at  the  outbreak  <^ 
the  war.  These  cases  are  reported  in  Trehem's  collection  cited  above,  parts  I-IV. 
The  judgments  but  not  the  briefs  of  counsel  in  some  of  the  more  important  of  these  and 
other  cases  to  be  discussed  in  this  article  may  be  found  in  the  American  Journal  of 
International  Law  for  April,  1916  (pp.  528-535)  and  July,  1915  (pp.  739-759). 

«  Trehern,  Pt.  I,  pp.  38  ff. 
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seas  while  still  ignorant  of  the  existence  of  hostilities.  This  was  a  Ger- 
man merchant  vessel  which  left  a  British  port  some  hours  before  the 
declaration  of  war  by  Great  Britain  against  Germany  and  was  captm^d 
at  sea  on  August  5  while  still  ignorant  of  the  outbreak  of  hostilities.  In 
consequence  of  Germany's  reservation  of  Article  3,  the  owners  of  the 
ship  were  not  entitled  to  the  benefit  of  the  favor  which  it  allows,  and  the 
ship  was  therefore  condemned  as  good  prize  and  not  merely  ordered  to 
be  detained,  as  was  done  in  the  case  of  the  Chili  which  came  imder  Ar- 
ticles 1  and  2  of  the  convention.  The  same  decision  was  reached  in  the 
case  of  the  Perkeo,  a  German  barque  which  sailed  from  New  York  for 
Hamburg  on  July  14  and  was  captured  off  Dover  on  August  5  while  the 
master  was  still  ignorant  of  the  outbreak  of  hostilities. 

In  the  case  of  the  M'awe  ^  the  Prize  Court  was  called  on  to  decide  the 
meaning  of  the  term  "port''  as  used  in  the  Sixth  Hague  Convention. 
The  M&we  was  a  German  merchant  vessel  which  was  captured  on  Au- 
gust 5,  I9I4,  at  a  place  in  the  Firth  of  Forth  which  was  not  within  the 
limits  of  a  ''port"  in  the  usual  commercial  sense,  yet  within  the  ''port" 
of  Leith  for  customs  purposes.  The  owners  claimed  that  the  vessel 
was  in  a  port  and  not  on  the  high  seas  at  the  time  of  capture,  and  could 
not,  therefore,  be  condemned,  but  could  only  be  detained  in  accordance 
with  the  Hague  Convention.  But  the  court  held  that  the  word  "port" 
as  used  in  Articles  1  and  2  of  the  above  mentioned  convention  had  a 
special  and  restricted  meaning,  namely,  a  place  where  cargoes  are  loaded 
and  unloaded,  and  did  not  comprehend  the  limits  of  a  customs  district. 
In  short,  it  did  not  mean  the  fiscal  port.  Even  assuming  that  the  vessel 
was  captured  in  territorial  waters,  it  did  not  follow  that  it  was  in  port. 
Where  the  Hague  Convention,  said  the  court,  intended  to  deal  with 
territorial  waters,  the  words  les  eaux  territoriales  were  employed  in  con- 
tradistinction to  les  ports  (See,  for  example.  Convention  XII,  Articles  3 
and  4,  and  Convention  XIII,  Articles  2,  3,  9,  10,  etc.).  The  court  also 
pointed  out  that  the  words  "encountered  on  the  high  seas"  in  Article  3 
of  Convention  VI  are  not  an  accurate  rendering  of  the  French  rencontres 
en  mer.  In  fact,  where  it  was  intended  to  refer  to  the  high  seas  the  words 
en  pleine  mer  or  en  haul  mer  were  used.  Having  been  "encountered  at 
sea"  within  the  meaning  of  Article  3  of  the  Convention,  the  ratification 

»  Trehem,  Pt.  I,  p.  60. 
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of  which  Germany  had  reserved,  the  ship  was  not  entitled  to  the  benefits 
of  the  said  article  and  it  was  therefore  condemned  as  lawful  prize. 

In  this  case  the  prize  cornl  finally  disposed  of  the  question  of  the  right 
of  an  enemy  subject  to  appear  before  the  court  as  a  claimant.  This  ques- 
tion had  been  raised  in  the  cases  of  the  Chili  and  the  Marie  Olaeaer,  but 
a  decision  on  the  point  was  not  necessary  to  the  judgment  and  on  account 
of  the  insufficiency  of  the  affidavits  and  because  no  specific  circumstances 
were  shown  which  would  entitle  the  enemy  to  appear,  the  appearance 
was  struck  out.  In  the  present  case,  however,  the  owner  set  up  the  plea 
that  he  was  entitled  under  the  terms  of  the  Hague  Convention  to  appear 
and  resist  condemnation  oi  his  ship.  Without  passing  definitely  on  the 
question  of  whether  the  Hague  Convention  was  legally  binding  on  the 
court,  since  that  was  not  necessary  to  the  judgment,  Sir  Samuel  Evans 
announced  that  in  pursuance  of  the  inherent  power  of  the  court  to  r^u- 
late  and  prescribe  its  own  rules  of  practice,  except  where  fettered  by 
enactment,  he  would  direct  that  whenever  an  alien  enemy  claimed  a 
privilege  or  inununity  under  any  of  the  Hague  Conventions  of  1907, 
he  would  be  allowed  to  appear  as  a  claimant  and  argue  his  case  before 
the  court,  provided  his  claims  were  sufficiently  stated  in  the  affidavit 
which  the  Prize  Court  Rules  of  1914  required.'* 

In  the  case  of  the  Bdgia^^  decided  by  the  British  Prize  Court  on 
June  14,  1915,  a  somewhat  similar  question  as  that  raised  in  the  M'&we 
was  presented  to  the  court.  The  Belgia  was  a  German  steamer  which  on 
August  3,  while  bound  from  New  York  to  Hambui^,  having  heard  by 
wireless  that  war  had  broken  out  between  France  and  Germany,  deviated 
to  the  Bristol  Channel,  ostensibly  to  get  coal,  but  in  fact  to  escape  possi- 
ble capture  by  French  warships  in  the  EInglish  Channel.  War  between 
Great  Britain  and  Germany  being  imminent,  the  port  authorities  refused 
admission  to  the  vessel,  and  directed  her  to  an  anchorage  farther  out 
in  the  channel.  Next  morning,  August  5,  a  state  of  war  having  super- 
vened between  Great  Britain  and  Germany  since  eleven  o'clock  on  the 
previous  evening,  the  vessel  was  seized  and  taken  into  Newport.    The 

»*  Trehem's  Prize  Cases,  Pt.  I,  p.  73.  The  question  of  the  right  of  enemy  subjects 
to  sue  and  the  practice  followed  during  the  present  war  will  be  more  fully  dJacuflsed  in 
another  paper. 

" /bid.,  Pt.  Ill,  p.  303. 
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owners  claimed  that  the  vessel  was  seized  either  within  the  limits  of  the 
port  of  Newport  or  while  entering  the  port,  and  could  not,  therefore, 
mider  the  terms  of  Articles  1  and  2  of  the  Sixth  Hague  Convention,  be 
condemned.  The  word  "port"  in  an  international  convention,  they 
argued,  does  not  have  the  same  meaning  that  it  has  in  a  charter  party  or 
other  commercial  document,  and  should  be  given  the  widest  interpreta- 
tion. They  also  pointed  out  that  the  port  authorities  exercised  jurisdic- 
tion over  the  waters  where  the  Belgia  had  been  ordered  by  the  harbor 
master  to  anchor  and  where  it  was  subsequently  captured.  Even  if  it  be 
assumed  that  she  was  not  actually  "in"  the  port,  she  was  "entering" 
and  therefore  came  within  the  terms  of  Article  1  of  the  Hague  Conven- 
tion. The  court,  however,  held  that  the  capture  took  place  at  sea  at  a 
point  five  miles  from  the  bell  buoy  which  marked  the  mouth  of  the 
River  Usk,  and  three  and  three-fourths  miles  from  the  coast.  Further- 
more, the  court  doubted  whether  the  Belgia  belonged  to  the  class  of 
vessels  which  was  intended  to  be  protected  by  the  convention,  the  pur- 
pose of  which  as  declared  in  the  preamble  is  to  insure  the  security  of 
international  commerce,  and  which  had  no  application  to  the  case  of  a 
vessel  seeking  a  neutral  port  for  the  purpose  of  avoiding  capture.  Being 
captured  on  the  high  seas  and  not  in  port,  the  vessel  was  not  entitled  to 
the  benefit  of  Article  3  of  the  convention  because  of  Germany's  reserva- 
tion of  it,  and  was,  therefore,  condemned  and  ordered  to  be  sold. 

In  the  case  of  the  Erymanthos^^  essentially  the  same  question  was 
raised  before  His  Majesty's  commercial  court  at  Malta.  This  vessel 
belonged  to  the  Deutsche  Levante  Line  of  Hamburg.  It  arrived  off 
Malta  on  August  5  in  ignorance  of  the  outbreak  of  hostilities  between 
Great  Britain  and  Germany,  and  on  approaching  the  harbor  was  ordered 
by  a  warning  vessel  stationed  in  the  offing  to  go  to  an  examination 
anchorage  in  St.  Paul's  Bay,  in  pursuance  of  a  proclamation  issued  by 
the  governor  on  August  3,  respecting  the  location  of  ships  in  the  waters 
of  Malta.  While  proceeding  to  the  place  of  anchorage  to  which  it  had 
been  ordered,  it  was  overtaken  by  two  British  destroyers  and  directed  to 
follow  one  of  them  into  St.  Paul's  Bay,  where  it  was  left  in  charge  of  one 
of  them  as  a  prize  of  war. 

The  owners  claimed  that  under  the  terms  of  the  Hague  Convention 
"  Trehem's  Prise  Cases,  Ft.  Ill,  p.  339. 
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relative  to  the  status  of  enemy  merchant  ships  at  the  outbreak  of  hostil- 
ities, the  vessel  was  liable  only  to  detention  and  must  be  restored  at  the 
close  of  hostilities.  Was  the  ship  "in"  an  enemy  port  or  "entering"  an 
enemy  port,  or  was  it  "encountered"  on  the  high  seas,  in  the  sense  in 
which  those  expressions  are  used  in  Articles  1  and  2  of  the  Hague  Con- 
vention? The  owners  affirmed  that  it  was  enterii^  an  enemy  port  at  the 
time  it  was  captured,  and  if  it  had  not  actually  entered  it  was  due  to  the 
action  of  the  port  authorities  who  ordered  it  away.  Following  the  inter- 
pretation of  the  prize  court  at  London  in  the  case  of  the  Mowe  referred 
to  above,  the  court  at  Malta  held  that  the  word  "port"  as  used  in  the 
convention  must  be  construed  in  its  usual  limited  popular  or  commercial 
sense  as  a  place  where  ships  are  in  the  habit  of  coming  for  the  purpose 
of  loading  and  imloading,  embarking  or  disembarking,  a  place  from 
which,  if  days  of  grace  had  been  agreed  upon,  the  steamer  could  be  said 
to  depart  (sortir).  St.  Paul's  Bay,  where  the  "material  capture  was  in  its 
fijial  stages"  carried  out,  was  not  a  port  in  that  sense,  but  a  place  of 
.anchorage  for  examination  purposes  at  a  distance  of  some  miles  from  the 
real  port  of  Malta.  The  vessel  was  not,  therefore,  in  a  port  at  the  out- 
break of  hostilities,  nor  was  it  entering  the  port  in  ignorance  of  hostilities. 
The  fact  that  it  was  prevented  by  the  local  authorities  from  entering  did 
not  aflfect  the  case.  No  government  is  bound  to  allow  an  enemy  ship  to 
enter  one  of  its  ports.  The  purpose  of  the  Hague  Convention  is  only  to 
exempt  from  confiscation  ships  which  actually  succeed  in  entering  in 
ignorance  of  hostilities,  or  which  are  allowed  to  enter.  If  they  are  not 
permitted  to  enter,  they  have  no  lawful  claim  to  immunity.  This  inter- 
pretation undoubtedly  worked  a  hardship  upon  the  owners  of  German 
steamers,  but  the  German  Government  had  reserved  its  ratification  of 
Article  3,  which  would  have  saved  the  Erymanthos,  and  it  must  therefore 
bear  the  responsibility. 
The  case  of  the  Bellas  '*  decided  by  the  Exchequer  Court  of  Canada 

**  Trehern's  Prize  Cases,  Pt.  I,  p.  96.  Judge  Newcombe  prefaced  his  opinion  in 
this  case  by  referring  to  the  fact  that  it  was  the  first  occasion  in  one  hundred  years 
in  which  a  prize  court  had  sat  in  British  North  America.  He  then  gave  a  risvmS  of 
the  history  of  the  prize  court  in  Canada,  quoting  from  Stewart's  Reports  of  the 
Admiralty  Decisions  of  the  Province  of  Nova  Scotia,  pubUshed  in  1813.  The  prize 
court  in  which  these  decisions  were  given  was  established  in  1801,  and  the  first  judge 
of  the  court  was  Dr.  Alexander  Croke.    Under  the  authority  of  the  Imperial  Prize 


Digitized  by 


Google 


INTERNATIONAL  LAW  IN  THS  EUROPEAN  WAR  257 

on  December  15,  1914,  involved  the  status  of  a  German  merchant  ship 
in  a  Canadian  port  at  the  outbreak  of  war  between  Great  Britain  and 
Germany.  The  Belias,  while  loading  a  cargo  at  Port  Rimouski  on 
August  5,  1915,  was  seized  as  a  prize  by  the  collector  of  customs.  By  an 
order  of  the  Governor  General  in  Council  of  the  same  date,  corresponding 
substantially  with  the  Imperial  Order  in  Council  of  August  4,  it  was 
provided  that  if  information  was  received  by  His  Majesty's  Government 
not  later  than  midnight  on  August  7  that  the  treatment  of  British  mer- 
chant ships  and  their  cargoes  in  an  enemy  port  was  not  less  favorable 
than  the  treatment  accorded  to  enemy  merchant  ships  under  Article  2  of 
the  order,  enemy  merchant  ships  in  Canadian  ports  at  the  outbreak  of 
hostilities  should  be  allowed  days  of  grace  in  which  to  load  or  unload 
their  cargoes  and  depart.  If  this  information  were  not  received,  enemy 
ships  with  their  cargoes  should  be  liable  to  capture.  The  information  was 
not  in  fact  received,  and,  following  the  decision  of  the  Prize  Court  at 
London  in  the  case  of  the  Chili,  the  court  issued  an  order  for  the  deten- 
tion of  the  Bellas  and  her  cargo  until  further  orders.  The  claim  of  a 
Portuguese  subject  who  alleged  that  the  ship  had  been  transferred  to 
him  while  she  was  on  the  high  seas,  and  before  the  outbreak  of  the 
war,  was  dismissed  on  the  ground  that  it  was  not  a  bona  fide 
transaction,  there  being  no  proper  bill  of  sale  and  no  r^stration 
under  the  Portuguese  flag  until  a  date  subsequent  to  the  seizure  of 
the  vessel. 

The  cases  of  the  GtUenfels,^^  the  BarenfeU,^  the  Marquis  Bacque- 
hem,"  the  Ackia,^  the  Pindos,^  and  the  Concadero^  decided  by  the 
British  Prize  Court  at  Alexandria  in  January,  February,  and  March, 
1915,  involved  the  status  of  enemy  vessels  in  Egyptian  ports  at  the 
outbreak  of  the  war  and  which  refused  to  take  advantage  of  permission 

Courts  Act  of  1894,  the  Exchequer  Ck>urt  of  Canada  by  an  Admiralty  warrant  of 
April  10,  1910,  was  authorized  to  exercise  prise  jurisdiction.  By  a  proclamation  of 
the  Governor  General  of  Aug.  22, 1914,  the  British  Prize  Court  Rules  approved  by 
the  King  in  Council  on  Aug.  6,  1915,  were  put  into  operation  in  Canada. 

"  Trehon's  Prize  Cases,  p.  102. 

>•  Ibid,  p.  122. 

"/Wrf,  p.  130. 

»  /Wd,  Pt.  II,  p.  243. 

»/Wd,  Pt.  II,  p.  248. 

•/did,  Pt.  Ill,  p.  390. 
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to  leave,  which  permission  in  some  cases  was  accompanied  by  the  offer 
of  a  safe  conduct. 

The  Gutenfels  was  a  German  steamship  which  arrived  at  Port  Said 
on  August  5,  1914,  ignorant  of  the  outbreak  of  hostilities,  and  although 
no  safe  conduct  was  offered  her,  she  was  at  Uberty  to  leave  at  any  time 
during  a  period  of  two  months.  On  October  13,  she  was  boarded  by  an 
officer  of  the  Egyptian  army,  and  escorted  out  to  sea,  when  she  was 
seized  as  a  prize  by  a  British  cruiser  at  a  place  some  three  or  four  miles 
out  of  the  port,  and  taken  to  Alexandria.  The  procurator  asked  the 
court  to  condenm  the  ship  on  the  groimd  that  the  court  could  not  go 
behind  the  seizure  by  the  British  cruiser;  it  was,  he  maintained,  a  case 
of  an  enemy  ship  cognizant  of  the  existence  of  war,  encountered  and 
captured  on  the  high  seas,  and  in  consequence  of  Germany's  reservation 
of  Article  3  of  the  Hague  Convention,  she  was  liable  to  condemnation 
and  not  mere  detention.  But  the  court  rejected  this  construction.  In 
view  of  the  fact  that  the  ship  had  been  forced  by  the  British  authorities 
to  leave,  the  court  was  justified  in  looking  behind  the  actual  circum- 
stances of  the  seizure  by  the  British  man-of-war  on  the  high  seas,  and 
in  inquiring  into  the  events  which  led  up  to  the  capture.  In  its  opinion 
the  court  said: 

There  is  no  question  here  of  the  infraction  of  the  sovereignty  of  a 
neutral  Power.  We  must  treat  the  case  as  if  it  were  that  of  a  German 
ship  anchored  in  Liverpool  or  Cardiff  at  the  outbreak  of  the  hostilities, 
boarded  there  by  officers  of  the  Crown,  taken  by  them  beyond  the 
territorial  limits  of  Great  Britain,  and  there  handed  over  by  arrange- 
ment to  a  British  man-of-war.  To  state  the  case  in  these  terms  is  to 
indicate  its  hoUowness.  What  court,  with  any  self-respect,  would  de- 
cline to  go  behind  the  so-called  capture  on  the  high  seas?  I  want  no 
authority  to  justify  me  in  brushing  aside  such  sophistries,  though 
authority  on  the  subject  is  not  lacking.  The  case  of  Ttcee  Oebroeders 
(No.  1)  (1800)  3  C.  Rob.  162;  I  Eng.  P.  C.  286)  proves  conclusively 
that  it  is  the  duty  of  a  British  Prize  Court  to  examine  all  the  circum- 
stances that  attend  or  lead  up  to  capture. 

Turning  to  the  contention  of  the  claimants  that  the  ship  should  be 
restored  on  the  groimd  that  Port  Said  was  a  neutral  port  whose  neu- 
trality had  been  guaranteed  by  the  Suez  Convention,  the  court  pro- 
ceeded to  examine  at  length  the  history  and  nature  of  this  convention 
and  the  status  of  enemy  ships  which  had  taken  refuge  in  Port  Said.   The 
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conclusion  was  that  it  was  not  the  intention  of  the  convention  to  grant 
an  indefinite  refuge  to  ships  in  the  canal  or  in  the  ports  auxiliary  thereto, 
but  only  to  insure  a  free  and  uninterrupted  passage.  Ships  have  the 
right  to  free  passage,  it  was  said,  but  when  they  abandon  the  intention 
of  going  through,  they  cease  to  have  any  right  under  the  convention. 
The  Gutenfds  was  in  exactly  the  position  that  she  would  have  been  in 
had  she  been  in  the  port  of  Alexandria.  Since  the  outbreak  of  war, 
E^ypt  could  not  be  r^arded  as  neutral  territory,  and  the  Gutenfds 
having  been  taken  possession  of  by  Eg3rptian  officials  and  escorted  out 
to  sea  at  the  instigation  of  Great  Britain  and  there  seized  as  prize  by 
a  British  cruiser,  must  be  considered  as  having  been  captured  in  a  bel- 
ligerent port.  As  in  the  case  of  the  Chili,  an  order  was  issued  for  its 
its  detention. 

The  Barenfels,  likewise  a  German  steamer,  arrived  at  Port  Said  on 
August  1,  four  days  before  the  outbreak  of  the  war  and  continued  to 
remain,  using  the  port  as  a  place  of  refuge.  She  was  at  liberty  to  leave 
at  any  time  from  August  14.  to  October  13,  although  no  safe  conduct 
was  offered  her.  She  was  then  boarded  by  Eg3rptian  officers,  taken 
out  to  sea,  and  on  October  16  was  handed  over  to  a  British  cruiser  and 
taken  to  Alexandria  for  adjudication.  Except  for  the  fact  that  the 
Barenfds  was  ahready  in  Port  Said  at  the  outbreak  of  the  war — ^a  cir- 
cumstance which  for  the  purpose  of  the  judgment  was  immaterial — 
her  case  was  not  distinguishable  from  that  of  the  Gvlenjda.  The  pro- 
curator asked  for  an  order  of  confiscation.  Coimsel  for  the  owners, 
on  the  other  hand,  asked  for  an  order  of  detention  and  restoration  at 
the  close  of  the  war  in  pursuance  of  the  provisions  of  the  Hague  Con- 
vention. The  presiding  judge  and  his  associate,  who  dissented,  both 
considered  at  length  in  separate  opinions  the  question  as  to  whether 
the  court  was  bound  by  the  Hague  Convention,*^  and  they  were  in 
agreement  that  it  was  so  bound,  but  they  disagreed  as  to  the  form  which 
the  order  should  take.  The  dissenting  judge  thought  that  an  order  of 
provisional  detention  as  in  the  case  of  the  Chili  should  be  issued,  subject 

^^  It  was  argued  on  behalf  of  the  Crown  that  the  Hague  Convention  did  not  apply 
flinoe  it  contained  merely  an  announcement  of  principles  on  which  it  was  thought 
desirable  to  act,  and  could  have  no  binding  effect  until  applied  by  the  laws  of  the 
country. 
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to  the  right  of  the  Crown  to  apply  for  an  order  of  confiscation  in  case 
it  should  later  appear  that  Germany  was  not  according  reciprocity  of 
treatment  to  British  vessels.  ^^  The  presiding  judge,  on  the  other  hand, 
thought  a  definitive  order  of  detention  with  a  declaration  that  the  ship 
must  be  restored  at  the  conclusion  of  hostilities  should  be  issued.  He 
thought  final  judgment  should  not  be  suspended  "to  see  how  Germany 
will  act."  It  was  quite  true,  he  said,  that  in  the  last  resort  the  rules  of 
international  law  depend  on  reciprocity,  and  if  it  should  later  appear 
that  Germany  "had  flagrantly  broken  the  bargain  respecting  the  treat- 
ment of  British  ships,  I  conceive  that  we  would  be  justified  in  moulding 
our  practice  according  to  her  example.  But  the  mere  suspicion  that 
she  will  break  her  word  ought  not  to  aflfect  our  judgment  now.  .  .  . 
Suspicion  begets  suspicion;  and  if  one  party  does  not  legally  perform  its 
duties  under  an  agreement,  there  is  great  danger  that  the  pact  may  be 
broken  by  the  other  side,  and  a  war  of  reprisals  once  begun,  there  is  no 
setting  a  bourne  to  their  extent." 

The  case  of  the  Marguia  Bacquehem*^  is  not  distinguishable  from 
those  of  the  Ovienfels  and  the  Barenfds,  except  in  one  curious  particular. 
She  was  an  -Austrian  steamer  which,  after  having  been  stopped  at  sea 
by  a  British  cruiser  and  informed  of  the  outbreak  of  hostilities,  was 
permitted  to  continue  her  voyage,  and  thinking  that  it  was  a  neutral 
port  she  put  into  the  Port  of  Suez,  where  she  was  subsequently  taken  to 
sea  and,  as  in  the  case  of  the  GtUenfds  and  other  enemy  ships,  was  handed 
over  by  the  Egyptian  authorities  to  a  British  warship  and  taken  to 

**  Judge  Grain  in  his  dissenting  opinion  gave  the  following  reasons  in  support  of 
his  view:  '*  Although  we  are  sitting  in  this  court  for  the  purpose  of  listening  to  the 
evidence  concerning  certain  facts  and  law,  and  to  arguments  of  such  facts  and  law, 
I  cannot  think  that  we  are  bound  to  shut  our  minds  to  certain  reports  and  charges 
with  regard  to  the  breaking  of  treaties  and  conventions  that  are  cognizant  to  the 
whole  world.  And  it  would  be  idle  to  pretend  that  at  the  present  moment  there  are 
not  grave  charges  being  made  against  the  German  nation  of  having  broken  article 
after  article  of  the  Hague  Ck>nventions.  These  reports  and  charges  may  have  no 
foundation,  but,  nevertheless,  at  the  present  moment  they  have  never  been  adjudi- 
cated upon,  and  one  can  express  no  opinion  as  to  their  truth  or  otherwise.  It  may 
be  said  that  because  one  party  to  a  contract  breaks  that  contract  it  does  not  free 
the  other  party.  That  may  be  so  in  ordinary  case  of  law  or  affairs  of  life,  but  in  the 
laws  of  nations  connected  with  warfare,  the  rule  of  reprisab  has  always  been  recog- 
nized." 

**  Trehem,  Pt.  I,  pp.  130  ff. 
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Alexandria  for  adjudication.  The  circumgtance  which  distinguished  this 
case  from  the  GtUenfds  and  the  Barenfels  was  the  fact  that  the  Ba4:gu&- 
hem  was  met  at  sea  during  the  course  of  her  voyage  by  a  British  warship, 
informed  of  the  existence  of  war  between  England  and  Austria,  and 
allowed  to  continue  to  proceed  instead  of  being  captured.  The  British 
warship  had  a  right  to  capture  the  Bacquehemf  but  did  not  exercise  it, 
apparently  through  misapprehension  or  misunderstanding  of  the  terms 
of  the  Hague  Convention.  Instead  of  making  for  a  neutral  port  and  thus 
escaping,  the  Bacquehem  preferred  to  go  on  to  Suez,  the  port  of  which 
she  entered  with  full  knowledge  of  the  war;  and  she  could  not  therefore 
in  strictness  claim  any  benefit  imder  Article  2  of  the  Hague  Convention. 
The  court  took  the  view  that  had  she  received  news  of  the  outbreak  of 
war  from  any  other  source  than  a  British  man-of-war,  it  would  have 
had  no  other  option  than  to  condemn  the  ship,  but  it  seemed  unjust  to 
take  advantage  of  this  incident  and  to  hold  that  she  was  a  vessel  entering 
an  English  port  with  full  knowledge  of  the  war.  The  Hague  Convention 
should  be  interpreted  in  a  liberal  spirit  and  enemy  vessels  given  the 
benefit  of  the  doubt.  "A  prize  court,"  said  Judge  Cator,  "is  peculiarly 
the  guardian  of  a  nation's  honor,  and  foreign  countries  will  cite  its 
decisions  as  indicating  the  temper  of  its  people.  An  English  prize  court 
should  certainly  interpret  the  rules  of  international  law  in  a  broad  spirit 
rather  than  a  narrow  one.  England  has  accepted  the  principles  of  the 
Hague  Conventions  and  the  whole  aim  of  these  conventions  is  to  ameli- 
orate the  sufferings  and  losses  of  individuals.  It  is  our  duty  to  give 
effect  to  that  intention;  and  as  a  ship  brought  before  a  prize  court  by 
the  Crown  may  in  some  sense  be  compared  to  an  accused  person,  I 
think  the  Marquis  Bacquehem  should  benefit  by  any  doubt  that  may 
exist  in  the  mind  of  the  judge."  It  was  therefore  ordered  that  the  ship 
be  detained  during  the  war  and  restored  to  her  owners  at  its  conclusion. 

The  Achma  was  a  German  steamer  in  the  port  of  Alexandria  at  the 
outbreak  of  war  between  Great  Britain  and  Germany.  She  was  offered 
a  safe  conduct  to  a  neutral  port  with  permission  to  leave  at  any  time 
before  August  14.  The  master  declmed  to  accept  the  offer,  alleging 
that  the  pass  was  inadequate  and  professing  to  believe  that  Alexandria 
was  a  neutral  port.  After  the  days  of  grace  had  expired,  the  vessel 
was  seized  as  a  good  prize.    The  only  question  involved  in  this  case  was 
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whether  the  pass  that  had  been  offered  the  vessel  was  adequate.  Ar- 
ticle 2  of  the  Sixth  Hague  Convention  provides  that  enemy  ships  which 
are  not  allowed  to  leave  in  pursuance  of  Article  1  cannot  be  confiscated. 
The  intention  seems  clear  that  if  they  are  provided  with  a  pass  and 
allowed  to  leave  they  cannot  be  condemned.  After  an  examination  of 
the  character  of  the  pass  that  had  been  offered  to  the  Achaia,  the  court 
pronounced  it  "quite  adequate  for  its  purpose/'  and  the  master  having 
declined  to  avail  himself  of  it  and  having  chosen  instead  to  remain 
in  an  Egyptian  port,  which  could  not  be  considered  a  neutral  port, 
the  vessel  was  liable  to  confiscation-  and  an  order  to  this  effect  was 
issued. 

The  Pindos  was  a  German  vessel  which  arrived  at  Port  Said  on  Au- 
gust 1,  1914,  and  after  the  outbreak  of  war  between  Great  Britain  and 
Germany  she  was  offered  a  safe  conduct  to  Beirut,  available  until  sun- 
set on  August  14;  but  the  master  did  not  accept  it.  On  August  22  a 
second  safe  conduct  was  offered,  but  it,  too,  was  declined.  On  October  15 
the  vessel  was  seized  and  brought  to  Alexandria  as  a  prize.  The  case 
was  not  distinguishable  from  that  of  the  Achaia,  but  counsel  for  the 
owners  pleaded,  in  addition  to  the  inadequacy  of  the  pass,  general 
grounds  of  equity.  They  aigued  that  the  master  believed  Port  Said 
would  be  treated  as  a  neutral  port,  that  the  action  of  the  Egyptian 
authorities  contributed  to  this  belief,  and  that  under  these  circum- 
stances it  would  be  inequitable  to  confiscate  the  ship.  Both  judges  in 
their  opinions  admitted  that  there  was  great  uncertainty  in  the  minds 
of  all  partis,  including  the  government,  as  to  the  actual  status  of  the 
canal  ports.**  The  naval  oflBicer  of  the  port,  Captain  Trelawny,  stated 
that  he  thought  they  were  neutral,  though  he  denied  ever  having  de- 
clared them  to  be  so,  and  no  promise  had  been  made  to  the  master  of 
the  Pindos.   The  court  was  of  the  opinion  that  no  guarantee  of  immunity 

^^The  Eg3rptian  Government  had  issued  a  proclamation  on  August  6  granting 
special  concessions  to  enemy  ships  in  canal  ports.  Ships  under  5000  tons  burden 
were  allowed  until  sunset  on  August  11  to  leave.  Nothing  was  said  about  granting 
safe  conducts,  but  they  were,  in  fact,  offered  to  a  number  of  vessels,  good  until  sun- 
set on  August  14,  among  them  the  Pindos,  On  the  latter  date  they  were  withdrawn, 
and  the  commander  of  the  port  was  instructed  to  detain  all  enemy  ships  remaining 
in  port.  Later  new  instructions  were  issued  and  safe  conducts  were  again  offered 
which  were  available  until  August  22,  but  the  masters  declined  to  use  them. 
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had  been  given,  and  therefore  the  plea  of  equity  coidd  not  be  admitted. 
The  ship  was  therefore  condemned. 

The  Concadoro  was  a  registered  Austrian  ship  which  arrived  at  Port 
Said  on  August  18  in  ignorance  of  the  outbreak  of  hostiUties.    The  mas- 
ter fearing  that  if  he  put  to  sea  his  ship  would  be  captured  and  thinking 
Port  Said  would  be  considered  a  neutral  port,  he  decided  to  remain 
there.    He  was  offered  a  pass  to  a  neutral  port  but  refused  to  accept  it. 
On  October  22  the  vessel  was  taken  out  to  sea  by  the  Egyptian  author- 
ities.   On  the  following  day  a  crew  from  a  British  cruiser  was  put  on 
board  and  the  ship,  after  being  allowed  to  discharge  her  cargo  at  Port 
Sudan,  was  taken  to  Alexandria  for  adjudication.    On  behalf  of  the 
master  and  other  owners  of  the  vessel,  it  was  contended  that  the  pass 
offered  was  not  genuine  and  did  not  conform  to  the  requirements  of 
Article  1  of  the  Sbcth  Hague  Convention.    It  was  also  urged  that  the 
vessel  was  a  ''merchant  ship  which,  owing  to  circumstances  beyond  its 
control  was  unable  to  leave  the  enemy  port  within  the  period  contem- 
plated," since  the  master  did  not  have  suflBicient  funds  with  which  to  buy 
coal  and  provisions  to  continue  his  voyage.    Finally,  it  was  pleaded  that 
the  master  had  invested  the  savings  of  his  lifetime  in  the  ship,  and  that  as 
he  had  no  desire  to  make  war  on  anyone  it  was  a  great  hardship  that  he 
shoiild  be  deprived  of  his  hard-earned  savings.    Regarding  the  last- 
mentioned  point,  the  court  expressed  sympathy,  but  stated  that  the  case 
had  to  be  decided  upon  questions  of  law  and  not  upon  feelings  of  sym- 
pathy.  As  to  the  character  of  the  pass,  the  court  held  that  it  would  have 
been  an  adequate  protection  against  capture  had  the  master  accepted  it. 
Concerning  the  plea  that  the  lack  of  funds  constituted  a  case  of  force 
majeure  within  the  meaning  of  Article  2  of  the  convention,  the  court 
thought  such  an  interpretation  would  be  stretching  the  meaning  of  the 
temi  and  could  not  be  admitted,  all  the  more  so  because  the  consignees 
of  the  cargo  had  in  fact  offered  the  master  a  loan  of  £530  with  which 
to  pay  port  and  other  dues.    An  order  for  the  confiscation  of  the  ship 
was  therefore  issued.** 

^  In  this  connection,  a  decision  of  the  Belgian  Prize  Court  at  Antwerp  interpreting 
the  meamng  of  the  term  "force  majeure"  as  employed  in  Article  2  of  the  Hague  Con- 
vention may  be  cited.  At  the  outbreak  of  the  war  the  Belgian  Government  gave  three 
clays  of  grace  to  a  number  of  German  vessels  that  were  lying  in  the  port  of  Antwerp. 
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In  the  cases  of  the  Oriental  and  the  Germania  the  question  whether 
yachts  seized  in  enemy  ports  at  the  outbreak  of  the  war  come  within  the 
terms  of  the  Hague  Convention  No.  VI.  The  Oriental  was  a  yacht  be- 
longing to  a  Hungarian  subject,  and  was  seized  at  Cowes  after  the  out- 
break of  the  war  between  Great  Britain  and  AustrianHungary.  The 
Austro-Hungarian  Government  having  granted  days  of  grace  to  British 
vessels,  the  Oriental  was  allowed  a  certain  number  of  days  to  leave  "as 
a  matter  of  fairness  due  to  the  comity  of  nations/'  notwithstanding  the 
fact  that  the  immunities  provided  by  the  Hague  Convention  apply  only 
to  merchant  vessels.  For  certain  reasons  the  jracht  was  unable  to  avail 
itself  of  the  privilege  of  departure.  The  prize  court,  therefore,  con- 
denmed  it  and  ordered  it  to  be  sold. 

The  Germania  was  a  racing  yacht  owned  by  Gustav  Erupp  von  Bohlen, 
a  German  subject,  and  was  seized  as  a  droit  of  admiralty  at  Cowes  on 
August  6,  two  days  after  the  outbreak  of  war  between  Great  Britain  and 
Germany.  Grermany,  unlike  Austriar-Hungary,  not  having  accorded 
days  of  grace  to  British  ships  to  leave  German  ports,  no  days  of  grace 
were  offered  to  the  Germania  in  which  to  leave.  Counsel  for  the  owners 
argued  that  although  not  a  merchant  vessel,  the  Germania  came  within 
the  spirit  of  the  Hague  Convention.  Yachts  were  not  specifically  men- 
tioned because  it  was  not  imagined  that  private  property  of  this  kind 
in  a  belligerent  port  at  the  outbreak  of  the  war  would  be  condemned. 
By  the  comity  of  nations  since  1854  days  of  grace  had  been  granted  to 
merchant  vessels  and  a  fortiori  a  racing  yacht  which  had  come  prac- 
tically as  a  guest  to  the  Cowes  regatta  should  have  been  given  an  op- 
portunity to  leave.    Sir  Samuel  Evans,  however,  refused  to  adopt  this 

As  no  advantages  was  taken  of  the  (Ulai  de  faveur,  the  vessels  were,  seized.  At  the 
hearing  before  the  prize  court  the  owners,  the  North  German  Lloyd  Company,  set 
up  the  plea  that  the  vessels  were  not  liable  to  condemnation  because  *'  circumstances 
beyond  their  control"  made  it  impossible  for  them  to  leave.  The  ** force  majeure'* 
alleged  consisted  in  the  departure  of  the  ship's  officers  and  crews  to  rejoin  the  German 
forces  conformably  to  the  German  order  of  mobilization,  and  the  consequent  inability 
of  the  company  to  procure  fresh  crews  before  the  expiration  of  the  period  of  grace 
allowed.  But  the  court  declined  to  admit  the  plea  on  the  ground  that  the  *' force 
majeure"  contemplated  by  the  Hague  Convention  did  not  include  inability  to  depart 
because  of  the  abandonment  of  the  ship  by  its  officers  and  crews  for  the  purpose  of 
joining  the  forces  of  the  enemy.  Coleman  Phillipson,  International  Law  and  the 
Great  War,  p.  79. 
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view  and  he  issued  an  order  of  condemnation.  The  preamble  to  the 
Hague  Convention,  he  said,  showed  that  the  purpose  of  the  Convention, 
was  to  protect  only  ships  engaged  in  commerce,  and  by  its  express 
terms  the  immunities  which  it  provided  applied  only  to  merchant  vessels 
(natrires  de  commerce).  Racing  yachts  could  not  be  brought  within  these 
terms  and  the  case  must  be  decided  on  the  basis  of  the  law  and  not  on 
the  basis  of  any  supposed  spirit  of  the  convention.  During  the  course 
of  the  argument  of  the  Solicitor-General  as  to  whether  the  ship  came 
within  the  terms  of  the  Hague  Convention,  Sir  Samuel  Evans  inter- 
rupted him  to  say  that  ''assuming  for  the  moment  that  the  vessel  is 
within  the  Hague  Convention,  I  am  not  sure  that  a  serious  question  may 
not  arise  some  day  whether  Germany  can  complain  of  anything  that 
is  done  in  violation  of  the  Hague  Convention.  An  agreement,  whether 
made  between  individuals  or  states,  must  be  observed  by  both  sides,  and 
someone  may  have  to  determine  whether  Germany  has  so  far  adhered 
to  the  Hague  Convention  that  she  can  call  upon  any  other  party  to 
observe  it."  To  this  the  Solicitor  General  replied:  "If  I  am  a  law  officer 
at  the  time  I  shall  most  certainly  contend  that  a  Power,  which  it  would 
be  easy  to  show  has  violated  many  of  its  important  provisions,  cannot 
be  heard  in  this  or  any  other  court  to  contend  that  we  are  boimd  by  the 
remaining  provisions." 

The  French  ConseU  des  Prises  followed  essentially  the  same  course  in  a 
number  of  decisions  involving  the  status  of  enemy  merchant  ships  in 
French  harbors  at  the  outbreak  of  the  war,  or  which  were  encountered  at 
sea,  having  sailed  from  their  last  port  of  departure  before  the  declaration 
of  war  and  being  ignorant  of  the  existence  of  hostilities.  In  the  case 
of  the  German  steamer  Porto,  which  had  left  its  last  port  of  departure 
before  the  beginning  of  the  war  between  France  and  Germany  and  which 
was  encoimtered  at  sea  (rencontr^  en  mer)  in  ignorance  of  the  existence  of 
hostilities,  and  captured  by  a  French  cruiser,  the  prize  court  at  Bor- 
deaux ^^  in  a  decision  rendered  November  10,  1914,  held  that  in  conse- 
quence of  Germany's  reservation  of  Article  3  and  paragraph  4  of  the 
Sixth  Hague  Convention,  the  owners  of  the  ship  and  the  cargo  ^^  were 

*  The  French  Prize  Council  was  composed  of  five  judges  and  a  government  pro- 
curator (commissaire  du  ganvemement). 

*'  **A  cargo,''  said  the  court,  ''being  transported  under  an  enemy  flag  is  presumed 
to  be  an  enemy  caigo  until  the  contrary  is  proven.''    The  cargo  was  claimed  by  a 
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not  entitled  to  the  benefits  of  these  provisions.  The  ship  and  cargo  were 
therefore  condemned  as  good  prize  and  adjudged  to  the  commander, 
officers,  and  crew  of  the  capturing  vessel.  The  personal  eflfects  of 
the  captain  and  crew  were,  however,  ordered  to  be  restored  to  their 
owners. 

In  the  cases  of  the  Bamibeky  captured  August  18,  1914,  the  Frieda 
Mahn,  captured  August  8,  the  Martha  BockhaUy  captured  September  27, 
the  Czar  Nicolai  11,  captured  August  4,  and  the  Walkare,  captured 
August  12,  all  German  vessels  which  had  sailed  from  their  last  port  of 
departure  before  the  outbreak  of  war  and  which  were  met  on  the  high 
seas  in  ignorance  of  hostilities,  the  Coimcil  of  Prizes  made  decrees  of 
condemnation.  In  the  case  of  the  Barmbek  and  the  Frieda  Mahn,  the 
cargoes  having  been  restored  to  their  English  owners  by  direction  of  the 
Ministry  of  Marine,  the  court  was  relieved  from  the  necessity  of  passing 
on  the  liability  of  the  cargo  to  capture.  In  the  case  of  the  Czar  Nicolai 
II,  the  owners  set  up  the  plea  that  the  reservations  made  by  Germany  in 
ratifying  the  Hague  Convention  had  a  limited  weight,  and  applied  only 
to  the  second  part  of  Article  3,  which  established  an  inequality  between 
the  Powers  which  had  numerous  ports  on  the  seas  to  which  their  prizes 
could  be  carried  and  those  which,  like  Germany,  had  no  such  ports;  that 
Germany's  objection  to  the  convention  had  reference  only  to  the  provi- 
sions which  forbade  destruction  and  requisition  without  compensation; 
that  Germany  had  always  maintained  that  ships  encountered  at  sea 
should  be  allowed  to  continue  their  voyages  conformably  to  the  princi- 
ples laid  down  in  the  first  three  articles  of  the  convention;  that  having 
few  colonial  ports  she  would  rarely  have  occasion  to  seize,  confiscate,  or 
requisition  enemy  ships  encoimtered  at  sea,  and  that  in  consequence  the 
owners  of  the  Czar  Nicolai  II  and  her  cargo  should  be  compensated. 
But  the  Council  ruled  that  whatever  may  have  been  the  motives  oi  the 
German  Government  in  reserving  its  ratification  of  certain  parts  of  the 
convention,  the  reservation  covered  the  whole  of  Article  3,  the  provi- 
sions of  which  were  indivisible,  and  in  consequence  of  the  refusal  of 
Germany  to  promise  not  to  capture  French  vessels  encountered  at  sea 

French  company,  but  no  sufficient  evidence  of  French  ownership  was  presented  to  the 
Prize  Council.  It  was  therefore  presumed  to  be  enemy  property  and  was  condemned 
with  the  ship. 
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in  ignorance  of  hoetilities,  German  subjects  could  not  claim  the  benefits 
of  the  immunity  provided  by  the  convention.^ 

On  the  whole,  the  decisions  of  the  British  and  French  prize  courts 
during  the  present  war,  in  respect  ^o  the  status  of  enemy  merchant  ves- 
sels to  which  special  immunities  are  granted  by  the  Sixth  Hague  Con- 
vention, have  been  characterized  by  a  liberal  and  enlightened  spirit  and 
an  evident  desire  to  give  enemy  ship  owners  the  fullest  benefit  of  the 
convention,  even  though  it  is  not  strictly  binding  upon  the  British  or 
French  Governments  or  the  government  of  any  other  beUigerent  in  the 
present  war.  This  spirit  was  clearly  shown  by  the  court  in  the  case  of 
the  Mowe,  where  Sir  Samuel  Evans,  adverting  to  the  fact  that  the  failure 
of  several  states,  such  as  Serbia  and  Montenegro,  to  ratify  the  Hague 
Conventions  and  thus  render  them  legally  operative,  should  not  be  al- 
lowed to  defeat  their  purpose,  he  begged  forgiveness  for  "an  humble 
expression  of  opinion  that  it  would  accord  with  the  traditions  of  this 
country  if  such  steps  were  taken  as  may  be  necessary  to  make  operative 
a  series  of  conventions  solemnly  agreed  upon  by  the  plenipotentaries  of 
forty-five  states  or  Powers  after  most  careful  deliberation,  with  the  most 
beneficent  international  objects."  He  suggested  that  "the  counselors 
who  have  the  responsibility  of  advising  the  Crown  should  be  requested 
to  declare  by  proclamation  or  otherwise  that  it  would  give  effect  to  the 
conventions  whether  by  the  literal  terms  thereof  they  were  strictly 
binding  or  not."  ^  As  has  been  said,  Sir  Samuel  annoimced  in  his  judg- 
ment in  the  case  of  the  Mowe  that,  whether  he  was  legally  bound  by  the 
Hague  Conventions  or  not,  he  would  direct  that  any  enemy  ship  owner 
who  thought  he  was  entitled  to  a  right  or  immimity  under  any  one  of 
these  conventions  should  be  allowed  to  appear  and  defend  his  claim 
before  the  court.  Both  he  and  the  colonial  prize  judges  declared  that 
they  would  interpret  the  Hague  Conventions  in  a  liberal  spirit  and  that 
the  owners  of  enemy  ships  claiming  immunity  from  capture  should  be 
given  the  benefit  of  every  doubt.^   The  following  remarks  of  Sir  Samuel 

*  The  texts  of  the  dedsioDB  rendered  by  the  CovnseU  dea  priaea  in  the  above  men- 
tioned cases  may  be  found  in  the  Revue  gintrdU  de  Droit  IfUematiorud  PvJblic^  Januaiy- 
June,  1915,  Jvriaprudence,  pp.  1-12;  and  November-December,  1915,  Juriajmidence, 
pp.  5a^54. 

•Trehem,  Pt.  I,  p.  71. 

M  Thus  it  was  said  in  the  case  of  the  BarenfeU:  "Itia  our  duty  to  give  effect  to  the 
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Evans  in  the  case  of  the  M'owe  ^^  are  to  be  commended  and  they  should 
serve  as  a  guide  for  every  judge  of  a  prize  court  who  is  called  on  to  deter- 
mine the  rights  of  an  enemy  suitor: 

When  a  sea  of  passions  rises  and  rages  as  a  natural  result  of  such  a 
calamitous  series  of  wars  as  the  present,  it  behooves  a  court  of  justice 
to  preserve  a  cahn  and  equitable  attitude  to  all  controversies  which 
come  before  it  for  decision,  not  only  where  they  concern  neutrals,  but 
also  where  they  may  affect  enemy  subjects.  In  times  of  p)eace,  the 
admiralty  courts  of  this  realm,  are  appealed  to  by  people  of  all  nationah- 
ties  who  engage  in  commerce  upon  the  sea,  with  a  confidence  that  right 
will  be  done.  So  in  the  unhappy  and  dire  times  of  war  the  Court  of 
Prize  as  a  court  of  justice  will,  it  is  hoped,  shew  that  it  holds  evenly 
the  scales  between  friend,  neutral,  and  foe. 

In  several  of  the  cases  examined  above  the  decisions  of  the  British 
prize  courts  may  seem  to  some  to  have  been  unnecessarily  harsh  and 
technical,  and  in  that  respect  may  be  contrasted  with  the  more  liberal 
interpretation  adopted  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  the  Buena  Ventura;  yet  in  other  cases  technicalities  were  disre- 
garded, the  plea  of  equity  was  admitted,  and  German  ships  were  ordered 
to  be  detained  when  a  strict  interpretation  of  the  law  and  the  facts  would 
have  justified  their  condemnation. 

The  policy  of  the  government,  too,  has  been  marked  by  liberality  in 
dealing  with  German  ships  which  were  in  British  ports  at  the  outbreak  of 
the  war.  It  could  have  treated  the  Sixth  Hague  Convention  as  inoperar 
tive  and  condemned  the  hundreds  of  enemy  ships  which  were  seized 
under  the  circumstances  set  forth  in  the  convention.  From  many  quar- 
ters have  come  urgent  appeals  for  the  confiscation  of  all  German  vessels 
in  British  ports  as  a  necessary  and  legitimate  act  of  reprisal  against  Ger- 
many for  the  destruction  by  submarines  of  British  merchant  vessels 
without  warning,  in  violation  of  the  provisions  of  the  Hague  Conven- 
tions and  contrary  to  the  humane  practice  of  the  past.^^   But  so  far  as  is 

intent  of  the  parties  (to  the  Sixth  Hague  Convention)  and  the  language  of  its  pre- 
amble makes  it  clear  that  the  clauses  of  the  convention  are  to  be  construed  liberally 
in  favor  of  any  ship  which  may  have  had  the  misfortune  of  finding  itself  in  any  enemy 
port  at  the  outbreak  of  the  war." 

"  Ibid,  Pt.  I,  p.  72. 

'^  Such  an  appeal  was  addressed  to  the  government  by  the  executive  committee 
of  the  Navy  League  on  July  3,  1915.  In  its  appeal  the  conmiittee  said:  '* Surely 
it  is  the  obvious  duty  of  the  Government  to  turn  to  practical  account  every  vessel  in 
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known  such  suggestions  have  not  been  seriously  considered  by  the 
government  and  no  reprisals  against  enemy  ships  have  in  fact  been 
resorted  to.^* 

Jambs  W.  Garner. 

their  hands  for  the  benefit  of  British  interests.  The  destruction  of  British  merchant 
vessels  in  violation  of  the  laws  of  war  offers  complete  vindication  for  this  form  of 
reprisal.  Whatever  a  prize  court  decision  may  be  as  affecting  the  cargoes  of  vessels 
which  have  been  seized,  there  should  be  no  hesitation  on  the  part  of  the  Government 
to  confiscate  enemy  ships  as  an  act  of  reprisal  for  British  merchantmen  which  have 
been  sunk. 

"In  the  present  exigencies  of  the  nation,  every  enemy  merchantman  in  seaworthy 
condition  should  be  actively  employed  as  part  of  the  British  mercantile  marine.  The 
immediate  value  of  the  adoption  of  such  a  policy  would  be  to  convince  Germany  that 
she  must  pay  in  kind  and  at  once  for  her  lawlessness  at  sea,  and  in  the  second  place 
to  assist  in  considerably  modifying  the  quotations  for  shipping  freights  by  stimulating 
a  demand  for  the  use  of  these  ships  by  merchants. 

"The  Navy  League,  therefore,  strongly  urge  that  his  Majest^s  Government 
should  at  once  follow  the  example  of  our  latest  ally,  Italy,  in  confiscating  at  least  an 
equivalent  of  enemy  ships  to  those  which  have  been  destroyed  by  German  submarines; 
and  further  employ  all  enemy  ships  for  the  purpose  of  British  sea  commerce  upon  such 
terms  and  under  such  conditions  as  may  be  deemed  advisable.'' 

**  It  appears,  however,  from  a  dispatch  of  Sir  Edward  Grey  to  Ambassador  Page 
of  February  10,  1915,  that  the  British  Government  was  resorting  to  its  right  of  req- 
uisitioning German  ship^  detained  in  British  ports.  This  right  is  expressly  recog- 
nized by  Article  2  of  the  Sixth  Hague  Convention,  but  it  is  conditioned  upon 
the  obligation  to  make  compensation  at  the  close  of  the  war. 
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II.  The  Proposed  Court  of  Arbitral  Justice 

A  few  years  of  experience  with  the  Permanent  Court  of  Arbitration 
served  to  make  clear  the  points  on  which  it  could  be  improved.  "There 
was  thus  created,"  wrote  James  Brown  Scott  as  reporter  of  the  project 
for  a  Court  of  Arbitral  Justice,  ''a  single  institution  which  might  decide 
purely  legal  questions  on  the  basis  of  respect  for  law,  and  broader  ques- 
tions of  a  non-judicial  nature,  either  or  both  of  which  were  to  be  decided 
by  judges,  that  is  arbiters,  chosen  by  the  parties  in  controversy.  In 
modem  states  judicial  questions  are  decided  by  judges  in  courts  of 
justice,  and  the  judges  are  not  the  direct  appointees  of  the  parties.  In 
matters  of  purely  private  interest  which  may  be  compromised,  judges 
of  the  parties'  choice  are  as  much  in  place  as  they  would  be  out  of  place 
in  a  court  of  justice."  ^ 

This  difference,  and  the  failure  in  the  1899  court  to  realize  it,  was,  of 
course,  evident  to  the  foreign  offices  of  the  world,  but  Europe  was  per- 
haps too  concerned  about  its  own  affairs  to  bother  much  about  it  and  to 
seek  for  improvement.  The  American  Department  of  State  was  not  so 
ready  to  stop  short  of  what  it  considered  best.  In  the  very  history  of 
the  United  States  it  had  what  is  almost  the  only  applicable  precedent 
pointing  to  the  inevitable  development  of  a  genuine  judicial  court  from 
the  existing  arbitral  machinery.  In  a  circular  note  of  October  21,  1904, 
Secretary  Hay  made  the  initial  proposal  for  calling  the  Second  Hague 
Conference  and,  therefore,  the  idea  of  another  council  of  the  nations  was 
,  well  to  the  fore  in  the  collective  mind  of  the  Department  of  State  for 
some  two  years  and  a  half  before  its  actual  convening. 

Improvement  of  the  pacific  settlement  machinery  offered  one  of  the 
obvious  points  of  departure  for  the  work  of  the  proposed  conference  and 

*  The  first  part  of  this  article  appeared  in  the  Journal  for  October,  1914  (Vol.  8), 
p.  769. 

*^  Scott's  American  Addresses  at  the  Second  Hague  Conference,  113-114;  1  Deuaeir 
hne  Confirence  de  la  Paix,  348. 
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was,  as  a  matter  of  fact,  carefully  studied  in  the  Department.  The 
diplomatic  correspondence  of  1904,  1905,  1906  and  1907,  as  published, 
does  not  venture  a  word  on  the  subject,  the  only  program  matters  dis- 
cussed at  length  beiag  those  of  the  limitation  of  armaments  and  obligar 
tory  arbitration,^  so  .that  it  may  be  concluded  that  the  Department 
considered  its  plans  as  logically  constituting  a  development  of  the  exist- 
ing court. 

In  April,  1907,  what  proved  to  be  the  first  of  a  series  of  national  peace 
congresses  was  held  in  New  York.  Its  meetings  attracted  much  atten- 
tion and  in  its  sessions  the  first  public  inkling  of  the  intentions  of  the 
American  Government  was  given.  President  Roosevelt  in  a  letter  of 
April  5  to  Andrew  Carnegie,  which  was  read  on  April  15,  wrote: 

I  hope  to  see  adopted  a  general  arbitration  treaty  among  the  nations; 
and  I  hope  to  see  the  Hague  Court  greatly  increased  in  power  and  per- 
manency, and  the  judges  in  particular  made  permanent  and  given 
adequate  salaries,  so  as  to  make  it  increasingly  probable  that  in  each 
case  that  may  come  before  them,  they  will  decide  between  the  nations, 
great  or  small,  exactly  as  a  judge  within  our  own  limits  decides  between 
the  individuals,  great  or  small,  who  come  before  him.  Doubtless  many 
other  matters  will  be  taken  up  at  The  Hague;  but  it  seems  to  me  that 
this  of  a  general  arbitration  treaty  is  perhaps  the  most  important.^ 

For  the  opening  address  the  congress  was  fortunate  enough  to  have 
Secretary  of  State  Elihu  Root  who  spoke  on  April  15,  taking  for  his 
subject  ''The  American  Sentiment  of  Humanity."  In  the  course  of  his 
address  he  said:  ^ 

It  has  seemed  to  me  that  the  great  obstacle  to  the  universal  adoption 
of  arbitration  is  not  the  unwillingness  of  civilized  nations  to  submit  their 
disputes  to  the  decision  of  an  impartial  tribunal;  it  is  rather  an  appre- 
hension that  the  tribunal  selected  will  not  be  impartial.  In  a  dispatch  to 
Sir  Julian  Pauncefote,  dated  March  5,  1896,  Lord  Salisbury  stated  the 
difficulty.    He  said  that 

''If  the  matter  in  controversy  is  important,  so  that  defeat  is  a  serious 
blow  to  the  credit  or  the  power  of  the  litigant  who  is  worsted,  that 
interest  becomes  a  more  or  less  keen  partisanship.  According  to  their 
sympathies,  men  wish  for  the  victory  of  one  side  or  another.    Such  con^ 

•See  For.  Rel.,  1904,  10-14;  1905,  828-830;  1906,  1625-1642;  1907,  1099-1287. 

'  Proceedings  of  the  National  Arbitration  and  Peace  Congress,  New  York,  1907, 

33-34;  Soott's  American  Addresses,  etc.,  78-79,  2  Deuxi^me  Conf^ence,  309  and  327. 

*/6t(i.,  43  fif.;  American  Addresses,  etc.,  84r-86;  2  Deuxihne  Conference,  314-315. 
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flicting  sympathies  interfere  most  formidably  with  the  choice  of  an  im- 
partial arbitrator.     ♦    ♦    ♦ 

'*This  is  the  difficult j'^  which  stands  in  the  way  of  unrestricted  arbitra- 
tion. By  whatever  plan  the  tribunal  is  selected,  the  end  of  it  must  be 
that  issues  in  which  the  litigant  states  are  most  deeply  interested  will  be 
decided  by  the  will  of  one  man,  and  that  man  a  foreigner.  He  has  no 
jury  to  find  his  facts;  he  has  no  court  of  appeal  to  correct  his  law;  and  he 
is  sure  to  be  credited,  justly  or  not,  with  a  leaning  to  one  litigant  or  the 
other." 

The  feeling  which  Lord  Salisbury  so  well  expressed  is,  I  think,  the 
great  stumbUng-block  in  the  way  of  arbitration.  The  essential  fact 
which  supports  that  feeling  is  that  arbitration  too  often  acts  diplo- 
matically rather  than  judicially;  they  consider  themselves  as  belonging 
to  diplomacy  rather  than  to  jurisprudence;  they  measure  their  respon- 
sibility and  their  duty  by  the  traditions,  the  sentiments,  and  the  sense  of 
honorable  obligation  which  has  grown  up  in  centuries  of  diplomatic 
intercourse,  rather  than  by  the  traditions,  the  sentiments,  and  the  sense 
of  honorable  obUgation  which  characterize  the  judicial  department  of 
civilized  nations.  Instead  of  the  sense  of  responsibility  for  impartial 
judgment,  which  weighs  upon  the  judicial  officers  of  every  civilized 
country,  and  which  is  enforced  by  the  honor  and  self-respect  of  every 
upright  judge,  an  international  arbitration  is  often  regarded  as  an  occa- 
sion for  diplomatic  adjustment.  Granting  that  the  diplomats  who  are 
engaged  in  an  arbitration  have  the  purest  motives;  that  they  act  in 
.accordance  with  the  policy  they  deem  to  be  best  for  the  nations  con- 
cerned in  the  controversy;  assuming  that  they  thrust  aside  entirely  in 
their  consideration  any  interests  which  their  own  countries  may  have 
in  the  controversy  or  in  securing  the  favor  or  averting  the  displeasure  of 
the  parties  before  them,  nevertheless  it  remains  that  in  such  an  arbitral 
tion  the  litigant  nations  find  that  questions  of  policy,  and  not  simple 
questions  of  fact  and  law,  are  submitted  to  alien  determination,  and  an 
appreciable  part  of  that  sovereignty  which  it  is  the  function  of  every 
nation  to  exercise  for  itself  in  determining  its  own  policy  is  transferred 
to  the  arbitrators.     ♦    *    ♦ 

What  we  need  for  the  further  development  of  arbitration  is  the  sub- 
stitution of  judicial  action  for  diplomatic  action,  the  substitution  of 
judicial  sense  of  responsibility  for  diplomatic  sense  of  responsibility. 
We  need  for  arbitrators  not  distinguished  public  men  concerned  in  all 
the  international  questions  of  the  day,  but  judges  who  will  be  interested 
only  in  the  question  appearing  upon  the  record  before  them.  Plainly 
this  end  is  to  be  attained  by  the  establishment  of  a  court  of  permanent 
judges,  who  will  have  no  other  occupation  and  no  other  interest  but  the 
exercise  of  the  judicial  faculty  under  the  sanction  of  that  high  sense  of 
responsibility  which  has  made  the  courts  of  justice  in  the  civilized  na- 
tions of  the  world  the  exponents  of  all  that  is  best  and  noblest  in  modem 
civilization. 
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In  Secretary  Root's  instructions  of  May  31,  1907;  to  the  American 
delegation  to  the  Conference  it  is  written:  ^ 

5.  In  the  general  field  of  arbitration  two  lines  of  advance  are  clearly 
indicated.  The  first  is  to  provide  for  obligatory  arbitration  as  broad  in 
scope  as  now  appears  to  be  practicable,  and  the  second  is  to  increase  the 
effectiveness  of  the  S3rstem,  so  that  nations  may  more  readily  have 
recourse  to  it  voluntarily.     ♦    ♦    ♦ 

The  method  in  which  arbitration  can  be  made  more  effective,  so  that 
nations  may  be  ready  to  have  recourse  to  it  voluntarily  and  to  enter  into 
treaties  by  which  they  bind  themselves  to  submit  to  it  is  indicated  by 
observation  of  the  weakness  of  the  system  now  apparent.  There  can  be 
no  doubt  that  the  principal  objection  to  arbitration  rests  not  upon  the 
unwillingness  of  nations  to  submit  their  controversies  to  impartial 
arbitration,  but  upon  an  apprehension  that  the  arbitrations  to  which 
they  submit  may  not  be  impartial.  It  has  been  a  very  general  practice 
for  arbitrators  to  act,  not  as  judges  deciding  questions  of  fact  and  law 
upon  the  record  before  them  under  a  sense  of  judicial  responsibility,  but 
as  negotiators  effecting  settlements  of  the  questions  brought  before 
them  in  accordance  with  the  traditions  and  usages  and  subject  to  all  the 
considerations  and  influences  which  affect  diplomatic  agents.  The  two 
methods  are  radically  different,  proceed  upon  different  standards  of 
honorable  obhgation,  and  frequently  lead  to  widely  differing  results. 
It  veiy  frequently  happens  that  a  nation  which  would  be  very  willing  to 
submit  its  differences  to  an  impartial  judicial  determination  is  unwilling 
to  subject  them  to  this  kind  of  diplomatic  process.  If  there  could  be  a 
tribunal  which  would  pass  upon  questions  between  nations  with  the 
same  impartial  and  impersonal  judgment  that  the  Supreme  Court  of  the 
United  States  gives  to  questions  arising  between  citizens  of  the  different 
States,  or  between  foreign  citizens  and  the  citizens  of  the  United  States, 
there  can  be  no  doubt  that  nations  would  be  much  more  ready  to  submit 
their  controversies  to  its  decision  than  they  are  now  to  take  the  chances 
of  arbitration.  It  should  be  your  effort  to  bring  about  in  the  Second 
Conference  a  development  of  the  Hague  Tribunal  into  a  permanent 
tribunal  composed  of  judges  who  are  judicial  officers  and  nothing  else, 
who  are  paid  adequate  salaries,  who  have  no  other  occupation,  and  who 
will  devote  their  entire  time  to  the  trial  and  decision  of  international 
causes  by  judicial  methods  and  under  a  sense  of  judicial  responsibility. 
These  judges  should  be  so  selected  from  the  different  countries  that  the 
different  systems  of  law  and  procedure  and  the  principal  languages  shall 
be  fairly  represented.  The  court  should  be  made  of  such  dignity,  con- 
sideration and  rank  that  the  best  and  ablest  jurist  will  accept  appoint- 

»Sen.  Doc.  444,  60th  Cong.  Ist  Sees.,  10-11,  12;  For.  Rel.,  1907,  1133,  1135; 
Instructions  to  American  Delegates  to  the  Hague  Conferences,  World  Peace  Founda- 
tion Pamphlet  Series,  20,  22-23;  Scott:  The  Hague  Peace  Conferences  of  1899  and 
1907,  II,  189,  191. 
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ment  to  it,  and  that  the  whole  world  will  have  absolute  confidence  in  its 
judgments. 

The  Second  Hague  Conference  met  on  June  13, 1907,  and  at  the  second 
plenary  session  on  June  19  the  work  to  be  undertaken  was  assigned  to 
four  commissions.  The  first  of  these  was  made  up  of  Gaetan  M6pey  de 
Kapos-M&e  of  Austria-Hungary,  Ruy  Barbosa  of  Brazil,  and  Sir 
Edward  Fry  of  Great  Britain,  honorary  presidents;  L6on  Bourgeois  of 
France,  president;  Herr  Kriege  of  Germany,  Clfen  Rizo  Rangab^  of 
Greece,  Guido  Pompilj  of  Italy,  and  Gonzalo  A.  Esteva  of  the  United 
Mexican  States,  vice  presidents.  To  this  commission  was  referred  the 
questions  relative  to  maritime  prize,  which  came  up  later  in  connection 
with  the  International  Prize  Court,  and  the  first  article  of  the  Conference 
program  of  April  3, 1906,  which  read :  "  Improvements  to  be  made  in  the 
provisions  of  the  convention  relative  to  the  peaceful  settlement  of  inter- 
national disputes  as  regards  the  Court  of  Arbitration  and  the  intemar 
tional  commissions  of  inquiry."  ^ 

The  First  Conunission  met  on  June  22,  M.  Bourgeois  opening  with  one 
of  his  felicitous  addresses  in  which  he  reviewed  the  status  of  the  ques- 
tions to  be  examined.  ''As  a  natural  result  of  the  organization  of  re- 
course to  arbitration  and  the  institution  of  the  Permanent  Court,  the 
idea  of  international  justice  has  entered  the  domain  of  practical  reality," 
he  commented.  "The  mind  of  the  peoples  is  keenly  engrossed  with  it, 
impatient  of  enjoying  without  delay  its  full  realization,  so  great  are  the 
needs  for  equity,  to  which  the  progress  of  civilization  naturally  conduces. 
The  legitimate  prudence  of  governments  is  accustomed  to  it."  ^*  But 
the  talented  Frenchman  left  the  thought  there,  to  continue  with  the 
results  already  credited  to  The  Hague  machinery  for  pacific  settlement. 
As  he  said  a  moment  later,  "  it  does  not  befit  your  president  to  determine 
the  field  of  your  debates  or  to  forecast  the  problems  which  may  later  be 
submitted  to  you." 

Baron  Marschall  von  Bieberstein  of  Germany,  as  the  applause  ac- 
corded to  M.  Bourgeois  died  away,  rose  to  present  his  project  for  prize 
jurisdiction,  followed  a  moment  later  by  Sir  Edward  Fry  of  Great 
Britain  with  a  plan  for  the  same  purpose.     The  German  offered  an 

»  See  For.  ReL,  1906,  1626  and  1630,  and  1  Dewnhne  Confirence,  etc.,  XVII. 
»i  2  Deuxihne  Confirencef  etc.,  5. 
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amendment  to  the  Pacific  Settlement  Convention,  Mexico  presented  an 
obligatory  arbitration  treaty,  France  two  projects  on  the  commission  of 
inquiry  and  simmiary  arbitration  titles,  and  General  Porter  his  proposal 
on  the  recovery  of  contract  debts.  M.  de  Martens  asked  that  the  right 
to  deposit  amendments  or  projects  in  the  course  of  the  debates  be  freely 
reserved  to  each  delegation,  and  the  president  ruled  that  ''each  may 
offer  propositions  whenever  it  shall  seem  opportune." 

He  continued  to  the  effect  that  the  commission  had  before  it  proposals 
of  two  orders, — ^pacific  settlement  and  maritime  prize.  Accordingly, 
he  suggested  a  division  into  two  subcommissions,  the  first  to  study 
improvements  in  the  Pacific  Settlement  Convention,  and  the  second  to 
study  the  matters  eventually  brought  into  the  International  Prize  Court 
Convention.  Two  lists  were  opened,  and  commission  members  were 
free  to  join  the  subconmiissions  according  to  their  predilections.  A  total 
of  101  members  joined  the  First  Subcommission. 

The  First  Subcommission  met  on  June  25,  M.  Bourgeois  as  president 
indicating  again  that  '4t  is  needless  to  say  that  there  can  be  no  closure 
against  any  future  proposition  and  that  complete  freedom  of  initiative 
and  of  discussion  is  assured  to  each  during  the  course  of  the  debates."  ^^ 
The  actual  work  of  the  First  Subcommission  was  assigned  as  the  revision 
of  the  text  of  the  1899  Convention  for  the  Pacific  Settlement  of  Interna- 
tional Disputes  in  connection  with  the  propositions  already  made  and 
to  be  made.^' 

At  the  beginning  of  this  session,  ''M.  de  Martens,  in  the  name  of  the 
Russian  delegation,  deposited  three  propositions  *  *  *  the  second 
on  the  improvement  of  the  Permanent  Court  of  Arbitration  (in  two 
folios)."   The  first  and  third  of  these  three  propositions  by  definition  and 

'*  2  Detunhne  Confirencef  etc.,  209. 

**  This  work  began  at  the  second  session  on  June  27  and  continued  through  ten 
sessions  until  August  13,  when  the  suboommission's  work  was  done  on  this  subject. 
Comit^  d'Examen  A,  established  by  the  fourth  session  of  the  subcommission  on 
July  9,  held  but  six  sessions  for  its  task  of  putting  the  revision  in  shape  for  submission, 
its  first  four  on  July  13,  16, 20  and  23,  a  fifth  on  August  13,  and  a  sixth  on  October  1. 
Subcommissions  of  the  Conference  and  their  subordinate  camitia  d'examen  met  at  the 
convenience  of  their  members,  some  of  whom  were  frequently  liable  to  have  con- 
flicting engagements.  Conmiissions  met  in  the  morning  and  afternoon,  Tuesday 
morning  and  Thursday  afternoon  bdng  set  for  the  first,  which  ia  the  one  in  which  we 
are  here  interested. 
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specific  reference  in  the  minutes  are  Annexes  2  and  11,  printed  as  such 
in  2  Deuxiime  Conference  Internationale  de  la  Paix,  862  and  875,  and 
relating  respectively  to  commissions  of  inquiry  and  arbitral  procedure. 
The  second,  "in  two  folios,"  is  identified  as  Annex  10,  and  there  need  be 
no  doubt  that  its  second  folio  was  the  one  printed  as  Annex  75,  which 
was  later  referred  to  by  M.  de  Martens  himself  as  having  been  de- 
posited "nearly  six  weeks"  before  August  1.  And  this  is  proved  by  the 
list  made  out  for  Committee  of  Examination  A.^^  Again  Russia  was  in 
the  lead  as  to  the  deposit  of  projects,  and  the  second  folio  of  the  second 
project  deposited  on  June  25,  later  called  Annex  75;  reads  as  follows: 

Title  IV 

INTERNATIONAL  ARBITRATION 

Chapter  XL  The  Permanent  Court  of  ArbUration 

Art.  24.  The  members  of  the  Permanent  Court  of  Arbitration  shall 
meet  once  each  year  at  The  Hague  in  plenary  session. 
These  meetings  are  competent  for: 

1.  Electing  by  secret  ballot  three  members  from  the  list  of  arbiters 
who,  during  the  following  year,  must  always  be  ready  to  constitute 
immediately  the  Permanent  Tribunal  of  Arbitration; 

2.  Taking  cognizance  of  the  annual  report  (compte  rendu  **)  of  the 
Administrative  Coimcil,  as  well  as  of  the  International  Bureau; 

3.  Expressing  the  opinion  of  the  Permanent  Court  of  Arbitration  on 
questions  arising  during  the  course  of  the  procedure  of  an  arbitration 
tribunal,  as  well  as  on  the  actions  {agisaements)  of  the  Administrative 
Council  and  the  International  Bureau: 

4.  Exchanging  their  ideas  on  the  progress  of  international  arbitration 
in  general. 

The  same  members  of  the  Permanent  Tribunal  of  Arbitration  may  be 
re-elected  by  the  above-mentioned  meeting  of  the  members  of  the  Per- 
manent Court  of  Arbitration  for  a  new  year  of  functioning. 

Art.  25.  In  case  of  the  consent  of  the  Powers  in  dispute  to  leave  their 
difference  to  arbitration,  they  address  themselves  to  the  International 
Bureau  requiring  it  immediately  to  convoke  members  of  the  Permanent 
Tribunal  of  Arbitration. 

The  two  parties  are  free  each  to  add  one  member  specially  designated 
to  the  body  of  the  Permanent  Tribunal  of  Arbitration. 

Art.  26.  In  default  of  the  convocation  of  the  Permanent  Tribunal  of 

»*/Wd.,  375. 

**  The  tenn  used  as  the  title  for  the  document  annually  issued  is  rapport. 


Digitized  by 


Google 


THE  OBIGIN  OF  THE  HAGUE  ARBITRAL  COURTS  277 

Arbitration,  the  parties  in  dispute  may  proceed  in  the  following  manner 
for  the  constitution  of  a  special  Tribunal  of  Arbitration  : 

Elach  party  appoints  two  arbiters  and  they  together  choose  an  umpire. 

In  case  of  a  division  of  votes,  the  choice  of  the  umpire  is  intrusted  to  a 
third  Power,  designated  in  common  accord  by  the  parties. 

If  accord  is  not  established  on  this  subject,  each  party  designates  a 
diflferent  Power,  and  the  choice  of  the  lunpire  is  made  in  concert  by  the 
Powers  so  designated. 

The  Tribunal  being  thus  composed,  the  parties  notify  the  Interna- 
tional Bureau  of  their  decision  to  constitute  a  special  Tribimal  of  Arbi- 
tration, and  the  names  of  the  arbiters. 

Art.  27.  The  Permanent  Tribunal  of  Arbitration  meets  on  the  date 
fixed  by  the  parties. 

The  members  of  the  Permanent  Court  of  Arbitration,  in  the  exercise 
of  their  functions  and  outside  of  their  countries^  enjoy  diplomatic 
privileges  and  immunities. 

Here  follow  Articles  25  ff,y  of  the  Convention  of  1899. 

By  repute  it  was  known  that  the  delegation  of  the  United  States 
intended  to  make  some  suggestion  for  improving  the  existing  court. 
Formal  deposit  of  projects  was  not  demanded  owing  to  the  freedom  per- 
mitted in  introducing  them;  but,  though  the  time  of  deposit  of  the 
American  proposition  is  not  given  in  the  published  records  of  the  Confer- 
ence, it  can  be  approximated.  Article  9  of  the  riglemerd  of  the  Confer- 
ence provided  that  "every  proposed  resolution  or  desire  to  be  discussed 
by  the  Conference  must,  as  a  general  rule,  be  delivered  in  writing  to  the 
president,  and  be  printed  and  distributed  before  being  taken  up  for 
discussion.''  *•  Observance  of  this  rule  gives  the  only  clue  to  the  time  of 
deposit  of  the  American  proposal,  and  it  is  interesting  to  note  that  the 
evidence  points  to  a  much  earlier  date  of  deposit  than  has  been  usually 
assigned  to  the  project.  When  Committee  of  Examination  A  met  for  its 
first  session  on  July  13,  M.  Bourgeois  as  president  summarized  the  prop- 
ositions "communicated  to  the  committee  in  due  form — each  docu- 
ment bearing  its  serial  number,"  that  is,  its  number  in  the  order  of  its 
deposit.  The  list  shows  the  Russian  proposition  as  No.  6  and  the 
American  one  as  No.  19.  By  tracing  the  date  of  deposit  of  all  the  proj- 
ects possible,  I  conclude  that  the  American  proposition  was  handed  in 
between  July  2  and  July  9  or  on  one  of  those  dates.  This  approximate 
date  is  circumstantially  indicated  by  the  fact  that  as  early  as  July  16, 

**  1  Deuxihne  Cm^Srencey  62;  Scott's  Hague  Peace  ConferenccB,  I,  774. 
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M.  Asser  of  the  Netherlands  showed  a  familiarity  with  it,  which  was 
not  recently  acquired,  and  said  that  its  existence,  ''at  the  beginning  of 
the  Conference,"  had  prevented  his  depositing  a  project.  At  any  rate, 
shortly  after  Russia's  project  was  in,  the  United  States  deposited  this 
epoch-marking  document: 

Conformably  to  the  instructions  of  its  government,  the  delegation  of 
the  United  States  of  America  has  the  honor  of  submitting  the  following 
proposition,  with  the  pm-pose  of  faciUtating  recourse  to  a  judicial  deter- 
mination of  international  differences  which  it  has  not  been  possible  to 
settle  by  diplomatic  means,  for  the  organization  of  a  permanent  court  of 
arbitration,  accessible  at  all  times,  and  functioning,  except  by  contrary 
stipulation  of  the  parties,  conformably  to  the  rules  of  procedure  inserted 
in  the  Convention  of  1899,  or  which  may  be  adopted  by  this  Conference. 

Although  our  delegation  does  not  consider  it  expedient  to  formulate  in 
detail  the  organization,  jurisdiction,  or  procedure  of  this  tribimal,  the 
delegation  is  ready  to  submit  at  the  opportime  moment  suggestions 
concerning  the  details  of  this  proposition  of  a  nature  to  aid  the  special 
committee  in  taking  up  the  consideration  of  the  question.  However,  in 
view  of  the  importance  and  purpose  of  the  question,  the  delegation  of  the 
United  States  of  America  respectfully  suggests  that  it  would  be  in  point 
that  the  president  of  the  First  Commission  appoint  a  special  committee 
composed  of  nine  members  at  most,  to  which  shall  be  submitted  the 
present  proposition,  others  of  the  same  character  and  those  including  the 
various  details  of  the  proposition;  the  special  committee,  after  due 
deliberation,  to  make  a  report  of  its  views  and  recommendations  to  the 
First  Subcommission  of  the  First  Commission. 

I.  A  Permanent  Court  of  Arbitration  shall  be  organized,  to  consist  of 
fifteen  judges  of  the  highest  moral  standing  and  of  recognized  com- 
petency in  questions  of  international  law.  They  and  their  successors 
shall  be  appointed  in  the  manner  to  be  determined  by  this  Conference, 
but  they  shall  be  so  chosen  from  the  different  countries  that  the  various 
systems  of  law  and  procedure  and  the  principal  languages  shall  be  suit- 
ably represented  in  the  personnel  of  the  court.    They  shall  be  appointed 

for years,  or  until  their  successors  have  been  appointed  and  have 

accepted. 

II.  The  Permanent  Court  shall  convene  annually  at  The  Hague  on  a 
specified  date  and  shall  remain  in  session  as  long  as  necessary.  It  shall 
elect  its  own  officers  and,  saving  the  stipulations  of  the  convention,  it 
shall  draw  up  its  own  regulations.  Every  decision  shall  be  reached  by  a 
majority,  and  nine  members  shall  constitute  a  quorum.  The  judges 
shall  be  equal  in  rank,  shall  enjoy  diplomatic  immunity,  and  shall  re- 
ceive a  salary  suflBcient  to  enable  them  to  devote  their  time  to  the  con- 
sideration of  the  matters  brought  before  them. 

III.  In  no  case  (unless  the  parties  expressly  consent  thereto)  shall  a 
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judge  take  part  in  the  consideratioii  or  decision  of  any  case  before  the 
court  when  his  nation  is  a  party  therein. 

IV.  The  Permanent  Court  shall  be  competent  to  take  cognizance  of 
and  determine  all  cases  involving  differences  of  an  international  char- 
acter between  sovereign  nations,  which  it  has  been  impossible  to  settle 
through  diplomatic  channels  and  which  have  been  submitted  to  it  by 
agreement  between  the  parties,  either  originally  or  for  review  or  revi- 
sion, or  in  order  to  determine  the  relative  rights,  duties  or  obligations  in 
accordance  with  the  finding,  decisions,  or  awards  of  commissions  of 
inquiry  and  specially  constituted  tribunals  of  arbitration. 

V.  The  judges,  of  the  Permanent  Court  shall  be  competent  to  act  as 
judges  in  any  commission  of  inquiry  or  special  tribunal  of  arbitration 
which  may  be  constituted  by  any  Power  for  the  consideration  of  any 
matter  which  may  be  specially  referred  to  it  and  which  must  be  deter- 
mined by  it. 

VI.  The  present  Permanent  Court  of  Arbitration  might,  as  far  as 
possible,  constitute  the  basis  of  the  court,  care  being  taken  that  the 
Powers  which  recently  signed  the  Convention  of  1899  are  represented  in 
it.^ 

The  First  Subcommission  at  its  second,  third  and  fourth  sessions  on 
June  27,  July  2,  and  July  9  was  engaged  in  passing  the  1899  Convention 
for  the  Pacific  Settlement  of  International  Disputes  through  a  reading 
preliminary  to  revision.  On  the  16th  the  subcommission  had  reached 
Title  IV,  relating  to  arbitration  and  the  Permanent  Court,  in  this 
preliminary  reading.  Then  began  an«  avalanche  of  projects  dealing 
mostly  with  the  recovery  of  contract  debts.  This  was  explained  by  the 
facts  that  the  American  proposal  on  the  subject  had  been  called  forward 
by  General. Porter's  speech  on  July  16  and  that  opinion  leaned  strongly 
to  realizing  the  idea  by  an  amendment  in  Title  IV,  Chapter  III,  relative 
to  arbitration  in  general.  In  addition,  obligatory  character  and  the 
status  of  the  Permanent  Comt  were  naturally  su^estive  subjects. 
Under  these  conditions,  M.  Asser  of  the  Netherlands  said: 

Before  the  meeting  of  this  Conference,  the  delegation  of  the  Nether- 
lands proposed  the  question  of  what  improvements  might  be  introduced 
into  the  Convention  for  the  Pacific  Settlement  of  International  Disputes, 
especially  as  concerns  international  arbitration. 

It  has  understood  that  in  two  respects  the  Conference  would  seek  to 
strengthen  this  institution,  first,  by  working  to  extend  obligatory  ar- 

"  American  Addresses,  etc.,  205;  Scott's  Hague  Peace  Conferences,  I,  821-^22;  2 
Deuxihne  Conference,  etc.,  1031-1032,  from  which  the  preamble  is  translated. 
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bitration,  and  next  by  facilitating  procedure  or  causing  the  formation  of  a 
truly  permanent  tribunal  in  the  body  of  the  Court  of  Arbitration.  In 
fact,  numerous  proposals  in  one  or  the  other  sense  have  been  deposited. 
They  all  testify  to  the  desires  of  their  authors  to  advance  the  work  under- 
taken in  1899.  What  the  First  Conference,  under  the  very  able  direction 
of  the  illustrious  president  of  this  conmiission,  did  in  the  interest  of 
international  arbitration  constitutes  a  considerable  progress.  It  is  the 
first  stage  in  the  direction  of  the  pacific  solution  of  conflicts.  But  our 
Conference  would  give  cause  ever3rwhere  in  the  world  for  a  very  great 
deception  if  we  should  not  profit  by  the  singular  occasion  presented  to 
us  in  the  parliament  where  all  civiUzed  nations  are  represented  to  ad- 
vance the  cause  which  is  dear  to  us.  From  this  point  of  view  we  ask 
ourselves  what  we  have  a  right  to  expect  from  this  Conference  in  respect 
to  the  matter  which  concerns  us.     *    *    * 

We  beUeve  that  the  cause  of  arbitration  will  be  served  in  a  manner 
much  more  efficacious  (than  by  obligatory  arbitration)  by  the  efforts 
tending  to  realize  in  whole  or  in  part  the  permanence  of  the  Court  of 
Arbitration.  I  shall  never  forget  the  great  impression  produced  in  1899 
by  the  discourse  of  Sir  Julian  Pauncefote,  the  honorable  British  dele- 
gate, who,  for  the  first  time  from  the  mouth  of  a  statesman  of  this  great 
empire, — ^which  no  one  can  reproach  with  too  lightly  sacrificing  to  the 
illusions  of  the  moment, — ^gave  us  to  understand  that  this  eminent 
diplomat  proposed  the  establishment  of  a  permanent  court  with  the 
judgment  of  differences  between  states  as  its  mandate.  Russia,  faithful 
to  the  spirit  which  had  inspired  her  august  Emperor,  came  not  only  to 
support  the  proposition,  but  on  her  part  presented  a  detailed  project 
concerning  the  organization  and  functioning  of  the  court.  The  Com- 
mittee of  Examination,  full  of  enthusiasm,  worked  to  construct  the 
edifice  of  this  world  tribunal.  Good  will  was  not  lacking,  but  circimi- 
stances  did  not  then  permit  realization  of  the  idea. 

Instead  of  a  permanent  court,  the  convention  of  1899  gave  only  the 
phantom  of  a  court,  an  impalpable  specter  or,  to  speak  more  precisely,  it 
gave  a  secretariat  and  a  list.  And  when  two  Powers,  having  a  difference 
to  settle,  *  *  *  demand  that  the  door  giving  access  to  the  hearing 
room  where  this  court  sits  be  opened  to  them,  the  secretary  general, 
thanks  to  the  munificence  of  Mr.  Carnegie,  can  show  them  a  magnif- 
icent hall,  but,  instead  of  a  court,  he  will  present  to  them  a  list  on  which 
they  will  find  the  names  of  a  large  number  of  persons  "of  a  recognized 
competence  in  questions  of  international  law,  enjoying  the  highest  moral 
consideration,  etc.,  etc."  Gentlemen,  I  take  the  Uberty  of  observing 
that  even  before  the  creation  of  the  court,  the  parties  were  quite  as  well 
able  to  choose  arbiters  from  the  persons  mentioned  on  this  list.  What, 
then,  has  resulted  in  practice  from  this  fine  creation  of  1899? 

Many  powers — we  are  happy  to  remark  after  reading  the  propositions 
which  have  been  made  to  us — seem  fully  convinced  that  the  Conference 
of  1907  must  not  be  dissolved  without  being  able  to  say, — applying  to 


Digitized  by 


Google 


THE   ORIGIN  OF  THE  HAGUE  ARBITRAL  COURTS  281 

our  work  a  well  known  historic  phrase, — that  the  Permanent  Court,  in 
whole  or  in  part,  shall  henceforth  be  a  verity. 

The  delegation  of  the  Netherlands,  convinced  of  the  utility  of  such 
a  transformation,  but  not  daring  to  predict  its  realization  in  a  complete 
manner  in  this  Second  Conference,  had  prepared  a  proposition  looking  to 
installing,  alongside  the  secretariat,  a  permanent  committee  of  procediu'e 
whose  members,  if  the  parties  desired,  might  also  be  called  upon  to 
adjudge  the  difference  itself.  This  proposition  has  not  been  deposited 
because  from  the  beginning  of  the  Conference  it  has  been  in  possession 
of  the  more  radical  propositions  of  two  great  Powers  looking  to  the 
establishment  of  a  permanent  tribunal  for  the  decision  of  the  disputes 
themselves.  The  initiative  taken  by  the  great  Republic  of  North 
America  and  by  Russia  is  liiost  remarkable.  We  express  the  wish  that, 
except  for  any  modification  of  details  which  may  seem  useful,  it  may 
attain  the  desired  purpose.  It  can  be  asserted  that  the  idea  of  a  per- 
manent international  tribunal  gains  ground. 

England  proposes  an  institution  for  special  prize  jurisdiction.  Ger- 
many in  its  project  on  the  same  subject  has  also  adopted  this  system, 
but  only  for  the  duration  of  a  war,  which  changes  nothing  in  the  prin- 
ciple of  creating  a  tribimal  charged  with  j  udging  future  conflicts.  *  *  * 
The  Conference,  one  may  now  foresee,  will  succeed  in  introducing  this 
international  jurisdiction  of  prize,  as  well  as  many  other  important 
improvements  in  the  field  of  the  law  of  war,  and  we  can  felicitate  it 
thereon. 

Just  because  we  are  a  peace  conference,  I  hope  that  we  will  not  sep- 
arate without  having  rendered  recourse  to  arbitration  easier  both  by  the 
revision  of  rules  of  procedure  and  by  establishing  in  the  body  of  the 
court  of  arbitration  a  permanent  tribunal  with  a  competence  more  or 
less  extensive.  The  mere  existence  of  such  a  tribimal,  even  without  the 
juridic  obligation  of  invoking  its  decision,  will  have  an  immense  moral 
effect  in  the  interest  of  justice  and  peace. 

You  recall,  gentlemen,  how  a  great  monarch — who  was  not  only  a 
famous  general  but  at  the  same  time  a  philosopher  trained  in  the  French 
school  of  the  18th  century, — on  the  point  of  committing  an  injustice, 
was  impressed  by  the  exclamation  of  a  simple  miller  who  recalled  to  him 
that  "  there  were  judges  at  Berlin."  "  Pleased  that  under  his  rule  people 
believed  in  justice,"  he  yielded  himself  to  the  court. 

Well,  gentlemen,  when  some  day  a  really  permanent  tribunal  shall 
sit  here,  I  believe  I  can  say — and  you  know  I  am  not  a  Utopian — that 
even  without  the  signing  of  conventions  of  arbitration,  whose  utility  I 
am  far  from  denying,  it  will  not  be  without  practical  result  that  the 
famous  article  inspired  by  France — the  '*duty"  article  (27) — is  invoked 
to  recall  to  the  state  wishing  to  commit  an  injustice  that  "there  are 
judges  at  The  Hague."  ^ 

»  2  Deuxihne  Canfirence,  233-234,  235-236. 
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Speaking  of  obligatory  arbitration  in  the  seventh  session  of  the  sub- 
commission  on  July  23,  Baron  Marschall  von  Bieberstein  of  Germany 
said: 

I  see  still  another  way  open  toward  the  end  which  is  common  to  us. 
The  idea  of  arbitration  between  nations  will  unquestionably  gain  if  we 
succeed  in  improving  and  simplifying  the  procedure  established  by  the 
Convention  of  1899  for  recourse  to  the  Hague  tribunal.  But  the  most 
important  reform  would  be  that  which  the  proposals  of  the  United 
States  of  America  and  of  Russia  indicate  to  us  and  which  would  consist 
in  giving  to  the  Hague  tribunal  the  character  of  a  really  permanent 
tribunal.  We  subscribe  fully  to  the  homage  which  has  been  rendered  to 
the  activity  of  the  Hague  Court.  But  we  must  not  close  our  eyes  to  its 
imperfections.  It  is  not  criticism  I  desire  to  make.  Quite  the  contrary. 
It  is  the  great  merit  of  the  First  Conference  to  have  indicated  to  us  the 
road  we  must  follow.  A  real,  permanent  court,  composed  of  judges  who 
by  their  character  and  ability  shall  enjoy  univeraal  confidence,  will 
exercise  an  attraction,  automatic  as  it  were,  for  juridic  differences  of 
every  sort.  And  such  an  institution  will  assure  to  arbitration  an  em- 
ployment more  frequent  and  extensive  than  a  general  compromisory 
clause  which  would  have  to  be  surrounded  with  evasions,  reserves  and 
restrictions.  We  are  ready  to  employ  all  our  forces  to  collaborate  in  the 
accomplishment  of  this  task.  In  thus  continuing  the  work  of  1899,  the 
Second  Peace  Conference  would  not  be  inferior  to  the  First  and  would 
justify  the  hope  that  its  labors  shall  contribute  to  the  maintenance  of 
peace  by  extending  the  empire  of  law  and  fortifying  the  sentiment  of 
international  justice.** 

Chapter  I  of  Title  IV  occupied  the  sessions  of  July  16,  23  and  27, 
when,  after  a  flood  of  projects,  the  subcommission  was  ready  to  consider 
the  next  chapter,  on  the  Permanent  Court,  together  with  proposals  for 
changing  it.  Because  the  cornerstone  of  the  Hague  Palace  of  Peace  was 
to  be  laid  on  Tuesday,  July  30,  the  regular  meeting  day,  the  session  was 
postponed  until  Thursday,  August  1,  when  the  ninth  session  of  the  First 
Subcommission  convened  at  10:45  a.  m.  M.  Bourgeois  said  that  the 
order  of  the  day  called  for  continuing  the  reading  of  the  Convention  of 
1899,  beginning  with  Article  20,  on  the  Permanent  Court.  He  called 
attention  to  the  synoptic  table  which  had  been  prepared  by  the  secre- 
tariat summarizing  the  proposals.  As  the  applause  appreciating  this 
very  excellent  piece  of  work  ceased,  Joseph  H.  Choate,  already  one  of  the 
great  figures  of  the  Conference,  arose.  A  new  idea  was  to  be  championed 
in  the  Conference. 

"  2  Deuxihne  Confirence,  289. 
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Mr.  Choate's  speech  calling  attention  to  the  American  project  being 
in  English,  was  not  fully  understood  by  many  of  the  delegates,  but  it  was 
immediately  read  in  French  translation  by  Baron  d'Estournelles  de 
Constant,  eliciting  cordial  applause  in  both  versions.  The  technical 
American  delegate,  James  Brown  Scott,  followed  his  chief,  speaking  in 
French  and  explaining  in  its  practical  features  the  aim  and  merits  of  the 
plan.  It  is  impracticable  to  insert  both  speeches  here  on  account  of 
length,  and  they  are  readily  available  in  English;  but  it  is  necessary  to 
summarize,  and  this  may  be  done  in  the  words  of  the  orators.  Said 
Mr.  Choate  in  part: 

We  do  not  err,  Mr.  President,  in  saying  that  the  work  of  the  First 
Conference  in  this  regard,  noble  and  far-reaching  as  it  was,  has  not 
proved  entirely  complete  and  adequate  to  meet  the  progressive  demands 
of  the  nations,  and  to  draw  to  the  Hague  tribunal  for  decision  any  great 
part  of  the  arbitrations  that  have  been  agreed  upon;  and  that  in  the  eight 
years  of  its  existence  only  four  cases  have  been  submitted  to  it,  and  of  the 
sixty  judges,  more  or  less,  who  were  named  as  members  of  the  court  at 
least  two  thirds  have  not,  as  yet,  been  called  upon  for  any  service.  It  is 
not  easy,  or  perhaps  desirable,  at  this  stage  of  the  discussion  to  analyze 
all  the  causes  of  the  failure  of  a  general  or  frequent  resort  of  the  nations 
to  the  Hague  tribunal,  but  a  few  of  them  are  so  obvious  that  they  may  be . 
properly  suggested.  Certainly  it  was  for  no  lack  of  adequate  and  com- 
petent and  distinguished  judges,  for  the  services  they  have  performed 
in  the  four  cases  which  they  have  considered  have  been  of  the  highest 
character,  and  it  is  out  of  those  very  judges  that  we  propose  to  con- 
stitute our  new  proposed  court. 

I  am  inclined  to  think  that  one  of  the  causes  which  has  prevented  a 
more  frequent  resort  of  nations  to  the  Hague  tribunal,  especially  in  cases 
of  ordinary  or  minor  importance,  has  been  the  expensiveness  of  a  case 
brought  there;  and  it  should  be  one  element  of  reform  that  the  expense 
of  the  court  itself,  including  the  salaries  of  the  judges,  shall  be  borne  at 
the  common  expense  of  all  the  signatory  Powers,  so  as  to  furnish  to  the 
suitors  a  coiul  at  least  free  of  expense  to  them,  as  is  the  case  with  suitors 
of  all  nations  in  their  national  courts. 

The  fact  that  there  was  nothing  permanent  or  continuous  or  connected 
in  the  sessions  of  the  court,  or  in  the  adjudication  of  the  cases  submitted 
to  it,  has  been  an  obvious  source  of  weakness  and  want  of  prestige  in  the 
.tribunal.  E^ach  trial  it  had  before  it  has  been  wholly  independent  of 
every  other,  and  its  occasional  utterances,  widely  distant  in  point  of  time 
and  disconnected  in  subject-matter,  have  not  gone  far  toward  consti- 
tuting a  consistent  body  of  interriationid  law  or  of  valuable  contributions 
to  international  law,  which  ought  to  emanate  from  an  international 
tribunal  representing  the  power  and  might  of  all  the  nations.    In  fact  it. 
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has  thus  far  been  a  court  only  in  name, — a  framework  for  the  selection  of 
referees  for  each  particular  case,  never  consisting  of  the  same  judges.  It 
has  done  great  good  as  far  as  it  has  been  permitted  to  work  at  all,  but 
our  effort  should  be  to  try  and  make  a  tribunal  which  shall  be  the  me- 
dium of  vastly  greater  and  constantly  increasing  benefit  to  the  nations 
and  to  mankind  at  large. 

Let  us  then  seek  to  develop  out  of  it  a  permanent  cpurt,  which  shall 
hold  regular  and  continuous  sessions,  which  shall  consist  of  the  same 
judges,  which  shall  pay  due  heed  to  its  own  decisions,  which  shall  speak 
with  the  authority  of  the  united  voice  of  the  nations,  and  gradually 
build  up  a  system  of  international  law,  definite  and  precise,  which  shall 
command  the  approval  and  regulate  the  conduct  of  the  nations.  By 
such  a  step  in  advance  we  shall  justify  the  confidence  which  has  been 
placed  in  us  and  shall  make  the  work  of  this  Second  Conference  worthy 
of  comparison  with  that  of  the  Conference  of  1899. 

We  have  not,  Mr.  President,  in  the  proposition  which  we  have  offered, 
attempted  even  to  sketch  the  details  of  the  constitution  and  powers  and 
character  of  our  proposed  court.  We  have  not  thought  it  possible  that 
one  nation  could  of  itself  prescribe  or  even  suggest  such  details,  but  that 
they  should  be  the  result  of  consultation  and  conference  among  all  the 
nations  represented  in  a  suitable  committee  to  be  appointed  by  the 
president  to  consider  them.^^    *    *    * 

Said  Mr.  Scott  in  his  longer  and  more  detailed  speech: 

The  strength  of  the  work  of  1899  lies  in  the  idea  of  a  court  for  the 
settlement  of  international  differences;  its  weakness  consists  in  the  fact 
that  the  machinery  provided  is  inadequate  for  its  realization.     *    *    ♦ 

*  *  *  It  is  common  knowledge  that  no  permanent  court  exists 
because  no  permanent  court  ever  was  established  imder  the  convention, 
and  it  necessarily  follows  that  if  a  permanent  court  does  not  exist,  it  is 
not  accessible  at  all  times,  or  indeed  at  any  time.  The  most  that  can  be 
said  is  that  the  signatory  Powers  furnished  a  list  of  judges  from  which,  as 
occasion  required,  a  temporary  tribunal  of  arbitration  might  be  com- 
posed. 

It  would  further  appear  that  the  judges  so  appointed  by  the  signatory 
Powers  were  not  necessarily  judges  in  the  legal  sense  of  the  word,  but 
might  be  jurists,  negotiators,  diplomatists,  or  politicians  specially  de- 
tailed. In  a  word,  the  Permanent  Court  is  not  permanent  because  it  is 
not  composed  of  permanent  judges;  it  is  not  accessible  because  it  has  to 
be  constituted  for  each  case;  it  is  not  a  court  because  it  is  not  composed  of 
judges. 

A  careful  examination  of  the  sections  previously  quoted  shows  be- 
yond peradventure  that  the  framers  contemplated  the  establishment  of  a 

«  American  Addresses,  etc.,  80-81;  2  Deuxihne  Conference,  310-311  and  328-329. 
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court  of  justice  to  which  differences  of  an  international  nature  might  be 
submitted  for  judicial  consideration  and  decision.    *    *    * 

To  decide  as  a  judge,  and  according  to  law,  it  is  evident  that  a  court 
should  be  constituted,  and  it  is  also  evident  that  the  court  should  sit  as  a 
judicial,  not  as  a  diplomatic  or  political,  tribunal.  Questions  of  special 
national  interest  should  be  excluded  because  the  intent  clearly  is  to 
decide  a  controversy  not  by  national  law  but  by  international  law.  A 
court  is  not  a  branch  of  the  foreign  office,  nor  is  it  a  chancellery.  Ques- 
tions of  a  political  nature  should  likewise  be  excluded,  for  a  court  is 
neither  a  deUberative  nor  a  legislative  assembly.  It  neither  makes  laws 
nor  determines  a  policy.  Its  supreme  function  is  to  interpret  and  to 
apply  the  law  to  a  concrete  case. 

The  court,  therefore,  is  a  judicial  body  composed  of  judges  whose  duty 
it  is  to  examine  the  case  presented,  to  weigh  evidence,  and  thus  establish 
the  facts  involved,  and  to  the  facts  thus  found  to  apply  a  principle  of 
law,  thus  forming  the  judgment.  It  follows,  then,  that  only  questions 
capable  of  judicial  treatment  should  be  submitted,  and  that  the  duty  of 
the  judge  should  be  limited  to  the  formation  of  judgments.  The  de- 
sideratum is  that  a  law  and  its  interpretation  should  be  certain,  and 
certainty  of  judgment  is  possible  only  when  strictly  judicial  questions  are 
presented  to  the  court.  Upon  a  given  state  of  facts  you  may  pre^cate  a 
judgment.  If  special  interests  be  introduced,  if  political  questions  be 
involved,  the  judgment  of  a  court  must  be  as  involved  and  confused  as 
the  special  interests  and  political  questions.    *    *    * 

It  is  difficult  to  conceive  of  a  court  of  justice  without  judges  trained  in 
the  administration  of  justice.  It  is  as  difficult, — ^indeed  it  is  well-nigh 
impossible, — ^to  think  of  a  coml  without  at  one  and  the  same  time  having 
in  mind  the  jurisdiction  of  the  court.  An  international  court  does  not 
c(Hnpete  with  a  national  court.  The  questions  submitted  to  it  are  not  of 
a  national  or  municipal  character.  They  are  of  an  international  char- 
acter, to  be  determined  according  to  international  equity  and  interna- 
tional law.  *  *  ♦  Clearly  it  can  have  no  original  jurisdiction.  Its 
jurisdiction  must  be  conferred  upon  it  specifically,  for  when  created  it  is 
as  powerless  and  helpless  as  the  newborn  babe.  The  jurisdiction  must  be 
conferred  upon  it  expressly,  and  it  would  seem  that  this  may  happen  in 
several  ways.  First,  the  signatory  Powers  may  conclude  a  genercd  treaty 
of  arbitration  and  may  agree  that  all  differences  of  an  international 
nature  shall  be  considered.  Or,  second,  if  the  signatory  Powers  do  not 
conclude  a  general  agreement,  the  positive  jurisdiction  of  the  court  may 
be  based  upon  the  separate  treaties  of  arbitration  already  concluded 
between  the  nations.    *    *    ♦ 

But  it  may  well  happen  that  nations  may,  in  the  absence  of  a  treaty  of 
arbitration,  be  willing  to  submit  special  differences  arising  between  them 
to  the  judgment  and  determination  of  the  court.  As  the  jurisdiction  in 
such  cases  would  be  occasional,  and  as  it  would  depend  wholly  upon 
the  volition  of  the  parties  in  controversy,  it  may  be  called  voluntary  or 
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facultative  jurisdiction.  It  is  a  matter  of  no  great  importance  whether 
the  jurisdiction  is  obligatory  or  whfether  it  is  faciiltative,  provided 
only  that  questions  be  submitted  to  the  court  for  their  determina- 
tion.   *    ♦    ♦ 

It  is  probable  that  the  views  already  presented  may  meet  with  general 
acceptance,  but  the  important  question  still  remains,  How  is  this  per- 
manent court,  composed  of  judges,  to  be  constituted?  No  attempt  is 
made  to  disguise  the  difficulty  and  importance  of  this  question;  for  if  it 
were  an  easy  task,  we  would  not  be  engaged  in  discussing  it  in  this  year 
of  grace  1907. 

It  is  obvious  at  the  outstart  that  a  court,  to  be  truly  international, 
should  represent  not  only  one  or  many  but  all  nations.  It  is  equally 
obvious  that  a  court  composed  of  a  single  representative  from  each  in- 
dependent and  sovereign  nation  would  be  unwieldy.  Forty-five  judges, 
sitting  together,  might  compose  a  judicial  assembly;  they  would  not 
constitute  a  court.  And  our  purpose  is  to  establish  a  court,  not  to  call 
into  existence  a  judicial  assembly.    *    *    * 

*  *  *  However  desirable  a  permanent  court  may  be,  it  cannot  be 
imposed  upon  any  nation.  The  court  can  only  exist  for  this  nation  by 
reason  of  its  express  consent.  If  it  be  said  that  all  states  are  equal,  it 
necessarily  follows  that  the  conception  of  great  and  small  Powers  finds 
no  place  in  a  correct  system  of  international  law.  It  is  only  when  we 
leave  the  realm  of  law  and  face  brute  force  that  inequality  appears.  It  is 
only  when  the  sword  is  thrown  upon  the  scales  of  justice  that  the  balance 
tips.    *    *    * 

*  *  *  Recognizing  the  equality  of  right  and  the  equality  of  interest 
in  law,  and  giving  full  effect  to  this  equality  in  the  constitution  of  a 
permanent  court,  we  must  yet  find  some  other  principle  upon  which  to 
base  it  if  we  wish  to  erect  a  small  court  of  a  permanent  nature. 

Fortunately  another  principle  exists.  While  all  states  are  equal  in 
international  law,  and  while  their  interest  in  justice  is  the  same,  or 
should  be  the  same,  there  is  a  great  difference  between  nations  con- 
sidered from  the  standpoint  of  material  interests.  *  *  *  The  interests 
of  a  large  and  populous  state  are  widespread,  indeed  universal,  and 
complications  and  differences  are  most  likely  to  arise  where  these  inter- 
ests come  into  conflict.  It  cannot  be  said  that  lawsuits  bear  a  mathemat- 
ical and  constant  relation  to  population.  A  state  of  thirty  millions  may 
not  have  six  times  as  many  lawsuits  as  a  state  of  five  millions,  and  it  is 
to  be  hoped  that  this  is  not  so.  But  there  is  a  sensible  relation  between 
population,  wealth,  and  industry  on  the  one  hand  and  lawsuits  on  the 
other.     *    *    * 

*  *  *  We  must  determine  the  law  to  be  enforced.  The  problem 
here  is  complicated  by  the  fact  that  many  systems  of  law  exist  and  that 
these  various  systems  must  find  adequate  representation.  As  a  rule,  a 
single  system  of  law  obtains  in  a  municipal  court;  another  S3rstem  obtains 
in  another  court.    These  two  systems,  administered  in  one  and  the  same 
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court,  would  not  make  the  tribunal  a  court  of  international  law;  for,  to 
be  truly  international^  it  must  embrace  the  various  S3rstems  of  the 
world.  When  this  is  done  it  becomes  a  world  court.  If  the  Permanent 
Court  of  Arbitration  is  to  judge  according  to  equity  and  international 
law,  it  must  not  be  the  equity  of  any  one  system,  but  the  equity  which 
istheresultantof  the  various  systems  of  law.  *  ♦  *  For  the  purposes 
of  the  Permanent  Court  of  Arbitration  municipal  law  must  be  inter- 
nationalized. In  this  case,  and  in  this  case  only,  can  the  judgment  be 
equitable  in  any  international  sense,  and  the  judgment  so  formed  will  be 
based  upon  international  equity  as  well  as  international  law.    ♦    *    ♦ 

The  question  of  language  is  one  of  great  difficulty,  and  languages  as 
such  should  be  represented  in  the  coml.  To  one  sitting  in  the  Conference 
day  by  day  and  observing  the  diflSculty  with  which  the  idea  clothes 
itself  in  French  form,  it  must  be  a  matter  of  great  importance  that  the 
languages  should  find  representation  in  the  court,  so  that  the  judge  and 
client  may  be  upon  speaking  terms. 

*  *  *  Should  parties  to  a  controversy  desire  a  summary  proceeding, 
they  might  request  a  special  detail  of  three  or  five  judges  from  the 
Permanent  Court  of  Arbitration  by  striking  alternately  from  the  list  an 
equal  number  imtil  the  desired  number  remained.  Powers  desiring  to 
form  a  commission  of  inquiiy  for  a  particular  purpose  could  resort  to 
the  Permanent  Court  of  Arbitration  and  constitute  a  commission  in  the 
above-described  manner,  and  add  thereto  an  equal  number  of  nationals 
from  each  of  the  parties.    •    *    ♦ 

Without  considering  further  details,  *  ♦  ♦  i  beg  to  express  the 
conviction  that  the  mere  existence  of  a  permanent  court  of  arbitration, 
composed  of  a  limited  number  of  judges  trained  in  municipal  law  and 
experienced  in  the  law  of  nations,  would  be  a  guaranty  of  peace.  As 
long  as  men  are  what  they  are,  and  nations  are  formed  of  ordinary  men, 
we  shall  be  exposed  to  war  and  rumors  of  war.  The  generous  and  high- 
minded  may  seek  to  ameliorate  the  evils  and  misfortunes  of  armed  con- 
flict, but  it  is  certainly  a  nobler  task,  and  a  more  beneficent  one,  to  re- 
move the  causes  which,  if  unremoved,  might  lead  to  a  resort  to  arms. 
The  safest  and  surest  means  to  prevent  war  is  to  minimize  the  causes  of 
war  and  to  remove,  as  far  as  possible,  its  pretexts.  Justice,  as  adminis- 
tered in  municipal  courts,  has  done  away  with  the  principle  of  self-help 
and  the  use  of  force  as  a  means  of  redress.  An  international  court  where 
justice  is  administered  equally  and  impartially  to  the  small  as  well  as  to 
the  great  will  go  far  to  substitute  the  rule  of  law  for  the  rule  of  man, 
order  for  disorder,  equilibrium  for  instability,  peace  and  content  for 
disorder  and  apprehension  of  the  future.  To  employ  the  language  of  a 
distinguished  colleague,  M.  de  Martens,  the  line  of  progress  is  par  la 
justice  vers  la  pais. 

^'  American  Addresses,  etc.,  86  J^.  pasnm;  2  Detunhne  Cor^Srence,  315-^1  passim. 
The  translation,  by  Dr.  Scott  himself,  is  frequently  somewhat  free. 
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M.  de  Martens  of  Russia  followed  the  American's  eloquent  period,  and 
is  quoted  at  length  because  of  the  soundness  of  his  judgment,  his  division 
of  honors  for  the  credit  of  proposing  a  change  in  the  existing  court,  and 
the  relative  lack  of  appreciation  of  his  speech  among  English-speaking 
people.    In  essentials  he  said: 

I  consider  it  necessary  to-day  to  explain  the  reasons  which  led  our 
delegation  to  prepare  (its)  project.  My  task  is,  however,  made  easy  by 
the  fine  discourse  which  we  have  just  heard  from  the  first  delegate  of  the 
United  States  of  America.  We  agree  with  him  on  an  essential  and  indis- 
putable fact,  that  the  present  Permanent  Court  of  Arbitration  is  not 
organized  as  it  ought  to  be.  An  improvement  is  called  for  and  it  is  our 
task  to  accomplish  it,  an  important  task,  in  my  opinion,  more  important 
than  any  which  falls  to  us. 

I  have  under  my  eyes  the  Russian  circular  of  April  3, 1906,  in  which  is 
the  program  adopted  by  all  the  Powers.  It  speaks  in  the  first  place  of 
the  necessity  of  perfecting  the  principal  creation  of  the  1899  Conference, 
that  is,  the  Permanent  Court:  **The  First  Conference  separated  in  the 
firm  belief  that  its  labors  would  subsequently  be  perfected  from  the 
effect  of  the  regular  progress  of  enlightenment  among  the  nations  and 
abreast  of  the  results  acquired  from  experience.  Its  most  important 
creation,  the  International  Court  of  Arbitration,  is  an  institution  that 
has  already  proved  its  worth  and  brought  together,  for  the  good  of  all, 
an  areopagus  of  jurists  who  command  the  respect  of  the  world."  *  *  * 
[Cf.  Far.  Bel,  1906,  1629.] 

*  *  *  If  we  examine  closely  the  road  traveled,  we  shall  discover 
that  in  reality  the  ideal  end  we  seek  to  attain  is  still  far  ofT.  Four  arbi- 
trations have  been  submitted  to  the  Hague  Court  in  eight  years;  33  con- 
ventions have  been  signed.  They  are  respectable  figures,  but  insufficient 
if  we  are  not  to  play  with  words.  Have  the  Powers  which  have  con- 
cluded these  arbitration  conventions  sought  to  fortify  the  Hague  Court? 
Not  always.  They  have  provided  arbitration,  but  they  have  sometimes 
forgotten  the  Hague  Court.  In  a  way  these  conventions  testify  rather 
to  the  forgetting  than  the  existence  of  the  court.  It  is  therefore  true  that 
improvements  are  urgent;  it  is  so  true  that  the  Argentine  delegation  has 
expressed  the  opinion  that  heads  of  states  should  refuse  to  accept  the 
functions  of  arbiter  before  appeal  is  made  to  the  Hague  Court.  I  do 
not  think  it  is  necessary  to  limit  the  freedom  of  states  in  this  mat- 
ter.   *    *    * 

Our  Court  of  Arbitration  exists.  Day  before  yesterday  we  laid  the 
first  stone  of  its  building.  Our  soul  was  put  into  this  stone,  and  our 
attachment  to  the  progress  of  the  institution  is  unanimous.  It  is  none 
the  less  true  that  those  who  have  given  strongest  proofs  of  this  attach- 
ment recognize  that  the  court  is  in  reality  only  a  list.     *    ♦    * 

What,  therefore,  is  this  court  whose  members  are  not  even  known? 
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The  court  of  1899  is  only  an  idea  which  sometimes  takes  body  and  soul 
and  then  disappears  again.  This  is  why  the  delegation  of  Russia  has 
presented  its  project,  calling  the  attention  of  the  Conference  and  pro- 
voking an  exchange  of  views  on  the  question  of  the  Permanent  Ck)urt; 
it  does  not  pretend  to  make  this  project  the  sole  basis  of  deliberations. 
Permit  me  to  recall  on  this  occasion  that  in  1899  we  had  presented  a 
project  of  a  permanent  court;  we  retired  it  to  take  as  a  basis  of  discussion 
that  of  Lord  Pauncefote,  in  the  spirit  of  conciliation  and  impersonal 
devotion  which  must  animate  us  all.  When  one  works  for  the  triumph 
of  justice  and  the  well-being  of  humanity  all  considerations  of  national 
or  personal  self-esteem  and  ambition  must  disappear.  We  are  entirely 
ready  once  more  to  efface  ourselves  to  aid  a  solution  in  harmony  with 
the  general  spirit  of  om-  proposition,  to  make  a  further  step  in  the  road 
opened  in  1899. 

I  pass  now,  gentlemen,  to  the  text  of  my  proposition  without,  how- 
ever, entering  into  premature  explanations.  First,  it  is  the  principle  of 
the  absolute  freedom  of  the  Powers  in  the  choice  of  arbiters  which  re- 
mains intact.  We  have  maintained  the  idea  of  the  list  of  arbiters,  but 
we  consider  that  these  arbiters  must  be  known  and  at  least  in  part  be 
at  the  disposal  of  the  states.  This  is  why  we  have  introduced  the  idea  of 
periodic  meeting,  during  which  the  members  elect  the  Permanent 
Tribunal  of  Arbitration.  This  tribunal  would  thus  be  living,  always 
ready,  and  at  any  instant  at  the  disposal  of  the  Powers  wishing  to  have 
recourse  to  it.  *  *  *  The  advantage  of  the  Russian  project  consists 
in  the  preservation  of  existing  bases,  on  which  I  propose  to  you  to  con- 
struct another  edifice  better  adapted  to  the  just  demands  of  international 
life. 

Permit  me  a  few  words  more,  from  the  bottom  of  my  heart.  In  history 
there  have  always  been  epochs  when  great  ideas  dominated  and  in- 
spirited the  soul;  sometimes  it  was  religion, — sometimes  a  philosophic 
current,  sometimes  a  political  conception.  The  fact  of  this  kind  most 
striking  is  that  of  the  crusades.  From  all  countries  went  forth  the  cry, 
"  To  Jerusalem !  God  wills  it ! "  To-day  the  great  idea  which  dominates 
our  time  is  that  of  arbitration.  As  soon  as  a  conflict  arises  between  na- 
tions, even  if  it  is  not  amenable  to  arbitration,  ever  since  1899  we  have 
heard  the  unanimous  cry,  "To  The  Hague!"  If  we  all  join  together 
that  this  idea  shall  take  body  and  soul,  we  shall  leave  The  Hague  with 
head  erect  and  with  conscience  tranquil.  And  then  history  will  in- 
scribe in  its  annals:  "The  Second  Peace  Conference  has  deserved  well  of 
humanity."  *^ 

Applause  woke  the  echoes,  and  as  the  hall  became  quiet  Baron  Mar- 
schall  von  Bieberstein,  another  of  the  great  figures  of  the  Conference, 
arose.    "At  the  moment  this  discussion  begins,"  he  said,  "I  take  the 

«« 2  Dwxikme  Conference,  321-323. 
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occasion  to  repeat  formally  my  declarations  in  the  name  of  the  German 
delegation.  It  is  with  true  satisfaction  that  I  accept  the  general  prin- 
ciples so  eloquently  defended  by  the  delegates  of  the  United  States  of 
America.  We  are  ready  to  employ  all  our  forces  in  collaborating  for  the 
accomplishment  of  this  task  which  M.  de  Martens  has  very  justly 
defined  as  one  of  the  most  important  of  the  Second  Peace  Conference." 
The  merited  applause  doubtless  expressed  a  certain  gratitude  at  the 
attitude  of  Germany,  which  memory  could  only  contrast  sharply  with 
her  halting  posture  eight  years  before. 

Sir  Edward  Fry,  successor  in  dignity  and  place  to  Sir  Julian  Paunce- 
fote,  spoke  next  to  the  proposition.  "Having  heard  the  very  important 
discourses  of  Mr.  Choate  and  Mr.  Scott,  I  do  not  hesitate,"  he  asserted, 
"in  the  name  of  the  delegation  of  Great  Britain  to  give  to  the  principle 
of  the  proposition  of  the  United  States  of  America  our  cordial  support. 
I  hope,"  he  continued  in  a  practical  manner,  "that  after  a  discussion  as 
brief  as  possible  the  project  wiU  be  sent  to  a  committee  of  examination 
and  that  it  will  adopt  some  of  the  ideas  of  M.  de  Martens,  particularly 
the  idea  that  the  court  should  always  be  open." 

Argentina  followed,^*  a  newcomer  in  the  Conference,  a  great  repre- 
sentative of  a  growing  continent.  She  raised  the  crucial  question. 
Luis  M.  Drago  in  her  behalf  read  this  declaration: 

The  delegation  of  the  Argentine  Republic  is  in  principle  in  accord  with 
the  project  presented  by  the  delegation  of  the  United  States  of  Amer- 
ica, *  *  ♦  always  supposing  that,  by  its  constitution  and  organizar 
tion,  this  permanent  court  shall  offer  sufficient  guaranties  to  all  states  or 
groups  of  states. 

We  consider,  in  fact,  that,  even  though  its  jurisdiction  should  be 
voluntary,  the  creation  of  a  permanent  court  constitutes  a  step  toward 
peace. 

On  the  side  of  obligatory  arbitration,  to  which  the  Argentine  Republic 
would  desire  to  subscribe  with  the  rest  of  the  nations  here  represented,  it 
seems  evident  to  us  that  in  giving  vitality  to  an  international  jurisdiction 
we  might  be  able  to  present  to  all  states  in  conflict  a  permanent  tribunal, 
composed  of  magistrates  of  incontestable  competence  in  questions  of 
international  law,  and  enjoying  the  highest  reputation  from  the  moral 
standpoint.     In  doing  this,  the  Conference  would  obtain  a  positive 

**  Francisco  L.  de  la  Barra  had  preceded  the  British  delegate  in  a  statement  for 
Mexico,  and  Carlos  Rodriguez  Larreta  of  Argentina  preceded  M.  Drago,  but  their 
speeches  did  not  strictly  relate  to  the  court. 
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result,  something  tangible,  which  would  be  the  guaranty  of  law  and 
which  would  undoubtedly  form  a  body  of  jurisprudence  capable  of 
handling  the  interpretation  of  treaties  with  all  the  prestige  of  the  highest 
justice. 

The  proposition  before  us  gives  voice  to  a  thought  which  must  merit 
our  entire  approval.  But  the  basis  of  representation  in  the  permanent 
court  will  provoke  fertile  discussions  permitting  discovery  of  the  best 
and  most  efficacious  means  of  constituting  it. 

In  the  opinion  of  the  Argentine  delegation,  representation  must  be 
granted  according  to  the  importance  of  the  foreign  commerce  of  each 
state,  because  commerce  and  production  are  surely  the  best  indicators  of 
the  vitality,  intelligence,  work  and  progress  of  nations.  Such  was  the 
basis  chosen  by  William  Penn  in  the  seventeenth  century  when  he  even 
then  dreamed  of  the  creation  of  a  universal  jurisdiction  exercised  by  a 
permanent  high  court  to  settle  international  disputes.  We  believe  it  is 
needless  to  add  that  we  accept  this  jurisdiction,  which  in  all  cases  would 
be  purely  voluntary.    *    *    * 

Saturday,  August  3,  the  tenth  session  of  the  subcommission  opened 
with  routine  deposits,  and  Mr.  Choate  then  reverted  to  the  project  of  a 
court  by  expressing  the  American  desire  that  its  own  and  the  Russian 
project  be  made  the  subject  of  a  common  discussion.  It  was  an  interest- 
ing and  important  move,  wholly  aside  from  its  courtesy.  For  the  sugges- 
tion meant  nothing  less  than  that  the  Conference  was  to  be  entirely  free 
to  choose  between  the  partial  and  the  thoroughgoing  proposition.  It 
gave  free  opportunity  to  register  the  status  of  responsible  state  opinion 
r^arding  the  organism,  and  the  resultant  choice  of  the  thoroughgoing 
proposition  is  on  that  account  the  more  enlightening.  Auguste  Beer- 
naert  of  Belgiiun,  perhaps  the  internationalist  at  the  Conference  most 
experienced  in  point  of  dealing  with  all  phases  of  cosmopolitanism, 
opened  the  discussion  with  some  considerations  regarding  the  difficulty 
of  the  problem.    In  substance  he  said: 

♦  ♦  *  Here  arises  anew  before  us  the  question  lengthily  debated  in 
1899:  Is  it  advantageous  to  establish  an  international  tribunal,  really 
permanent,  in  which  judges,  comparatively  few,  irremovable  or  almost 
so,  should  judge  the  disputes  of  the  various  states  of  the  civilized  world? 
Here,  gentlemen,  certainly  is  one  of  the  gravest  and  most  difficult  of 
problems.    *    *    * 

We  ask  now  [having  reviewed  the  excellences  of  the  1899  Court]  if 
adoption  of  the  propositions  of  the  American  delegation  would  con- 
stitute progress.  First  comes  a  question  of  principle  on  which  I  think 
we  must  all  be  in  accord.    It  is  that,  if  any  permanent  tribunal  is  con- 
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stituted,  it  would  be  an  arbitral  jurisdiction  essentially  facultative  and 
that  it  would  be  necessary  to  determine  the  wish  of  the  nations  in  dis- 
pute for  each  case.    *    *    * 

The  Interparliamentary  Union  [in  which  M.  Beemaert  was  a  leader] 
has  been  seized  of  vast  projects  by  which  the  reorganized  world  would 
henceforth  be  formed  of  a  single  state  or  at  least  of  a  federation  of  states 
having  a  single  parliament,  a  single  executive  power,  a  single  superior 
court  of  justice.  *  *  *  This  is  in  my  opinion  the  lamentable  exaggera- 
tion of  a  movement  of  ideas,  true  in  itself,  which  does  honor  to  our  cen- 
tury. Especially  at  this  time  it  runs  through  the  world  as  great,  vague 
strivings  for  fraternity  and  solidarity.  Men  of  different  races  know  each 
other,  no  longer  feel  themselves  hostile.  An  assembly  like  this,  of  which 
our  fathers  had  not  even  dared  to  dream,  astonishes  no  one.  It  is  the 
result  of  this  enormous  progress  of  all  the  sciences  which  has  suppressed 
distances,  unified  interests,  merged  races.  But,  on  the  other  hand, 
never  has  national  sentiment  been  more  lively,  and  we  see  old  nations  and 
old  languages,  which  were  thought  to  be  slumbering,  redemanding  their 
place  in  the  sun.  None  among  us  would  want  to  renounce  his  country, 
sweet  and  dear  to  him,  and  especially  none  would  consent  to  be  governed 
from  a  distance,  a  very  great  distance  and  perhaps  very  badly.  In  my 
opinion  it  is  necessary  to  reject  as  a  redoubtable  Utopia  the  dream  of  a 
world  state  or  universal  federation,  with  the  single  parliament,  with  a 
court  of  justice  superior  to  the  nations.** 

M.  Beemaert  continued  with  a  discussion  of  such  points  as  whether 
17  jurists  of  the  first  order  could  be  found  disposed  to  expatriate  them- 
selves, whether  they  would  be  given  cases  in  preference  to  the  free  choice 
of  arbiters  in  the  1899  court,  and  whether  fixed  terms  for  them  would 
not  be  inclined  to  retard  reference  to  arbitration.  He  felt,  with  M6rign- 
hac,  whom  he  quoted,  that  "the  jurisdiction  alone  must  be  permanent, 
while  those  who  exercise  it  must  be  chosen  for  each  case."  His  whole 
attitude  was  expressed  in  one  of  his  closing  sentences:  "I  believe  I  have 
said  enough  to  justify  my  preference  for  the  present  institution,  which 
seems  to  me  to  have  responded  fully  to  what  could  be  expected  of  it." 
And  again  in  his  peroration:  "May  the  future,  may  our  common  efforts 
assure  new  progress.    In  the  field  of  facts  there  remains  so  much  to  do! " 

Gonzalo  A.  Esteva,  first  delegate  of  Mexico,  read  a  declaration  for  his 
government  to  the  effect  that  its  instructions  and  the  personal  senti- 
ments of  the  delegates  would  impel  them  to  vote  for  the  American  prop- 
osition.   "But,"  he  said  in  conclusion,  "the  principles  which  will  serve 

**  2  Deuxihne  ConfH-ence,  331-332,  332--333. 
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as  a  basis  for  constituting  the  permanent  court  are  of  so  great  importance 
that  the  delegation  of  Mexico  reserves  its  definitive  vote  until  such  time 
as  it  shall  be  informed  of  the  various  projects  which  shall  be  proposed 
for  the  constitution  of  the  court."  Serbia,  through  Milovan  Milovan- 
ovich,  abstained  in  principle,  annoimcing  in  a  declaration  that  its  adhe- 
sion would  be  conditioned  on  the  following: 

1.  That  it  be  previously  established  by  a  general  convention, that 
arbitration  is  obligatory  for  a  category  of  international  diflferences 
quantitatively  and  qualitatively  justifying,  by  number  and  intrinsic 
importance  of  the  cases  to  be  adjudged,  the  creation  of  such  an  organ  of 
international  jurisdiction. 

2.  That,  concerning  the  composition  of  this  permanent  court,  there 
should  be  taken  as  a  determining  principle  either  the  absolute  equality  of 
rights  of  all  states  or,  setting  aside  states  and  nationalities,  the  personal 
qualities  of  the  judges  from  the  point  of  view  of  their  competence  and 
guaranties  of  their  international  impartiality. 

Belisario  Porras  of  Panama  arose  to  '^  support  the  American  proposal 
warmly."  As  the  representative  of  a  small  and  a  new  state,  he  believed 
"that  the  small  states  have  an  interest  in  seeing  this  principle  extended 
in  the  widest  possible  measure.  We  have  an  interest  in  the  existence  of  a 
single  system  of  international  law,  because  in  its  present  state  inter- 
national law  is  derived  from  certain  fundamental  principles  and  from 
certain  other  principles  accepted  to  regulate  certain  relations  between 
states.  Conflicts  inevitably  result  and  these  the  strongest  alwa3rs  profit 
by.  It  is  therefore  necessary  to  establish  a  jurisprudence  which  fixes 
the  value  of  these  different  principles.  *  *  *  in  our  days  the  prin- 
ciples of  law  are  conserved  in  the  bureaus  of  the  ministries  of  the  great 
Powers,  which  on  each  occasion  take  from  their  correspondence  the  de- 
spatches and  writings  which  justify  them,  and,  if  this  justification  is  not 
very  good,  brute  force  always  remains  to  them  to  make  it  accepted." 

Jacques  Nicholas  L^er  for  Haiti  next  registered  support  of  the  Rus- 
sian and  American  propositions,  considering  them  quite  as  important 
for  small  as  lai^e  states.  He  mentioned  the  restricted  number  of  judges 
suggested,  17  to  represent  45  states,  and  thought  that  if  an  electoral 
college  was  formed  by  a  grouping  of  states  for  their  selection  rivalries 
dangerous  to  peace  and  concord  might  be  engendered.  "  Nothing  would 
prevent  authorizing  each  of  the  signatories  of  the  new  diplomatic  in- 
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strument  to  designate  a  certain  number  of  jurisconsults  destined  even- 
tually to  form  the  list  of  members  of  the  court.  Once  met  in  general 
assembly,  those  jurisconsults  delegated  for  this  purpose  by  their  respec- 
tive countries  would  have  the  mission  of  designating  the  colleagues 
called  to  constitute  the  permanent  court.  The  members  thus  elected 
would  themselves  choose  their  successors  and  would  be  divided  into 
series  with  mandates  of  imequal  length  so  as  to  prevent  an  entire  renewal 
of  the  personnel  of  the  court.  By  not  replacing  all  at  one  time  the 
traditions  would  be  assured,  which  would  permit  arriving  at  the  estab- 
lishment of  an  international  jurisprudence,  the  decisions  rendered  being 
published  in  a  collection  edited  under  the  control  of  the  International 
Bureau."  He  also  discussed  the  development  of  international  public  and 
private  law,  and  concluded  that  'Hhis  codification  seems  to  be  one  of  the 
necessary  consequences  of  the  establishment  of  a  permanent  court  of 
arbitration  accessible  to  all  independent  states." 

Jo84  Gil  Fortoul  of  Venezuela  next  adhered  to  the  American  proposal. 
His  speech  covered  oratorically  the  suggestions  he  made  in  amendment 
to  the  American  and  Russian  proposals  and  which  he  filed  at  its  close. 
These  read: 

1.  In  accepting  his  appointment  every  member  of  the  Permanent 
Court  of  Arbitration  shall  take  oath  to  fulfill  his  office  without  fear  and 
with  a  perfect  impartiality;  furthermore,  he  shall  engage  neither  to 
soUcit  nor  accept,  so  long  as  his  duties  shall  last,  any  decoration  or  any 
recompense  from  a  government  other  than  his  own. 

2.  A  general  list  of  all  persons  designated  by  each  of  the  signatory 
Powers  shall  be  drawn  up. 

Those  of  these  persons  who  are  delegated  for  this  purpose  by  their  respec- 
tive governments  shall  meet  in  general  assembly  and  shall  proceed  with 
the  election  of  members  of  the  Permanent  Court  from  the  general  list. 

The  Permanent  Court  thus  composed  shall  be  renewable  by  thirds, 
and  it  shall  itself  select  the  members  who  are  to  replace  those  whose 
mandate  expires. 

3.  The  members  of  the  Permanent  Court  are  charged  with  preparing 
or  causing  to  be  prepared  under  their  high  control  the  codification  of 
the  principal  rules  of  international  public  law  and  of  international 
private  law.*^ 

Ruy  Barbosa  of  Brazil  followed,  an  impassioned  orator  reading  a 
prepared  address — as  was  the  rule — and  destined  in  his  fixed  opposition 
^*  Speech  at  2  Deuxihne  Corrfirence,  338-339;  project  at  1034. 
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to  ansrthing  less  than  equality  of  representation  to  become  almost  the 
only  serious  opponent  of  the  American  and  its  succeeding  projects. 
M.  Barbosa  began  by  adhering  to  the  reserve  made  earlier  by  Mexico. 
His  speech,  as  long  as  Mr.  Choate's  and  two-thirds  the  length  of  Mr. 
Scott's,  can  only  be  summarized  by  argument: 

We  are  certain  that  a  time  will  come  when  regulation  of  misunder- 
standings between  nations  in  conflict  will  never  be  considered  except 
before  this  tribunal,  if  a  good  oiganization  is  given  to  it.  But  we  are 
also  convinced  that  this  invariability  of  international  judicature  can  be 
counted  on  only  as  a  result  of  the  voluntary  assent  of  «J1  countries  in 
various  successive  emergencies;  and  even  in  the  interest  of  this  progress, 
which  will  be  durable  only  as  it  is  established  in  a  free  manner,  it  seems 
to  us  that  we  cannot  substitute  for  the  spontaneous  confidence  of  states 
a  submission  stipulated  as  a  perpetual  engagement.  *  *  *  (Disputes) 
cannot  be  submitted  in  advance  and  aJwa3rs  to  an  exclusive  and  per- 
petual magistrature  without  alienating  essential  elements  of  national 
sovereignty.    *    *    * 

In  carrying  (this  forced  subjection)  over  into  the  international  order 
(from  the  municipal  rfegime),  it  is  not  arbitration  which  would  be  estab- 
lished. It  is  another  thing.  It  would  create  an  obligatory  judicature 
among  sovereign  states  as  it  exists  among  the  subjects  of  a  single  sover- 
eignty. ♦  *  *  The  action  of  civil  tribunals  ceases  from  the  moment 
when  the  parties  agree  to  have  recourse  to  arbiters,  and  then  they  are 
sovereign  in  the  election  of  the  depositories  of  this  conventional  justice. 
Consequently,  the  individuals  themselves  choose  their  judges,  since  with 
them  always  remains  the  option  of  preferring  arbiters  whom  they  them- 
selves freely  appoint  to  the  constituted  tribunals.  Of  this  right  you 
would  deprive  independent  nations.  They  would  have  only  the  Hagiie 
Coiut,  without  other  alternative.  *  *  *  Since  experience  is  the  mis- 
tress of  nations,  they  cannot  yet  find  conclusive  reasons  for  subscribing 
to  this  infaUibility  of  the  single  court  in  international  arbitration,  with- 
out which  we  do  not  see  why  states  should  be  refused  the  faculty  of 
replacing  it  by  other  arbitral  judges.    *    ♦    * 

I  hope  that  this  court  will  some  day  become  the  areopagus  of  peoples, 
acclaimed  by  the  confidence  of  all.  But  for  this  result  we  cannot  replace 
the  work  of  time  by  that  of  constraint.  It  is  always  vain  to  dream  to 
impose  confidence.  It  is  not  decreed.  It  is  not  stipulated.  It  is  pro- 
duced of  itself  uhder  the  influence  of  natural  causes,  like  the  facts  of 
organic  evolution.  We  desire  permanence  in  recourse  to  arbitration. 
But  permanence  would  consist  in  the  obligation  to  have  recourse  to 
arbitration,  not  in  exclusive  submission  to  a  permanent  court.    *    *    * 

*  *  *  In  the  thought  of  the  delegation  of  the  United  States  the 
facultative  character  of  the  court  would  not  be  altered;  only  the  obliga- 
tion of  arbitration  would  be  established,  maintaining  free  choice  of 
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arbiters  to  the  states.  This  is  what  the  eminent  M.  Choate  has  repeated 
to-day  in  adopting  the  Mexican  proposition.  But  it  seems  to  have  con- 
trary tendencies.  We  would  gladly  be  found  wrong,  but  it  seems  to  us 
there  is  something  in  the  proposition  by  which  neither  the  heads  of 
states,  officials  nor  scientific  corporations  could  accept  the  duties  of 
arbiters  except  after  the  prior  declaration  of  the  interested  parties  that 
they  had  not  been  able  to  agree  to  have  recourse  to  the  Hague  Court. 
This  is  a  wholly  arbitrary  limitation  of  the  freedom  of  states  in  the 
choice  of  their  arbiters.  We  could  not  subscribe  to  it  because  in  our 
opinion  this  freedom  does  not  tolerate  limitations.  *  *  *  On  the 
other  hand,  if  the  refusal  to  submit  to  the  permanent  court  is  abso- 
lutely a  thing  between  the  interested  parties,  and  depends  on  them 
alone,  is  it  not  clear  that  the  very  fact  of  addressing  other  arbiters  sup- 
poses, includes  and  expresses  the  mutual  resolution,  on  the  part  of  those 
making  it,  not  to  accept  arbitration  at  The  Hague?  *  *  *  There- 
fore, in  practice,  this  idea  is  useless.  But  in  principle  it  is  dangerous, 
for  it  pretends  to  restrain  a  sovereign  and  essential  freedom  which  does 
not  suffer  restrictions. 

*  *  *  Fundamentally  we  are  all  equally  devoted  to  arbitration. 
Brazil  solves  all  questions  not  settled  by  other  less  free  and  conciUatory 
methods  by  arbitration.  *  *  ♦  Only  we  must  not  forget  there  are  in 
established  usage  great  instruments  of  improvement  and  pacification  as 
useful  as  those  imagined  in  our  days  and  that  in  certain  prerogatives  of 
the  independence  of  States  are  found  forces  beneficent  for  equality 
between  small  and  great,  between  strong  and  weak,  from  which  it  would 
be  unpardonable  to  depart.    *    *    * 

The  best  inventions  may  be  turned  to  the  injury  of  those  who  have 
conceived  them  with  unqualified  good  intention.  This  Permanent 
Court  of  Arbitration  merits  our  enthusiasm.  But- it  is  human;  it  is 
necessary  to  preserve  it  from  degeneracy.  *  *  *  Absolute  and  ex- 
clusive authority  is  always  ready  to  be  corrupted.  *  *  *  Would  not 
this  institution,  of  an  almost  superhuman  majesty,  be  exposed  more 
than  any  other  to  the  dangers  and  temptations  of  our  feebleness? 

I  hope  M.  Barbosa's  argument  has  been  done  justice  in  these  extracts, 
for  I  do  not  consider  any  of  them  really  sound  for  the  subject-matter 
under  discussion.  The  speech  was  probably  the  least  notable  effort  of 
an  important  member  of  the  Conference  because  it  was  so  largely  beside 
the  mark.  He  argued,  for  instance,  that  a  court  with  obligatory  jurisdic- 
tion was  objectionable,  but  that  was  so  clearly  admitted  in  the  American 
proposition  that  the  argument  need  not  have  been  mentioned  except  as 
an  academic  caution.  He  argued  that  the  court  would  Idll  other  less 
pretentious  means  of  arbitration,  but  in  unmistakable  terms  its  sponsors 
had  already  ruled  that  contention  out  by  making  their  proposition 
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additional  to  all  other  existing  means.  The  point  on  derogation  of 
sovereignty  is  fully  met  by  the  recognized  distinction  of  definition  that 
equality  means  equality  of  right,  not  equality  of  the  exercise  of  right; 
and  it  is  further  null  from  the  fact  that,  if  a  sovereign  state  chooses  to 
limit  its  soverMgnty  by  treaty,  the  limitation  is  not  a  derogation,  but  an 
exercise,  of  sovereignty  itself,  restricted  in  terms  and  reclaimable  at 
conventional  will.  This,  however,  was  the  only  arguable  proposition 
apphcable  to  the  subject-matter,  except  the  last  point  made  by  the 
brilliant  Brazilian. 

Bulgaria  followed  Brazil,  Ivan  Karandjulov  making  in  English  an 
interesting  speech  in  which  he  said  of  his  country  that  ''it  ardently 
desires  the  coining  of  an  era  of  justice  between  nations.  For  it  is  not  by 
force  of  arms  that  it  seeks  to  reconquer  its  place  among  civilized  nations. 
Its  population  is  bellicose  neither  by  nature  nor  character;  it  is  pacific, 
laborious  and  thirsty  for  knowledge  and  justice.  So  the  value  of  each 
government  in  Bulgaria  is  appreciated  in  proportion  to  the  efforts  it 
makes  for  the  development  of  her  schools  and  her  courts."  May  the 
future  bear  out  the  characterization  in  full  measure!  M.  Karandjulov's 
support  of  the  Russian  and  American  proposals  was  accompanied  by 
amendments  to  the  American  project  described  in  his  speech  and  even- 
tually assuming  this  form: 

I.  (Amendments  to  Art.  1.)  A  Permanent  Court  of  Arbitration  shall 
sit  at  The  Hague.  It  shall  be  composed  of  fifteen  judges,  a  third  of  whom 
shall  be  renewed  every  third  year  reckoned  from  the  date  of  its  com- 
position. 

The  first  as  well  as  the  second  renewal  of  judges  shall  be  effected  by 
casting  of  lots  and  successive  renewals  by  the  expiration  of  nine  years 
from  the  date  of  their  election  or  re-election. 

Judges  whose  names  shall  be  cast  in  the  lots  or  whose  terms  of  nine 
years  shall  have  expired  may  always  be  re-elected. 

Elections  of  judges  shall  be  effected  in  the  following  manner: 

Each  of  the  signatory  states  of  the  present  convention  shall  designate 
at  least  one  person  of  recognized  competence  in  questions  of  international 
law  and  enjoying  the  highest  moral  consideration;  these  persons  so 
designated  eiiall  meet  at  The  Hague  and  shall  choose  from  among  them 
judges  to  the  number  required  for  the  composition  or  completion  of  the 
court,  each  state  having  a  right  only  to  one  vote. 

The  time  of  the  first  meeting  of  the  electors  who  shall  choose  the  first 
fifteen  judges  shall  be  determined  and  communicated  to  the  signatory 
states  by  the  International  Bureau. 
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Convocations  of  the  electors  to  replace  the  third  of  the  judges  or  to 
renew  their  mandate,  as  well  as  to  complete  their  number  to  fifteen,  in 
cases  where  there  should  be  vacant  places  on  account  of  death  or  other 
causes,  shall  be  effected  at  intervals  of  three  years  through  the  same 
Bureau. 

11.  (Amendment  to  Art.  3.)  Each  of  the  parties  in  dispute  has  the 
right  of  challenging: 

a.  The  judge  of  the  nationality  of  the  adverse  party; 

b.  The  judges  who  may  have  previously  expressed  a  personal  opinion 
on  the  affair  in  litigation  to  the  prejudice  of  this  party ; 

Each  of  the  judges  should  have  the  right  of  retiring  from  a  case  in 
which  he  might  foresee  in  one  manner  or  another  that  his  participation 
would  shake  the  confidence  due  to  judicial  authority.'** 

Sir  Edward  Fry  now  took  occasion  to  answer  M.  Beernaert's  misgiv- 
ings and  the  same  suspicion  as  expressed  by  others.  The  American 
project,  he  explained,  "proposes  a  new  court  alongside  the  present 
court.  The  two  courts  will  work  to  the  same  end  and  that  one  of  the 
two  which  seems  best  to  respond  to  the  needs  of  nations  will  survive. 
The  choice  for  nations  is  free,  and  it  is  very  certain  that  the  most  effica- 
cious court  will  be  chosen." 

Marquis  de  Soveral  of  Portugal  had  prepared  an  address  four  pages 
long,  but  did  not  deliver  it.  The  discussion  had  already  exhausted  his 
speech,  and  he  therefore  simply  commented  that,  though  Portugal 
adhered  to  the  project  of  the  United  States,  "the  primary  question  is 
the  project  of  a  general  treaty  of  obligatory  arbitration.  It  seems  to  me 
impossible  *  *  *  to  create  judges  before  being  able  to  submit  causes 
to  them."  It  is,  of  course,  obvious  that  the  objection  was  ill  taken 
because  the  court  was  intended  to  be  voluntary  as  to  jurisdiction. 

Persia,  through  her  first  delegate,  Samad  Khan  Momtaz-es-Saltaneh, 
cordially  supported  the  American  proposal,  hoping  that  the  committee 
would  adopt  the  Russian  suggestion  that  the  court  should  always  be 
open. 

M.  Bourgeois  called  M.  Beaufort  of  the  Netherlands  to  the  chair  to 
register  in  one  of  his  luminous  speeches  the  status  of  the  discussion  before 
it  came  to  a  vote.  This  time,  as  usual  in  such  cases,  he  spoke  as  the  first 
delegate  of  France,  not  as  president  of  the  subcommission.  It  would  be 
a  pleasure  to  give  the  Bourgeois  address  in  full,  but  space  prohibits  and 

^  2  Deuxihne  ConJ^ence,  1033;  the  speech  is  at  344-345. 
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one  must  be  content  with  Dr.  Scott's  summary  in  the  report.  In  general 
he  distinguished  ''between  the  Permanent  Court  of  Arbitration  of  1899 
and  the  proposed  court,  showing  conclusively  that  each  would  have  its 
separate  and  distinct  sphere  of  interest  and  influence,  and  that  the 
existence  of  the  two  courts  would  be  a  double  guaranty  for  the  world's 
progress  toward  justice  and  peace."  Textually  M.  Bourgeois  said  in 
part: 

What  we  must  ascertain  is  whether,  for  limited  purposes  and  under 
special  conditions,  it  is  not  possible  to  secure  the  working  of  arbitration 
more  quickly  and  easily  under  a  new  form  in  no  way  incompatible  with 
the  first  form. 

For  questions  of  a  purely  legal  nature  a  real  court  composed  of  jurists 
should  be  considered  as  the  most  competent  organ.  *  *  *  it  is 
therefore  either  the  old  or  the  new  system  that  is  to  be  preferred,  accord- 
ing to  the  nature  of  the  cases. 

Thus  we  see  before  us  as  two  distinct  domains:  that  of  permanency 
and  that  of  compulsion.  However,  we  reach  the  same  conclusions  in 
both  domains. 

In  the  domain  of  universal  arbitration  there  is  a  zone  of  possible  com- 
pulsion and  a  zone  of  necessary  option.  There  are  a  vast  number  of 
political  questions  which  the  condition  of  the  world  does  not  yet  permit 
to  be  submitted  universally  and  compulsorily  to  arbitration. 

Likewise,  in  the  domain  of  permanency,  there  are  cases  whose  nature 
is  such  as  to  permit  and  perhaps  to  warrant  their  submission  to  a  per- 
manent tribunal.  However,  there  are  others  for  which  the  system  of 
1899  remains  necessary,  for  it  alone  can  give  the  nations  the  confidence 
and  security  without  which  they  will  not  appear  before  arbitrators. 

Thus  it  is  seen  that  the  cases  for  which  the  permanent  tribunal  is 
possible  are  the  same  as  those  for  which  compulsory  arbitration  is 
acceptable,  being,  generally  speaking,  cases  of  a  legal  nature.  Whereas 
political  cases,  in  which  the  nations  should  be  allowed  freedom  to  resort 
to  arbitration,  are  the  very  ones  in  which  arbitrators  are  necessary 
rather  than  judges,  that  is,  arbitrators  chosen  at  the  time  the  controversy 
arises.*' 

M.  Beldiman  of  Rumania,  stating  his  S3anpathy  with  the  court  proj- 
ect, inquired  how  the  17  judges  were  to  be  appointed,  saying  that  it 
seemed  to  him  almost  impossible  to  pronounce  intelUgently  on  the  court 
while  one  of  its  essential  and  decisive  elements  was  still  vague.  The 
United  States  was  unable  to  answer  at  the  moment,  and  Rumania 
accordingly  abstained  the  vote.    Turkey  abstained  for  lack  of  instruc- 

«  2  Deuxihne  Conference,  347-^9. 
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tions.  On  the  question  of  taking  the  proposition  of  the  United  States 
(including  the  Russian  project  by  implication)  into  consideration  the 
vote  stood  28  for  and  12  abstentions.    The  ballot  was  as  follows: 

For:  Germany,  United  States,  Argentina,  Brazil,  Bulgaria,  Chile, 
China,  Colombia,  Cuba,  Dominican  Republic,  France,  Great  Britain, 
Haiti,  Italy,  Japan,  Luxemburg,  Mexico,  Montenegro,  Panama,  Para- 
guay, The  Netherlands,  Peru,  Persia,  Portugal,  Russia,  Salvador, 
Uruguay,^  Venezuela. 

Abstentions:  Austria-Hungary,  Belgium,  Denmark,  Spain,  Greece, 
Norway,  Rumania,  Serbia,  Siam,  Sweden,  Switzerland,  Turkey. 

The  question  of  organizing  the  Committee  of  Examination  was  in 
order.  ''Many  of  our  colleagues,"  said  M.  Bourgeois,  "have  expressed 
the  desire  to  see  the  propositions  studied  by  a  special  Committee  of 
Examination,  very  restricted.  I  believe,  gentlemen,  that  it  is  well  for 
this  committee  to  remain  in  close  contact  with  the  first  committee, 
already  charged  with  working  out  a  project  of  obligatory  arbitration. 
The  two  matters  present  so  great  an  affinity  as  not  to  prevent  work  in 
common.  I  therefore  have  the  honor  to  propose  the  following  com- 
bination: 

The  Committee  of  Examination  has  been  composed  by  two  successive 
operations,  the  second  completing  the  first.  It  is  therefore  made  up  as 
follows:  To  the  members  elected  from  the  outset  we  have  added  seven 
new  colleagues  for  the  study  of  questions  concerning  obligatory  arbi- 
tration. They  form  a  special  subcommittee  in  the  heart  of  the  Com- 
mittee of  Examination,  the  Committee  of  Obligatory  Arbitration.*®  I 
propose  to-day,  gentlemen,  to  appoint  a  new  special  subcommittee  which 
we  will  cdl,  if  you  wish.  Subcommittee  B,  which  with  the  members  of  the 
initial  Committee  of  Examination  will  study  the  questions  relative  to  the 
permanent  court. 

Assent  was  given  and  Messrs.  Choate  of  the  United  States,  Baron 
Marschall  von  Bieberstein  of  Germany,  Eyschen  of  Luxemburg,  Renault 
of  France,  Beldiman  of  Rumania,  and  Carlos  G.  Candamo  of  Peru  were 
special  appointees  to  the  new  Conrniittee  of  Examination  B. 

^  Uruguay,  through  Juan  P.  Castro,  reserved  the  right  of  ''examimng  whether  the 
organization  of  the  permanent  court  offered  all  guaranties  which  should  be  expected 
of  it." 

^  For  the  appointment  of  this  committee  see  2  Deuxihne  Canfh^ncef  227. 
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Between  Augyst  3  and  13  we  have  no  official  record  of  action  concern- 
ing the  project  of  what  was  to  be  called  the  Court  of  Arbitral  Justice. 
The  United  States  took  advantage  of  the  fact  that  Germany  and  Great 
Britain  had  assumed  leadership  in  championing  an  international  court  of 
prize  to  enlist  their  delegations  in  behalf  of  the  proposed  new  arbitral 
court.  "Such  an  organization  appeared  to  be  a  thoroughly  appropriate 
step,  which  met  also  the  purposes  which  Germany  sought  to  attain," 
said  the  German  report  on  the  Conference."^  It  was  extremely  fitting 
that  Germany  should  participate  in  launching  the  project,  for  it  had 
been  felt  that  her  attitude  was  very  conservative  and  anything  accep- 
table to  her  would  likely  meet  the  susceptibiUties  of  other  states.  Great 
Britain  was  properly  associated  with  the  preliminary  work  because  of 
her  deep  interest  in,  and  her  historic  sponsorship  of,  the  Permanent 
Court.  Russia  had  virtually  retired  her  project  and  M.  de  Martens  was 
so  busy  with  other  features  of  the  Conference  work  that  failure  to 
associate  him  with  the  new  stage  of  the  project  was  natural.  But  the 
advice  of  her  delegation  was  by  no  means  lacking. 

What  happened  between  August  3  and  13  was  the  elaboration  of  a  new 
project  ^^  by  Germany,  the  United  States  and  Great  Britain.  I  believe 
I  am  not  far  from  the  truth  in  suggesting  that  Herr  Kriege,  Dr.  Scott  and 
Eyre  Crowe,  technical  delegates  of  these  respective  Powers,  were  jointly 
responsible  for  the  resultant  project  of  convention,  in  full  harmony  with 
the  other  members  of  their  delegations.  This  project  was  a  new  and 
much  more  elaborate  thing  than  the  American  proposal,  and  it  may  be 
said  that  the  idea  of  the  projected  court  took  definite  form  only  in  its 
twenty-six  articles. 

The  first  session  ^^  of  Committee  of  Examination  B  was  held  on  Tues- 
day morning,  August  13.  It  opened  with  the  deposit  of  this  joint  project 
and  an  opening  speech  by  Mr.  Choate,  followed  immediately  by  Baron 
Marschall  von  Bieberstein  and  Sir  Edward  Fry.  M.  Asser  called  atten- 
tion to  what  was  later  called  the  special  delegation,  which  was  a  Dutch 
suggestion.  M.  Bourgeois  spoke  a  few  words,  closing  with  the  appeal, 
''Baron  Marschall  has  compared  the  project  to  an  admirable  frame; 

"  Denkachrift  mber  die  tweiie  IrUemationale  Friedenakonferentt  3. 
"  2  Deuxikme  Conference,  693. 
"  Ibid.,  593-eOl. 
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I  ask  of  all  of  you  that  a  picture  be  put  into  the  frame."  The  discussion 
of  the  articles  forthwith  began  on  the  first  reading,  which  occupied  five 
sessions,  August  13,  17,  20,  24  and  27.  On  Article  1  a  discussion  of  the 
then  title,  ''High  International  Court  of  Justice,"  took  place  with  the 
result  of  eliminating  the  word  high,  and  as  this  with  other  demanded 
changes  forecast  a  thorough  revision  of  the  text,  M.  Bourgeois,  before 
proceeding  further,  named  an  Editing  Committee,  Heinrich  Lammasch 
of  Austria-Himgary,  M.  Asser  of  the  Netherlands,  Louis  Renault  of 
France,  Eyre  Crowe  of  Great  Britain,  Herr  Kriege  of  Germany,  and 
James  Brown  Scott  of  the  United  States.  In  the  first  session  six  articles 
were  discussed  and  sent  to  this  committee  for  revision.  The  second 
session  dealt  primarily  with  the  crucial  question  of  assignment  of  judges. 
Lu  Tseng-Tsiang  of  China  opened  with  a  proposal  for  their  distribution 
on  the  basis  of  the  fiscal  quotas  in  support  of  the  Bureau,  a  purely 
voluntary  order.  Dr.  Scott  in  a  masterly  address  ^'  developed  the  bases 
of  the  German-American-British  plan  and  introduced  the  table  as  it  is 
now  known,  minus  the  assignment  of  substitutes,  but  with  a  tabular  view 
of  years  of  state  service  appended.^^  The  session  went  through  Article  15 
of  the  project..  Ruy  Barbosa  of  Brazil  opened  the  third  session  with  a 
speech  introducing  a  project  with  the  following  bases: 

I.  For  the  composition  of  the  new  Permanent  Court  of  Arbitration 
each  Power  shall  name,  under  the  conditions  stipulated  by  the  Confer- 
ence of  1899,  one  person  capable  of  exercising  acceptably  as  a  member 
of  this  institution  the  functions  of  arbiter. 

It  will  have,  moreover,  the  right  of  naming  a  substitute. 

Two  or  more  Powers  may  come  to  an  understanding  for  the  designa- 
tion in  common  of  their  representatives  in  the  court. 

The  same  person  may  be  designated  by  diifferent  Powers. 

The  signatory  Powers  will  choose,,  as  far  as  possible,  their  representa- 
tives in  the  new  court  from  those  who  compose  the  present  court. 

II.  Once  the  new  court  is  organized,  the  present  court  will  cease  to 
exist. 

III.  Persons  selected  will  sit  for  nine  years,  being  removed  only  in 
cases  where,  according  to  the  legislation  of  their  respective  countries, 
irremovable  magistrates  lose  their  mandate. 

IV.  No  Power  can  exercise  its  right  of  appointment  save  by  engaging 
to  pay  the  honoraria  of  the  judge  it  designates,  and  by  making  the 

"  2  Deuxihne  Conferences  606-^12;  American  Addresses,  etc.,  99-103. 
"  Ibid.,  609-612,  1040-1043;  American  Addresses,  204. 


Digitized  by 


Google 


THE  ORIGIN  OP  THE  HAGUE  ARBITRAL  COURTS  303 

deposit  each  year,  in  advance,  under  the  conditions  which  the  conven- 
tion shall  fix. 

V.  For  the  court  to  deliberate  in  plenary  session  the  presence  of  at 
least  one-fourth  of  its  appointed  members  will  be  necessary. 

In  order  to  assure  this  possibility,  the  appointed  members  will  be 
divided  into  three  groups,  according  to  the  alphabetical  order  of  the 
signatures  to  the  convention. 

The  judges  classed  in  each  of  these  groups  will  sit  by  turn  for  three 
years,  during  which  they  must  establish  their  residence  in  a  place  whence 
they  can  reach  The  Hague  within  24  hours  from  the  first  telegraphic 
notice. 

However,  all  the  members  of  the  court  have  the  right,  if  they  wish, 
always  to  sit  in  plenary  session,  although  they  do  not  belong  to  the 
group  specially  csdled  to  it. 

VI.  The  parties  in  conflict  are  free  either  to  submit  their  controversy 
to  the  plenary  court  or  to  choose  to  solve  their  litigation,  in  the  body  of 
the  court,  the  number  of  judges  which  they  shall  agree  to  sanction. 

VII.  TTie  court  will  be  convoked  in  plenary  session  when  it  will  have 
to  judge  litigations  the  decision  of  which  has  been  confided  to  it  by  the 
parties,  or,  in  affairs  submitted  by  the  litigants  to  a  lesser  number  of 
arbiters,  when  they  themselves  appeal  to  the  full  court  for  solution  of  a 
question  arising  between  them  during  the  judgment  of  the  case. 

VIII.  To  complete  the  organization  of  the  court  upon  these  bases, 
ever3rthing  that  is  not  contrary  and  appears  to  be  convenient  to  adopt 
in  the  dispositions  of  the  Anglo-German-American  project  will  be 
adopted." 

When  Article  16  relating  to  the  competence  of  the  court  was  reached 
there  was  a  lively  exchange  of  views  and  a  number  of  suggestions  were 
made.  M.  Bourgeois  closed  the  session  by  the  annoimcement  that  the 
Gennan-American-British  proposition  would  be  "  brought  up  to  date  by 
its  authors  and  distributed  as  a  second  corrected  edition  to  all  members 
of  the  First  Subcommission  that  they  might  be  kept  informed"  of  the 
work.  This  was  done  between  August  20  and  24,  when  the  discussion 
was  resumed  with  Article  19  (old  Article  16)  which  was  virtually  given  a 
second  reading.  The  Editing  Conunittee  had  found  it  necessary  to  make 
three  more  articles  in  the  part  already  discussed  and  had  added  three 
from  the  Prize  Court  Convention  in  the  part  to  be  discussed,  so  that  the 
second  edition  of  the  project  contained  32  articles.  The  session  discussed 
Articles  20  and  21  (old  Articles  17  and  18)  at  length.  In  the  fifth  session 
M.  Barbosa  of  Brazil  made  his  third  set  speech  on  the  equality  of  states, 

«  2  Deuxihne  Conference,  620-621,  1047-1048. 
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and  Mexico  registered  its  inability  to  "acquiesce  to  any  convention  in 
which  all  the  states  called  to  the  Peace  Conference  are  not  considered  on 
the  basis  of  the  most  absolute  and  perfect  equality."  The  protestants 
agreed  with  M.  Bourgeois  that  their  declarations  did  not  prevent  the 
discussion  continuing,  the  rest  of  the  revised  project  being  rapidly  passed 
in  first  reading  on  the  assent  of  Mr.  Choate  to  M.  Barbosa  that  the  table 
of  rotation  of  judges  was  reserved  therefrom. 

The  second  reading  began  in  the  sixth  session  on  September  2  on  the 
basis  of  the  third  edition  of  the  German-American-British  project,  which 
now  contained  37  articles  owing  to  revision  and  rearrangement  by  the 
authors.  This  session  may  be  considered  the  critical  one  for  the  proj- 
ect. M.  de  Martens  had  offered  and  secured  a  verbal  alteration  in 
Article  1,  and  M.  Lammasch  had  proposed  the  eventual  name,  Court  of 
Arbitral  Justice,  when  Brazil  announced  her  abstention  from  further 
discussion  of  the  project,  "not  being  in  a  position  to  judge  what  attitude 
the  Brazilian  Government  ought  to  take  with  regard  to  the  new  institu- 
tion." MexicO;  Rumania,  Belgium  and  Greece  followed  with  the  same 
declaration,  making  five  states  holding  aloof  on  a  non  poasumus.  The 
reading  registered  a  vote  article  by  article,  and  the  abstentions  impelled 
Sir  Edward  Fry  to  withdraw  Articles  6  and  7  (relating  to  the  assign- 
ment of  judges)  from  this  second  reading,  Article  8  being  likewise  held 
out  by  Herr  Kriege.  This  second  reading  was  completed  in  the  seventh 
session  on  September  5. 

It  was  the  obvious  tactics  that  the  pilots  of  the  project  employed.  The 
hitch  was  on  the  division  of  judges,  so  that  everything  but  that  was 
rushed  through  to  decision,  leaving  all  possible  burden  of  proof  on  the 
dissidents.  It  was  now  possible  to  marshal  all  the  argumentative  forces 
on  that  critical  point.  When  the  reading  was  complete  Mr.  Choate 
made  a  masterly  and  eloquent  appeal  to  the  conclusion  that  "the  abso- 
lute and  equal  sovereignty  of  each  of  the  forty-five  Powers  ^  was  duly 
respected  and  their  differences  in  other  respects  not  lost  sight  of"  in  the 
scheme  of  the  three  Powers.^^  M.  Barbosa  ceased  to  abstain  long  enough 
to  reply.    M.  Bourgeois  then  invited  Messrs.  Nelidov  of  Russia,  Tomielli 

**  Honduran  delegates  were  now  admitted. 

*'  See  thiB  speech  in  American  Addresses,  etc.,  103-109;  2  Deuxihne  Conf6rtnoe^ 
683-687,  689-693. 
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of  Italy,  Choate,  Marschall  von  Bieberstein,  Barbosa  of  Brazil,  and 
Mfyrey  of  Austria-Hungary  to  constitute  with  himself  a  subcommittee 
to  attempt  a  solution  of  the  composition  of  the  court.  This  committee 
wrestled  with  the  question  untU  September  18,  when  it  recorded  a  failure 
to  find  a  solution  and  referred  the  question  back  to  the  Committee  of 
Examination."  M.  Barbosa  again  spoke  and  Sir  Edward  Fry  proposed 
a  resolution  favoring  the  principle  of  the  proposed  court.  Mr.  Choate 
made  a  last  eloquent  appeal  ^^  to  form  the  court  by  election.  He  sub- 
mitted a  plan  which  was  voted  down,  after  M.  Barbosa  and  others  had 
discussed  it,  5  for  and  9  against.  The  project  in  its  third  edition  was 
then  put  to  vote,  omitting  Articles  6,  7  and  8  on  the  composition  of  the 
court,  and  was  thus  passed  in  third  reading,  8  to  5  with  2  abstentions. 
Sir  Edward  Fry's  motion  was  then  put  in  two  parts.    It  reads: 

The  Conference  recommends  to  the  signatory  Powers  the  adoption  of 
the  project  hereunto  annexed  of  a  convention  for  the  establishment  of  a 
Court  of  Arbitral  Justice,  and  putting  it  in  force  as  soon  as  an  agreement 
has  been  reached  upon  the  selection  of  judges  and  the  constitution  of  the 
court. 

It  was  carried  in  both  halves  by  the  same  vote: 

For:  The  Netherlands,  Germany,  Great  Britain,  United  States,  Italy, 
Portugal,  Russia  and  France. 

Against:  Greece,  Peru,  Brazil,  Rumania  and  Belgium. 

Abstained:  Austria-Hungary  and  Luxemburg. 

The  First  Commission  was  the  next  stage  for  the  proposal,  now  in  its 
excised  fourth  edition.  At  the  commission's  eighth  session  on  October  9 
general  discussion  of  the  report  of  Dr.  Scott  on  the  Court  of  Arbitral 
Justice  was  on  the  order  of  the  day.  Mexico,  Switzerland,  the  Domin- 
ican Republic,  Denmark,  Brazil,  Guatemala,  Norway,  Belgium,  Ru- 
mania, Russia,  China  and  Persia  all  had  speeches  or  comments.^  At  the 
ninth  session  on  October  10  •*  it  was  decided  to  read  the  articles  of  the 
fourth  edition,  and  after  discussion  on  Articles  1, 2,  and  5  the  project  was 
voted,  37  to  3  with  4  abstentions.    Belgium,  Rumania  and  Switzerland 

»  2  Deuxikme  Cofnfirence,  694-696. 

»/Wtf.,  697-699;  American  Addreeses,  etc.,  109-111. 

»  2  Deuxikme  Conf^ence,  144-160. 

"/Wd.,  177-190. 
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voted  no,  and  Denmark;  Greece,  Uruguay  and  Venezuela  abstained. 
Sir  Edward  Fry's  motion  was  brought  forward  but,  on  the  decision  that 
it  was  technically  a  declaration,  was  sent  along  to  the  plenary  session  to 
come  imder  the  unanimity  rule  prevailing  there. 

This  work  of  the  First  Commission  came  before  the  ninth  plenary 
session  of  the  Conference  on  October  16,  when  President  Nelidov  in  his 
introductory  address  said  in  part: 

The  practice  of  the  eight  years  elapsed  since  the  First  Conference 
has  *  *  *  also  rendered  desirable  the  enlargement  and  completion 
of  the  institutions  then  created  with  a  view  to  extending  the  field  of 
action  of  international  justice.  *  *  *  Serious  projects  have  been  put 
forth  for  study  *  *  *  and  those  who  are  especially  versed  in  judicial 
questions  have  particularly  taken  an  active  part  in  their  discussion. 
This  study,  as  conscientious  as  learned,  *  *  *  will  furnish  to  those 
who  will  occupy  themselves  with  it  later  very  valuable  materials  which 
do  honor  to  this  Conference. 

We  have,  however,  had  to  recognize  that  the  agreement  necessary  for 
the  establishment  and  functioning  of  the  institution  we  had  in  view 
could  not  be  reached,  and  we  have  been  obliged  to  confine  oiu^elves  to 
afiirming  the  principles  unanimously  admitted  and  to  abandon  to  our 
governments  the  task  of  completing  our  work  by  reaching  an  under- 
standing on  the  means  of  putting  it  into  practice.  It  is  in  this  sense  that 
the  *  *  *  wish  which  is  going  to  be  submitted  to  you  has  been 
prepared.*^ 

Dr.  Scott  as  reporter  followed  with  this  formal  statement: 

It  is  not  necessary  to  explain  to  you  the  project  which  we  are  charged 
with  submitting  to  your  high  consideration.  You  understand  it  suffi- 
ciently, and  you  know  moreover  that  Committee  of  Examination  B  of 
the  First  Subcommission  has  discu&sed  it  long  and  carefully  before 
adopting  it.  The  First  Commission  has  approved  it  in  turn  with  a  slight 
modification  of  the  text  of  Article  2  as  elaborated  by  the  Committee  of 
Examination.  We  are  not  unaware  that  the  work  presents  omissions 
and  diflSculties  even  yet.  It  is  not  necessary  to  say  that  the  project  does 
not  contaia  precise  dispositions  upon  the  manner  of  constituting  the 
court  nor  upon  the  choice  of  judges.  These  questions  have  been  long 
discussed  in  the  committee  without  finding  a  solution  acceptable  to  aU 
the  states  represented.  It  is  hoped  that  an  agreement  will  not  be  delayed 
on  this  subject  and  it  is  with  this  hope  that  the  committee  has  pro- 
nounced in  favor  of  adopting  the  recommendation,  which  I  have  the 
honor  to  ask  the  Conference  to  be  good  enough  to  sanction  by  its  vote. 

"  1  Deuxihne  Conference,  331-332. 
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The  announcement  of  abstentions  or  reserves  followed,  and  the  vote 
for  Sir  Edward  Fry's  wish  as  above  carried  it,  38  for  and  6  abstentions,  as 
follows: 

For:  Germany,  United  States  of  America,  Argentine  Republic, 
AustriarHungary,  Bolivia,  Brazil,  Bulgaria,  Chile,  China,  Colombia, 
Cuba,  the  Dominican  Republic,  Ecuador,  Spain,  France,  Great  Britain, 
Guatemala,  Haiti,  Italy,  Japan,  Luxemburg,  Mexico,  Montenegro, 
the  Netherlands,  Nicaragua,  Norway,  Panama,  Paraguay,  Peru,  Persia, 
Portugal,  Russia,  Salvador,  Serbia,  Siam,  Sweden,  Turkey,  Venezuela. 

Abstentions:  Belgium,  Denmark,  Greece,  Rumania,  Switzerland, 
Uruguay. 

Between  the  day  of  that  vote  and  the  present  time,  almost  nine  years, 
what  Secretary  Root  in  his  instructions  to  the  delegates  termed  the 
"continuous  process  through  which  the  progressive  development  of 
international  justice  and  peace  may  be  carried  on''  has  been  satisfac- 
torily shown.  The  authors  of  the  German-American-British  project 
realized  that  a  real  world  court  must  follow  the  spirit  rather  than  the 
letter  of  sovereign  equaUty,  that  all  communal  progress  involves  abnega- 
tion for  the  sake  of  the  general  good  by  facing  facts  as  they  are.  The 
author^  followed  the  logic  of  their  own  minds,  and  in  the  interval  a  new 
examination  of  sovereignty  by  several  publicists  has  strengthened  their 
conclusion.  The  majority  of  the  states  of  the  world  stand  committed  to 
the  Court  of  Arbitral  Justice  as  proposed;  38  out  of  44  are  committed  to 
its  principle  and  have  been  for  nearly  nine  years.  Around  the  whole 
proposition  has  been  growing  up  a  quantity  of  public  opinion  of  im- 
portance. 

President  Roosevelt  in  his  message  to  Congress  of  December  3,  1907, 
said  truly  that  the  remaining  unsettled  question  of  tl^e  composition  of 
the  court  "is  plainly  one  which  time  and  good  temper  will  solve."  •^ 
Mr.  Choate's  report  as  head  of  the  American  delegation  concludes  on 
this  subject:  "A  little  time,  a  Uttle  patience,  and  the  great  work  is 
accomplished."**  "Germany,"  said  the  report  of  delegates  of  that 
state,  "  stands  ready  to  cooperate  in  the  establishment  of  the  court."  *^ 

•»  For.  Rd.,  1907,  bdii. 

•^  Ibid.,  1178. 

^  Denkschrifi,  etc.,  3. 
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The  French  delegation  in  its  report  said:  ''Each  of  the  states  must  exert 
special  efforts  to  carry  out,  as  far  as  possible,  the  voetut,  resolutions  or 
recommendations,  by  which  the  Conference,  in  matters  upon  which  it 
could  not  reach  a  conclusion,  has  emphatically  signified  its  desire  to  see 
the  governments  complete  its  work.  It  will  sufl5ce  to  refer  to  the  n^otia- 
tions  requisite  to  give  definitive  form  to  the  permanent  Court  of  Arbitral 
Justice,  whose  operation  depended  upon  an  agreement  regarding  the 
manner  of  selecting  the  judges."  ^  Sir  Edward  Fry  of  Great  Britain 
made  a  further  comment: 

We  cannot  but  hop)e  that  the  diflSculties  which  we  have  been  unable  to 
overcome  may  hereafter  be  surmounted,  and  that  our  labor  as  pioneers 
may  in  the  end  not  prove  entirely  fruitless.  *  *  *  The  claim  of  many 
of  the  smaller  stated  to  equality  as  regards  not  only  their  independence, 
but  their  share  in  all  international  institutions,  waived  by  most  of  them 
in  the  case  of  the  Prize  Court.,  but  successfully  asserted  in  the  case  of  the 
proposed  new  Arbitral  Court,  is  one  which  may  produce  great  diflSicul- 
ties,  and  may  perhaps  drive  the  greater  Powers  to  act  in  many  cases  by 
themselves.*' 

The  suggestion  of  Sir  Edward  Fry  was  the  one  adopted  as  practical  in 
the  interval  until  the  Third  Hague  Conference.  In  an  identic  circular 
note  of  October  18,  1909,  a  solution  was  proposed  by  Secretary  Knox, 
which  awaits  only  the  ratification  of  the  International  Prize  Court 
Convention.  It  will  be  remembered  that  this  court  was  to  be  organized 
on  the  same  basis  as  the  Court  of  Arbitral  Justice  and  that  in  view  of  its 
restricted  scop)e  no  successful  objection  was  made  to  the  plan.  The 
American  solution  of  the  Arbitral  Court  impasse  was  that  "any  signar 
tory  of  the  convention  for  the  establishment  of  the  Prize  Court  may 
provide  farther  in  the  act  of  ratification  thereof  that  the  international 
court  of  prize  shall  be  competent  to  accept  jurisdiction  of  and  decide 
any  case  *  *  *  submitted  to  it  for  arbitration,"  adopting  the  rules 
of  the  draft  Court  of  Arbitral  Justice  convention  therefor.*® 

Since  1907  the  effort  to  codify  the  maritime  law  of  war  in  the  Declara- 

**  Ministh^  des  Affaires  Strangkrea.  Document  diplomaHques.  Deuxiime  Co^fS- 
rence  intemalionale  de  la  paiXy  1907,  116. 

«7  Miscellaneous  No.  1  (1908),  Pari.  Pap.,  1908,  cxxiv,  20  and  21. 

»  See  this  Journal,  Vol.  4,  pp.  163-166,  and  Supplebient,  Vol.  4,  pp.  102-114,  at 
109  Jf. 
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tion  of  London  had  been  made  and  the  ratification  of  the  International 
Prize  Court  Convention  hinged  consequently  on  the  Declaration.  Great 
Britain's  action  was  the  key  to  the  situation,  and  in  1911  she  tried  to 
secure  a  free  hand  for  ratifying  the  Declaration  by  a  naval  prize  bill 
altering  her  municipal  law  to  accord  with  the  international  regulations. 
This  failed  and  an  impasse  was  again  encountered,  a  revised  naval  prize 
bill  being  introduced  in  the  spring  of  1914.  This  being  passed,  the 
Declaration  of  London  and  the  International  Prize  Court  Convention 
could  be  ratified  by  Great  Britain.  The  great  Powers  would  then  no 
longer  withhold  action  and,  with  the  International  Prize  Court  Conven- 
tion effective,  the  way  would  be  open  for  investing  that  court  with  all 
the  functions  of  the  Court  of  Arbitral  Justice  in  so  far  as  the  Powers 
might  agree  thereto. 

Such  was  the  situation  when  the  thimder  clouds  of  European  politics 
burst  in  the  storm  of  war.  Every  one  who  followed  international  affairs 
diligently  knew  that  Europe's  political  skies  were  stormy  and  concealed 
a  gathering  gale.  Those  who  followed  all  elements  of  the  situation  offset 
against  the  lowering  conditions  the  dispelling  effect  of  increasing  inter- 
national cooperation,  and  were  hopeful  that,  instead  of  a  storm,  there 
would  be  only  a  series  of  atmospheric  disturbances,  a  succession  of  crises 
dissipating  danger  little  by  little.  This  process  had  operated,  and,  if 
the  crisis  of  1914  had  been  delayed  a  few  months,  might  have  operated 
again.  In  the  fatal  August  of  that  year,  the  Netherlands  ministry  for 
foreign  affairs  had  planned,  under  the  stated  inspiration  of  Dr.  Scott,  to 
propose  the  establishment  of  the  Court  of  Arbitral  Justice  for  those 
states  willing  to  participate.  If  such  a  proposal  had  been  realized,  the 
newly  existent  court  would  probably  have  been  the  only  present  battle- 
field in  Europe.  The  consecution  sketched  above  would  logically  have 
followed  from  the  prestige  of  the  new  court. 

Yet  that  would  be  only  an  evasive  solution  of  the  problem,  which  at 
bottom  is  to  get  sovereign  states  really  working  together  in  something 
more  than  administrative  or  mere  legislative  fields.  Probably  no  one 
seriously  doubts  that  this  is  the  era  of  internationalism,  that  the  work 
of  the  world  has  overstepp)ed  national  boundaries  never  to  retrograde. 
But  internationalizing  has  not  yet  actually  advanced  far.  The  fifty  or  so 
public  international  organizations — unions,  bureaus,  institutes,  etc., — 


Digitized  by 


Google 


310  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

are  purely  administrative.  The  codifications  of  law  in  Hague  conven- 
tions and  otherwise  have  not  made  definite  advances  over  what  existed 
before;  they  have  simply  registered  the  state  of  progress  as  the  ther- 
mometer, which  does  not  make  temp)erature,  but  registers  its  degrees. 
To  be  sure,  administration  and  codification  will  have  their  effect  in 
making  real  executive  and  judicial  functions  internationally  necessary 
and  easier  to  procure,  but  they  are  not  of  the  latter  orders.  The  Court  of 
Arbitral  Justice  was  the  first  serious  attempt  to  create  actual  judicial 
functions  internationally. 

Several  ways  out  were  offered.  Use  of  the  special  International  Prize 
Court  for  general  jurisdictional  questions  would  have  been  a  certain 
success  within  its  Umit  of  acceding  powers;  such  a  solution  would  draw  a 
line  between  ins  and  outs  among  the  states  that  would  amount  to  an 
evasion  of  the  basic  question.  Another  solution  was  a  division  of  work 
as  is  not  uncommon  among  municipal  courts.  Sections  for  pubUc  and 
private  international  law;  a  series  of  circuit  courts  and  an  appellate  body; 
a  distribution  of  jurisdiction  by  character  of  case,  these  and  others  had 
been  suggested  with  the  idea  of  faciUtating  a  solution  through  giving 
more  states  judge-service  in  the  system.  But  the  fact  remained  that  the 
only  truly  international  court  would  be  that  su^ested  in  the  German- 
American-British  draft,  containing  seventeen  members.  Notwith- 
standing that  eight  Powers  were  to  have  judges  sitting  all  the  time,  and 
that  36  states  were  annually  to  divide  nine  judges  and  seventeen  sub- 
stitutes among  them  in  cycles  of  twelve  years,  the  distribution  assigned 
accurately  represented  the  material  interests  concerned.®^  Over  a  dozen 
alternatives  were  suggested  but  nonie  received  any  consideration,  com- 
paratively. Evidently,  therefore,  the  question  remaining  was  the  parcel- 
ing of  seventeen  judges  among  45  or  so  states. 

Then  came  the  war  to  throw  a  lurid  light  upon  the  world's  lack  of 
judicial  machinery  for  absorbing  the  shock  of  international  friction. 
BelUgerents  and  neutrals  alike  see  the  world  henceforth  as  a  different 
place,  where  states  must  be  more  intimately  related  to  each  other,  and 
few  of  them  omit  from  their  programs  for  the  future  the  necessity  of  a 

^  For  a  technical  analysis  of  the  plan  and  the  proposed  alternatives  see  a  paper  in 
the  Proceedings  of  the  American  Society  for  Judicial  Settlement  of  Intematiooal 
Disputes,  1913,  on  "The  Composition  of  the  Court,"  153-171. 


Digitized  by 


Google 


THE  ORIGIN  OF  THE  HAGUE  ABBITRAIi  COURTS  311 

genuine  court.  Unofficial  thought  and -propaganda  is  unanimous  on  the 
necessity  for  a  world  judicial  system  after  the  war.  Where  consideration 
has  been  devoted  to  the  practical  problem  of  the  composition  of  the 
court,  election  of  judges  has  most  often  recurred.  The  suggestions  vary 
in  detail  but  essentially  consist  of  free  state  nominations  followed  by 
eliminative  election  by  states.  In  several  variations  this  plan  was  sug- 
gested in  1907.^*^  This  is  probably  the  plan  most  promising  of  general 
acceptance,  for  it  preserves  the  cardinal  feature  of  a  small  court  and 
insures  equal  participation  by  states  in  selection  of  judges  while  equita- 
bly disregarding  their  nationality  in  favor  of  their  internationally  recog- 
nized competence. 

For  eight  years  the  minds  of  the  world's  publicists  have  been  con- 
centered on  the  desideratum  of  the  Court  of  Arbitral  Justice,  and  what 
was  novel  in  1907  is  compelling  now.  As  before  1899,  numerous  sugges- 
tions have  been  made  looking  to  a  solution  of  the  problem  involved — ^the 
composition  of  a  real  court.  It  is  inconceivable  that  among  these  sug- 
gestions some  will  not  inspire  a  solution  of  the  immediate  difficulty  as 
the  projects  before  1899  made  the  actual  proposals  then  possible  and 
practical.  And  as  the  intelligence  of  the  civilized  world  was  concentered 
in  1899  on  securing  any  court,  and  in  1907  on  making  a  real  court,  at 
the  end  of  the  war  we  may  expect  to  see  it  demanding  the  real  birth 
of  the  Court  of  Arbitral  Justice  regardless  of  equality  susceptibil- 
ities, which  are  not  really  jeopardized  in  fact  and  are  actually  much 
safer  in  the  hands  of  judges  than  of  diplomats  backed  by  the  power  of 
great  states.  "In  the  confficts  of  brute  force,  where  fighters  of  flesh 
and  with  steel  are  in  line,  we  may  speak  of  great  Powers  and  small,  of 
weak  and  of  mighty,"  said  L&)n  Bourgeois.  ''When  swords  are  thrown 
in  the  balance,  one  side  may  easily  outweigh  the  other.  But  in  the 
weighing  of  rights  and  ideas  disparity  ceases,  and  the  rights  of  the 
smallest  and  the  weakest  Powers  count  as  much  in  the  scales  as  those 
of  the  mightiest." 

Denys  p.  Myers. 

^  See  particularly  Proceedings  of  the  Americaa  Society  for  Judicial  Settlement 
of  International  Disputes,  1913,  165-168. 


Digitized  by 


Google 


THE   RELATIONS   BETWEEN   THE   UNITED   STATES   AND 

PORTO  RICO  * 

(Past,  Present  and  Future) 
Part  II  (Continued) 

2.   EFFECTS  OF  THE   ACQUISITION 

In  approaching  the  discussion  of  the  effects  of  the  acquisition  of  Porto 
Rico  as  a  result  of  the  Treaty  of  Paris  of  1899,  we  are  confronted  by  one 
of  the  most  difficult  problems  arising  in  the  consideration  of  the  relar 
tions  between  the  United  States  and  Porto  Rico.  The  difficulty  is  due 
in  a  great  measure  to  the  absence  of  a  positive,  unequivocal  and  unani- 
mous opinion  of  the  Supreme  Court  in  the  decision  of  the  so-called 
Insular  Cases,  which  have  given  rise  to  so  much  doubt,  imcertainty 
and  dififerfence  of  opinion  among  lawyers  in  regard  to  this  vital  subject. 

If  the  acquisition  of  Porto  Rico  had  been  the  only  one  made  by  the 
United  States  at  that  time,  the  problem  would  have  been  comparatively 
easy.  It  would  have  been  enough,  perhaps,  to  turn  to  the  earlier  prec- 
edents laid  down  by  the  Supreme  Court  to  find  sufficient  guiding  light 
and  ample  authority  to  arrive  at  a  satisfactory  solution.  Congress 
itself,  probably,  would  have  rendered  it  unnecessary  to  appeal  to  the 
Supreme  Court  by  doing  complete  justice  to  the  p)eople  who  had  re- 
ceived the  United  States  with  such  sincere  demonstrations  of  rejoicing, 
friendship  and  affection. 

But,  unfortunately,  together  with  the  acquiation  of  Porto  Rico  there 
came  that  wonderful  adventure  of  the  Philippines,  which  appeared 
so  seducing,  so  alluring,  and  so  irresistible.^  It  was  a  golden  dream  at 
first.  It  seemed  for  a  moment  that  in  this  extraordinary  acquisition 
'*so  lightly  imdertaken  and  accomplished  with  so  little  pride  of  achieve- 
ment," there  was  nothing  else  than  the  fulfillment  of  a  great  mission 

*  Continued  from  the  January,  1916,  number,  p.  65. 
™  See  Article  III  of  the  Treaty  of  Paris,  supra. 
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of  liberation.  There  were  those  at  that  time  who  believed  that  the 
United  States  must  not  give  back  to  Spain  any  portion  of  the  earth  in 
which  to  continue  her  abominable  misrule;  they  thought  that  the 
United  States  had  contracted  a  moral  duty  before  the  world  to  annex 
every  bit  of  these  portions  although  this  meant  to  enter  upon  an  im- 
mense adventure  of  incalculable  possibilities. 

"It  is,  in  a  word,"  said  an  editorial  in  the  New  York  Sun,  according 
to  Mr.  Hall/*  "for  the  interest  of  the  whole  civilized  world  that  all  of 
Spain's  colonies,  with  the  possible  exception  of  the  Canaries,  should 
be  turned  over  to  us.  It  is  for  the  world's  interest  because,  in  her  hands, 
they  always  have  been,  and  alwa3rs  would  be,  a  menace  to  the  general 
peace."  In  an  address  delivered  by  a  very  distinguished  American  at 
the  laying  of  the  cornerstone  of  the  new  State  Capitol  of  Pennsylvania, 
hesaid: 

Call  it  imperialism,  if  you  will,  but  it  is  not  the  imperiaUsm  that  is 
inspired  by  the  lust  of  conquest.  It  is  the  higher  and  nobler  imperialism 
that  voices  the  sovereign  power  of  the  nation  and  demands  the  exten- 
sion of  our  flag  and  authority  over  the  provinces  of  Spain,  solely  that 
"government  of  the  people,  by  the  people  and  for  the  people  shall  not 
perish  from  the  earth." 

As  a  practical  proposition  it  was  impossible  to  concede  to  those  islands 
the  guarantees  and  privileges,  which,  upon  the  acquisition,  were  ipso 
facto  secured  to  them  by  the  Constitution  of  the  United  States.  A  com- 
munity of  interests  and  a  desire  to  conmiingle  were  entirely  lacking 
between  some  of  these  peoples  and  the  Americans,  and  their  wholesale 
immigration  into  this  country  would  have  created  a  serious  situation. 
It  seemed  entirely  out  of  the  question  to  admit  to  the  privilege  of  Amer- 
ican citizenship  the  un-Christian,  the  semi-savage  and  nondescript 
tribes  which  compose  a  large  proportion  of  the  native  population  of  the 
Philippine  Islands.  It  was  evident  that  these  tribes  ought  not  to  be 
permitted  to  enter  into  and  constitute  an  integral  part,  and  influence 
the  poUtical,  social  and  economical  life,  of  this  highly  develop)ed  and 
civilized  country,  and  that  the  nation  ought  to  be  protected  against  all 
possible  complications  arising  out  of  their  hurried  acquisition. 

On  the  other  haifd,  owing  to  the  peculiar  and  strange  conditions 

7^  Hall,  op.  cU, 
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prevailing  in  those  islands,  it  was  thought  impracticable,  and  even 
injurious  to  the  best  interests  of  their  people,  to  undertake  their  gov- 
ernment according  to  and  in  conformity  with  American  constitutional 
principles  and  theories;  that  any  attempt  that  should  be  made  in  this 
direction  would  necessarily  result  in  a  collapse  of  the  whole  govern- 
mental structure  which  Spain  had  been  so  laboriously  constructing 
during  so  many  years  of  political  blunders  and  misrule;  and  that  such 
collapse  would  perforce  bring  about  a  state  of  general  confusion  which 
must  needs  result  in  material  injury  not  only  to  the  islands  and  their 
inhabitants,  but  also  to  the  success  of  American  government  there. 

It  was  therefore  of  the  greatest  importance  that  the  government 
should  be  given  absolutely  free  hand  to  deal  with  the  islands  and  peo- 
ples in  the  maimer  and  form  that  would  best  answer  to  the  necessities 
of  the  moment.  It  was  of  the  greatest  importance  that  the  government 
should  be  in  a  position  not  only  to  solve  every  conceivable  problem  or 
difficulty  that  should  be  presented  in  respect  to  the  administration, 
government  or  control  of  the  islands  and  their  inhabitants  as  it  should 
be  deemed  most  advisable  or  convenient,  according  to  the  particular 
circumstances  of  the  case,  but  also  to  regulate,  if  necessary,  the  entrance 
of  such  peoples  into  the  United  States. 

It  was  quite  sure,  however,  that  these  desirable  results  could  not  be 
achieved  imless  in  some  way  or  other  such  action  of  the  government 
was  groimded  upon  a  more  or  less  strong  shading  of  legal  sanction,  and 
the  question,  therefore,  narrowed  itself  to  the  problem  of  devising  some 
scheme,  some  means,  some  plausible  reason,  even  if  a  reason  of  art,  to 
thwart  the  legal,  the  natural,  the  logical  effects  of  the  acquisition. 

The  fact  that  the  PhiUppines  continued  in  a  state  of  revolt  after  the 
formal  cession  of  the  archipelago  by  Spain  to  the  United  States,  although 
there  may  have  been  some  hints  to  that  effect  from  high  authority  at 
the  time,  was  not  considered  strong  enough  or  sufficient.  It  was  a  rea- 
son too  precarious  and  unstable.  The  state  of  revolt  could  not  prevent 
of  itself  the  incorporation  of  the  islands  and  their  heterogeneous  in- 
habitants into  the  national  unit  as  part  of  the  territory  and  people  of  the 
United  States.  A  rebellion  is  a  fact  of  an  internal  character  in  itself, 
and  the  most  that  it  can  give  rise  to  is  a  svspension  of  the  constitutional 
guarantees.    It  could  not  bar  or  destroy  the  relations  legally  created 
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by  the  fact  of  the  acquisition.  And  besides,  assuming  that  such  rela- 
tions were  suspended  during  the  uncertain  period  of  the  rebeUion,  the 
reason  still  would  have  been  precarious;  for  the  rebelUous  elements 
might  be  subdued  at  any  time.  The  exdusian,  if  that  name  can  be 
properly  applied  to  the  object  in  view,  had  to  be  founded  on  more 
solid  and  permanent  grounds. 

It  is  an  interesting  fact  that  while  Porto  Rieo  and  the  Philippines 
are  exactly  antipodes,  and  there  is  no  good  earthly  reason  why  they 
should  be  joined  and  put  up  together  in  the  same  wrapper  like  two 
chattels  of  the  same  description,  it  soon  became  apparent  that  any  rule 
that  should  be  framed  with  the  purpose  of  evading  the  efifects  of  the 
acquisition  in  the  Philippines  must  constitute  either  an  unwarrantable 
discrimination  against  those  islands  or  subject  Porto  Rico  to  the  same 
fate.  This  was  considered  so  simply  because  having  been  acquired 
under  the  same  grant  from  Spain,  their  legal  status  was  identically 
the  same,  and  therefore,  in  contemplation  of  law  they  could  not  be 
differentiated  from  each  other  in  respect  to  the  doctrines  that  should 
be  worked  out  in  order  to  effect  the  exclusion.  Discrimination,  of 
course,  was  apt  to  prove  too  severe  a  test  for  the  whole  project,  and 
mainly  for  this  reason  it  had  to  be  abandoned.  As  it  was  impracticable 
to  make  the  exdudon  refer  only  to  the  Philippines,  it  became  then  a 
case  of  necessity  to  have  civilized  and  Christian  Porto  Rico  follow  the 
same  undesirable  fate  of  those  distant  and  decidedly  oriental  islands. 
Furthermore,  as  the  gods  would  have  it,  Porto  Rico,  the  trusting  and 
confiding  little  island  of  the  Caribbean,  was  used  as  the  ^^experimental 
station"  for  testing  the  novel  schemes  which,  if  legitimated,  were  to 
be  applied  seriously  in  the  Philippine  Islands  or  elsewhere. 

It  is  true  that  it  was  a  matter  of  the  greatest  national  importance 
to  guard  against  the  innumerable  possibilities  attending  the  acquisition 
of  distant  and  noncontiguous  territories  inhabited  by  aUen  races  differ- 
ing from  the  American  people  in  many  important  respects;  but  as 
neither  the  Constitution  nor  the  act  of  cession  contained  in  this  par- 
ticular any  provision  which  might  operate  to  prevent  the  logical  results 
of  the  acquisition  from  taking  effect,  opinions  differed  even  among  the 
most  learned  and  experienced  in  these  matters,  not  only  as  to  the  feasi- 
biUty  of  the  exclusion  after  the  acquisition,  but  also  as  to  the  legal  doc- 


Digitized  by 


Google 


316  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

trines  that  would  have  to  be  laid  down  in  order  to  achieve  the  results 
desired. 

It  is  no  wonder,  therefore,  that  the  new  doctrine  which  was  at  last 
imperfectly  developed  should  be  wrapped  up  in  a  mass  of  judicial  un- 
certainties which  becloud  and  obscure  the  effects  of  the  acquisition  and 
place  Porto  Rico  and  the  Porto  Ricans  in  a  strange  and  anomalous  con- 
dition, subversive  of  American  institutions  and  revolting  to  their  sense 
of  self-respect  and  amour  propre. 

According  to  this  new  doctrine  it  became  possible  to  hold,  without 
any  of  the  dangers  and  inconveniences  apprehended,  not  only  the 
Philippine  Islands,  but  any  other  territories  and  peoples  that  might  be 
acquired  in  the  future  by  the  United  States,  whether  as  a  result  of  suc- 
cessful wars  or  by  more  peaceful  means,  which  necessity  or  conven- 
ience might  suggest  for  the  gradual  development  of  what  Chief  Justice 
Marshall  was  pleased  to  call  the  American  Empire.  Being  held  as 
something  separate  and  distinct  from  the  territory  and  people  of  the 
United  States,  such  territories  and  peoples,  under  this  doctrine,  may  be 
managed  and  governed  according  to  the  given  policy  of  the  govern- 
ment, without  regard  to  constitutional  provisions  which  might  hinder, 
obstruct  or  render  impossible  the  carrying  out  of  such  policy  in  whole 
or  in  part. 

But,  however  desirable  these  results  might  be  in  respect  to  the  Philip- 
pine Islands  or  other  territories  of  a  similar  structure,  the  fact  can  not 
be  concealed  that  as  regards  Porto  Rico  they  constitute  a  grievous 
injustice. 

As  it  is,  this  doctrine  deprives  Porto  Rico  and  the  Porto  Ricans  of 
their  legitimate  status  before  the  world  and  within  the  nation  as  an 
integral  part  of  the  territory  and  people  of  the  United  States,  and  being 
denied  the  benefits  of  the  Constitution,  their  condition  resembles  in  a 
great  measure  that  under  which  they  were  held  during  the  miUtary 
regime  prior  to  the  ratification  of  the  Treaty  of  Paris,  which  marked 
the  completion  of  the  acquisition.  They  are  indeed,  by  virtue  of  the 
Constitution,  subject  to  the  legislative  authority  of  Congress  instead 
of  being  subject  to  that  of  the  President,  as  commander-in-chief  of  the 
army,  as  was  the  case  during  the  miUtary  regime;  but  so  long  as  the 
Constitution  is  held  not  to  control  the  legislative  action  of  Congress  in 
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dealing  with  the  newly  acquired  territories,  before  they  are  formally 
declared  to  be  incorporated  into  the  territorial  unity  of  the  United 
States,  there  is  not  much  difference  between  the  powers  which  Congress 
might  exercise  over  them  and  those  which  the  President,  as  commander- 
in-chief  of  the  army,  might  make  use  of  in  any  given  territory  placed 
under  the  military  authority  of  the  United  States. 

Under  the  new  doctrine,  Porto  Rico  and  the  Porto  Ricans  would 
seem  to  be  considered  as  a  peculiar  sort  of  acquisition,  with  which, 
apparently,  the  government  can  do  as  it  pleases,  with  no  other  protec- 
tion for  them  against  misuse  or  abuse  of  power  by  Congress  than  "cer- 
tain principles  of  i^atural  justice  inherent  in  the  Anglo-Saxon  char- 
acter," and  the  remark  that  they  are  not  to  be  regarded  as  "subject  to 
an  unrestricted  power  on  the  part  of  Congress  to  deal  with  them  upon 
the  theory  that  they  have  no  rights  which  it  is  bound  to  respect." 

But  over  and  above  all  the  existing  uncertainty  and  confusion  upon 
the  subject,  it  is  obvious,  however,  that  by  the  acquisition,  the  relar 
tions  between  the  United  States  and  Porto  Rico  underwent  an  extraor- 
dinary change  from  the  point  of  view  of  both  international  law  and 
the  Constitution,  and  whether  for  better  or  for  worse,  whatever  the 
present  state  of  things  in  regard  to  Porto  Rico  may  be,  that  change 
has  given  rise  to  new  rights,  to  new  duties,  and  to  new  obligations, 
which,  although  involved  in  considerable  doubt,  neither  the  United 
States  nor  Porto  Rico  can  shun,  annul  or  avoid. 

3.   THE   INSULAR  CASES  AND   THE  STATUS   OF  PORTO   RICO 

From  the  Porto  Rican  point  of  view  it  is  really  a  pity  that  when 
called  upon  to  decide  the  issues  involved  in  the  Insular  Cases,  the 
Supreme  Court,  apparently,  could  not  avoid  indulging  in  the  considera- 
tion of  the  poUtical  aspect  of  the  problems  which  at  that  time  were 
uppermost  in  the  minds  of  the  American  people.  This  was  so,  probably, 
because  at  times  that  highly  respected  tribunal,  by  virtue  of  its  ex- 
traordinary jurisdictional  powers  over  the  legislative  and  executive  de- 
partments of  government,  feels  constrained  to  consider  matters  and 
arguments  which  are  not  strictly  judicial  as  controlling  reasons  for  their 
decision.  Hence  the  diversified  division  of  opinions  among  its  venerable 
and  illustrious  members  in  those  now  famous  cases.    If  the  judges  who 
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sat  in  those  cases  could  have  detached  themselves  from  the  vexing 
puzzles  presented  by  the  acquisition  of  the  Philippine  Islands^  there 
would  have  been,  p)erhaps,  in  our  estimation,  more  harmony  and  uni- 
formity in  their  opinions  and,  consequently,  less  ambiguity  as  to  the 
real  place  which  Porto  Rico  and  the  Porto  Ricans  occupy  in  the  great 
American  family. 

The  leading  judgments  in  the  Insular  Cases  referring  to  Porto  Rico 
correspond  to  four  different  stages  in  the  relations  between  that  coun- 
try and  the  United  States,  and  may  be  conveniently  grouped  in  the 
following  order: 

Dooley  v.  United  States/^  This  case  relates  to  the  recovery  of  cer- 
tain duties  exacted  and  paid  imder  protest  at  the  port  of  San  Juan, 
the  capital  of  the  island,  upon  several  consignments  of  merchandise 
imported  into  Porto  Rico  from  New  York  between  July  26,  1898,  and 
May  1,  1900,  under  the  terms  of  a  proclamation  of  General  Miles  of 
that  date,  directing  the  exaction  of  the  former  Spanish  and  Porto  Rican 
duties,  under  a  customs  tariff  for  Porto  Rico  proclaimed  by  order  of 
the  President  on  August  19,  1898,  and  imder  an  amended  customs 
tariff  promulgated  January  20,  1899,  also  by  order  of  the  President. 

By  referring. to  the  first  part  of  this  article^'  it  will  be  noticed  that 
the  collection  of  these  duties  took  place  during  the  whole  period  of 
military  activities  of  the  United  States  forces  in  the  island,  comprising 
the  military  invasion  and  occupation  and  the  military  r^ime  after  the 
formal  acquisition  of  the  island,  but  prior  to  the  taking  effect.  May  1, 
1900,  of  the  law  already  mentioned  ^^  temporarily  providing  ''revenues 
and  a  civil  government  for  Porto  Rico,  and  for  other  purposes,''  ap- 
proved April  12,  1900,  and  conmionly  known  as  the  Foraker  Act. 

This  period  of  military  activities,  although  apparently  resting  upon 
the  same  legal  foundations  throughout  its  whole  duration,  is,  however, 
as  already  suggested,^^  very  sharply  divided,  in  contemplation  of  law, 
by  the  exchange  of  ratifications  of  the  Treaty  of  Paris,  into  two  dif- 
ferent parts  which  must  be  distinguished  from  each  other.     This  is 

"  182  U.  S.  222. 

7»  This  Journal,  Oct.  1915,  pp.  887,  900,  906. 

•^^  Ibid.,  p.  911. 

"  Ibid.,  pp.  908  et  seq. 
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obviously  so  when  it  is  considered  that  by  the  formal  ratification  of 
that  treaty  the  cession  of  Porto  Rico  by  Spain  to  the  United  States 
was  solemnly  and  completely  effected.  The  first  part  of  this  rather 
short  military  period  comprised  the  military  invasion  and  occupation 
of  the  island,  and  during  it  the  relation  between  the  United  States  and 
Porto  Bico,  as  already  observed/*  was  international  in  character  and 
had  to  be  governed  by  the  laws  of  war  relating  to  the  invasion  and 
military  occupation  of  foreign  territory  by  a  hostile  army,  which  must 
make  every  necessary  provision  for  the  carrjdng  on  of  government  and 
its  necessary  agencies. 

In  the  case  under  consideration  the  court  recognized  the  distinction 
which  we  have  just  noted  and  held  that  as  to  the  duties  exacted  by  the 
military  authorities  of  the  United  States  during  the  first  part  of  the 
period  of  military  activities  in  the  island,  they  had  been  properly  and 
legally  exacted  imder  the  war  power,  and  to  this  all  the  Judges  unani- 
mously assented,  for  the  reason  that  Porto  Rico  was,  at  that  time, 
foreign  territory  in  the  military  possession  of  the  United  States. 

Commenting  upon  the  case  of  Cross  v,  Harrison^  on  this  subject 
the  court  said: 

Upon  this  point  that  case  differs  from  the  one  under  consideration 
only  in  the  particular  that  the  duties  were  levied  in  Cross  v.  Harrison 
upon  goods  imported  from  foreign  countries  into  California,  while  in 
the  present  case  they  were  imported  from  New  York,  a  port  of  the  con- 
quering country.  This,  however,  is  quite  immaterial.  The  United 
States  and  Porto  Rico  were  still  foreign  countries  with  respect  to  each 
other,  and  the  same  right  which  authorized  us  to  exact  duties  upon  mer- 
chandise imported  from  Porto  Rico  to  the  United  States  authorized  the 
miUtary  commander  in  Porto  Rico  to  exact  duties  upon  goods  imported 
into  that  island  from  the  United  States  The  fact  that,  notwithstand- 
ing the  military  occupation  of  the  United  States,  Porto  Rico  remained 
a  foreign  country  within  the  revenue  laws  is  established  by  the  case  of 
Fleming  v.  Page,  9  How.  603,  in  which  we  held  that  the  capture  and 
occupation  of  a  Mexican  port  during  our  war  with  that  country  did 
not  make  it  a  part  of  the  United  States,  and  that  it  still  remained  a 
foreign  country  within  the  meaning  of  the  revenue  laws.  The  right  to 
exact  duties  upon  goods  imported  into  Porto  Rico  from  New  York  arises 
from  the  fact  that  New  York  was  still  a  foreign  coimtry  with  respect 

"  This  Journal,  Oct.  1915,  pp.  901  et  seg. 
"  16  How.  164. 
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to  Porto  Rico,  and  from  the  correlative  right  to  exact  at  New  York 
duties  upon  merchandise  imported  from  that  island. 

The  harmony  of  the  court  disappears,  however,  when  it  comes  to 
deal  with  the  second  part  of  the  military  period,  that  is  to  say,  with 
that  portion  of  the  case  which  relates  to  import  duties  laid  and  paid 
during  the  military  regime  following  the  exchange  of  ratifications  of 
the  Treaty  of  Paris. 

In  announcing  the  majority  opinion  of  the  court  upon  this  particular 
subject,  Mr.  Justice  Brown  said: 

Different  considerations  apply  with  respect  to  duties  levied  after  the 
ratification  of  the  treaty  and  the  cession  of  the  island  to  the  United 
States.  Porto  Rico  then  ceased  to  be  a  foreign  country,  and,  as  we  have 
just  held  in  De  Lima  v.  Bidwell,  the  right  of  the  collector  of  New  York 
to  exact  duties  upon  imports  from  that  island  ceased  with  the  exchange 
of  ratifications.  We  have  no  doubt,  however,  that,  from  the  necessities 
of  the  case,  the  right  to  administer  the  government  of  Porto  Rico  con- 
tinued in  the  military  commanders  after  the  ratification  of  the  treaty, 
and  until  further  action  by  Congress.  Cross  v.  Harrison,  above  cited. 
At  the  same  time,  while  the  right  to  administer  the  government  con- 
tinued, the  conclusion  of  the  treaty  of  peace  and  the  cession  of  the 
island  to  the  United  States  were  not  without  their  significance.  By 
that  act  Porto  Rico  ceased  to  be  a  foreign  country,  and  the  right  to 
collect  duties  upon  imports  from  that  island  ceased.  We  think  the  cor- 
relative right  to  exact  duties  upon  importations  from  New  York  to 
Porto  Rico  also  ceased.  The  spirit  as  well  as  the  letter  of  the  tariff 
laws  admit  of  duties  being  levied  by  a  miUtary  commander  only  upon 
importations  from  foreign  countries;  and  while  his  power  is  necessarily 
despotic,  this  must  be  understood  rather  in  an  administrative  than 
in  a  legislative  sense. 

Then  he  proceeds  to  consider  the  limitations  imposed  upon  the  legis- 
lative powers  of  military  commanders  in  the  conquered  territory  and 
concludes  his  remarks  by  saying: 

Without  questioning  at  all  the  original  validity  of  the  order  imposing 
duties  upon  goods  imported  into  Porto  Rico  from  foreign  countries, 
we  think  the  proper  construction  of  that  order  is,  that  it  ceased  to  apply 
to  goods  imported  from  the  United  States  from  the  moment  the  United 
States  ceased  to  be  a  foreign  country  with  respect  to  Porto  Rico,  and 
that  until  Congress  otherwise  constitutionally  directed,  such  merchan- 
dise was  entitl^  to  free  entry.  An  unlimited  power  on  the  part  of  the 
Commander-in-Chief  to  exact  duties  upon  imports  from  the  States 
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might  have  placed  Porto  Rico  in  a  most  embarrassing  situation.  The 
ratification  of  the  treaty  and  the  cession  of  the  island  to  us  severed  her 
connection  with  Spain,  of  which  the  island  was  no  longer  a  colony,  and 
with  respect  to  which  she  had  become  a  foreign  country.  The  wall  of 
the  Spanish  tariff  was  raised  against  her  exports,  the  wall  of  the  military 
tariff  against  her  imports,  from  the  mother  country.  She  received  no 
compensation  from  her  new  relations  with  the  United  States.  If  her 
exports,  upon  arriving  there,  were  still  subject  to  the  same  duties  as 
merchandise  arriving  from  other  foreign  countries,  while  her  imports 
from  the  United  States  were  subjected  to  duties  prescribed  by  the 
Commander-in-Chief,  she  would  be  placed  in  a  position  of  practical 
isolation,  which  could  not  fail  to  be  disastrous  to  the  business  and 
finances  of  the  island.  It  had  no  manufactures  or  markets  of  its  own, 
and  was  dependent  upon  the  markets  of  other  countries  for  the  sale  of 
her  productions  of  coffee,  sugar  and  tobacco.  In  our  opinion  the  au- 
thority of  the  President  as  Commander-in-Chief  to  exact  duties  upon 
imports  from  the  United  States  ceased  with  the  ratification  of  the  treaty 
of  peace,  and  her  right  to  the  free  entry  of  goods  from  the  ports  of  the 
United  States  continued  imtil  Congress  should  constitutiontJly  legislate 
upon  the  subject. 

The  dissenting  opinion  was  forcefully  voiced  by  Mr.  Justice  White, 
and  with  him  concurred  Mr.  Justice  Gray,  Mr.  Justice  Shiras  and 
Mr.  Justice  McKenna.  By  a  refined  and  vigorous  reasoning,  following 
the  lines  laid  down  by  him  in  Downes  v.  Bidwell,  which  will  be  con- 
sidered hereafter,  he  mak^s  evident  the  conclusion  that  as  long  as  Porto 
Rico  is  in  a  position  where  it  is  subject  to  the  power  of  Congress  to  levy 
an  impost  tariff  duty  on  merchandise  coming  from  that  island  into  the 
United  States,  it  must  be  held  to  be  a  foreign  country,  not  interna- 
tionally, but  witkin  the  meaning  of  the  tariff  laws  of  the  United  States. 
He  also  took  the  view  that  such  laws  did  not  apply  to  Porto  Rico  with- 
out Congressional  action;  in  fact,  he  said: 

I  cannot  conceive  that  under  the  provisions  of  the  Constitution 
conferring  upon  Congress  the  power  to  raise  revenue  that  consequences 
such  as  would  flow  from  immediately  putting  in  force  in  Porto  Rico 
the  revenue  laws  of  the  United  States  could  constitutionally  be  brought 
about  without  ilffording  to  the  Congress  the  opportunity  to  adjust  the 
revenue  laws  of  he  United  States  to  meet  the  new  situation. 

De  Lima  v.  Bidwell.^  This  was  an  action  against  the  collector  of 
the  port  of  New  York  to  recover  duties  alleged  to  have  been  illegally 

"  182  U.  S.  1. 
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exacted  and  paid  under  protest,  upon  certain  importations  of  sugar 
from  San  Juan  in  the  Island  of  Porto  Rico,  during  the  autumn  of  1899, 
and  subsequent  to  the  cession  of  the  island  to  the  United  States. 

The  question  raised  in  this  case  was  different  from  the  one  presented 
in  the  second  part  of  the  Dooley  case,  which  we  have  just  considered. 
In  that  case  the  duties  were  exacted  at  the  port  of  San  Juan  upon  mer- 
chandise imported  from  New  York,  under  customs  tariffs  proclaimed 
by  order  of  the  President,  as  conmiander-in-chief  of  the  miUtary  forces 
of  the  United  States  in  control  of  the  island.  In  this  case  the  duties 
were  exacted  at  the  port  of  New  York  upon  merchandise  imported  from 
Porto  Rico,  under  a  general  tariff  act  of  Congress  of  July  24,  1897,™ 
commonly  known  as  the  Dingley  Act,  the  first  section  of  which  pro- 
vides ^'that  on  and  after  the  passage  of  this  act,  unless  otherwise  spe- 
cially provided  for  in  this  act,  there  shall  be  levied,  collected,  and  paid 
upon  all  articles  imported  from  foreign  countries,  and  mentioned  in 
the  schedules  herein  contained,  the  rates  of  duty  which  are,  by  the 
schedules  and  paragraphs,  respectively  prescribed."  The  question 
therefore  was  not,  as  in  the  Dooley  case,  whether  the  customs  tariffs 
for  Porto  Rico  of  August  19, 1898,  and  February  1, 1899,  prescribed  by 
the  President,  as  commander-in-chief,  continued  in  effect  for  the  im- 
position of  duties  upon  merchandise  imported  into  Porto  Rico  from 
the  United  States  after  April  11,  1899,  the  date  of  the  formal  exchange 
of  ratifications  of  the  Treaty  of  Paris,  and  the  cession  of  the  island  to 
the  United  States,  but  rather  whether  an  Act  of  Congress  imposing 
certain  duties  upon  merchandise  imported  into  the  United  States  from 
''foreign  countries"  had  application  to  goods  imported  from  Porto 
Rico  after  such  formal  exchange  of  ratifications  of  the  treaty  and  com- 
plete acquisition  of  the  island  by  the  United  States. 

In  so  far,  however,  as  the  decision  in  both  cases  is  controlled  by  the 
same  ultimate  conclusion  as  to  the  status  of  Porto  Rico  with  respect 
to  the  tariff  laws  of  the  United  States,  the  distinction  is  more  apparent 
than  real.  In  the  Dooley  case,  for  instance,  the  primary  question  was 
whether  the  President,  as  commander-in-chief,  had  authority  to  impose 
any  duties  at  all  upon  merchandise  imported  from  New  York  into 
Porto  Rico.    Prior  to  the  ratification  of  the  treaty  the  powers  of  the 

'•aOStat.  151,  ch.  11. 
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President,  as  commander-in-chief,  were  unlimited  in  the  sense  that 
he  could  exact  any  impost  duty  that  he  saw  fit  upon  any  merchandise 
coming  into  the  island  from  anywhere,  simply  because,  as  already  stated, 
at  that  time,  Porto  Rico  was  a  foreign  territory  in  the  military  posses- 
sion— not  within  the  sovereignty — of  the  United  States.  After  the 
acquisition,  however,  the  military  powers  of  the  President  in  this  re- 
spect were  restricted  to  the  imposition  of  duties  upon  merchandise  im- 
ported into  the  island  from  foreign  countries  only;  for,  as  said  by  Mr. 
Justice  Brown  in  that  case,  ^'the  spirit  as  well  as  the  letter  of  the  tariff 
laws  admit  of  duties  being  levied  by  a  military  commander  only  upon 
importations  from  foreign  countries."  And  this,  of  course,  made  the 
decision  of  the  case  turn  upon  the  question  whether  Porto  Rico  was  a 
"foreign  country"  within  the  meaning  of  the  tariflF  laws  of  the  United 
States,  the  same  as  in  the  De  Lima  case,  now  imder  consideration. 
Said  Mr.  Justice  Brown  in  this  case: 

A  foreign  country  was  defined  by  Mr.  Chief  Justice  Marshall  and 
Mr.  Justice  Story  to  be  one  exclusively  within  the  sovereignty  of  a 
foreign  nation,  and  without  the  sovereignty  of  the  United  States.  The 
status  of  Porto  Rico  was  this:  The  island  had  been  for  some  months 
under  military  occupation  by  the  United  States  as  a  conquered  country, 
when,  by  the  second  article  of  the  treaty  of  peace  between  the  United 
States  and  Spain,  signed  December  10, 1898,  and  ratified  April  11, 1899, 
Spain  ceded  to  the  United  States  the  Island  of  Porto  Rico,  which  has 
ever  since  remained  in  our  possession,  and  has  been  governed  and  ad- 
ministered by  us.  If  the  case  depended  solely  upon  these  facts,  and  the 
question  were  broadly  presented  whether  a  country  which  has  been 
ceded  to  us,  the  cession  accepted,,  possession  delivered,  and  the  island 
occupied  and  administered  without  interference  by  Spain  or  any  other 
Power,  was  a  foreipi  countiy  or  domestic  territory,  it  would  seem  that 
there  could  be  as  little  hesitation  in  answering  this  question  as  there 
would  .be  in  determining  the  ownership  of  a  house  deeded  in  fee  simple 
to  a  purchaser  who  had  accepted  the  deed,  gone  into  possession,  paid 
taxes  and  made  improvements  without  let  or  hindrance  from  his  vendor. 
But  it  is  earnestly  insisted  by  the  government  that  it  never  could  have 
been  the  intention  of  Congress  to  admit  Porto  Rico  into  a  customs 
union  with  the  United  States,  and  that,  while  the  island  may  be  to  a 
certain  extent  domestic  territory,  it  still  remains  a  "foreign  country" 
under  the  tariff  laws,  until  Congress  has  embraced  it  within  the  general 
revenue  system. 

After  reviewing  a  number  of  cases  previously  decided  by  the  Supreme 
Court,  involving  questions  of  this  character,  and  certain  regulations  of 
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the  executive  departments  relating  to  the  only  possessions  in  connec- 
tion with  which  the  question  of  the  status  of  newly  acquired  territory 
previous  to  any  action  by  Congress  had  arisen,  and  which  were  sup- 
posed to  favor  the  contention  of  the  government,  as  well  as  the  con- 
struction put  upon  this  question  by  Section  2  of  the  Foraker  Act  which 
makes  a  distinction  between  foreign  coimtries  and  Porto  Rico  by  en- 
acting that  the  same  duties  shall  be  paid  upon  ''all  articles  imported 
into  Porto  Rico  from  ports  other  than  those  of  the  United  States,  which 
are  required  by  law  to  be  collected  upon  articles  imported  into  the 
United  States  from  foreign  countries,"  he  said: 

From  this  rSsum^  of  the  decisions  of  this  court,  the  instructions  of  the 
executive  departments,  and  the  above  Act  of  Congress,  it  is  evident 
that,  from  1803,  the  date  of  Mr.  Gallatin's  letter,  to  the  present  time, 
there  is  not  a  shred  of  authority,  except  a  dictum  in  Fleming  v.  Page 
(practically  overruled  in  Cross  v.  Harrison),  for  holding  that  a  district 
ceded  to  and  in  the  possession  of  the  United  States  remains  for  any  pur- 
pose a  foreign  country.  *  *  *  The  practice  of  the  executive  depart- 
ments, thus  continued  for  more  than  half  a  century,  is  entitled  to  great 
weight,  and  should  not  be  disregarded  nor  overturned  except  for  cogent 
reasons,  and  unless  it  be  clear  that  such  construction  be  erroneous.  But 
were  this  presented  as  an  original  question  we  should  be  impelled  irre- 
sistibly to  the  same  conclusion. 

Then  he  proceeded  to  emphasize  the  importance  and  binding  force 
of  a  treaty  as  being,  constitutionally,  placed  upon  the  same  footing 
and  made  of  like  obligation,  with  an  act  of  legislation,  and  said  that  one 
of  the  ordinary  incidents  of  a  treaty  is  the  cession  of  territory.  It  is 
not  too  much  to  say  it  is  the  rule,  rather  than  the  exception,  that  a 
treaty  of  peace,  following  upon  a  war,  provides  for  a  cession  of  territory 
to  the  victorious  party;  that  the  territory  thus  acquired  is  acquired  as 
absolutely  as  if  the  annexation  were  made,  as  in  the  case  of  Texas  and 
Hawaii,  by  an  act  of  Congress. 

"  It  follows  from  this,"  he  said,  "  that  by  the  ratification  of  the  Treaty 
of  Paris  the  island  became  territory  of  the  United  States — ^although  not 
an  organized  territory  in  the  technical  sense  of  the  word." 

That  the  territory  thus  acquired  is  subject  to  the  I^islative  authority  of 
Congress  is  made  apparent  by  the  court;  in  fact  Mr.  Justice  Brown  said: 

It  is  an  authority  which  arises,  not  necessarily  from  the  territorial 
clause  of  the  Constitution,  but  from  the  necessities  of  the  case,  and 
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from  the  inability  of  the  States  to  act  upon  the  subject.  Under  this 
authority  Congress  may  deal  with  territory  acquired  by  treaty;  may 
administer  its  government  as  it  does  that  of  the  District  of  Columbia;  it 
may  organize  a  local  territorial  government;  it  may  admit  it  as  a  State 
upon  an  equality  with  other  States;  it  may  sell  its  public  lands  to  in- 
dividual citizens  or  may  donate  them  as  homesteads  to  actual  settlers. 
In  short,  when  once  acquired  by  treaty,  such  territory  belongs  to  the 
United  States,  and  is  subject  to  the  disposition  of  Congress. 

Then  he  went  on  to  say  that  territory  thus  acquired  can  remain  a 
foreign  country  imder  the  tariff  laws  only  upon  one  of  two  theories; 
either  that  the  word  ''foreign"  applies  to  such  countries  as  were  foreign 
at  the  time  the  statute  was  enacted,  notwithstanding  any  subsequent 
change  in  their  condition,  or  that  they  remain  foreign  under  the  tariff 
laws  until  Congress  has  formally  embraced  them  within  the  customs 
union  of  the  States.  The  first  theory,  he  said,  was  obviously  untenable, 
because  while  a  statute  is  presumed  to  speak  from  the  time  of  its  enact- 
ment, it  embraces  all  such  persons  or  things  as  subsequently  fall  within 
its  scope,  and  ceases  to  apply  to  such  as  thereafter  fall  without  its  scope. 
"So  when  the  Constitution  of  the  United  States  declares  in  Article  I, 
sec.  10,  that  the  States  shall  not  do  certain  things,  this  declaration 
operates  not  only  upon  the  thirteen  original  States,  but  upon  all  who 
subsequently  become  such;  and  when  Congress  places  certain  restric- 
tions upon  the  powers  of  a  territorial  l^islature,  such  restriction  ceases 
to  operate  the  moment  such  territory  is  admitted  as  a  State."  By 
parity  of  reasoning,  he  said,  a  country  ceases  to  be  foreign  the  instant 
it  becomes  domestic.  "So,  too,  if  Congress  saw  fit  to  cede  one  of  its 
newly  acquired  territories  (even  assuming  that  it  had  the  right  to  do 
so)  to  a  foreign  Power,  there  could  be  no  doubt  that  from  the  day  of 
such  cession  and  the  delivery  of  possession,  such  territory  would  be- 
come a  foreign  country,  and  be  reinstated  as  such  under  the  tariff  laws. 
Certainly  no  Act  of  Congress  would  be  necessary  in  such  case  to  declare 
that  the  laws  of  the  United  States  had  ceased  to  apply  to  it."  Reverting 
to  the  other  alternative  of  his  prop)osition,  he  said: 

The  theory  that  a  country  remains  foreign  with  respect  to  the  tariff 
laws  until  Congress  has  acted  by  embracing  it  within  the  Customs 
Union,  presupposes  that  a  coimtry  may  be  domestic  for  one  purpose 
and  foreign  for  another.  It  may  undoubtedly  become  necessary  for 
the  adequate  administration  of  a  domestic  territory  to  pass  a  special 
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act  providing  the  proper  machinery  and  officers,  as  the  President 
would  have  no  authority,  except  under  the  war  power,  to  administer 
it  himself;  but  no  act  is  necessary  to  make  it  domestic  territory  if  once 
it  has  been  ceded  to  the  United  States.  *  *  *  This  theory  also 
presupposes  that  territory  may  be  held  indefinitely  by  the  United  States; 
that  it  may  be  treated  in  every  particular,  except  for  tariff  purposes, 
as  domestic  territory;  that  laws  may  be  enacted  and  enforced  by  officers 
of  the  United  States  sent  there  for  that  purpose;  that  insurrections  may 
be  suppressed,  wars  carried  on,  revenues  collected,  taxes  imposed;  in 
short,  that  everything  may  be  done  which  a  government  can  do  within 
its  own  boundaries,  and  yet  that  the  territory  may  still  remain  a  foreign 
country.  That  this  state  of  things  may  be  continued  for  years,  for  a 
century  even,  but  that  until  Congress  enacts  otherwise,  it  still  remains 
a  foreign  country.  To  hold  that  this  can  be  done  as  matter  of  law  we 
deem  to  be  pure  judicial  legislation.  We  find  no  warrant  for  it  in  the 
Constitution  or  in  the  powers  conferred  upon  this  court.  It  is  true  the 
nonaction  of  Congress  may  occasion  a  temporary  inconvenience;  but 
it  does  not  follow  that"  courts  of  justice  are  authorized  to  remedy  it  by 
inverting  the  ordinary  meaning  of  words. 

If  an  act  of  Congress  be  necessary  to  convert  a  foreign  country  into 
domestic  territory,  the  question  at  once  suggests  itself,  what  is  the  char- 
acter of  the  legislation  demanded  for  this  purpose?  Will  an  act  appro- 
priating money  for  its  purchase  be  sufficient?  Apparently  not.  Will 
an  act  appropriating  the  duties  collected  upon  imports  to  and  from 
such  country  for  the  benefit  of  its  government  be  sufficient?  Appar- 
ently not.  Will  acts  making  appropriations  for  its  postal  service,  for 
the  establishment  of  Ughthouses,  for  the  maintenance  of  quarantine 
stations,  for  erecting  public  buildings,  have  that  effect?  Will  an  act 
establishing  a  complete  local  government,  but  with  the  reservation  of 
a  right  to  collect  duties  upon  commerce,  be  adequate  for  that  purpose? 
None  of  these,  nor  all  together,  will  be  sufficient,  if  the  contention  of  he 
Government  be  sound,  since  acts  embracing  all  these  provisions  have 
been  passed  in  connection  with  Porto  Rico,  and  it  is  insisted  that  it  is 
still  a  foreign  countiy  within  the  meaning  of  the  tariff  laws.  We  are 
unable  to  acquiesce  in  this  assumption  that  a  territory  may  be  at  the 
same  time  both  foreign  and  domestic. 

In  conclusion,  the  court  was  of  opinion  that  at  the  time  these  duties 
were  levied  Porto  Rico  was  not  a  foreign  country  within  the  meaning 
of  the  tariff  laws,  but  a  territory  of  the  United  States,  that  the  duties 
were  illegally  exacted  and  that  the  plaintiffs  were  entitled  to  recover 
them. 

Mr.  Chief  Justice  Fuller,  Mr.  Justice  Harlan,  Mr.  Justice  Brewer 
and  Mr.  Justice  Peckham  concurred  in  this  opinion  without  adding  a 
single  remark  to  it. 
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Mr.  Justice  M cKenna,  with  whom  concurred  Mr.  Justice  Shiras  and 
Mr.  Justice  White,  delivered  a  dissenting  opinion,  in  which,  to  begin 
with,  he  refutes  the  contention  that  in  order  to  settle  the  controversy 
in  this  litigation  it  was  enough  to  settle  whether  Porto  Rico  was  foreign 
country  or  domestic  territory,  "to  use  the  antithesis  of  the  opinion  of 
the  court,"  and,  outlining  the  same  reasoning  for  the  doctrines  in  the 
Downes  case,  he  asks  whether  these  expressions  ''foreign"  or  ''domes- 
tic" are  to  be  taken  abstractly  and  imqualifiedly — to  the  full  extent 
that  those  words  implied — or  limitedly,  in  the  sense  that  the  word  "for- 
eign" is  used  in  the  customs  laws  of  the  United  States.  "If  abstractly," 
he  says,  "the  case  turns  upon  a  definition,  and  the  issue  becomes  single 
and  simple.  If  at  the  time  the  duties,  which  are  complained  of,  were 
levied,  Porto  Rico  was  as  much  a  foreign  country  as  it  was  before  the 
war  with  Spain,  if  it  was  as  much  domestic  territory  as  New  York  now 
is,  there  would  be  no  serious  controversy  in  the  case.  If  the  former, 
the  terms  and  the  intention  of  the  Dingley  Act  would  apply.  If  the 
latter,  whatever  its  words  or  intentions,  it  could  not  be  applied.  Be- 
tween these  extremes  there  are  other  relations,  and  that  Porto  Rico 
occupies  one  of  them  and  its  products  hence  were  subject  to  duties 
under  the  Dingley  Tariff  Act  can  be  demonstrated." 

Then  he  proceeds  to  discuss  the  statements  of  the  court  and  refers  at 
great  length  to  the  cases  of  Fleming  v.  Page,  United  States  v.  Rice,  and 
Cross  V.  Harrison,  examined  by  the  court,  and  reaches  the  conclusion 
that  Porto  Rico  did  not  become  territory  of  the  United  States  by  the 
mere  effect  of  the  treaty  and  its  ratification,  and  that  congressional 
action  was  necessary  before  it  could  become  incorporated  as  a  part  of 
the  territory  of  the  United  States  and  thereby  cease  to  be  foreign  so 
far  as  the  revenue  laws  of  the  United  States  were  concerned. 

Mr.  Justice  Gray  wrote  a  separate  dissenting  opinion  in  which  he 
merely  said  that  he  was  compelled  to  dissent  from  the  judgment  in  this 
case,  because  it  appeared  to  him  irreconcilable  with  the  unanimous 
opinion  of  the  court  in  Fleming  v.  Page  and  with  the  opinion  of  the 
majority  of  the  justices  in  the  case,  the  same  day  decided,  of  Downes  v. 
Bidwell. 

Pedro  CAp6-RoDRfGUEz. 

(To  be  continued  in  the  next  number.) 
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In  a  recent  editorial  of  one  of  the  legal  periodicals,  the  author  quotes 
Alexander  Hamilton's  statement  in  the  Federalist,  that  ''it  is  essential  to 
the  idea  of  law  that  it  be  atf^ended  with  a  sanction^  or  in  other  words,  a 
penalty  or  punishment  for  disobedience/'  and  from  this  premise  draws 
the  following  conclusion:  ^  ''The  law  of  nations,  so-called,  is  a  mere 
empty  term  or  phrase,  a  high  resounding  name  for  something  in  and  of 
itself  vain  and  impotent." 

To  most  authorities  and  students  of  international  law,  the  author's 
conclusion  is  somewhat  astoimding,  but  the  fact  that  the  statement 
could  be  made  by  a  prominent  legal  editor,  illustrates  the  extent  of  the 
present  popular  distrust  of  the  science. 

From  the  substantive  point  of  view,  international  law  has  reached  an 
advanced  stage  of  development.  The  methods  of  enforcing  it  are  yet 
imperfect,  but  it  is  certainly  not  now  wholly  without  "sanction."  In  his 
Digest  of  International  Law,  John  Bassett  Moore  enumerates  the  follow- 
ing "modes  of  redress"  for  infringements  of  international  rights: 

(1)  Negotiation;  (2)  good  offices  and  mediation;  (3)  arbitration; 
(4)  withdrawal  of  diplomatic  relations;  (6)  retortion  or  retaliation; 
(6)  display  of  force;  (7)  use  of  force;  (8)  reprisals;  (9)  pacific  blockade; 
(10)  embargo;  (II)  nonintercourse. 

Intranational  or  mumcipal  law  relies  ultimately  for  its  enforcement  on 
two  instruments:  (1)  the  power  of  public  officers  to  whom  the  duty  of 
enforcing  the  law  has  been  delegated  by  common  consent,  and  (2)  the 
instrument  of  "self-help." 

The  present  methods  of  enforcing  international  rights  partake  ahnost 
wholly  of  the  nature  of  "self-help."  In  so  far,  however,  as  a  nation  em- 
plo3dng  them  correctly  interprets  its  rights,  it  is  enforcing  international 
law  and  gives  to  it  "sanction." 

Even  with  such  remedies,  inadequate  though  they  are,  the  law  is  en- 
forced in  by  far  the  large  majority  of  cases.    As  in  the  administration  of 

^  Bench  and  Bar,  Vol.  9,  No.  11,  p.  478. 
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law  within  nations,  the  spectacular  examples  of  miscarriage  of  justice, 
the  armed  revolts  against  the  law  are  the  exceptions.  The  records  of  the 
foreign  office  of  any  great  nation,  the  many  historical  instances  where 
recalcitrant  nations  have  been  forced  to  obey  the  law  by  the  employ- 
ment of  oame  one  of  these  "modes  ot  redress/'  are  evidence  that  the  en- 
forcement of  the  law  is  the  rule. 

"legal"  AND  "illegal"  WAR 

War  is  recogniaed  in  international  law  at  present  as,  under  some  cir- 
cumstances at  least,  a  logal  method  of  enforcing  rights.  It  is  not  coun- 
tenanced as  legal  when  prosecuted  for  plunder  or  oppression,  or  except 
as  an  ultimate  remedy;  nor  is  there  in  international  law  any  recognition 
of  the  theory  that  it  is  beneficial  as  a  sort  of  national  virulent  exercise, 
or  that  it  is  the  necessary  permanent  fruit  of  irreconcilable  racial  differ- 
ences. The  theory  of  "legal  war"  was  probably  correctly  stated  in  the 
Instructions  for  the  Government  of  the  Armies  of  the  United  States  in 
the  Field,  issued  in  1863,  as  follows:  ^ 

Modem  times  are  distinguished  from  earlier  ages  by  the  existence  at 
one  and  the  same  time  of  many  nations  and  great  governments  related  to 
one  another  in  close  intercourse. 

Peace  is  their  normal  condition;  war  is  the  exception.  The  ultimate 
object  of  all  modem  war  is  a  renewed  state  of  peace.    *    *    * 

Ever  since  the  formation  and  coexistence  of  modem  nations,  and  ever 
since  wars  have  become  great  national  wars,  war  has  come  to  be  ac- 
knowledged not  to  be  its  own  end,  but  the  means  to  obtain  great  ends  of 
state,  or  to  consist  in  defense  against  wrong. 

Some  writers  in  international  law,  including  Vattel '  and  Bynker- 
shoek,^  have  defined  war  generally  as  the  method  by  which  nations 
prosecute  their  "rights."  Grotius  was  more  discriminating  and  said:  ^ 
"We  do  not  say  that  war  is  a  state  oijuat  contention,  because  precisely 
the  point  to  be  examined  is,  whether  there  be  just  war,  and  what  war  is 
just."  Obviously,  war  prosecuted  by  a  nation  which  incorrectly  inter- 
prets the  law  and  its  rights  thereunder,  operates  not  to  enforce  but  to 
defeat  the  law. 

'   *  General  Orders  No.  100,  War  of  the  Rebellion,  Official  Records,  Series  III,  151. 
»  Book  3,  Ch.  1,  Par.  1. 
«  Book  1,  Ch.  1. 
» Ibid.,  Par.  2. 
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It  is  difficult  to  reconcile  with  the  principle  that  aggressive  war  is 
sometimes  ''legal"  mider  international  law  the  prevalent  theory  of  the 
imlimited  right  of  self-defense  by  nations.  Most  authorities  state  un- 
quaUfiedly  that  a  nation  attacked  with  force  has  not  only  the  right  but 
the  duty  to  repel  the  attack,  wholly  regardless  of  its  cause.  Halleck 
says:  • 

Self-preservation  *  *  *  is  one  of  the  most  essential  and  impor- 
tant rights  incident  to  State  sovereignty.  *  *  *  It  is  not  only  a 
right  with  respect  to  other  states,  but  a  duty  with  respect  to  its  own 
members  and  one  of  the  most  solemn  and  important  duties  which  it 
owes  to  them. 

Even  Sir  Edward  Fry,  a  Quaker,  and  former  Law  Justice  of  Great 
Britain,  said  at  The  Hague  in  1907: 

*  *  *  My  government  recognizes  that  it  belongs  to  the  duty  of 
every  country  to  protect  itself  against  its  enemies  and  against  the  dan- 
gers by  which  it  may  be  threatened,  and  that  every  government  has  the 
right  and  the  duty  to  decide  what  its  own  country  ought  to  do  for  this 
purpose. 

If  the  right  of  a  nation  to  defend  itself  is  unlimited,  and  if  there  is  also 
the  right  to  prosecute  aggressive  war  in  the  enforcement  of  rights,  the 
curious  anomaly,  repulsive  to  standards  of  legal  consistency,  results  that 
two  warring  nations  may  both  be  acting  quite  within  their  international 
legal  rights  and  the  enforcement  of  either  right  is  inconsistent  with  the 
other. 

In  the  evolution  of  law  among  individuals  there  was  once  a  time 
when  "self-help"  was  used  extensively  as  a  means  by  which  rights  were 
enforced.  Pollock  and  Maitland,  speaking  of  mediseval  EInglish  law, 
say:^ 

For  a  long  time,  law  was  very  weak,  and  as  a  matter  of  fact,  it  could 
not  prevent  "self-help"  of  the  most  violent  kind.  Nevertheless,  at  a 
fairly  early  stage  in  its  history  it  begins  to  prohibit  in  uncompromising 
terms  any  and  every  attempt  to  substitute  force  for  judgment.  *  *  * 
So  fierce  is  it  against  "self-help"  that  it  can  hardly  be  induced  to  find  a 
place  even  for  self-defense. 

'  Halleck,  International  Law,  Vol.  I,  p.  120. 

^  Pollock  and  Maitland,  History  of  the  EngUsh  Law,  Vol.  II,  p.  574. 
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As  the  law  has  developed,  the  duty  of  enforcing  it  and  the  right  to 
employ  force  for  this  purpose  have  been  under  most  circumstances  taken 
from  individuals  and  delegated  to  public  oflScials  who  act  after  rights 
have  been  judicially  determined.  "Self-help"  has,  however,  been  re- 
tained as  a  supplementary  means  of  enforcing  the  law  in  certain  in- 
stances, notably  in  the  right  to  abate  nuisances  and  to  restrict  certain 
trespasses,  and  to  defend  against  assaults.  The  New  York  Penal  Law 
provides  ®  that  the  use  of  "force  or  violence  upon  or  towards  the  person 
of  another  is  not  unlawful"  in  six  enumerated  classes  of  cases.  Self- 
defense  is  specifically  authorized,  but  at  the  same  time,  the  right  is 
strictly  limited  in  the  following  language:  ^ 

An  act,  otherwise  criminal,  is  justifiable  when  it  is  done  to  protect  the 
person  committing  it,  or  another  whom  he  is  bound  to  protect,  from  in- 
evitable and  irreparable  personal  injury,  and  the  injury  could  only  be 
prevented  by  the  act,  nothing  more  being  done  than  is  necessary  to  pre- 
vent the  injury. 

An  individual  does  not  have  the  legal  right  to  employ  "self-help," 
except  as  so  authorized,  and  has  no  right  to  defend  himself  against  the 
acts  of  either  individuals  or  police  officers  legally  engaged  in  enforcing 
the  law. 

Drawing  conclusions  from  analogies  is  always  dangerous,  but  if  the 
evolution  of  international  law  is  to  follow  at  all  the  evolution  of  intra- 
national law,  it  seems  probable  that  the  future  will  realize  neither  the 
theory  that  the  right  of  individual  nations  to  use  force  will  be  entirely 
abolished,  nor  the  theory  that  the  right  to  employ  it  will  continue  with- 
out limit;  but  that  the  responsibility  of  enforcing  international  law  will  at 
some  time  be  delegated  to  specially  authorized  officials,  and  national 
"self-help"  will  be  permitted,  so  far  and  only  so  far  as  it  assists  in  estab- 
lishing justice  and  order. 

LAW 

Intranational  law  is  divided  into  two  classes,  civil  law  and  criminal 
law.  Civil  law  deals  with  acts  and  rights  affecting  primarily  individuals 
only  and  not  the  community  as  a  whole.    Criminal  law  deals  with  acts 

>  Section  246. 
•Section  42. 
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which,  though  usually  infringing  the  rights  of  specific  individuals,  are 
also  conceived  as  a£fecting  the  pub^c  welfare  and  the  order  of  the  entire 
state. 

International  law  has  not  drawn  a  similar  distinction  in  dealing  with 
the  acts  of  nations.  A  recognition  that  there  are  certain  controversies 
which  are  essentially  of  a  civil  nature  has  been  evident  in  many  recent 
conferences  and  conventions.  The  Russian  project  at  The  Hague  in 
1907  for  ''compulsory  arbitration"  enumerated  a  long  list  of  such  con- 
troversies, including  ''conflicts  regarding  pecuniary  damages  suffered  by 
a  state  or  its  citizens  in  consequence  of  illegal  or  negligent  action  on  the 
part  of  any  state  or  the  citizens  of  the  latter/'  disagreements  regarding 
interpretations  of  treaties  concerning  postal  and  telegraphic  service  and 
railways,  patents,  trade-marks,  weights  and  measures,  inheritances,  and 
similar  subjects. 

It  seems  also  obvious  that  certain  international  treaties  partake  wholly 
of  the  nature  of  private  contracts,  and  that  others  signed  by  many  na- 
tions may  partake  of  the  nature  of  international  legislation,  and  are  of 
such  a  character  that  their  breach  may  involve  moral  turpitude  and 
may  so  affect  the  entire  community  as  to  partake  of  the  nature  of  a  crime 
against  the  community.  Mr.  Roosevelt  applies  this  theory  with  char- 
acteristic emphasis  in  his  interpretation  of  Germany's  admitted  violation 
of  the  treaty  guaranteeing  Belgium's  neutrality,^  in  the  following 
language: 

When  Germany  thus  broke  her  promise,  we  broke  our  promise  by  fail- 
ing at  once  to  call  her  to  account.  The  treaty  was  a  joint  and  several 
guarantee  and  it  was  the  duty  of  every  signer  to  take  action  when  it  was 
violated.  *  *  *  All  (Germany's  acts)  separately  and  collectively 
were  criminal  actions  against  international  right,  against  civilization, 
against  justice  and  humanity  throughout  the  world.  *  *  *  Even 
if  not  called  upon  to  act  by  the  Hague  Convention,  she  (the  United 
States)  has  the  right  and  the  duty  as  soon  as  any  such  gross  violations  of 
international  law  occur.  This  is  the  only  way  tp  establish  proper  prec- 
edents in  international  law  and  to  save  it  from  becoming  a  farce. 

In  so  far  as  this  purports  to  state  the  legal  obligation  of  the  United 
States,  it  is  not  in  accordance  with  hitherto  accepted  principles  of  inter- 
national law.    Andrew  Jackson  took  a  similar  position  regarding  certain 

^^  Metropolitan  Magazine,  Oct.,  1915. 
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acts  of  France  in  1835  and  was  answered  by  Mr.  Gallatin  in  a  letter  to 
Mr.  Everett  as  follows:  " 

The  general  position  assumed  by  the  President,  and  apparently  sus- 
tained by  Judge  Wayne  and  others,  is,  that  whenever  a  nation  has  a 
claim  clearly  founded  in  justice,  as  that  in  question  undoubtedly  is,  and 
justice  is  denied,  resort  must  ultimately  be  had  to  war  for  redress  of  the 
injury  sustained.  This,  as  an  abstract  proposition,  is  wholly  untenable, 
supported  neither  by  the  practice  of  nations  nor  by  common  sense.  The 
denial  of  justice  gives  to  the  offending  nation  the  right  of  resorting  to 
arms,  and  such  a  war  is  just  so  far  as  relates  to  the  offending  party.  But 
to  assert  that  a  nation  myM  in  such  a  case,  without  attending  either  to 
the  magnitude  or  nature  of  the  injury,  and  without  regard  either  to  its 
own  immediate  interest  or  to  pohtical  considerations  of  a  higher  order 
affecting  perhaps  its  foreign  and  domestic  concerns,  inOict  upon  itself 
the  calamities  of  war,  under  the  penalty  of  incurring  disgrace,  is  a  doc- 
trine which,  if  generally  adopted,  would  keep  the  world  in  perpetual 
warfare,  and  sink  the  civiUz^  nations  of  Christendom  to  a  level  with 
the  savage  tribes  of  our  forests. 

Whether  Mr.  Roosevelt's  interpretation  of  the  morality  of  Germany's 
conduct  or  of  our  duty  is  correct  or  not,  it  is  certainly  conceivable  that  a 
nation  might  so  act  as  to  violate  the  rights  and  jeopardize  the  safety  of 
the  whole  community  of  nations,  and  that  its  act  might  call  for  concerted 
action  by  the  conmiunity.  Nevertheless,  for  perhaps  wise  reasons, 
international  law  has  refrained  from  characterizing  such  conduct,  how- 
ever reprehensible,  as  an  "international  crime."  The  law  is  stated  by 
Oppenheim  in  his  work  on  international  law,*^  as  follows: 

IniemaHonal  delinquency  is  every  injury  to  another  state  committed  by 
the  head  of  the  government  of  a  state  through  neglect  of  an  interna- 
tional duty.    *    *    * 

An  internctHonal  ddinqwency  is  not  a  crime,  because  the  delinquent 
state  as  a  sovereign  cannot  be  punished,  although  compulsion  may  be 
exercised  to  procure  a  reparation  of  the  wrong  done.    *    *    * 

The  nature  of  the  law  of  nations,  as  a  law  between,  not  above  sovereign 
states,  excludes  the  possibiUty  of  punishing  a  state  for  an  international 
delinquency  and  of  considering  the  latter  in  the  light  of  a  crime. 

Whether  a  nation  which  so  acts  as  to  disturb  the  rights  and  good  order 
of  the  entire  world  be  termed  legally  a  "delinquent,"  or  a  "criminal,"  is 

"  2  Gallatin's  Writings,  494. 
"  Vol.  I,  2nd  Ed.,  p.  209,  et  aeq. 


Digitized  by 


Google 


334  THE  AMERICAN  JOURNAL  OP  INTERNATIONAL  LAW 

perhaps  a  matter  of  terminology.  Whatever  the  term,  the  conception  is 
growing  that  a  nation's  acts  which^  as  a  matter  of  fact,  have  this  effect, 
should  in  some  way  be  subject  to  the  world's  control. 

The  theory  is  not  new.  Daniel  Webster  in  1842,  as  Secretary  of  State, 
wrote  to  the  American  Minister  at  Mexico  as  follows: 

Every  nation,  on  being  received,  at  her  own  request,  into  the  circle  of 
civilized  governments,  must  understand  that  she  not  only  attains  rights 
of  sovereignty  and  the  dignity  of  national  character,  but  that  she 
binds  herself  also  to  the  strict  and  faithful  observance  of  all  those  prin- 
ciples, laws,  and  usages  which  have  obtained  currency  among  civilized 
states.     *    *    * 

No  community  can  be  allowed  to  enjoy  the  benefit  of  national  char- 
acter in  modem  times  without  submitting  to  all  the  duties  which  that 
character  imposes. 

Mr.  Evarts,  as  Secretary  of  State,  in  1877,  said: 

If  a  government  ''confesses  itself  unable  or  unwilling  to  conform  to 
those  international  obligations  which  must  exist  between  established 
governments  of  friendly  states,  it  would  thereby  confess  that  it  is  not 
entitled  to  be  regarded  or  recognized  as  a  sovereign  and  independent 
Power."— Ms.   Instr.  Mexico,  XIX  357. 

An  interesting  attempt  to  harmonize  the  theory  of  inviolable  national 
sovereignty  and  the  conception  of  the  existence  of  certain  rights  of  the 
''international  community"  is  found  in  Intemoscia's  Code  of  Interna^ 
tional  Law,  published  in  1910.  He  defines  the  "international  com- 
munity" as  follows:  ^^ 

The  International  Community  is  the  voluntary  union  of  the  States  that 
aim  at  the  attainment  by  their  common  endeavors  of  the  full  develop- 
ment of  their  powers  and  of  the  satisfaction  of  their  needs,  in  order  to 
assure  the  good  of  all  men. 

In  his  introduction  he  explains  his  theory  of  world  organization  as 
follows:  ^^ 

The  community  of  states  to  be  organized  for  the  juridical  protection 
of  international  law  must  be  a  supreme  power  destined  to  respect  and  to 
command  the  respect  of  the  independence  of  the  people.    *    *    * 

»  Part  1,  Book  1,  Tit.  1,  par.  13. 
**  P.  XV,  xxvii. 
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When  a  state,  contrary  to  the  rules  of  international  law,  conquers  or 
abuses  another  state,  the  former  state  although  sovereign  becomes  liable 
to  be  brought  before  the  authority  that  represents  the  strength  of  the 
rest  of  the  world,  and  if  it  refuses  to  recognize  such  authority,  while  left 
free  to  combat  the  whole  world,  it  must  incur  the  penalty  of  its  folly  even 
to  the  point  of  destruction,  if  need  be,  in  order  that  the  disturbance  it 
has  caused  may  be  removed.  The  peace  and  tranquillity,  the  good  and 
the  welfare  of  the  whole  of  humanity  must  be  secured  even  at  the  cost 
of  annihilating  a  rebellious  part  of  it.    *    *    * 

This  code  *  *  *  is  not  opposed  to  the  well-established  belief  of 
the  freedom  of  a  state.  This  code  recognizes  the  freedom  of  a  state  to  act 
as  it  pleases  so  far  that  it  grants  the  rights  o?  a  belligerent  to  a  state 
when  it  contests  the  execution  of  the  judgme.it  rendered  against  it. 

In  the  development  of  the  law  of  crimes  in  intranational  law,  the 
process  was  gradual  by  which  certain  acts  originally  viewed  solely  as 
torts  affecting  only  single  individuals  were  brought  within  the  concep- 
tion of  being  crimes  against  the  entire  state.  The  whole  law  of  crimes 
has  been  evolved  from  the  ancient  law  of  torts.  In  this  development  the 
individual  has  been  required  to  surrender  many  of  what  were  previously 
considered  his  rights,  in  the  interest  of  the  rights  of  others  and  the  good 
order  of  the  community. 

In  international  law,  so  strong  is  the  theory  that  the  dignity  of  na- 
tional sovereignty  should  be  upheld,  and  that  the  law  of  nations  is  a  law 
"between  not  above  sovereign  states,"  that  it  is  doubtful  that  the 
now  termed  ''delinquencies"  of  nations  will  soon,  if  ever,  be  stigma- 
tized with  the  term  "international  crimes."  In  our  own  national 
organization,  though  we  have  formed  a  strong  federal  government, 
the  theory  that  the  States  are  sovereign  political  units  has  always  ex- 
cluded the  conception  that  a  State  is  legally  capable  of  committing  a 
crime.  Nevertheless,  it  seems  probable  from  present  indications  and  the 
natural  necessities  of  the  situation,  that  international  law  will  ultimately 
provide  for  some  method  of  central  control  over  acts  of  nations  of  a 
quasi-criminal  nature,  and  that  individual  nations  will  find  it  to  their 
mutual  interest  to  surrender  some  of  what  are  at  present  deemed  their 
sovereign  rights,  in  the  interest  of  the  welfare  and  order  of  the  com- 
munity of  nations. 

International  law  does  therefore  at  the  present  time  have  "sanction." 
That  sanction  rests  almost  wholly  on  the  ultimate  force  of  "self-help." 


Digitized  by 


Google 


336  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

The  tendency  will  be  to  delegate  the  duties  both  of  enforcing  civil  rights 
and  of  controlling  quasi-criminal  acts  to  authorized  officials  and  to 
preserve  "self-help"  so  far  and  only  so  far  as  it  proves  an  orderly  auxil- 
iary. 

In  the  law's  evolution,  the  conception  of  the  collective  rights  of  the 
community  of  nations  will  enlarge.  National  acts  and  rights  will  fall 
naturally  into  two  classes,  one  comprising  those  of  a  civil  and  the  other 
those  of  a  quasi-criminal  nature. 

Finally,  international  law  must  and  will  ultimately  be  looked  upon  as  a 
law  and  a  force  not  merely  between,  but  also  above  even  sovereign  na- 
tions. 

Amos  J.  Peaslee. 
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EDITORIAL  COMMENT 

THE  AlCBRICAN  PUNITIVE  EXPEDITION  INTO  BCEXICO 

On  March  9,  1916,  the  territory  of  the  United  States  was  invaded  by 
a  force  of  some  1,500  men,  imder  the  command  of  Francisco  Villa,  who 
has  disputed  for  the  past  year  and  more  the  authority  of  General  Car- 
ranza,  the  First  Chief  of  Mexico,  whose  government  was  recognized 
by  the  United  States  on  October  19,  1915,  as  the  de  facto  government  of 
Mexico.  The  city  of  Columbus  in  New  Mexico  was  the  scene  of  the 
attack  and  a  number  of  Americans  were  killed,  including  some  soldiers, 
and  many  buildings  were  set  fire  to  and  burned  before  the  intruders  were 
driven  across  the  international  border  into  Mexico. 

The  day  following  the  attack  President  Wilson  decided  that  the 
circumstances  required  immediate  action  to  be  taken  against  Villa,  and 
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on  the  10th  of  March  the  following  statement  was  given  out  at  the 
White  House: 

An  adequate  force  will  be  sent  at  once  in  pursuit  of  Villa  with  the  single  object 
of  capturing  him  and  putting  a  stop  to  his  forays.  This  can  and  will  be  done  in 
entirely  friendly  aid  of  the  constitutional  authorities  of  Mexico  and  with  scrupulous 
respect  for  the  sovereignty  of  that  Republic. 

There  can  be  no  doubt  that  steps  should  immediately  have  been 
taken  to  secure  a  reparation  for  the  violation  of  American  sovereignty, 
that  the  perpetrators  of  the  outrage — ^for  outrage  it  was — should  be 
punished,  and  that  measures  should  be  taken  by  Mexico  to  prevent  a 
recurrence  of  the  incident.  Under  ordinary  circumstances  the  facts 
would  have  been  laid  before  the  Mexican  Government,  with  a  request 
that  it  be  disavowed,  that  reparation  be  made,  and  that  the  perpetrators 
be  apprehended  and  punished,  and  it  would  seem  that  the  sending  of 
American  troops  across  the  frontier  into  Mexico  in  pursuit  of  Villa  and 
his  band  would  constitute  a  violation  of  Mexican  sovereignty,  just  as 
Villa's  invasion  of  American  soil  had  constituted  a  violation  of  American 
sovereignty. 

But  the  situation  in  Mexico,  and  particularly  in  the  north  of  Mexico, 
is  extraordinary,  not  ordinary,  and  though  the  United  States  has  recc^- 
nized  General  Carranza's  government  as  the  de  facto  government  of 
Mexico,  the  General  is  not  in  the  saddle  in  all  parts  of  his  distracted 
coimtry.  However,  having  recognized  General  Carranza's  government, 
it  would  seem  that  the  United  States  is  estopped  from  taking  action 
which  would  deny  in  fact  what  the  United  States  had  recognized  in 
theory,  and  that  American  troops  should  not  cross  the  boundary  except 
with  the  knowledge  and  permission  of  the  government  which  the  United 
States  had  recognized.  It  would  seem  that  General  Carranza  should 
have  been  called  upon  as  the  de  facto  government  of  Mexico  to  disavow 
the  outrage  and  to  undo  the  wrong  as  best  it  might  be  done.  Upon  his 
unwillingness  or  inability  to  do  so  the  United  States  would  then  be  in 
a  position  to  decide  for  itself  whether  it  should  enter  Mexico  to  capture 
Villa  and  his  band,  if  in  the  opinion  of  the  American  authorities  such 
action  should  seem  to  be  requisite.  With  the  presence  of  Villa's  troops 
in  the  north  of  Mexico  and  with  the  possibility  of  a  renewed  invasion  of 
American  territory,  the  American  authorities  might,  it  is  believed,  prop- 
erly consider  his  presence  as  a  nuisance  and,  taking  the  law  in  their  own 
hands,  proceed  to  abate  the  nuisance  either  without  the  cooperation  or 
consent  of  the  de  fadbo  authorities. 
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As  examples  of  abating  a  nuisaDce  in  adjoining  jurisdiction,  the 
action  of  Great  Britain  in  the  case  of  the  steamboat  Caroline  (2  Moore's 
Int.  Law  Dig.,  409-414)  may  be  cited,  in  which  a  party  from  Canada, 
during  the  insurrection  of  1837,  imder  the  leadership  of  one  McLeod, 
entered  American  jurisdiction  and  seized  and  destroyed  the  Caroline,  a 
smaU  steamer  engaged  in  carrying  arms  and  anununition  to  the  rebels. 

The  case  of  Amelia  Island  (1  Wharton's  Int.  Law  Dig.,  2d  ed., 
pp.  222-4),  is  one  in  which  the  United  States  took  possession  of  Amelia 
Island,  then  in  possession  of  Spain,  at  the  mouth  of  St.  Mary's  River, 
'Hhe  nuisance  being  one  which  required  immediate  action." 

Mexico  and  the  United  States  have  had  a  long  and  trying  experience 
with  incursions  of  Indians  near  the  international  boundary  into  one 
or  the  other  country.  The  views  of  the  United  States  and  the  incidents 
in  which  those  views  were  applied  are  to  be  foimd  in  1  Wharton's  Digest, 
2d  ed.,  pp.  229-234,  and  Moore's  Digest,  Vol.  II,  pp.  418-426,  and  were 
stated  by  a  very  distinguished  Secretary  of  State,  Mr.  Marcy,  in  terms 
applicable  to  both  countries.  In  regard  to  the  right  of  the  United  States 
to  enter  Mexico,  he  said  in  a  note  dated  February  4,  1866,  to  Mr.  Al- 
monte: ''If  Mexican  Indians  whom  Mexico  is  bound  to  restrain  are 
permitted  to  cross  its  border  and  commit  depredations  in  the  United 
States,  they  may  be  chased  across  the  border  and  then  punished." 
(Wharton's  Digest,  Vol.  I,  p.  230.) 

In  regard  to  the  right  of  Mexico  to  enter  American  territory  imder 
like  circumstances.  Secretary  Marcy  said  in  the  same  note: 

If  Indians  whom  the  United  States  are  bound  to  restrain  shall,  under  the  same 
circumstances,  make  a  hostile  incursion  into  Mexico,  this  Government  will  not 
complain  if  the  Mexican  forces  who  may  be  sent  to  repel  them  shall  cross  to  this 
side  of  the  line  for  that  purpose,  provided  that  in  so  doing  they  abstain  from  injuring 
the  persons  and  property  of  citizens  of  the  United  States.    (II  Moore's  Dig.,  p.  421.) 

Admitting  that  the  right  exists  in  international  law  for  a  country  to 
abate  a  nuisance  in  an  adjoining  country,  and  admitting  the  right,  as 
stated  by  Secretary  Marcy,  to  enter  foreign  territory  in  order  to  pursue 
and  to  punish  marauders  of  that  country  who  have  conmiitted  depreda- 
tions within  the  territory  of  the  invaded  state  and  have  sought  refuge 
in  their  own  country,  it  is  believed  to  be  bad  policy  to  exercise  this 
right  and  to  take  the  law  into  one's  own  hands.  The  proper  method  is 
for  the  coimtries  threatened  by  the  acts  of  marauders  to  come  to  an 
agreement  by  which  raids  of  the  kind  specified  shall  be  prevented  and, 
if  it  be  necessary  for  one  coimtry  to  enter  the  territory  of  another  in 
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pursuit  of  marauders  and  there  to  punish  them,  that  this  permission 
shall  be  expressly  given  and  the  methods  of  its  exercise  determined  in 
order  that  disputes  and  bitterness  of  feeling  may  not  arise  between  the 
contracting  countries.  This  is  what  Mexico  and  the  United  States 
have  done  in  a  series  of  agreements  beginning  in  the  year  1882,  and  to 
be  found  in  Malloy's  Treaties,  Conventions,  etc.,  177&-1909,  Vol.  I, 
pp.  1144,  1145,  1157,  1158,  1162,  1170,  1171,  1177.  These  treaties  or 
protocols  relate  only  to  Indians,  but  they  consecrate  the  principle,  and 
a  bandit  is  a  bandit,  whether  he  be  an  Indian  or  not. 

It  is  to  be  hoped  and  it  is  to  be  presumed  that  the  United  States  and 
Mexico  either  have  or  will  come  to  an  agreement  regarding  the  pursuit 
of  Villa  which,  granting  the  right,  will  prescribe  its  method  of  exercise 
in  such  a  way  as  to  allay  unjust  fears  that  a  punitive  expedition  can 
have  any  ulterior  motives  inconsistent  with  the  sovereignty  and  dignity 
of  Mexico. 

James  Brown  Scott. 

instructions  to  french  naval  officers 

On  December  19,  1912,  the  French  Government  issued  to  its  naval 
forces  instructions  in  regard  to  the  operation  of  international  law  in 
case  of  war.  The  one  himdred  and  sixty-six  articles  of  these  instruc- 
tions set  forth  clearly  the  general  rights  and  duties  which  the  naval 
officer  should  consider  in  taking  action.  In  these  instmctions  were 
embodied  many  of  the  principles  stated  in  the  Declaration  of  London 
of  1909.  As  these  instructions  were  drawn  up  in  time  of  peace  it  might 
be  supposed  that  here  would  be  found  the  body  of  international  law 
binding,  according  to  the  French  opinion,  upon  naval  commanders 
and  the  law  according  to  which  hostilities  would  be  conducted  by  others. 

So  far  as  the  same  subjects  were  treated  in  the  manual  relating  to 
the  laws  of  maritime  war  in  relations  between  belligerents  adopted  by 
the  Institute  of  International  Law  at  its  Oxford  meeting  in  1913,  there 
were  few  differences.  It  seemed  then,  therefore,  that  the  maritime  law 
of  war  was  becoming  fairly  clearly  recognized.  Of  course  there  are 
matters  which  have  arisen  since  July,  1914,  for  which  no  provision  was 
made  as  there  were  at  that  time  no  precedents  or  grounds  for  action. 

It  is  serviceable,  therefore,  to  estimate  as  far  as  may  be  while  rules 
are  still  under  great  strain  how  far  rules  prepared  dispassionately  and 
in  time  of  peace  have  withstood  the  test  of  war.    This  is  made  possible 
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by  the  issue  early  in  the  year  1916  by  the  French  Government  of  a  decree 
promulgating  instructions  to  naval  officers  in  regard  to  the  operation 
of  international  law  in  war. 

A  comparison  of  the  French  instructions  of  1912,  drawn  up  in  time 
of  peace,  and  those  of  1916,  drawn  up  in  time  of  war,  shows  elaboration 
and  definition  of  several  articles  of  the  instructions  of  1912.  This  is 
not  in  the  nature  of  change  in  principle  or  practice.  In  general,  also, 
it  may  be  said  that  there  is  no  tendency  toward  greater  exemption  of 
enemy  private  property  at  sea  from  capture.  The  list  of  contraband 
both  absolute  and  conditional  has  been  greatly  enlarged,  now  even 
including  soap,  and  ultimate  destination  of  the  goods  is  made  the  cri- 
terion regardless  of  intervening  transportation.  In  consignments  of 
goods  to  order,  consignments  to  enemy  or  occupied  territory,  and  when 
consignee  is  not  stated,  the  burden  of  proof  of  innocence  is  placed  upon 
the  owners.  Neutral  vessels  whose  papers  show  neutral  destination  are 
liable  to  capture  till  the  end  of  the  voyage  if,  in  spite  of  the  papers,  they 
make  an  enemy  port.  It  is  made  clear  that  the  use  of  radio  apparatus 
may  be  regarded  as  unneutral  service. 

E}ven  granting  these  modifications,  the  one  hundred  and  sixtynsix 
articles  of  the  instructions  of  1916  are  so  nearly  identical  with  the  Uke 
instructions  of  1912  as  to  show  that,  except  in  case  of  the  wide  extension 
of  the  list  of  contraband,  there  has  been  Uttle  change  other  than  of  an 
explanatory  nature.  Such  a  fact,  which  is  likewise  evident  in  the  rules 
of  some  other  countries,  is  testimony  to  the  sound  basis  of  maritime 
international  law  and  significantly  hopeful  for  its  future  development. 

Georoe  Grafton  Wilson. 

the  right  of  nex7tral8  to  protest  against  violations  of  inter- 
national law 

It  is  frequently  stated  that  a  neutral  nation  does  not  have  the  right 
to  protest  or  to  make  a  representation  to  a  belUgerent  if  an  act  of  the 
latter  in  violation  of  neutral  rights  only  a£fects  another  neutral  of  the 
society  of  nations  and  does  not  affect  the  persons  or  property  of  the 
neutral  whose  right  to  protest  or  to  make  a  representation  is  questioned. 
It  is  true  that  a  neutral  may  not  have  the  duty  to  protest  or  to  make 
representations  unless  the  life  or  property  of  its  citizens  be  affected  by 
the  unlawful  act  of  the  belUgerent,  but  it  is  beUeved  that  the  right  so 
to  protest  exists. 
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Confusion  seems  to  arise  because  of  the  difference  in  the  nature  and 
application  of  municipal  law,  on  the  one  hand,  and  international  law 
on  the  other,  and  the  failure  to  appreciate  that  what  might  be  forbidden 
under  one  sj^tem  may  be  required  under  another.  Municipal  law  is 
determined  by  a  particular  country;  it  may  be  wise  or  unwise,  it  may  be 
good  or  bad,  but  it  is  the  affair  of  the  particular  country  whose  law  it  is. 

The  case  is  wholly  different  with  international  law,  which  is  a  thing 
of  usage  and  custom  and  convention  of  the  nations  which,  taken  to- 
gether, form  the  loose  union,  but  nevertheless  the  union,  which  we  call 
the  society  of  nations.  As  Chief  Justice  Marshall  said  in  1825,  in  de- 
ciding the  case  of  the  Antelope  (10  Wheaton,  66,  122) : 

No  principle  of  general  law  is  more  universally  acknowledged  than  the  perfect 
equality  of  nations.  Russia  and  Geneva  have  equal  rights.  It  results  from  this 
equality  that  no  one  can  rightfully  impose  a  rule  on  another.  Each  l^^ates  for 
itself  and  its  legislation  can  operate  on  itself  alone.  *  *  *  As  no  nation  can  pre- 
scribe a  rule  for  others,  none  can  make  a  law  of  nations. 

It  follows  necessarily,  therefore,  that  it  is  not  the  usage  or  custom  of 
one  nation  or  practice  or  law  of  any  one  nation  that  can  make  a  law 
of  nations,  and  if  international  law,  as  is  the  fact,  is  in  large  measure 
usage,  custom  and  practice  extending  over  a  long  period  of  time,  and 
such  usage  and  practice  is  not  and  cannot  be  the  usage,  custom  and 
practice  of  any  one  nation,  it  follows  that  each  nation  must  either  co- 
operate in  the  process  or  must  accept  the  results  of  the  process  in  order 
that  the  law  of  nations  thus  formed  shall  bind  it.  Lest  the  practice  of 
a  nation,  claimed  by  that  nation  to  be  in  accordance  with  international 
law,  may  seem  to  be  accepted  by  silence  of  the  nations  and  thus  become 
international  law,  it  behooves  a  nation  objecting  to  that  practice  to 
state  its  objection  and  to  make  it  clear  that  it  will  not  be  boimd  by  it. 

In  the  case  of  municipal  law  a  protest  might  not  be  justified  by  the 
mere  presence  of  a  law  upon  the  statute  book,  because  it  may  not  ap- 
pear that,  however  formal  in  terms,  it  would  be  applied  in  such  a  way 
as  to  violate  the  rights  of  other  nations  under  international  law.  It 
would  no  doubt  be  proper  to  suggest  the  possibility  and  to  point  out  the 
conflict  between  the  municipal  statute  and  international  law,  but  until 
the  statute  had  been  applied  in  such  a  way  as  to  violate  the  rights  of 
foreign  countries  imder  international  law  it  could  not  definitely  be  said 
that  it  would  be  so  interpreted  and  applied. 

In  international  law,  on  the  other  hand,  the  mere  claim  to  exercise 
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a  right  denied  by  or  inconsistent  with  international  law  lays,  it  is  be- 
lieved, the  right  to  protest,  and  the  right  to  protest  is  not  postponed 
until  the  neutral  has  been  injured.  The  very  moment  that  the  act  of 
a  belligerent  violates  the  neutral  right  of  any  nation,  it  becomes,  it  is  be- 
lieved, the  right  of  every  neutral  nation  to  protest,  even  although  it  may 
not  be  considered  its  duty  to  protest — ^although  the  undersigned  believes 
that  it  is  the  duty  of  the  neutral  to  protest  in  such  a  case — because  the 
violation  of  the  right  of  any  neutral  nation  is  the  violation  of  a  right 
common  to  every  neutral,  and  a  claim  to  violate  the  right  of  one  is  in 
effect  a  claim  to  violate  the  right  of  any  or  all  if  the  belligerent  shall 
beUeve  it  to  be  to  its  advantage  so  to  do.  The  material  injury  is,  it  is 
beUeved,  the  violation  of  the  principle  of  law,  not  merely  the  injury  to 
the  life  or  property  of  the  citizen  of  the  neutral  nation,  because  life  and 
property  depend  upon  the  principle  of  law,  and  when  this  is  withdrawn 
the  guarantee  of  life  and  property  falls  with  it. 

The  classic  example  of  the  protest  of  neutral  nations  whose  rights 
were  menaced,  although  the  persons  and  property  of  their  subjects 
were  not  injured,  is  the  protest  of  France,  Austria  and  Prussia  in  the 
case  of  the  Trent.  This  well  known  case  arose  during  the  American 
Civil  War.  The  Trent,  a  British  and  therefore  neutral,  vessel,  was  pro- 
ceeding from  Havana,  Cuba,  a  neutral  port,  to  London,  England,  a 
neutral  port,  and  had  on  board  Messrs.  Mason  and  Slidell,  Commis- 
sioners of  the  Confederacy  to  European  coimtries.  On  November  8, 
1861,  the  Trent  was  stopped  by  the  American  Man  of  War  San  Jacinto, 
under  the  command  of  Captain  Wilkes,  and  Messrs.  Mason  and  Slidell 
were  taken  oflF  the  steamer,  which  was  allowed  to  proceed  to  its  neutral 
destination.  President  Lincoln  admitted  that  Captain  Wilkes  did  not 
have  the  right  to  remove  the  Confederate  Commissioners  from  the 
Trent,  and  returned  Messrs.  Mason  and  Slidell  to  British  custody. 

The  case  was,  superficially  at  least,  between  the  United  States  and 
Great  Britain,  but  the  admission  by  neutrals  of  the  right  of  the  United 
States  to  violate  international  law  in  the  case  of  Great  Britain  was 
an  admission  that  the  United  States  could  violate  international  law  as 
regards  other  members  of  the  society  of  nations.  This  admission 
Prussia,  Austria  and  France  were  unwilling  to  make,  and  each  of  the 
three  powers  protested  to  the  Government  of  the  United  States.  The 
text  of  these  protests  is  printed  in  full  in  the  Supplement  to  this 
Journal,  pp.  67-72. 

James  Brown  Scott. 
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THE  TREATY  WITH  NICARAGUA  GRANTING  CANAL  AND  OTEDBR  RIGHTS  TO 

THE  UNITED  STATES 

After  three  attempts  within  the  last  five  years  of  the  Government 
of  Nicaragua  to  conclude  a  convention  with  the  United  States  under 
the  terms  of  which  funds  might  be  secured  for  rehabilitating  the  depleted 
financial  and  economic  resources  of  the  country,  due  principally  to  the 
civil  wars  and  administrative  abuses  of  the  Zelaya  regime,  it  now  seems 
probable  that  Nicaragua's  desire  is  about  to  be  accomplished.  On 
February  18th  last  the  United  States  Senate  advised  and  consented  to 
the  ratification,  with  certain  amendments  which  will  be  referred  to 
later,  of  the  convention  signed  on  August  5,  1914,  by  Secretary  of  State 
Bryan  of  the  United  States  and  Emiliano  Chamorro,  the  Minister  of 
Nicaragua,  granting  to  the  United  States  in  return  for  a  money  pay- 
ment the  right-of-way  for  the  construction  of  an  interoceanic  canal 
through  Nicaragua,  the  lease  of  certain  islands  in  the  Canibbean  Sea, 
and  the  grant  of  a  naval  base  on  the  Gulf  of  Fonseca.  Information 
received  from  Managua  indicates  that  the  Nicaraguan  Congress  has 
ratified  the  convention,  including  the  United  States  Senate  amend- 
ments, so  that  all  that  remains  to  be  done  are  the  exchange  of  ratifica- 
tions and  the  appropriation  by  the  Congress  of  the  United  States  of 
the  sum  of  money  provided  in  the  convention  to  be  paid  to  Nicaragua. 

The  first  attempt  of  Nicaragua  to  secure  relief  for  her  financial  distress 
was  made  when  Mr.  P.  C.  Knox  was  Secretary  of  State  of  the  United 
States.  On  June  6,  1911,  he  signed  a  convention  with  Nicaragua  which 
contemplated  a  loan  from  American  bankers,  to  be  secured  on  the  cus- 
toms of  Nicaragua,  which  were  to  be  collected  and  applied  to  the  pur- 
poses of  the  loan  by  a  collector  selected  by  the  fiscal  agent  of  the  loan 
and  approved  by  the  President  of  the  United  States.  The  convention 
followed  in  its  general  objects  the  Dominican  Receivership  Convention, 
although  differing  from  it  somewhat  in  details.^  The  convention  faUed 
of  ratification  in  the  Senate  and  the  subject  was  dropped  by  Secretary 
Knox. 

In  the  simuner  of  1913  a  second  attempt  was  made  while  Mr.  W.  J. 
Bryan  was  Secretary  of  State,  who  laid  before  the  United  States  Senate  a 
convention  which  entirely  eliminated  the  loan  features  of  the  Knox  con- 

>  The  text  of  the  convention  of  1911  is  printed  in  the  Supplbbibnt  to  the  Joubnai« 
for  that  year,  Vol.  V,  p.  291.  An  editorial  comparing  that  convention  with  the 
Dominican  Receiverahip  Ck>nvention  appeared  in  the  October,  1911,  Joubnal, 
p.  1044. 
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vention  and  provided  for  a  direct  money  payment  from  the  Govermnent 
of  the  United  States  to  the  Government  of  Nicaragua  in  retmn  for  an  op- 
tion upon  the  Nicaraguan  canal  route,  the  lease  of  two  small  islands  in 
the  Caribbean  Sea,  and  the  grant  of  a  naval  base  on  the  Pacific  coast. 
It  was  generally  reported  and  accepted  at  the  time  that  the  convention 
also  included  provisions  similar  to  what  is  known  as  the  Piatt  Amend- 
ment to  the  Cuban  Constitution,  which  were  subsequently  embodied 
into  a  convention  between  the  United  States  and  Cuba  concluded  on 
May  22,  1903.^  The  provisions  of  the  Piatt  Amendment  which  might 
be  applied  to  Nicaragua  are  to  the  effect  that  Cuba  may  not  enter  into 
any  treaty  with  a  foreign  Power  which  will  impair  its  independence 
or  permit  such  Power  to  obtain  control  over  any  portion  of  the  island, 
that  it  will  not  contract  any  public  debt  for  the  discharge  of  which  the 
ordinary  revenues  of  the  island  will  be  inadequate,  and  that  the  United 
States  shall  have  the  right  to  intervene  to  preserve  Cuban  independence 
and  an  adequate  government. 

When  the  provisions  of  the  proposed  treaty  of  1913  with  Nicaragua 
became  known,  they  aroused  considerable  opposition  in  the  other  re- 
publics of  Central  America,  and  Costa  Rica,  Salvador  and  Honduras 
filed  protests  against  the  ratification  of  the  treaty  with  the  State 
Department  and  the  United  States  Senate.  The  specific  objections  of 
these  governments  will  be  referred  to  later.  The  general  objections 
were  to  the  effect  that  the  treaty  would  convert  Nicaragua  to  all  in- 
tents and  purposes  into  a  protectorate  of  the  United  States,  and  that 
such  a  relationship  woiild  make  forever  impossible  the  long-cherished 
miion  of  the  Central  American  republics  under  one  government.^  The 
opposition  of  Central  America  foimd  an  echo  in  the  United  States  and 
action  toward  the  ratification  of  the  treaty  was  postponed. 

The  subject  was  again  revived  in  1914  by  the  signature  of  the  present 
treaty,  from  which  all  stipulations  which  may  be  considered  as  embody- 
ing the  provisions  of  the  Piatt  Amendment  have  been  omitted.  The 
treaty  as  now  drawn  is  short  and  simple,  granting  to  the  United  States 
in  return  for  the  payment  of  $3,000,000  the  exclusive  right  to  construct 
and  operate  an  interoceanic  canal  through  Nicaragua,  the  lease  of 
Great  and  Little  Com  Islands  in  the  Caribbean  Sea  and  the  right  to 
establish  a  naval  base  on  the  Gulf  of  Fonseca. 

»  Malloy,  Treaties,  Conventions,  etc.,  Vol.  I,  p.  362. 

'  Regarding  attempts  to  form  such  a  union,  see  editorial  in  this  Joubnal  for 
October,  1913,  p.  829. 


Digitized  by 


Google 


346  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

It  is  obviously  not  the  intention  of  the  Government  of  the  United 
States  to  undertake  the  construction  of  another  interoceanic  canal  so 
shortly  after  the  completion  of  the  canal  at  Panama  and  before  the 
problem  of  keeping  that  canal  open  has  been  finally  solved.  The  treaty 
with  Nicaragua  seems  merely  to  be  intended  to  give  the  United  States 
an  option  upon  possible  canal  routes  through  Nicaragua,  so  as  to  pre- 
vent any  other  Power  from  building  a  competing  interoceanic  waterway 
through  the  only  other  route  apparently  available  for  that  purpose. 

The  preamble  of  the  treaty  recites  the  desire  6f  the  contracting  gov- 
ernments "to  provide  for  the  possible  future  construction  of  an  inter- 
oceanic canal  by  way  of  the  San  Juan  River  and  the  Great  Lake  of 
Nicaragua,  or  by  any  route  over  Nicaraguan  territory,  whenever  the 
construction  of  such  canal  shall  be  deemed  by  the  Government  of  the 
United  States  conducive  to  the  interests  of  both  countries." 

Article  1  of  the  convention  contains  a  grant  in  perpetuity  from  Ni- 
caragua to  the  United  States  of  the  exclusive  proprietary  rights  neces- 
sary and  convenient  for  the  construction,  operation  and  maintenance 
of  such  canal.  The  details  of  the  terms  upon  which  the  canal  shall  be 
constructed,  operated  and  maintained  are  left  to  be  agreed  upon  in  the 
future  "whenever  the  Government  of  the  United  States  shall  notify 
the  Government  of  Nicaragua  of  its  desire  or  intention  to  construct 
such  canal." 

The  preamble  further  recites  the  wish  of  Nicaragua  to  facilitate  in 
every  way  possible  the  successful  maintenance  and  operation  of  the 
Panama  Canal,  and  to  enable  the  United  States  to  protect  the  Panama 
Canal  and  the  proprietary  rights  granted  in  Article  1  of  the  present 
treaty,  the  Government  of  Nicaragua  in  Article  2  leases  to  the  United 
States  for  the  term  of  99  years  the  two  small  islands  in  the  Caribbean 
Sea  known  as  Great  Com  and  Little  Com  Islands.  These  islands  are 
about  100  miles  northeast  of  the  mouth  of  the  San  Juan  Biver,  which 
would  presumably  be  used  as  a  part  of  the  proposed  canal,  and  about 
300  miles  northwest  of  Colon,  the  Atlantic  terminus  of  the  Panama 
Canal. 

In  further  pursuance  of  the  wish  of  Nicaragua  to  enable  the  United 
States  to  protect  the  Panama  Canal  and  the  rights  granted  in  the  present 
treaty,  Nicaragua  also  grants  to  the  United  States  in  Article  2  the  right 
to  establish,  operate  and  maintain  for  the  same  period  a  naval  base  at 
such  place  on  the  territory  of  Nicaragua  bordering  upon  the  Gulf  of 
Fonseca  as  the  Government  of  the  United  States  may  select.  The  Gulf  of 
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Fonseca  is  an  arm  of  the  Pacific  Ocean  into  which  projects  the  extreme 
northwest  comer  of  Nicaragua.  Across  the  Gulf  to  the  northwest  lies 
Salvador  and  between  Salvador  and  Nicaragua  the  shores  of  Honduras 
form  the  northeastern  border  of  the  Gulf.  The  Gulf  of  Fonseca  is  several 
hundred  miles  away  from  the  western  terminus  of  any  canal  which  may 
be  constructed  by  way  of  Lake  Nicaragua  and  is  about  600  miles  west 
and  about  300  miles  north  of  Panama.  Nevertheless,  a  naval  base  lo- 
cated there  would  seem  to  be  of  strategical  importance,  as  it  will  afford 
an  American  base  much  nearer  than  any  at  present  on  the  Pacific  coast, 
from  which  to  launch  a  flank  attack  upon  any  unfriendly  naval  demon- 
stration directed  against  the  Panama  Canal  from  the  Pacific  side. 

The  foregoing  leases  and  grants  are  subject  to  renewal  at  the  option 
of  the  United  States  for  a  further  period  of  99  years,  and  the  territory 
leased  and  the  naval  base  granted  shall  be  subject  exclusively  to  the 
laws  and  sovereign  authority  of  the  United  States  during  the  terms  of 
the  lease  and  grant. 

For  these  concessions,  the  tJnited  States  agrees  in  Article  3  to  pay  to 
Nicaragua,  upon  the  date  of  the  exchange  of  ratifications  of  the  con- 
vention, the  sum  of  $3,000,000,  United  States  gold.  This  money  is 
to  be  deposited  to  the  order  of  the  Government  of  Nicaragua  in  such 
bank  or  banks  as  the  Government  of  the  United  States  may  determine, 
and  is  to  be  appUed  by  Nicaragua  upon  its  indebtedness  or,  according 
to  an  amendment  inserted  by  the  United  States  Senate,  to  "other  pubUc 
purposes  for  the  advancement  of  the  welfare  of  Nicaragua  in  a  manner 
to  be  determined  by  the  two  high  contracting  parties."  The  Senate 
amendment  further  provides  that  all  disbursements  from  this  fund  shall 
be  made  by  orders  drawn  by  the  Minister  of  Finance  of  Nicaragua  and 
approved  by  the  Secretary  of  State  of  the  United  States,  or  by  such  per- 
son as  he  may  designate.  Another  amendment  inserted  by  the  United 
States  Senate  adds  to  the  grant  of  the  canal  route  in  Article  1  the 
provision  that  it  shall  be  "forever  free  from  all  taxation  or  public 
charge." 

While  the  elimination  of  the  Piatt  Amendment  provisions  from  the 
Nicaraguan  treaty  seems  at  least  to  have  taken  the  edge  from  the  asser- 
tion that  the  United  States  proposes  to  establish  a  protectorate  in  Cen- 
tral America,  the  stipulations  retained  in  the  treaty  are  still  imsatisf ac- 
tory  to  certain  of  the  Central  American  governments. 

Costa  Rica  claims  that  it  is  impossible  to  build  an  interoceanic  canal 
in  Nicaragua  without  affecting  Costa  Rican  lands  and  waters  and  denies 
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that  Nicaragua  has  the  power  without  consulting  Costa  Rica  to  con- 
elude  a  convention  granting  the  right  to  construct  such  a  canal.  In 
support  of  this  contention,  Costa  Rica  cites  the  award  of  President 
Cleveland  rendered  on  May  22,  1888,  as  arbitrator  in  the  boundary 
dispute  between  Costa  Rica  and  Nicaragua  involving  the  validity  and 
interpretation  of  the  treaty  of  limits  of  April  15,  1858,  and  especially 
their  respective  rights  in  the  San  Juan  River.^  By  this  award,  it  was 
held  that  Nicaragua  ''remains  bound  not  to  make  any  grants  for  canal 
purposes  across  her  territory  without  first  asking  the  opinion  of  the 
Republic  of  Costa  Rica,  as  provided  in  Article  8  of  the  treaty  of  limits 
of  the  16th  day  of  April,  1858."  Article  8  referred  to  binds  Nicaragua 
not  to  enter  into  any  contracts  of  canalization  or  transit  ''without  first 
hearing  the  opinion  of  the  Government  of  Costa  Rica  as  to  the  disadvan- 
tages which  the  transaction  might  occasion  the  two  countries,  «  «  « 
and,  if  the  transaction  does  not  injure  the  natural  rights  of  Costa  Rica  ^ 
the  vote  asked  for  shaU  only  be  advisory."  President  Cleveland's 
award  expressly  holds,  however,  that  the  treaty  of  limits  of  1858  "does 
not  give  to  the  Republic  of  Costa  Rica  the  right  to  be  a  party  to  any 
grants  which  Nicaragua  may  make  for  interoceanic  canals."  The  award 
further  holds  that 

in  cases  where  the  oonstniction  of  the  canal  will  involve  an  injury  to  the  natural 
rights  of  Ck)6ta  Rica,  her  opinion  or  advice,  as  mentioned  in  Article  8  of  the  treaty, 
should  be  more  than  "advisory"  or  "consultative.**  It  would  seem  in  such  cases 
that  her  consent  is  necessary,  and  that  she  may  thereupon  demand  compensation 
for  the  concessions  she  is  asked  to  make;  but  she  is  not  entitled  as  a  right  to  share 

*  For  the  text  of  the  award  and  information  regarding  the  arbitration,  see  Moore's 
International  Arbitrations,  Vol.  II,  pp.  1945-68. 

*  These  natural  rights  were  defined  in  President  Cleveland's  award  as  follows: 
"The  natural  rights  of  the  Republic  of  CoBt&  Rica  alluded  to  in  the  said  stipulation 
are  the  rights  which,  in  view  of  the  boundaries  fixed  by  the  said  Treaty  of  Limits, 
she  possesses  in  the  soil  thereby  recognized  as  belonging  exclusively  to  her;  the 
rights  which  she  possesses  in  the  harbors  of  San  Juan  del  Norte  and  Salinas  Bay;  and 
the  rights  which  she  possesses  in  so  much  of  the  River  San  Juan  as  lies  more  than 
three  English  miles  below  CastiUo  Viejo,  measimng  from  the  exterior  fortifications 
of  the  sud  castle  as  the  same  existed  in  the  year  1858;  and  perhi^  other  rights  not 
here  particularly  specified.  These  rights  are  to  be  deemed  injured  in  any  case  where 
the  territory  belonging  to  the  Republic  of  Costa  Rica  is  occupied  or  flooded;  where 
there  is  an  encroachment  upon  either  of  the  said  harbors  injurious  to  Costa  Rica; 
or  where  there  is  such  an  obstruction  or  deviation  of  the  River  San  Juan  as  to  destroy 
or  seriously  impair  the  navigation  of  the  said  River  or  any  of  its  branches  at  any  point 
where  Costa  Rica  is  entitled  to  navigate  the  same.'' 
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in  the  profits  that  the  Republic  of  Nicaragua  may  reserve  for  herself  as  a  compensa- 
tion for  such  favors  and  privileges  as  she,  in  her  turn,  may  concede. 

The  objections  of  Salvador,  in  which  presumably  Honduras  joins,  arise 
from  the  geographical  position  of  those  two  countries,  sharing  as  they  do 
with  Nicaragua  the  shores  of  the  Gulf  of  Fonseca,  upon  which  Nicaragua 
grants  to  the  United  States  the  right  to  establish  a  naval  base.  This 
grant,  it  is  allied,  violates  the  general  treaty  of  peace  and  amity  con- 
cluded on  December  20,  1907,  at  the  Central  American  Peace  Confer- 
ence held  in  Washington  through  the  good  offices  and  upon  the  invita- 
tion of  the  United  States  and  Mexico.*  It  is  averred  that  the  possession 
of  a  part  of  the  territory  of  Nicaragua  by  the  United  States  for  military 
purposes  will  enable  it  to  dominate  the  entire  country  and  thus  impair 
the  constitutional  order  of  Nicaragua  in  derogation  of  Article  2  of  the 
convention  at  Washington,  which  declares  that  ''every  disposition  or 
measure  which  may  tend  to  alter  the  constitutional  organization  in  any 
of  them  [the  five  Central  American  repubUcs]  is  to  be  deemed  a  menace 
to  the  peace  of  the  said  Republics." 

The  sovereignty  and  constitutional  order  of  Nicaragua  is  further 
alleged  to  be  impaired  by  the  control  retained  by  the  Government  of 
the  United  States  over  the  expenditure  of  the  $3,000,000  granted  to 
Nicaragua  in  return  for  her  concessions.  It  is  interesting  to  recall  in 
this  connection  that  on  January  10,  1911,  three  years  after  the  conven- 
tion of  Washington,  and  five  months  before  the  original  loan  convention 
was  n^otiated  with  Nicaragua,  Honduras  signed  with  Secretary  Knox  a 
convention  identical  in  terms  with  the  Nicaraguan  loan  convention, 
providing  for  a  loan  to  be  secured  upon  its  customs,  which  could  not 
be  altered  without  agreement  with  the  Government  of  the  United 
States,  and  which  were  to  be  collected  and  administered  by  a  collector 
approved  by  the  President  of  the  United  States.  This  convention 
further  provided  that  detailed  statements  of  the  operations  imder  the 
arrangement  were  to  be  submitted  to  the  Department  of  State  of  the 
United  States.^  The  convention  with  Honduras  failed  of  ratification 
along  with  the  first  Nicaraguan  loan  convention. 

Finally,  it  is  asserted  by  Salvador  that  the  establishment  of  a  naval 
base  on  the  Gulf  of  Fonseca  violates  the  neutrality  of  Honduras  which 

*  This  convention  is  printed  in  the  Supplembnt  to  the  Journal  for  1908,  Vol.  II, 
p.  219. 

'  For  the  text  of  this  oonventioni  see  Supplbmbnt  to  the  Joubnal  for  1911,  Vol.  V, 
p.  274. 
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is  provided  for  in  Article  3  of  the  Convention  of  Washington  of  1907  as 
follows: 

Taking  into  account  the  central  geographical  position  of  Honduras  and  the  facil- 
ities which  owing  to  this  circumstance  have  made  its  territory  most  often  the  theater 
of  Central  American  conflicts,  Honduras  declares  from  now  on  its  absolute  neutrality 
in  event  of  any  conflict  between  the  other  Republics;  and  the  latter,  in  their  turn, 
provided  such  neutrality  be  observed,  bind  themselves  to  respect  it  and  in  no  case 
to  violate  the  Honduranean  territory. 

It  is  contended  that  the  neutrality  of  navigable  waters  places  upon 
bordering  states  the  obligation  not  to  fortify  their  coasts,  citing  Article  13 
of  the  Treaty  of  Paris  of  1858,  Article  9  of  the  Congo  agreement  of 
November  4,  1911,  between  France  and  Gennany,  and  Article  7  of  the 
agreement  of  April  8,  1904,  between  France  and  England  regarding  the 
Straits  of  Gibraltar.  These  precedents  are  relied  upon  to  establish  the 
principle  of  international  law  that  the  fortification  of  points  near  neutral 
waters  is  prohibited  as  a  menace  to  the  existence  of  a  state  of  neutrality. 
Consequently,  it  is  maintained  that  the  Government  of  Nicaragua  can 
not  authorize  the  estabUshment  of  a  naval  base  which  practically  men- 
aces the  safety  of  the  inmiediate  neutral  territory.  It  is  further  asserted 
that  it  is  not  lawful  for  the  United  States  to  infringe  upon  the  neutrality 
of  Honduras,  as  the  character  of  mediator  which  it  assumed  in  the 
Central  American  Conference  prohibits  it  from  being  a  party  to  the 
violation  of  the  stipulations  of  the  treaties  which  were  the  result  of  its 
good  ofGices  and  mediation. 

The  protests  of  Costa  Rica,  Salvador  and  Honduras  apparently 
received  careful  consideration  in  the  United  States  Senate,  for  in  giving 
its  advice  and  consent  to  the  ratification  of  the  treaty,  the  Senate  added 
the  following  amendment: 

Provided,  That  whereas  CkMta  Rica,  Salvador,  and  Honduras  have  protested  against 
the  ratification  of  said  convention  in  the  fear  or  belief  that  said  convention  might 
in  some  respect  impair  existing  rights  of  said  states;  therefore,  it  is  declared  by  the 
Senate  that  in  advising  and  consenting  to  the  ratification  of  the  said  convention  as 
amended  such  advice  and  consent  are  given  with  the  understanding,  to  be  expressed 
as  a  part  of  the  instrument  of  ratification,  that  nothing  m  said  convention  is  intended 
to  affect  any  existing  right  of  any  of  the  said  named  states. 

Even  this  assurance  seems  unsatisfactory,  for  Salvador  has  filed  a 
formal  notice  with  the  United  States  that  "it.  does  not  recognize  the 
validity  of  the  Nicaraguan  treaty,  which  establishes  a  naval  base  in  the 
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Gulf  of  Fonseca,  and  that  consequently  the  Government  of  Salvador 
will  alwajrs  work  against  the  said  treaty,  with  all  the  means  and  lawful 
procedures  which  existing  conventions,  international  law  and  justice 
grant  it,  in  order  to  invahdate  the  same  in  its  effects."  Costa  Rica  has 
also  indicated  its  unwillingness  to  accept  the  treaty  by  bringing  an 
action  against  Nicaragua  to  test  its  legality  in  the  Central  American 
Court  of  Justice. 

George  A.  Finch. 

THE  ENTRY  OP  PORTUGAL  INTO  THE  EUROPEAN  WAR 

On  February  23,  1916,  the  Portuguese  Government  seized  German 
merchant  vessels  l3ring  within  its  jurisdiction,  claiming  to  do  so  under 
the  provisions  of  certain  treaties  between  Germany  and  Portugal. 
Germany  protested  against  the  seizure  as  unauthorized  by  the  treaties 
in  question  and  demanded  the  release  of  the  vessels.  This  Portugal 
declined  to  do  and  on  March  9,  1916,  the  German  Minister  at  Lisbon 
handed  the  Portuguese  Minister  for  Foreign  Affairs  the  following  dec- 
laration of  war: 

Since  the  outbreak  of  the  war  the  Portuguese  Govemment,  by  actions  which  are 
in  conflict  with  her  neutrality,  has  supported  the  enemies  of  the  German  Empire. 
The  British  troops  have  been  allowed  four  times  to  march  through  Mozambique. 
The  coaling  of  German  ships  was  forbidden.  The  extensive  sojourn  of  British  war 
veasels  in  Portuguese  ports,  which  is  also  in  conflict  with  the  laws  of  neutrality,  was 
allowed;  Great  Britain  was  also  permitted  to  use  Madeira  as  a  point  d'appui  for  her 
fleet.  Guns  and  materials  of  war  were  sold  to  Entente  Powers,  and  even  a  destroyer 
was  sold  to  Great  Britain. 

German  cables  were  interrupted,  the  archives  of  the  Imperial  Vice-Consul  in 
Mossamedes  were  seized,  and  expeditions  sent  to  Africa  were  described  as  directed 
against  Germany.  At  the  frontier  of  German  South- West  Africa  and  Angola  the 
German  district  commander  and  two  officers  and  men  were  tricked  into  visiting 
Nauhla,  and  on  October  19,  1915,  were  declared  to  be  under  arrest.  When  they 
tried  to  escape  arrest  they  were  shot  at,  and  forcibly  taken  prisoners. 

During  the  course  of  the  war  the  Portuguese  press  and  Parliament  have  been 
more  or  less  openly  encouraged  by  the  Portuguese  Government  to  indulge  in  gross 
insults  on  the  German  people.  We  repeatedly  protested  against  these  incidents  in 
every  individual  case,  and  made  most  serious  representations.  We  held  the  Por- 
tuguese Government  responsible  for  all  consequences,  but  no  remedy  was  afforded  us. 

The  Imperial  Government,  in  forbearing  appreciation  of  Portugal's  difficult  posi- 
tion, has  hitherto  avoided  taking  more  serious  steps  in  connexion  with  the  attitude 
of  the  Portuguese  Government.  On  February  23  the  German  vessels  in  Portuguese 
ports  were  seized  and  occupied  by  the  military.  On  our  protest,  the  Portuguese 
Government  declined  to  go  back  from  these  forcible  measures,  and  tried  to  justify 
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them  by  illegal  (geaetzwidrig)  interpretations  of  existing  treaties.  These  interpreta- 
tions appeared  to  the  German  Government  to  be  empty  evasions.  It  is  a  fact  that 
the  Portuguese  Government  seized  a  number  of  German  vessels  out  of  proportion 
to  what  was  necessary  for  meeting  the  shortage  of  Portugal's  tonnage,  and  that  the 
Government  did  not  attempt  even  once  to  oome  to  an  understanding  with  the  Gennan 
ship-owners,  either  directly  or  through  the  mediation  of  the  German  Government. 
The  whole  procedure  of  the  Portuguese  Government,  therefore,  represents  a  serious 
violation  of  existing  laws  and  treaties. 

The  Portuguese  Government  by  this  procedure  openly  showed  that  it  regards 
itself  as  the  vassal  of  Great  Britain,  which  subordinates  all  other  considerations  to 
British  interests  and  wishes.  Furthermore,  the  Portuguese  Government  efifected 
the  seizure  of  the  vessels  in  a  manner  in-  which  the  intention  to  provoke  Germany 
cannot  fail  to  be  seen;  the  German  flag  was  hauled  down  in  the  German  vessels,  and 
the  Portuguese  flag  with  a  war  pennon  was  hoisted,  and  the  flagship  of  the  Admiral 
fired  a  salute. 

The  Imperial  Government  sees  itself  obliged  to  draw  the  necessary  conclusions 
from  the  attitude  of  the  Portuguese  Government.  It  regards  itself  from  now  onward 
in  a  state  of  war  with  the  Portuguese  Government.  (London  Times,  March  II, 
1916.) 

A  few  days  later,  on  the  13th,  Viscount  de  Alte,  the  Portuguese  Minister 
to  the  United  States,  issued  the  following  statement,  showing  that 
Portugal  had  entered  the  war  at  the  request  of  Great  Britain,  its  pro- 
tector and  friend: 

Portugal  is  drawn  into  the  war  as  a  result  of  her  long-standing  alliance  with  Eng- 
land, an  alliance  that  has  withstood  unbroken  the  strain  of  five  hundred  years. 

The  first  treaty  of  alliance  between  the  two  countries  was  concluded  June  16, 1373, 
by  Ferdinand  of  Portugal  and  Edward  III  of  England.  Subsequent  treaties  have 
affirmed  the  alliance  and  defined  its  scope.  It  rests  on  a  secure  and  permanent 
foundation.  The  foreign  policies  and  the  interests  of  the  countries  have  almost  in- 
variably proved  to  be  identical  and  the  ideals  of  their  people  have  never  clashed.  The 
dawn  of  the  eighteenth  century  (1703)  found  the  soldiers  of  Portugal  and  those  of 
England  fighting  side  by  side  in  the  war  of  the  Spanish  Succession.  At  the  beginning 
of  the  nineteenth  century  Portuguese  and  British  bled  together  on  the  battlefields 
of  the  Peninsula  in  the  tremendous  struggles  brought  about  by  the  Napoleonic  in- 
vasions of  Portugal. 

Like  Belgium,  Portugal  desires  nothing  that  belongs  to  any  other  nation;  she  has 
nothing  to  gain  and  much  to  lose  in  the  present  conflict.  But  she  is  ready,  notwith- 
standing, to  aid  England  to  the  full  extent  of  her  resources. 

Portugal  is  not  prepared  to  subscribe  to  the  doctrine  engendered  by  militarism 
that  good  faith  must  be  made  subservient  to  expediency  and  that  the  interests  of  one 
nation  may  legitimately  be  fostered  at  the  expense  of  the  rights  of  others  whenever 
backed  by  sufficient  force.    {Wiuhington  Post,  March  14,  1916.) 

A  day  later,  that  is  to  say  on  March  14,  Sir  Edward  Grey,  British 
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Secretary  of  State  for  Foreign  Affairs,  read  the  following  statement  in 
the  House  of  Commons  on  behalf  of  the  Premier,  Mr.  Asquith,  who  was 
miable  to  be  present: 

The  Prime  Minister,  who  unfortunately  is  unable  to  be  present  owing  to  tem- 
porary indisposition,  has  requested  me  to  read  to  the  House  a  statement  which  he 
intended  to  make  on  the  subject  of  the  entry  of  Portugal  into  the  war. 

The  immediate  cause  of  the  declaration  by  Germany  of  a  state  of  war  with  the 
most  ancient  of  our  Allies  has  been  the  decision  of  the  Portuguese  Government  to 
requisition  the  German  ships  which,  since  the  commencement  of  hostilities,  have 
been  lying  in  the  home  and  colonial  ports  of  Portugal.  Had  Portugal  beeh  entirely 
a  neutral  nation,  without  ties  or  alliances  with  any  of  the  combatants,  her  action 
would  nevertheless  have  been  completely  justified.  The  war  has  been  the  cause  of 
a  rapidly-increasing  shortage  of  tonnage  in  all  parts  of  the  globe,  and  it  became  dear 
that  in  the  interests  of  their  countiy  it  was  the  duty  of  the  Portuguese  Government 
to  make  use  of  all  the  available  ships  in  their  harbours.  This  was  their  vi^w  and 
it  was  .also  urged  upon  them  by  His  Majesty's  Government.  They  accordingly 
proceeded  to  requisition  the  German  ships  in  their  ports,  explaining  to  Germany 
the  reasons  which  prompted  them  to  take  this  action  and  promising  eventually  to 
indemnify  the  owners  of  the  vessels.  The  German  ships  had  been  lying  in  their  hai^ 
hours  for  more  than  18  months;  they  therefore  fell  within  the  broad  principle  that 
a  state  is  entitled  in  cases  of  emergency  to  take  the  property  of  all  individuals  within 
its  jurisdiction  and  to  convert  it  to  the  public  use — a  right  which  is  inherent  in  the 
soverragnty  of  the  state  and  which  cannot  be  challenged  by  any  foreign  Power. 

But  Portugal  was  not  a  neutral  nation  in  the  narrowest  sense  of  the  term.  At  the 
beginning  of  the  war  the  Portuguese  Government  declared  that  in  no  drcumstanoes 
would  they  disregard  the  duties  of  their  ancient  alliance  with  Great  Britain;  and 
now,  as  alwa}^,  they  have  ranained  faithful  to  their  obligations  as  our  Allies.  They 
were  but  following  a  oourse  of  action  which  would  have  injured  no  third  party,  for 
requisition  would  have  been  followed  by  payment  in  compensation,  but  the  German 
Government  saw  fit  to  precipitate  matters  by  a  peremptory  demand  for  an  explana- 
tion, shortly  followed  by  a  declaration  of  war,  thus  altering  the  whole  position  as 
regards  the  payment  of  any  compensation  for  the  vessels. 

It  is  to  be  observed  that  Germany,  who  now  charged  Portugal  with  a  breach  of 
neutrality,  had  herself  in  October  and  again  in  December,  1914,  violated  the  territory 
of  Portugal  by  raids  into  the  Portuguese  colony  of  Angola,  and  Uter  by  seeking  to 
stir  up  a  native  rebellion  in  Portuguese  East  Africa. 

Portugal  may  rest  assured  that  Great  Britain  and  the  Allies  will  afford  her  all  the 
assistance  that  she  may  require,  and  that,  having  been  compelled  to  range  herself  on 
the  side  of  the  Allies,  she  will  be  welcomed  as  a  gallant  coadjutor  in  the  defence  of 
the  great  cause  for  which  the  present  war  is  being  waged.  {London  Tiine$f  March  15, 
1916. 

The  purpose  of  the  present  comment  is  not  to  e3q)ress  an  opinion  as 
to  the  propriety  of  the  action  of  Portugal,  because  neither  the  text  of 
the  treaties  in  question  nor  the  Portuguese  note  to  Germany  justifying 
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its  action  is  before  the  writer,  but  to  lay  before  the  reader  an  official 
statement  emanating  from  each  of  the  three  governments. 

The  ancient  alliance  between  Portugal  and  Great  Britain  to  which 
Sir  Edward  Grey  refers  dates  apparently  from  the  Treaty  of  Peace, 
Friendship  and  Alliance  between  Englcmd  and  Portugal,  repeatedly 
reaffirmed  and  apparently  still  in  effect,  signed  at  London,  on  June  16, 
1373,  by  which  each  country  pledged  itself  to  assist  the  other  in  case 
of  war.^  Of  this  very  interesting  treaty  only  the  first  article,  which 
follows,  can  be  quoted,  although  the  document  as  a  whole  is  very  in- 
teresting reading,  and  shows  how  treaties  were  made  in  early  days: 

In  the  first  place,  we  settle  and  covenant  that  there  shall  be  from  this  day  forward 
between  our  abovescdd  Lord  Edward,  King  of  England  and  France,  and  the  Lord 
Ferdinand,  King  of  Portugal  and  Algarve,  and  the  Lady  Eleanor  Queen  and  his 
Consort,  their  Successors  in  the  aforesaid  Kingdoms  of  England  and  Portugal,  and 
their  Realms,  Lands,  Dominions,  Provinces,  Vassals,  and  Subjects  faithfully  obeying 
them,  whatsoever,  true,  faithful,  constant,  mutual,  and  perpetual  Friendships, 
Unions,  Alliances,  and  Leagues  of  sincere  affection,  and  that  as  true  and  faithful 
Friends  they  shall  henceforth  reciprocally  be  Friends  to  Friends,  and  Ekiemies  to 
Enemies,  and  shall  assist,  maintain,  and  uphold  each  other  mutually  by  sea  and  by 
land  against  all  Men  that  may  live  or  die,  of  whatever  dignity,  station,  rank,  or 
condition  they  may  be,  and  against  their  Lands,  Realms,  and  Dominions. 

They  shall  strive  for  and  preserve,  as  much  as  in  them  Ues,  the  personal  safety, 
security,  interest,  and  honour,  and  the  harmlessness,  conservation  and  restitution 
of  their  rights,  property,  effects,  and  Friends,  wheresoever  they  be. 

They  shall  everjrwhere  faithfully  prevent  the  hurts  and  injuries,  disgrace  or  base- 
ness which  they  know  or  which  one  Party  knows  to  be  at  any  future  time  intended 
or  contemplated  against  the  other  Party,  and  shall  provide  remedies  for  them;  and 
they  shaU  as  expeditiously  as  may  be,  by  Letters  or  Messengers,  or  in  any  better 
way  which  they  can  contrive,  without  reserve  and  fully  inform,  forewarn,  and  use- 
fully counsel  the  other  Party  against  whom  such  things  are  meditating,  relative  to 
what  has  just  been  mentioned. 

The  treaty  from  which  the  above  article  has  been  quoted  has  been  more 
fortunate  than  most  documents  of  a  like  nature,  because,  although 
negotiated  some  five  centuries  and  more  ago,  it  is  still  in  effect  and  has 
been  broken  by  neither  party,  and  the  alliance  and  friendship  it  was 
meant  to  bring  about  still  exists,  witness  the  participation  of  Portugal 
in  the  present  war. 

James  Brown  Scott. 

^  For  the  text  of  this  very  interesting  document  see  British  and  Fordgn  State 
Papers,  Vol.  I,  Pt.  1,  pp.  462-68. 
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JUBISDICnON  OVER  PERSONS  ON  BOARD  INTERNED  BELLIGERENT  VESSELS 

A  belligerent  war  vessel  is,  under  ordinary  circumstances,  allowed  to 
remain  twenty-four  hours  and  to  enjoy  but  a  limited  hospitality  in  a 
neutral  port.  If  the  war  vessel  refuses  to  leave  at  the  expiration  of 
twenty-four  hours,  provided  that  the  twenty-four  hour  rule  be  the  law 
of  the  neutral  country,  as  is  the  case  with  the  United  States,  the  vessel 
becomes  a  trespasser  and  the  neutral  government  is  authorized  either 
to  escort  it  to  the  high  seas  or  to  deprive  it  of  its  power  to  conduct 
hostilities;  that  is  to  say,  to  intern  it,  to  use  the  technical  phrase. 

The  practice  of  the  United  States  in  this  matter  was  formed  during 
the  Russo-Japanese  War  in  the  cases  of  the  Russian  war  vessels  Auroray 
Oleg  and  ZenUchtig,  which  took  refuge  in  American  jurisdiction  in  1905, 
and  more  especially  in  the  case  of  the  Russian  transport  or  auxiliary 
cruiser  Lfcna,  which  entered  San  Francisco  harbor  in  1904.  In  reply  to 
the  request  of  the  RuSisian  Ambassador  that  the  vessel  "might  receive 
all  aid  compatible  with  neutrality,"  the  Ambassador  was  advised,  as 
stated  by  Professor.  Moore  in  his  Digest,  'Hhat  if  the  vessel  was  re- 
paired, only  such  bare  repairs  could  be  allowed  as  might  be  necessary 
to  render  the  vessel  seaworthy  and  enable  her  to  reach  the  nearest  home 
port,  and  that  even  such  repairs  could  be  permitted  only  on  condition 
that  they  should  not  prove  to  be  too  extensive."  As  the  repairs  required 
to  make  the  Lena  seaworthy  would  have  amounted  "to  a  renovation 
of  the  vessel,"  its  captain  yielded  to  the  inevitable  that  his  ship  should 
be  disarmed  and  be  interned  in  American  waters  as  a  condition  of  being 
made  seaworthy.  The  further  action  of  the  United  States  in  this  case, 
which  may  be  said  to  have  made  the  law  on  the  subject,  is  thus  stated 
by  Professor  Moore  in  his  Digest: 

The  President,  on  the  afternoon  of  the  15th  of  September,  issued  an  order  directing 
that  the  Lena  be  taken  into  custody  by  the  naval  authorities  of  the  United  States 
and  disarmed  under  the  following  conditions:  (1)  That  the  vessel  be  taken  to  the 
Mare  Island  Navy-Yard  and  there  disarmed  by  removal  of  small  guns,  breechblocks, 
small  arms,  ammunition,  and  ordnance  stores,  and  such  other  dismantlement  as 
might  be  prescribed  by  the  commandant  of  the  navy-yard;  (2)  that  the  captain  of 
the  Lena  should  give  a  written  guarantee  that  she  should  not  leave  San  Francisco 
till  peace  had  been  concluded,  and  that  the  officers  and  crew  should  be  paroled  not  to 
leave  San  Francisco  till  some  other  understanding  as  to  their  disposal  might  be 
reached  between  the  United  States  and  both  belligerents;  (3)  that,  after  disarma- 
ment, the  vessel  might  be  removed  to  a  private  dock  for  such  reasonable  repairs  as 
would  make  her  seaworthy  and  preserve  her  in  good  condition  during  detention,  or 
be  so  repaired  at  the  navy-yard,  should  the  Russian  commander  so  elect,  and  that 
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while  at  the  private  dock  the  commandant  of  the  navy-yard  should  have  the  custody 
of  the  ship,  and  that  the  repairs  should  be  overseen  by  an  engineer  officer  to  be  de- 
tailed by  him;  (4)  that  the  cost  of  repairs,  of  private  docking,  and  of  m^ntenanoe 
of  the  ship,  officers,  and  crew  while  in  custody  should  be  borne  by  the  Russian 
Government,  but  the  berthing  at  Mare  Island  and  the  custody  and  surveillance  of 
the  vessel  by  the  United  States;  (5)  that  the  vessel,  when  repaired,  if  peace  had  not 
then  been  concluded,  should  be  taken  back  to  Mare  Island  and  there  held  in  custody 
till  the  end  of  the  war.  The  Russian  Ambassador  expressed  the  adherence  of  his 
government  to  these  conditions,  but  asked  that  the  officers  and  crew  of  the  vessd, 
except  5  officers  and  100  seamen,  who  were  necessary  for  her  care,  might  be  permitted 
to  leave  the  United  States.  The  Japanese  Government,  on  the  other  hand,  asked 
that  all  the  officers  and  crew  be  detained  in  the  United  States  till  the  termination  of 
hostilities.  The  President  decided  that  it  would  not  be  consistent  with  neutrality 
to  grant  the  request  for  the  repatriation  of  any  of  the  officers  or  crew  of  the  LmOy 
unless  both  the  belligerents  a^^eed  to  it.  Without  such  an  agreement  he  regarded 
the  position  of  the  men  as  being  ide];itical  in  principle  with  that  of  a  military  force 
entering  neutral  territory  and  there  necessarily  held  by  the  neutral. 

December  10,  1904,  the  Russian  Ambassador  asked  that  the  captain  and  crew  of 
the  Lena  might  be  permitted  to  celebrate  the  name  day  of  the  Emperor  on  the  19th 
of  the  month,  by  hoisting  the  national  flag  over  the  vessel,  dressing  the  ship,  and  firing 
the  imperial  salute.  The  United  States  assented  to  the  display  ctf  tiie  national 
standard  and  the  dressing  of  the  ship,  but  found  it  impracticable  to  agree  to  the 
firing  of  the  salute,  in  view  of  the  fact  that,  as  the  Lena  was  not  in  conmiission,  but 
was  lying  in  a  friendly  port  completely  disarmed  and  in  the  custody  of  the  United 
States  till  the  end  of  the  war,  her  character  as  a  warship,  including  the  function  of 
saluting  and  the  right  to  receive  salutes,  was  in  abeyance.^ 

It  is  to  be  borne  in  mind  that  this  action  of  the  United  States  took 
place  in  1904-5,  before  the  meeting  of  the  Second  Hague  Peace  C!on- 
ference,  and  therefore  before  the  drafting  of  Convention  No.  13  of  the 
Second  Conference,  concerning  the  rights  and  duties  of  neutral  Powers 
in  naval  war.  Article  24  of  which  reads: 

If,  notwithstanding  the  notification  of  the  neutral  Power,  a  belligerent  ship  of 
war  4o^  not  leave  a  port  where  it  is  not  entitled  to  remain,  the  neutral  Power  is 
entitled  to  take  such  measures  as  it  considers  necessary  to  render  the  ship  incapable 
of  taking  the  sea  during  the  war,  and  the  commanding  officer  of  the  ship  must  facili- 
tate the  execution  of  such  measures. 

When  a  belligerent  ship  is  detained  by  a  neutral  Power,  the  officers  and  crew  are 
likewise  detained. 

The  officers  and  crew  thus  detained  may  be  left  in  the  ship  or  kept  either  on 
another  vessel  or  on  land,  and  may  be  subjected  to  the  measures  oi  restriction  wfaich 
it  may  appear  necessary  to  impose  upon  them.  A  sufficient  number  of  m^i  for 
looking  after  the  vessel  must,  however,  be  alwa}^  left  on  board. 

The  officers  may  be  left  at  liberty  on  giving  their  word  not  to  quit  the  neutral 
territory  without  permission. 

^  7  Moore's  International  Law  Digest,  pp.  999-1000. 
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It  will  be  observed  that  Article  24  prescribes  to  all  intents  and  pur- 
poses the  action  already  taken  by  the  United  States,  so  that  the  article 
may  be  regarded  as  declaratory,  not  amendatory,  of  international  law 
in  so  far  as  the  United  States  is  concerned. 

From  the  action  of  the  United  States  in  the  case  of  the  Lena,  and 
from  the  provisions  oi  Article  24  of  Convention  13,  it  is  clear  that  the 
effect  of  internment  is  to  withdraw  frpm  the  vessel  so  treated  the  im- 
mmiity  from  local  laws  which  by  custom  men-of-war  enjoy.  The 
United  States  allowed  the  Lena  to  display  the  Russian  flag  and  to 
dress  the  ship  on  the  name  day  of  the  Russian  Emperor,  but  denied  the 
vessel  "the  function  of  saluting  and  the  right  to  receive  salutes"  be- 
cause its  "character  as  a  warship  ♦  ♦  ♦  was  in  abeyance."  Ac- 
cording to  the  official  commentary  upon  Convention  13,  which  was 
prepared  by  the  distinguished  French  publicist.  Professor  Louis  Renault, 
Article  24  is  intended  to  assimilate  the  officers  and  crew  of  the  interned 
ship  to  the  officers  and  men  of  a  beUigerent  army  taking  refuge  in  a 
neutral  territory.  He  states:  "In  law  their  position  is  analogous  to 
that  of  troops  of  a  belligerent  who  seek  refuge  in  neutral  territory,  and 
it  has  been  agreed  that  the  two  cases  should  be  controlled  by  one  and 
the  same  rule."  * 

James  Brown  Scott. 

THE  recognition  OP  THE  DE  PACTO  GOVERNMENT  IN  MEXICO  ^ 

In  the  October,  1914,  number  of  the  Journal  (page  860),  we  con- 
cluded a  series  of  editorial  narratives  of  events  in  Mexico  during  the 
revolutionary  period  which  started  with  the  overthrow  of  Diaz  by 
Madero  in  1911.  The  recognition  by  the  United  States  on  October  19, 
1915,  of  the  de  facto  government  presided  over  by  General  Venustiano 
Carranza  as  the  chief  executive  makes  it  appropriate  to  set  out  the 
important  events  which  have  taken  place  since  our  last  comment,  which 
ended  with  the  overthrow  of  General  Huerta  on  July  20,  1914,  and  the 
occupation  of  Mexico  City  by  the  Constitutionalist  Army  on  August  19, 
1914.    At  that  time  Vera  Cruz  was  still  occupied  by  American  troops 

*  The  full  text  of  Mr.  Renault's  report  on  Article  24  of  Ckinvention  13  Ls  printed 
in  a  comment  in  this  Journal  for  April,  1915,  pp.  488-489. 

^  The  correspondence  and  documents  referred  to  in  this  comment  were  transmitted 
by  the  President  of  the  United  States  to  the  Senate  in  response  to  a  resolution  oi 
January  6,  1916,  requesting  certjain  information  relative  to  affairs  in  Mexico.  They 
are  printed  as  Senate  Document  No.  324, 64th  Ckingress,  1st  Session. 


Digitized  by 


Google 


358  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

as  the  result  of  the  difficulty  with  General  Huerta  over  the  Tampico 
flag  incident.  As  stated  in  our  last  editorial  on  this  subject,  President 
Wilson  had  announced  on  September  15  that  the  American  troops 
were  to  be  withdrawn,  but  this  did  not  actually  take  place  until  Novem- 
ber 23,  1914. 

According  to  a  r^urn^  of  the  Mexican  constitutionalist  revolution 
and  its  progress,  submitted  to  the  Secretary  of  State  on  October  7, 
1915,  by  Mr.  E.  Arredondo,  Confidential  Agent  of  the  Constitutionalist 
Government  of  Mexico  at  Washington,  General  Carranza,  after  taking 
his  seat  in  the  national  palace  in  the  city  of  Mexico,  '^called  all  the 
governors  and  leaders  in  conmiand  of  troops  to  a  meeting,  which  was 
to  take  place  on  the  first  day  of  October,  1914,  for.  the  purpose  of  dis- 
cussing and  adopting  the  program  or  platform  which  the  Constitution- 
alist Government  should  follow  prior  to  elections;  the  reforms  which 
should  be  carried  into  effect;  the  date  on  which  elections  should  be  held, 
and  all  other  matters  of  general  interest  which  the  circumstances  might 
require."  General  Francisco  Villa,  the  commander  of  the  northern 
division  of  the  Constitutionalist  Army,  declined  to  attend  the  meeting, 
repudiated  the  leadership  of  Carranza  and  called  a  convention  of  his 
own  supporters  at  Aguascalientes.  The  two  conventions  met  in  Oc- 
tober, 1914.  The  former  retained  General  Carranza  as  Provisional 
President,  after  he  had  offered  to  resign,  and  the  latter  selected  General 
EulaJio  Gutierrez,  who  was  shortly  afterwards  deposed  and  was  fol- 
lowed in  office  in  rapid  succession  by  several  other  members  of  the 
Villa  faction.  An  effort  to  reconcile  the  differences  between  the  two 
parties  by  a  committee  of  Carranza  generals,  who  appeared  before  the 
Aguascalientes  convention,  failed,  and  was  followed  by  open  hostilities 
between  them. 

In  a  decree  issued  at  Vera  Cruz  on  December  12, 1914,  which  reviewed 
briefly  the  events  in  the  constitutionalist  revolution  from  the  usurpation 
of  Huerta  to  the  break  with  Villa,  General  Carranza  states  the  apparent 
reason  for  the  break  between  the  two  factions  as  follows: 

The  express  declarations  made  on  several  occasions  by  the  commander  of  the 
northern  division  advocating  the  establishment  of  constitutional  order  before  the 
social  and  political  reforms  demanded  by  the  country  take  place,  clearly  demonstrate 
that  the  insubordination  of  General  ViUa  is  of  a  strictly  reactionary  character,  and 
contrary  to  constitutionalist  activities,  and  has  for  a  purpose  to  frustrate  the  complete 
success  of  the  revolution,  preventing  the  establishment  of  a  pre-c6n8titutional  govern- 
ment intrusted  with  the  enactment  and  enforcement  of  the  reforms  which  have  been 
the  subject  of  the  struggle  which  has  been  raging  for  the  last  four  years. 
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To  explain  the  military  ends  for  which  the  fight  against  Villa  was 
undertaken  and  to  authorize  during  the  continuance  of  the  new  struggle 
the  laws  covering  the  political  and  economic  reforms  which  were  the 
objects  of  the  revolution,  General  Carranza  decreed  the  following 
articles: 

Article  1.  The  plan  of  Guadalupe  of  March  26,  1913,*  shall  subsist  until  the  com- 
plete triumph  of  the  revolution,  and,  therefore,  Citizen  Venustiano  Carranza  shall 
continue  in  his  post  as  first  chief  of  the  constitutionalist  revolution  and  as  deposi- 
tory of  the  executive  power  of  the  nation,  until  the  enemy  is  overpowered  and  peace 
is  restored. 

Article  2.  The  first  chief  of  the  revolution  and  depository  of  the  executive  power  of 
the  Republic,  shall  enact  and  enforce  during  the  struggle,  all  the  laws,  provisions,  and 
measures  tending  to  meet  the  economic,  social,  and  political  needs  of  the  country, 
carT3ang  into  effect  the  reforms  which  public  opinion  demands  as  indispensable  for 
the  establishment  of  a  r^;ime  which  will  guarantee  the  equality  of  Mexicans  among 
themsdves,  agrarian  laws  favoring  the  creation  of  small  landowners,  the  suppression 
of  latifundia  or  large  landholders,  and  the  restoration  to  townships  of  the  lands 
illegally  taken  from  them;  fiscal  laws  tending  to  establish  an  equitable  system  of 
taxation  on  real  estate;  laws  tending  to  improve  the  condition  of  the  rural  laborer, 
the  working  man,  the  miner,  and,  in  general,  of  the  working  classes;  the  establish- 
ment of  municipal  freedom  as  a  constitutional  institution;  bases  for  a  new  system  of 
organization  of  the  army;  amendments  of  the  election  laws  in  order  to  insure  the 
effectiveness  of  suffrage;  organization  of  an  independent  judicial  power,  in  the  feder- 

*  The  plan  of  Guadalupe,  signed  by  sixty-four  officers  of  the  troops  of  the  State 
ol  Coahuila  on  the  26th  of  March,  1913,  contains  the  following  articles: 

"  1.  Gen.  Victoriano  Huerta  is  hereby  repudiated  as  President  of  the  Republic. 

"2.  The  legislative  and  judicial  powers  of  the  federation  are  also  hereby  disowned. 

''3.  The  governors  of  the  States  who  still  recognize  the  federal  powers  of  the 
present  administration,  shall  be  repudiated  thirty  days  after  the  publication  of  this 
plan. 

"4.  For  the  purpose  of  organizing  the  army,  which  is  to  see  that  our  aims  are  car- 
ried out,  we  name  Venustiano  Carranza,  now  governor  of  the  State  of  Coahuila,  as 
first  chief  of  the  army,  which  is  to  be  called  constitutionalist  army. 

"5.  Upon  the  occupation  of  the  city  of  Mexico  by  the  constitutionalist  army, 
the  executive  power  shall  be  vested  in  Venustiano  Carranza,  its  first  chief,  or  in  the 
person  who  may  substitute  him  in  command. 

"6.  The  provisional  trustee  of  the  executive  power  of  the  Republic  shall  convene 
general  elections  as  soon  as  peace  may  have  been  restored  and  will  surrender  power 
to  the  citizen  who  may  have  been  elected. 

'*The  citizen  who  may  act  as  first  chief  of  the  constitutionalist  army  in  the  States, 
whose  government  might  have  recognized  that  of  Huerta,  shall  take  charge  of  the 
provisional  government  and  shall  convene  local  elections,  after  the  citizens  elected 
to  discharge  the  high  powers  of  the  federation  may  have  entered  into  the  performance 
of  their  duties  as  provided  in  the  foregoing  bases.'' 
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ation  as  well  as  in  the  States;  revision  of  the  laws  relative  to  maniage  and  the  civil 
status  of  persons;  provisions  guaranteeing  the  strict  observance  of  the  laws  of  reform; 
revision  of  the  civil,  penal,  and  commercial  codes;  amendment  of  judicial  procedure, 
for  the  purpose  of  expediting  and  causing  the  effectiveness  of  the  administration  of 
justice;  revision  of  laws  relative  to  the  exploitation  of  mines,  petroleum,  water  rights, 
forests,  and  other  natural  resom^ces  of  the  country,  in  order  to  destroy  the  monopolies 
created  by  the  old  r^;ime  and  to  prevent  the  formation  of  new  ones;  political  reforms 
which  will  insure  the  absolute  observance  of  the  constitution  of  Mexico,  and,  in  gen- 
eral, all  the  other  laws  which  may  be  deemed  necessary  to  insure  for  all  the  inhabitants 
of  the  country  the  effectiveness  and  full  enjoyment  of  their  rights,  and  their  equality 
before  the  laws. 

Article  3.  In  order  to  continue  the  struggle  and  to  carry  into  effect  the  reforms 
referred  to  in  the  preceding  article,  the  chief  of  the  revolution  is  hereby  expressly 
authorized  to  convene  and  organize  the  constitutionalist  army  and  direct  the  opera- 
tions of  the  campaign;  to  appoint  the  governors  and  military  commanders  of  the 
States  and  to  remove  them  freely;  to  effect  the  expropriations  on  account  of  public 
utility  which  may  be  necessary  for  the  distribution  of  lands,  founding  of  town- 
ships, and  other  public  services;  to  negotiate  loans  and  issue  obligations  against  the 
national  treasury  indicating  the  property  which  shall  guarantee  them;  to  appoint 
and  remove  freely  federal  employees  of  the  civil  administration  and  of  the  States 
and  to  Bx  the  powers  of  each  of  them;  to  make,  either  directly  or  through  the  chiefs 
he  may  appoint,  requisitions  for  lands,  buildings,  aims,  horses,  vehicles,  provisions, 
and  other  elements  of  war;  and  to  create  decorations  and  decree  recompenses  for 
services  rendered  to  the  revolution. 

Article  4.  Upon  the  success  of  the  revolution,  when  the  supreme  chieftainship  may 
be  established  in  the  city  of  Mexico  and  after  the  elections  for  municipal  councils 
in  the  majority  of  the  States  of  the  Republic,  the  first  chief  of  the  revolution,  as  de- 
pository of  the  executive  power,  shaU  issue  the  call  for  election  of  congressmen^ 
fixing  in  the  calls  the  dates  and  terms  in  which  the  elections  shall  be  held. 

Article  5.  Once  the  federal  congress  has  been  installed,  the  chief  of  the  revolution 
shall  render  an  account  before  it  of  the  use  he  may  have  made  of  the  powers  with 
which  he  is  vested  hereby,  and  he  shall  especially  submit  the  reforms  made  and  put 
into  effect  during  the  struggle,  in  order  that  congress  may  ratify  them,  amend  them, 
or  supplement  them,  and  to  the  end  that  those  which  it  may  see  fit  may  be  raised  to 
the  rank  of  constitutional  precepts,  before  the  re^tablishment  of  constitutional  order. 

Article  6.  The  federal  congress  shall  convene  the  people  for  the  election  of  president 
of  the  Republic,  and  as  soon  as  this  takes  place  the  first  chi^  of  the  revolution  shall 
deliver  to  the  president  elect  the  executive  power  of  the  nation. 

Article  7.  In  case  of  absolute  default  of  the  present  chief  of  the  revolution  and  in 
the  meantime  the  generals  and  governors  proceed  to  the  election  of  the  person  who  Is 
to  take  his  place,  the  chief  office  shall  be  temporarily  filled  by  the  commander  of  the 
army  corps  at  the  place  where  the  revolutionary  government  may  be  at  the  time  the 
default  of  the  first  chief  occurs. 

The  contest  for  supremacy  between  the  forces  of  Carranza  and  Villa 
continued  unabated  and  with  vaiying  success,  neither  side  apparently 
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being  able  to  obtain  any  decisive  advantage  over  the  other.  Mexico 
City  changed  hands  several  times  between  the  forces  of  Carranza, 
Villa  and  Zapata.  The  military  operations  in  the  meantime  added  to 
the  distress  of  the  Mexican  people  and  to  the  dissipation  of  their  sub- 
stance. The  conditions  below  the  southern  border  of  the  United  States 
became  so  chaotic  that  President  Wilson  felt  constrained  on  June  2, 
1915,  to  issue  a  public  warning  to  the  Mexican  factions  to  get  together 
and  act  for  the  relief  of  their  prostrate  country.  This  document,  which 
was  an  ofScial  statement  of  the  conditions  then  existing  in  Mexico  and 
the  attitude  of  the  United  States,  read  as  follows: 

For  more  than  two  years  revolutionary  conditions  have  existed  in  Mexico.  The 
purpose  of  the  revolution  was  to  rid  Mexico  of  men  who  ignored  the  constitution  of 
the  Republic  and  used  their  power  in  contempt  of  the  rights  of  its  people;  and  with 
these  purposes  the  people  of  the  United  States  instinctively  and  generously  sym- 
pathised. But  the  leaders  of  the  revolution,  in  the  veiy  hour  of  their  success,  have 
disagreed  and  turned  their  anns  against  one  another.  All  professing  the  same  ob- 
jects, they  are,  nevertheless,  unable  or  unwilling  to  cooperate.  A  central  authority 
at  Mexico  City  is  no  sooner  set  up  than  it  is  undermined  and  its  authority  denied  by 
those  who  were  expected  to  support  it.  Mexico  is  apparently  no  nearer  a  solution 
of  her  tragical  troubles  than  she  was  when  the  revolution  was  first  kindled.  And  she 
has  been  swept  by  civil  war  as  if  by  fire.  Her  crops  are  destroyed,  her  fields  lie  un- 
seeded, her  work  cattle  are  confiscated  for  the  use  of  the  armed  factions,  her  people 
flee  to  the  mountains  to  escape  being  drawn  into  unavailing  bloodshed,  and  no  man 
seems  to  see  or  lead  the  way  to  peace  and  settled  order.  There  is  no  proper  protec- 
tion either  for  her  own  citizens  or  for  the  citizens  of  other  nations  resident  and  at 
work  within  her  temtoiy.    Mexico  is  starving  and  ¥nthout  a  government. 

In  these  circumstances  the  people  and  Government  of  the  United  States  can- 
not stand  indifferently  by  and  do  nothing  to  serve  their  neighbor.  They  want  nothing 
for  themsdves  in  Mexico.  Least  of  all  do  they  desire  to  settle  her  affairs  for  her,  or 
claim  any  right  to  do  so.  But  neither  do  they  wish  to  see  utter  ruin  come  upon  her, 
and  they  deem  it  their  duty  as  friends  and  neighbors  to  lend  any  aid  they  properly 
can  to  any  instrumentality  which  promises  to  be  effective  in  bringing  about  a  settle- 
ment which  will  embody  the  real  objects  of  the  revolution — constitutional  govern- 
ment and  the  rights  of  the  people.  Patriotic  Mexicans  are  sick  at  heart  and  ciy  out 
for  peace  and  for  every  selfnsacrifice  that  may  be  necessary  to  procure  it.  Their 
people  cry  out  for  food  and  will  presently  hate  as  much  as  they  fear  every  man  in 
their  country  or  out  of  it,  who  stands  between  them  and  their  daily  bread. 

It  is  time,  therefore,  that  the  Government  of  the  United  States  should  frankly 
state  the  policy  which  in  these  extraordinary  drcumstanoes  it  becomes  its  duty  to 
adopt.  It  must  presently  do  what  it  has  not  hitherto  done  or  felt  at  liberty  to  do, 
lend  its  active  moral  support  to  some  man  or  group  of  men,  if  such  may  be  found, 
who  can  rally  the  suffering  people  of  Mexico  to  their  support  in  an  effort  to  ignore, 
if  they  cannot  unite,  the  warring  factions  of  the  country,  return  to  the  constitution 
of  the  Republic  so  long  in  abeyance,  and  set  up  a  government  at  Mexico  City  which 
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the  great  Powers  of  the  world  can  recognize  and  deal  with,  a  government  with  whom 
the  program  of  the  revolution  will  be  a  business  and  not  merely  a  platform.  I  there- 
fore publicly  and  very  solemnly  call  upon  the  leaders  of  faction  in  Mexico  to  act,  to 
act  together,  and  to  act  promptly  for  the  relief  and  redemption  of  their  prostrate 
country.  I  feel  it  to  be  my  duty  to  tell  them  that,  if  they  cannot  accommodate  their 
differences  and  unite  for  this  great  purpose  within  a  very  short  time,  this  Govern- 
ment will  be  constrained  to  decide  what  means  should  be  employed  by  the  United 
States  in  order  to  help  Mexico  save  herself  and  serve  her  people. 

Closely  following  the  issuance  of  the  above  warning,  General  Carranza 
issued  a  declaration  to  the  Mexican  nation  under  date  of  June  11,  1915, 
in  which  he  stated  that  "the  Constitutionalist  Government  has  control 
of  over  seven-eighths  of  the  national  territory;  that  it  is  organizing  public 
administration  in  20  out  of  27  States  of  the  Republic  and  in  more  than 
half  of  the  other  7  States;  that  it  controls  all  the  maritime  ports  on  the 
Gulf  and  on  the  Pacific  Ocean  with  the  exception  of  Guaymas,  and  all 
the  ports  of  entry  on  the  northern  and  southern  frontiers,  with  the 
exception  of  Piedras  Negras,  Ciudad  Juarez,  and  Nogales;  that  more 
than  thirteen  million  of  the  fifteen  which  represent  the  population  of 
the  country — that  is  to  say,  nine-tenths  of  the  total  population  of 
the  Republic — are  governed  by  the  administration  [over  which]  I  pre- 
side; that  day  after  day  the  factions  are  being  routed  and  dispersed, 
their  offensive  action  being  limited  at  present  to  acts  of  brigandage, 
and  that  within  a  short  time  the  occupation  of  the  City  of  Mexico  will 
contribute  to  make  the  action  of  the  Constitutionalist  Government 
more  harmonious  and  efficient  in  all  the  territory  of  the  Republic. 
Therefore,  our  country  is  nearing  the  end  of  its  revolution  and  the 
consolidation  of  a  definite  peace,  based  on  conditions  of  welfare  and 
justice."  In  view  of  the  alleged  definite  possession  of  the  sovereignty 
of  the  country  by  the  Constitutionalist  Government,  Greneral  Carranza 
thought  the  time  had  arrived  when  that  government  should  be  recog- 
nized by  the  other  nations,  especially  the  United  States,  and  he  appealed 
to  the  warring  factions  still  engaged  in  armed  opposition  against  the 
Constitutionalist  Government,  to  submit  to  that  government  in  order 
to  expedite  the  reestablishment  of  peace  and  to  consummate  the  work 
of  the  revolution.  With  a  view  to  realizing  these  purposes,  Greneral 
Carranza  gave  the  following  pledges  of  conduct  to  be  observed  by  his 
government: 

First.  The  constitutionalist  government  shall  afford  to  foreigners  residing  in  Mezioo 
all  the  guarantees  to  which  they  are  entitled  according  to  our  laws,  and  shall  amply 
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protect  their  lives,  their  freedom,  and  the  enjoyment  of  their  rights  of  property, 
allowing  them  indenmities  for  the  damages  which  the  revolution  may  have  caused 
to  them,  in  so  far  as  such  indenmities  may  be  just  and  which  are  to  be  determined  by 
a  procedure  to  be  established  later.  The  govenmient  shall  also  assume  the  responsi- 
bility of  legitimate  financial  obligations. 

Second.  The  first  concern  of  the  constitutionalist  government  shall  be  to  reestab- 
lish peace  within  the  province  of  law  and  order,  to  the  end  that  all  the  inhabitants  of 
Mexico,  both  native  and  foreign,  shall  equally  enjoy  the  benefits  of  true  justice  and 
be  interested  in  cooperating  in  the  support  of  the  government  emanating  from  the 
revolution.  The  commission  of  crimes  of  the  common  order  shall  be  punished.  In 
due  time  an  amnesty  shall  be  enacted  in  keeping  with  the  necessities  of  the  country 
and  the  situation,  which  in  no  way  shall  exempt  those  under  it  from  the  civil  respon- 
sibilities they  may  have  incurred. 

Third.  The  constitutionalist  laws  of  Mexico,  known  under  the  name  of  laws  of 
reform,  which  establish  the  separation  of  the  church  and  the  state  and  which  guar- 
antee the  individual  right  of  worship  in- accordance  with  his  own  conscience  and  with- 
out o£fending  public  order,  shall  be  strictly  observed;  therefore,  no  one  shall  suffer 
in  his  life,  freedom,  and  property  because  of  his  religious  beliefs.  Temples  shall  con- 
tinue to  be  the  property  of  the  nation  according  to  laws  in  force,  and  the  constitu- 
tionalist government  shall  again  cede  for  the  purposes  of  worship  those  which  may  be 
necessary. 

Fourth.  There  shall  be  no  confiscation  in  connection  ¥nth  the  settlement  of  the 
agrarian  question.  This  problem  shall  be  solved  by  an  equitable  distribution  of  the 
lands  still  owned  by  the  government;  by  the  recovery  of  those  lots  which  may  have 
been  illegally  taken  from  individuals  or  communities;  by  the  purchase  and  expropria- 
tion of  large  tracts  of  land,  if  necessary;  by  all  other  means  of  acquisition  permitted 
by  the  laws  of  the  country.  The  constitution  of  Mexico  forbids  privileges,  and  there- 
fore all  kinds  of  properties,  regardless  of  who  the  owners  may  be,  whether  operated  or 
not,  shall  in  the  future  be  subject  to  the  proportional  payment  of  a  tax  in  accordance 
with  a  just  and  equitable  valuation. 

Fifth.  All  property  legitimately  acquired  from  individuals  or  legal  governments, 
and  which  may  not  constitute  a  privilege  or  a  monopoly,  shall  be  respected. 

Sixth.  The  peace  and  safety  of  a  nation  depends  from  the  clear  understanding 
of  citizenship.  Therefore,  the  government  shall  take  pains  in  developing  public 
education,  causing  it  to  spread  throughout  the  whole  country,  and  to  this  end  it  shall 
utilize  all  cooperation  rendered  in  good  fidth,  permitting  the  establishment  of  private 
schools  subject  to  our  laws. 

Seventh.  In  order  to  establish  the  constitutional  government,  the  government 
by  me  presided  over  shall  observe  and  comply  with  the  provisionfl  of  Articles  4,  5, 
and  6  of  the  decree  of  December  12, 1914,  [printed  supra,  358, ; 


What  happened  after  the  issuance  of  President  Wilson's  warning 
of  June  2,  1915,  may  better  be  told  in  the  language  of  Secretary  of  State 
Lansing,  in  a  letter  to  the  President  dated  February  12,  1916:  "Several 
weeks  after  the  statement  was  issued,  as  the  factional  differences  seemed 
to  be  no  nearer  to  a  settlement,  this  government  sounded  the  six  rank- 
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ing  diplomatic  representatives  of  Latin-America  as  to  whether  they 
would  confer  and  advise  with  this  government  in  regard  to  formulating 
some  practicable  plan,  if  possible,  for  the  solution  of  the  Mexican  prob- 
lem. Under  instructions  from  their  respective  governments,  these 
representatives  signified  their  desire  to  cooperate  with  this  government, 
and  the  first  conference  with  the  representatives  was  held  on  August  5, 
last. 

''As  a  result  of  that  conference  the  ambassadors  of  Argentina,  Brazil, 
and  Chile,  the  ministers  of  Bolivia,  Uruguay,  and  Guatemala,  and  the 
Secretary  of  State  of  the  United  States,  acting  severally,  signed  an 
appeal  to  the  civil  and  military  leaders  of  the  revolutionary  factions  in 
Mexico,  suggesting  that  the  latter  hold  a  conference  to  discuss  a  peace- 
ful settlement  of  their  differences  and  offered  to  act  as  intermediaries 
to  arrange  the  time,  place,  and  other  details  of  such  conference.  Iden- 
tical communications  in  this  sense  were,  under  date  of  August  13  and 
14  last,  sent  by  telegraph  to  all  generals,  governors,  and  other  leaders 
known  to  be  exercising  civil  or  mihtary  authority  in  Mexico."  For 
the  information  of  our  readers,  the  appeal  referred  to  is  quoted  textu- 
ally: 

Wabhinqton,  D.  C,  August  11,  1915. 

The  undersigned,  the  Secretary  of  State  of  the  United  States,  the  ambassadors 
extraordinary  and  plenipotentiary  of  Brazil,  Chile,  and  Argentina,  and  the  envoys 
extraordinary  and  ministers  plenipotentiary  of  Bolivia,  Uruguay,  and  Guatemala, 
accredited  to  the  Government  of  the  United  States  of  America,  acting  severally  and 
independently,  unanimously  send  to  you  the  following  communication: 

Inspired  by  the  most  sincere  spirit  of  American  fraternity,  and  convinced  that 
they  rightly  interpret  the  earnest  wish  of  the  entire  continent,  have  met  informally 
at  the  suggestion  of  the  Secretary  of  State  of  the  United  States  to  consider  the  Mexi- 
can situation  and  to  ascertain  whether  their  friendly  and  disinterested  help  could  be 
successfully  employed  to  retttablish  peace  and  constitutional  order  in  our  sister 
Republic. 

In  the  heat  of  the  frightful  struggle  which  for  so  long  has  steeped  in  blood  the  Mexi- 
can soil,  doubtless  all  may  well  have  lost  sig^t  of  the  dissolving  effects  of  the  strife 
upon  the  most  vital  conditions  of  the  national  existence,  not  <»ily  upon  the  life  and 
liberty  of  the  inhabitants,  but  on  the  prestige  and  security  of  the  country.  We  can 
not  doubt,  however — no  one  can  doubt — that  in  the  presence  of  a  sympathetic  ap- 
peal from  their  brothers  of  America,  recalling  to  them  these  disastrous  effects,  asking 
them  to  save  their  motherland  from  an  ab3rs8 — no  one  can  doubt,  we  repeat — ^that 
the  patriotism  of  the  men  who  lead  or  aid  in  any  way  the  bloody  strife  will  not  remain 
unmoved;  no  one  can  doubt  that  each  and  every  one  of  them,  measuring  in  his  own 
conscience  his  share  in  the  responsibilities  of  past  misfortune  and  looking  forward 
to  his  share  in  the  glory  of  the  pacification  and  reconstruction  of  the  country,  will 
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respond,  nobly  and  resolutely,  to  this  friendly  appeal  and  give  their  best  efforts  to 
opening  the  way  to  some  saving  action. 

We,  the  undersigned,  believe  that  if  the  men  directing  the  armed  movements  in 
Mexico — whether  political  or  military  chiefs — should  agree  to  meet,  either  in  person 
or  by  delegates,  far  from  the  sound  of  cannon,  and  with  no  other  inspiration  save  the 
thought  of  their  afflicted  land,  there  to  exchange  ideas  and  to  determine  the  fate  of 
the  country — ^from  such  action  would  undoubtedly  result  the  strong  and  unyielding 
agreement  requisite  to  the  creation  of  a  provisional  government,  which  should  adopt 
the  first  steps  necessary  to  the  constitutional  reconstruction  of  the  country — ^and  to 
issue  the  first  and  most  essential  of  them  all,  the  immediate  call  to  general  elections. 

An  adequate  place  ¥nthin  the  Mexican  frontiers,  which  for  the  purpose  might  be 
neutralized,  should  serve  as  the  seat  of  the  conference;  and  in  order  to  bring  about  a 
conference  of  this  nature  the  undersigned,  or  any  of  them,  will  willingly,  upon  in- 
vitation, act  as  intermediaries  to  arrange  the  time,  place,  and  other  details  of  such 
conference,  if  this  action  can  in  any  way  aid  the  Mexican  people. 

The  undersigned  expect  a  reply  to  this  communication  within  a  reasonable  time; 
and  consider  that  such  a  time  would  be  10  days  after  the  conununication  is  delivered, 
subject  to  prorogation  for  cause. 

It  will  be  preferable  also  to  state  the  result  of  this  appeal  in  the  lan- 
guage of  the  Secretary  of  State  contained  in  the  same  letter.  "The 
attempt  to  bring  the  factions  together  for  a  conference  faOed.  Sub- 
stantially all  the  commanders  and  others  in  authority  who  were  asso- 
ciated with  Gren.  Villa,  replied  directly  and  independently,  in  varied 
language,  accepting  the  suggestion  for  a  conference.  On  the  other 
hand,  all  the  commanders  and  others  in  authority  who  were  affiliated 
with  Gen.  Carranza  replied  briefly  to  the  effect  that  the  appeal  had 
been  referred  to  Gen.  Carranza,  whose  superior  authority  they  acknowl- 
edged, and  who  would  make  such  reply  as  he  deemed  proper.  The 
inference  to  be  drawn  was  plain.  On  the  one  hand,  there  seemed  to  be 
no  central  organization  among  the  Villista  forces,  while,  on  the  other 
hand,  submission  to  a  central  authority  was  evidenced  in  the  replies 
of  the  Carranzistas.  The  unity  and  loyalty  of  the  Carranzistas  appeared 
to  indicate  the  ultimate  triumph  of  that  faction,  especially  as  the 
Carranzista  forces  were  then  in  control  of  approximately  75  per  cent  of 
the  territory  of  Mexico.  Accordingly  the  conferees,  after  careful  and 
impartial  consideration  of  all  the  circumstances,  decided  unanimously 
to  recommend  severally  to  their  respective  governments  that  in  their 
opinion  the  government  of  which  Gen.  Carranza  was  the  leader  should 
be  recognized  as  the  de  facto  government  of  Mexico." 

In  aid  of  General  Carranza's  claim  to  recognition,  his  Confidential 
Agent  at  Washington  on  October  7,  1915,  transmitted  copies  of  General 
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Carranza's  public  declarations  of  December  12,  1914,  and  June  11, 
1915,  containing  the  guarantees  to  both  nationals  and  foreigners  above 
quoted.  In  this  letter  the  Confidential  Agent  assured  the  Secretary 
of  State  that  the  lives  and  property  of  foreigners  in  Mexico  would  be 
respected  in  accordance  with  the  practices  established  by  civilized 
nations  and  the  treaties  in  force  between  Mexico  and  other  countries. 
He  also  stated  that  the  Carranza  Government  would  recognize  and 
satisfy  indemnities  for  damages  caused  by  the  revolution,  to  be  settled 
in  due  time  and  according  to  justice.  Another  letter  from  the  Confi- 
dential Agent  to  the  Secretary  of  State,  dated  October  8,  1915,  assured 
the  United  States  that  "the  laws  of  reform,  which  guarantee  individual 
freedom  of  worship  according  to  everyone's  conscience,  shall  be  strictly 
observed.  Therefore  the  Constitutionalist  Government  will  respect 
everybody's  life,  property,  and  religious  beliefs  without  other  limitation 
than  the  preservation  of  public  order  and  the  observance  of  the  insti- 
tutions in  accordance  with  the  laws  in  force  and  the  constitution  of  the 
Republic." 

On  October  19,  1915,  the  Secretary  of  State  of  the  United  States 
sent  a  note  to  the  Confidential  Agent  extending  recognition  to  the  de 
facto  government  in  Mexico,  of  which  General  Venustiano  Carranza 
is  the  chief  executive,  and  suggesting  the  reciprocal  appointment  of 
diplomatic  representatives  by  the  two  governments.  The  Secretary 
of  State  stated  on  February  12, 1916,  that  "the  said  de  facto  government 
has  since  been  recognized  by  substantially  all  the  coimtries  of  Latin 
America;  also  by  Great  Britain,  France,  Italy,  Russia,  Japan,  Austria- 
Hungary,  Germany,  and  Spain;  and  several  other  countries  have  re- 
cently announced  their  intention  of  extending  recognition." 

In  the  same  report,  the  Secretary  of  State,  referring  to  the  ability 
of  the  de  facto  government  to  fulfill  its  promises  and  obligations  to  pro- 
tect American  rights  and  property  in  Mexico,  said: 

The  Department's  infonnation  indicates  that  the  de  facto  government  is  now  in 
control  of  all  but  a  few  sections  of  Mexico,  and  that,  bearing  in  mind  that  the  nation 
is  just  emerging  from  years  of  domestic  strife,  it  may  be  said  that  within  the  territory 
which  it  controls  it  is  affording,  in  all  the  circumstances,  reasonably  adequate  pro- 
tection to  the  lives  and  property  of  American  citizens  and  that  it  is  taking  steps  to 
extend  its  authority  over  and  restore  order  \n  sections  now  in  the  hands  of  hostile 
factions.  In  this  connection,  however,  it  should  be  stated  that  the  lawless  conditions 
which  have  long  continued  throughout  a  large  part  of  the  territory  of  Mexico  are  not 
easy  to  remedy  and  that  the  great  number  of  bandits  who  have  infested  certain  dis- 
tricts and  devastated  property  in  such  territory  can  not  be  suppressed  immediatdy, 
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but  that  their  supprasion  will  require  some  time  for  its  accomplishment,  pending 
which  it  may  be  expected  that  they  will  commit  sporadic  outrages  upon  lives  and 
property. 

George  A.  Finch. 

THE  JAPANESE  LAW  OF  NATIONALITY 

The  Japanese  law  of  nationality  was  amended  during  the  last  session 
of  the  Imperial  Diet,  and  as  amended  received  the  Imperial  sanction 
and  was  promulgated  as  Law  No.  27  on  March  15,  1916.  Its  recent 
origin  would  alone  justify  comment;  its  importance  requires  it.  The 
most  important  changes  will  therefore  be  mentioned  and  the  reasons 
for  them  stated. 

Article  18  of  the  previous  law  provided  that  a  Japanese  woman  lost 
her  Japanese  nationality  when  she  married  a  foreigner.  This  was 
thought  to  be  unsatisfactory,  because  if  she  married  a  foreigner  who, 
for  one  reason  or  another,  had  lost  his  nationality,  the  woman  herself 
would  be  in  the  unfortunate  position  of  her  husband.  Article  18,  as 
amended,  reads:  "When  a  Japanese  by  becoming  the  wife  of  a  foreigner 
has  acquired  the  husband's  nationaUty,  then  such  Japanese  loses  Japa- 
nese nationality." 

Article  20  of  the  previous  law  reads:  "A  person  who  has  acquired 
foreign  nationality  by  his  own  choice  loses  Japanese  nationality.*'  But 
this  article  is  to  be  read  in  connection  with  Article  24,  which  provided 
that  a  Japanese  subject  of  17  or  more  years  of  age  could  not  divest  him- 
self of  Japanese  nationality  unless  he  had  performed  his  military  service 
or  was  exempt  therefrom.  This  article  is  retained  in  the  revised  law, 
but  again  Articles  17  and  24  thereof  are  to  be  construed  by  a  new  pro- 
vision called  Article  20-bis,  which  reads  as  follows: 

In  case  a  Japanese  subject  who  has  acquired  foreign  nationality  by  reason  of  his 
or  her  birth  in  a  foreign  country  has  domicile  in  that  country,  he  or  she  may  be 
expatriated  with  the  permission  of  the  Minister  of  State  for  Home  Affairs. 

The  application  for  the  permission  referred  to  in  the  preceding  paragraph  shall 
be  made  by  the  legal  representative  in  case  the  person  to  be  expatriated  is  younger 
than  fifteen  years  of  age.  If  the  person  in  question  is  a  minor  above  fifteen  years  of 
age  or  a  person  adjudged  incompetent,  the  application  can  only  be  made  with  the 
consent  of  his  or  her  legal  representative  or  guardian. 

A  step-father,  a  step-mother,  a  legal  mother  or  a  guardian  may  not  make  the  ap- 
plication or  give  the  consent  prescribed  in  the  preceding  paragraph  without  the 
consent  of  the  family  council. 

A  person  who  has  been  expatriated  loses  Japanese  nationality. 
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And  in  connection  with  Article  20-bi8  the  following  paragraph,  added 
to  Article  26,  is  to  be  considered: 

In  case  the  person  who  has  lost  Japanese  nationality  in  accordance  with  the  pro- 
vision of  Article  20-bis  is  younger  than  fifteen  years  of  age,  the  application  for  the 
permission  prescribed  in  the  preceding  paragraph  shall  be  made  by  the  father  who 
is  the  member  of  the  family  to  which  such  person  belonged  at  the  time  of  his  ex- 
patriation. Should  the  father  be  unable  to  do  so,  the  application  shall  be  made  by 
the  mother;  if  the  mother  is  unable  to  do  so,  then  by  the  grandfather;  and  if  the 
grandfather  is  unable  to  do  so,  then  by  the  grandmother. 

The  following  explanation  of  the  reason  for  the  amendments,  which 
have  been  briefly  stated,  and  their  effect,  is  taken  from  articles  by  Mr. 
T.  Miyaoka,  formerly  Counselor  of  the  Japanese  Embassy  in  the  United 
States  and  a  distinguished  publicist  and  lawyer  of  Tokyo,  contributed 
to  the  Japanese  Times  of  March  9,  1916,  and  the  Japan  Advertiser  of 
Tokyo  for  March  17,  1916: 

Under  the  conscription  laws  of  the  Empire  a  boy  of  seventeen  is  already  a  soldier 
in  the  Japanese  army  although  his  time  of  service  under  ''colors"  does  not  commence 
until  he  is  twenty.  A  male  Japanese  from  the  age  of  seventeen  is  a  part  of  the  army 
until  he  completes  his  fortieth  year.  If  he  is  an  officer  in  the  army,  he  is  either  in 
the  active  service,  in  the  first  reserve,  the  second  reserve,  or  the  national  army  called 
the  landsturm*  If  he  is  neither  a  commissioned  officer  nor  a  warrant  officer,  then  he 
is  a  plain  soldier  in  the  landsturm,  in  the  active  service,  in  the  reserve  (i.  e.,  the  first 
reserve)  or  in  what  the  Germans  caU  the  landwehr.  A  boy  is  not  called  upon  to  serve 
under  ''colors,''  that  is  to  say,  he  is  not  required  to  receive  military  training  in  regi- 
mental barracks  until  he  is  twenty,  but  from  seventeen  to  twenty  he  is  already  a 
soldier  in  the  landsturm. 

The  Japanese  law  of  nationality  as  it  stands  to-day  and  as  it  will  stand  when  the 
amendatory  law  goes  into  operation,  rests  upon  the  principle  that  a  Japanese  soldier 
may  not  cease  to  be  one  by  expatriating  himself.  This  principle  remains  unchanged, 
but  Article  20-bis  provides  that  a  Japanese  boy  who  has  acquired  a  foreign  nationality 
by  reason  of  his  birth  in  the  territories  of  such  country,  provided  he  has  domicile 
in  that  country,  may  divest  himself  of  the  Japanese  nationaUty  if  his  father  or  other 
parental  authority  takes  the  necessary  step  for  him  before  he  is  fifteen;  or  if  he  has 
attained  the  age  of  fifteen  he  may  take  the  same  step  with  the  consent  of  his  father 
or  other  parental  authority  until  he  attains  the  age  of  seventeen. 

In  short  the  object  of  the  amendatory  law  is  to  permit  the  expatriation  of  Japanese 
bo3rs  bom  in  Hawaii  or  in  any  of  the  States  of  the  American  Union  before  he  is  fifteen 
or  at  latest  before  he  is  seventeen. 

James  Bbown  Scott. 
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THE  STATUS  OF  THE  FRTE  CASE 

Over  a  year  has  now  elapsed  since  Gennany,  on  April  4,  1916,  as- 
sumed liability  for  the  sinking  of  the  American  vessel  William  P.  Frye 
by  a  German  auxiliary  cruiser  on  January  27,  1915,  but  the  case  still 
remains  a  subject  of  diplomatic  negotiations  between  the  two  govern- 
ments. Germany's  prompt  admission  of  liability  gave  rise  to  the  belief 
that  the  matter  would  be  speedily  adjusted,  but  the  obstacles  which 
that  government  has  since  placed  in  the  way  of  settlement  cannot  help 
but  create  the  feeling  that  the  admission  of  liability  was  made  more  for 
the  purpose  of  allaying  public  indignation  in  the  United  States,  which 
it  succeeded  in  doing,  than  with  any  immediate  intention  of  making 
the  reparation  which  such  an  admission  called  for. 

Germany's  refusal  to  settle  through  diplomatic  channels  the  amount 
of  damages  due  to  the  owners  of  the  Frye  and  its  proposal  that  these 
questions,  together  with  the  question  of  the  legaUty  of  the  capture  and 
destruction  according  to  the  Declaration  of  London,  be  referred  to  her 
own  prize  court  at  Hamburg,  are  stated  in  our  comment  in  the  April, 
1915  number,  page  497.  The  technical  discussions  which  then  ensued 
over  the  interpretation  of  the  century-old  treaties  between  the  United 
States  and  Prussia  were  likewise  set  out  in  our  issue  of  July,  1915, 
page  703.  It  appeared  at  that  time  that  a  settlement  was  in  sight, 
according  to  which  damages  would  be  decided  by  experts  to  be  appointed 
by  the  two  governments  and  the  question  of  interpretation  submitted 
to  arbitration.  Since  then,  however,  additional  diflFerences  of  opinion 
on  minor  points  have  been  interjected  which  seem  to  make  the  solution 
as  far  off  as  ever. 

In  the  first  place,  with  reference  to  the  ascertainment  of  the  amount 
of  damages  by  experts,  one  to  be  appointed  by  each  government,  the 
United  States  proposed  the  selection  of  an  umpire  to  whom  the  matter 
might  be  referred  in  case  of  a  disagreement  between  the  two  naitional 
experts.  This  was  a  simple  and  ordinarily  unobjectionable  proposal, 
but  Germany  objected  on  the  ground  that  ''in  the  cases  of  the  ascer- 
tainment of  damages  hitherto  arranged  between  the  German  Govern- 
ment and  a  neutral  government  from  similar  causes,  the  experts  named 
by  the  two  parties  have  always  reached  an  agreement  as  to  the  amount 
of  damages  without  difficulty;  should  it  not  be  possible,  however,  to 
reach  an  agreement  on  some  point  it  could  probably  be  settled  by  diplo- 
matic negotiation."    (German  note  of  September  19,  1915.)    It  will  be 
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remembered  that  a  settlement  of  the  amount  of  damages  through  diplo- 
matic channels  was  first  suggested  by  the  United  States  as  the  proper 
course  to  pursue,  but  the  suggestion  was  given  up  in  favor  of  Germany's 
coimter-proposal  for  a  commission  of  experts.  The  United  States  is 
now  asked  to  return  to  its  original  proposal,  after  the  delay  and  expense 
of  trying  Germany's  method  of  settlement  by  experts  in  caae  it  fails 
merely  because  of  the  lack  of  the  ordinary  precaution  of  providing  an 
umpire. 

In  response  to  the  German  objection  to  an  umpire  the  United  States 
waived  the  nomination  of  such  an  official  in  advance,  but  insisted  that 
''in  agreeing  to  this  arrangement  it  should  be  understood  in  advance 
that  in  case  the  amoimt  of  indemnity  is  not  settled  by  the  joint  commis- 
sion of  experts  or  by  diplomatic  negotiation,  the  question  will  then  be 
referred  to  an  umpire  if  that  is  desired  by  the  Government  of  the  United 
States."  (American  note  of  October  12,  1915.)  Germany  still  de- 
murred, however,  stating  that  "the  consultation  of  an  umpire  would 
depend  materially  upon  whether  the  differences  of  opinion  between  the 
two  experts  pertained  to  questions  of  principle  or  merely  to  the  appraise- 
ment of  certain  articles.  The  consultation  of  an  umpire  could  only  be 
considered  at  all  in  the  case  of  appraisements  of  this  nature."  (German 
note  of  November  29,  1915.) 

A  second  disagreement  has  arisen  over  the  place  of  meeting  of  the 
commission  of  experts.  The  United  States  in  its  note  of  October  12 
proposed  that  "its  meetings  should  be  held  in  the  United  States  be- 
cause *  *  *  any  evidence  which  the  German  Government  may  wish 
to  have  produced  is  more  accessible  and  can  more  conveniently  be 
examined  there  than  elsewhere."  To  this  Germany  replied  on  Novem- 
ber 29  as  follows: 

The  German  Government  regrets  that  it  cannot  comply  with  the  wish  of  the 
American  Grovemment  to  have  the  experts  meet  in  Washington,  since  the  expert 
nominated  by  it,  Dr.  Greve,  of  Bremen,  director  of  the  North  German  Lloyd,  is 
unable  to  get  away  from  here,  and  furthermore  would  be  exposed  to  the  danger  of 
capture  during  a  voyage  to  America  in  consequence  of  the  conduct  of  maritime  war 
by  England  contrary  to  international  law.  Should  the  American  expert  likewise  be 
unable  to  get  away,  the  two  experts  might  perhaps  get  in  touch  with  each  other  by 
correspondence. 

In  the  same  note  Germany  added: 

Should  the  American  Grovemment  insist  on  its  demands  for  the  meeting  of  the 
experts  at  Washington  or  the  early  choice  of  an  umpire,  the  only  alternative  would 
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be  to  anange  for  fixing  the  damages  by  diplomatic  negotiation.  In  sucli  an  event 
the  Gennan  Government  begs  to  await  the  transmission  of  a  statement  of  particulars 
of  the  various  chums  for  damages  accompanied  by  the  necessary  proofs. 

A  further  difference  exists  as  to  the  form  of  the  arbitration  under  the 
Hague  Conventions  to  determine  the  question  of  interpretation  of  the 
Prussian-American  treaties.  The  United  States  agreed  to  Germany's 
request  that  the  negotiations  over  the  form  of  the  agreement  of  arbitra- 
tion be  conducted  in  Berlin  upon  a  draft  to  be  submitted  by  Germany, 
but  suggested  that  the  arbitration  should  be  by  the  summary  procedure 
provided  for  by  the  Hague  Convention  rather  than  by  the  longer  form 
of  arbitration.  To  this  suggestion  Germany  again  demurred,  holding 
that  "the  summary  procedure  is  naturally  intended  only  for  differences 
of  opinion  of  inferior  importance,  whereas  the  Gennan  Government 
attaches  very  particular  importance  to  the  interpretation  of  the  Prussian- 
American  treaties  which  have  existed  for  over  100  years."  (Gennan 
note  of  November  29,  1915.) 

To  the  American  Government's  inquiry  as  to  whether  Germany  would 
govern  its  naval  operations  in  accordance  with  the  German  or  American 
interpretation  of  the  treaty  stipulations  pending  the  arbitral  proceed- 
ings, Germany  repUed,  on  September  19,  1915,  that  it  had  '^  issued 
orders  to  the  German  naval  forces  not  to  destroy  American  merchant- 
men which  have  loaded  conditional  contraband,  even  when  the  condi- 
tions of  international  law  are  present,  but  to  permit  them  to  continue 
their  voyage  imhindered  if  it  is  not  possible  to  take  them  into  port.  On 
the  other  hand  it  must  reserve  to  itself  the  right  to  destroy  vessels 
carrying  absolute  contraband  wherever  such  destruction  is  permissible 
according  to  the  provisions  of  the  Declaration  of  London."  (German 
note  of  September  19,  1915.)  The  American  answer  to  this  note  had 
apparently  in  view  not  only  the  Frye  case,  which  involves  the  sinking 
of  a  merchant  ship  by  a  siuf ace  warship,  but  Germany's  warfare  against 
merchant  vessels  by  submarines.  On  October  12,  1915,  Mr.  Lansing 
repUed  as  follows: 

T'l^thout  admitting  that  the  Declaration  of  London  is  in  force,  and  on  the  under- 
standing that  the  requirement  in  Article  50  of  the  Declaration  that  ''before  the 
veasel  is  destroyed  all  persons  on  board  must  be  placed  in  safety"  is  not  satisfied  by 
merely  giving  them  an  opportunity  to  escape  in  life  boats,  the  Government  of  the 
United  States  is  willing,  pending  an  arbitral  award  in  this  case,  to  accept  the  Dec- 
laration of  London  as  the  rule  governing  the  conduct  of  the  Gennan  Government  in 
relation  to  the  treatment  of  American  vessels  carrying  cargoes  of  absolute  contraband. 
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The  Gennan  note  of  November  29, 1916,  contains  the  following  answer 
on  this  point: 

The  German  Government  quite  shares  the  view  of  the  American  Government 
that  all  possible  care  must  be  taken  for  the  security  of  the  crew  and  passengers  of  a 
vessel  to  be  sunk.  Consequently,  the  persons  found  on  board  of  a  vessel  may  not 
be  ordered  into  her  lifeboats  except  when  the  general  conditions,  that  is  to  say,  the 
weather,  the  condition  of  the  sea,  and  the  neighborhood  of  the  coasts  afford  absolute 
certainty  that  the  boats  will  reach  the  nearest  port.  For  the  rest  the  German  Gov- 
ernment begs  to  point  out  that  in  cases  where  German  naval  forces  have  sunk  neutral 
vessels  for  carrying  contraband,  no  loss  of  life  has  yet  occurred. 

No  further  correspondence  upon  the  Frye  case  has  been  made  public 
up  to  the  date  of  the  present  writing. 

George  A.  Finch. 

THE  GR0TITJ8  SOCIETY 

The  papers  read  before  the  Grotius  Society  in  the  year  1915,  which 
is  the  first  year  of  its  existence,  deal  with  the  problems  of  the  war,  and 
the  volume  containing  the  papers,  which  is  the  first,  it  is  to  be  hoped, 
of  a  series,  might  properly  be  made  the  subject  of  a  book  review.  It 
is  beUeved,  however,  better  to  devote  a  short  comment  to  the  Society 
and  the  nature  of  its  work,  allowing  the  papers  to  speak  for  themselves 
and  to  leave  the  interested  reader  free  to  form  his  own  judgment  upon 
them.  The  point  to  bear  in  mind  is  that  leaders  of  thought  in  Great 
Britain  have  been  minded  to  form  a  society  of  international  law,  which, 
in  the  language  of  the  rules,  ''shall  be  a  British  Society  and  its  meetings 
are  intended  to  take  place  in  the  United  Kingdom."  In  the  very  in- 
teresting introduction,  written  by  Henry  Goudy,  the  distinguished 
Regius  Professor  of  Civil  Law  in  the  University  of  Oxford  and  Vice 
President  of  the  Society,  the  reason  for  this  action  is  thus  stated: 

The  object  of  founding  the  Society  has  been  to  afford  an  opportunity  to  those  in- 
terested in  international  law  of  discussing  from  a  cosmopolitan  point  of  view  the  acts 
of  the  belligerent  and  neutral  states  in  the  present  war,  and  the  problems  to  which  it 
is  almost  daily  giving  birth.  Had  the  International  Law  Association,  whose  seat  la 
in  London,  been  able  to  carry  on  its  work,  there  would  hardly  have  been  need  for 
such  a  society,  but  that  influential  body  embraces  among  its  members  a  considerable 
number  of  foreigners  of  different  nationalities,  both  belligerent  and  neutral,  and  its 
activity  is  for  the  time  being  embarrassed.  Even  could  it  meet,  its  discussions  would 
probably  be  embittered  or  wanting  in  that  sfnrit  of  harmony  essential  to  any  satis- 
factoiy  result. 
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The  GiotiuB  Society  is  intended  to  be  restricted,  as  regards  membership,  to  British 
subjects;  it  is  to  be  a  purely  British  Society.  In  this  respect  it  will  foUow  the  example 
of  the  Association  of  International  Law  in  the  United  States,  which  has  an  established 
position  in  that  country  and  has  done  good  work.  Our  Rules,  however,  enable  us 
to  elect,  as  occasion  offers,  foreign  international  lawyers  as  honorary  and  correspond- 
ing members,  and  also  to  invite  non-members  to  read  papers  to  us  and  take  part  in 
our  discussions  on  proper  introduction. 

The  purpose  of  the  present  comment  is  to  explain  the  nature  and 
purpose  of  the  Society  and  to  congratulate  its  members  upon  the  action 
which  they  have  taken  in  founding  a  Society,  which  will,  it  is  hoped, 
survive  the  war,  contribute  to  the  development  of  international  law, 
promote  its  understanding  and  its  study,  and  popularize  its  principles, 
for  these  appear  to  be  the  purposes  set  forth  in  Article  2  of  the  Rules: 

The  objects  of  the  Society  shaU  be  to  afford  facilities  for  discussion  of  the  laws  of 
war  and  peace,  and  for  interchange  of  opinions  regarding  their  operation,  and  to 
make  suggestions  for  their  reform,  and  generally  to  advance  the  study  of  international 
law. 

As  pointed  out  in  another  comment,  the  formation  of  national  socie- 
ties of  international  law  is  of  good  omen,  because,  if  democracy  or  repre- 
sentative government  is  to  take  over  foreign  affairs  or  is  to  exercise  a 
controlling  influence  in  the  future,  as  it  has  not  done  in  the  past,  the 
people  of  each  and  every  country  belonging  to  the  society  of  nations 
must  fit  itself  for  the  responsibility  they  thus  assume.  It  was  a  wise 
remark  attributed  to  the  Right  Honorable  Robert  Lowe  upon  the 
passage  of  the  second  Reform  Bill,  that  we  must  now  educate  our  mas- 
ters, and  monarchs  and  ministers  for  foreign  affairs  must  learn  that 
the  people  of  their  country  are  not  merely  masters  in  domestic  affairs, 
but  likewise  masters  in  foreign  affairs,  and  that  the  reasons  which  led 
the  people  to  take  domestic  affairs  into  their  own  hands  must  inevitably 
lead  them  also  to  take  over  foreign  affairs. 

Now,  there  should  be  many  agencies  to  show  the  people  of  any  and 
every  country  their  duties  as  well  as  their  rights,  for  it  is  a  fact  fre- 
quently pointed  out  by  Mr.  Root,,  that  people  are  better  instructed 
in  their  rights  and  are  more  tenacious  in  maintaining  them  than  in  their 
duties;  yet,  if  we  are  one  day  to  have  the  conduct  of  nations  governed 
by  law,  the  people  must  needs  imderstand  their  duties  imder  law  and 
be  as  scrupulous  in  their  performance  as  they  are  tenacious  of  their 
rights.  Systematic  instruction  in  the  school,  the  college,  and  the  uni- 
versity is  one  way  of  reaching  different  classes  of  people.    Another  and 
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a  broader  way,  perhaps,  is  through  the  creation  of  societies  of  inter- 
national law  with  popular  membership,  in  order  that  the  principles  of 
international  law  shall  be  discussed  together  and  a  knowledge  of  the 
principles  disseminated.  But,  without  attempting  to  single  out  one 
method  of  reaching  a  public  to  the  disadvantage  of  another,  we  should 
welcome  all,  and  the  foimding  of  the  Grotius  Society,  happy  alike  in 
its  name  and  its  rules,  should  be  a  subject  of  congratulation  to  those 
believing  in  the  importance  of  national  societies. 

It  is  encouraging  to  note  that  in  Professor  Goudy's  introduction  to 
the  first  volume  of  the  Society's  proceedings,  reference  is  made  to  a 
distinguished  German  philosopher;  that  his  views  are  quoted  in  German; 
and  that  these  views  meet  with  outspoken  approval.  The  editors  of 
the  little  volume  express  the  belief  that  the  war  problems,  with  which 
the  papers- deal,  "are  considered  in  a  spirit  detached  from  a  narrow 
national  standpoint  and  in  accordance  with  those  principles  of  inter- 
national law  which  rest  on  the  general  consent  of  civilized  nations." 
The  quotation  from  Inunanuel  Kant  would  seem  to  be  in  line  with  this 
belief,  and  Professor  Goudy's  statement  concerning  the  violation  of 
international  law  by  all  belligerents  is  a  further  evidence  of  the  spirit 
of  inquiry  animating  the  members  of  the  Society  and  their  desire 
to  discover  truth  even  although  it  may  condemn  their  own  govern- 
ment. 

Without  dwelling  upon  the  contents  of  the  proceedings,  it  is  believed 
that  the  readers  of  the  Journal  would  be  glad  to  have  some  extracts 
from  the  introduction  written  by  Professor  Goudy  freed  from  conunent. 
The  following  passages  are  therefore  quoted: 

The  era  of  perpetual  peace  among  civilized  nations  is  indeed  still  a  long  way  off — 
much  further  than  pacifists  too  hastily  suppose — ^but  it  is  none  the  less  the  ideal  goal 
of  international  law.    It  is  not  a  mere  dream  of  poets  and  philosophers.    It  is — 

"The  vision  whereunto 
•        •        *        •        * 

Toils  the  indomitable  world." 

In  the  present  frightful  conflagration  the  goal  may  seem  to  have  been  thrown  im- 
measurably back,  but  international  law,  despite  the  manifold  and  flagrant  disre- 
gard of  its  rules,  will  not  be  overthrown.  It  needs  no  great  gift  of  prophecy  to  fore- 
tell that  once  peace  is  obtuned  there  will  be  an  immense  change  in  the  attitude  of 
the  peoples  of  Europe  towards  wars  and  the  causes  that  lead  to  wars.  For  good  or 
evil  there  will  be  a  powerful  trend  towards  socialism.  Immanuel  Kant,  in  his  well- 
known  essay  on  ''Perpetual  Peace  among  States,''  has  said  that  the  only  fonn  of 
government  by  which  such  peace  can  hope  to  be  realized  is  the  republican,  i.  e., 
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one  in  which  the  people  participate  in  the  .making  of  laws,  and  that  international 
'  law  must  be  based  on  a  federation  of  such  free  states.^ 

There  is  only  room  for  a  further  quotation,  the  brief  paragraph  in 
which  Professor  Goudy  condemns  the  violation  of  international  law  by 
''each  and  all  of  the  beUigerents/'  whether  the  belligerent  be  British 
or  foreign,  and  rejects  the  excuses  which  have  been  pleaded  in  justifi- 
cation of  the  violation  of  rules  of  international  law: 

What  strikes  me  as  one  of  its  saddest  features  is  the  comparative  indifference  with 
which  well-established  rules  of  international  law  have  been  violated  by  each  and  all 
of  the  belligerents,  when  they  have  run  counter  to  their  apparent  material  interests. 
The  loss  of  moral  force  and  self-respect  by  the  wrong-doing  state  seems  to  be  regarded 
as  unimportant  when  set  off  against  its  material  interests.  Thus,  the  carefully-drafted 
rules  of  the  Hague  Conventions  and  the  Declaration  of  London  have  been  in  large 
measure,  to  use  a  vulgarism,  "scrapped'';  even  the  tune-sanctioned  declarations  of 
the  Treaty  of  Paris  have  not,  in  the  matter  of  blockade,  escaped  violation.  Excuses 
and  defences  for  such  violations  have,  no  doubt,  been  set  up,  but  as  a  rule  they  are  of 
a  kind  that  international  law  ought  emphatically  to  reject. 

James  Brown  Scott. 


THE  CHINESE  SOCIAL  AND  POLITICAL  SCIENCE  ASSOCIATION 

On  December  5,  1915,  the  first  meeting  of  the  Chinese  Social  and 
Political  Science  Association  was  held  in  Peking,  at  the  residence  of  His 
Excellency  Lou  Tseng-tsiang,  Premier  and  Minister  for  Foreign  Affairs 
of  the  Chinese  Republic.  At  the  meeting  the  constitution  of  the  asso- 
ciation was  adopted,  which,  by  reason  of  its  interest,  is  printed  in  full 
as  an  appendix  to  this  brief  notice;  and  the  officials  for  the  first  year 
were  chosen  as  follows:  President,  His  Excellency  Mr.  Lou;  First 
Vice  President,  His  Excellency  Paul  S.  Reinsch,  American  Minister 
to  China;  Second  Vice  President,  Mr.  Tsao  Ju-lin,  Vice  Minister  for 
Foreign  Affairs;  Secretary,  Mr.  C.  C.  Woo,  Counsellor  to  the  Ministry 
for  Foreign  Affairs. 

Article  IV  of  the  constitution  states  that  ''each  member  will  then 
[after  p)a3rment  of  entrance  fee]  be  entitled  during  his  membership  to  a 

1  [Profeseor  Goudy's  footnote:  See  Kant's  Weike  (Ed.  Hartenstein,  1868),  vol.  vi, 
p.  408  et  seq.,  "Die  bOrgerliche  Verfaasung  in  jedem  Staate  soil  republicanisch  sein,'' 
and  "Das  Volkerrecht  soil  auf  einen  FOderalismus  freier  Staaten  gegrtlndet  sein/'] 
In  this  there  is  much  truth.  The  peoples,  if  they  are  to  escape  destruction  by  wars, 
must  have  the  control  of  foreign  policy  and  the  issues  of  war  and  peace  entirely  in 
thdr  own  hands. 
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copy  of  the  Chinese  Social  and  Political  Science  Review  published  by  the 
Association."  Dr.  H.  L.  Yen,  Counsellor  to  the  Ministry  for  Foreign 
Affairs,  was  elected  Managing  Editor  of  the  Review. 

The  objects  of  the  association,  as  stated  by  the  constitution,  are: 
'^  (1)  the  encouragement  of  the  scientific  study  of  law,  politics,  sociology, 
economics  and  administration;  and  (2)  the  promotion  of  fellowship 
among  men  of  similar  interests." 

These  objects  can  be  considered  from  a  national  and  partisan  interest, 
and  the  danger  is  always  present  that  they  will  be  so  considered.  The 
founders  of  the  association,  however,  while  recognizing  the  proneness 
of  the  individual  to  partisanship,  nevertheless  endeavors  to  exclude  it 
from  the  association  itself  by  the  following  statement,  that  ''the  Asso- 
ciation as  such  will  not  assume  a  partisan  position  upon  any  poUtical 
question  nor  involve  itself  in  practical  politics." 

Membership  in  the  Association  is  divided  into  three  classes,  endow- 
ment members,  Ufe  members,  and  ordinary  members.  Any  person 
inay  become  a  member  on  the  invitation  of  the  Executive  Council  or 
on  the  proposal  of  one  member  seconded  by  another  and  approved 
by  the  Coimcil.    (Art.  Ill  of  the  Constitution.) 

It  will  be  observed  that  the  Chinese  society  has  an  American  pro- 
totype in  the  American  Political  Science  Association,  and  it  is  officially 
stated  that  the  founders  of  the  society  took  as  their  model  'the  constitu- 
tion of  the  American  association.  It  will  also  be  observed  that  the  Chi- 
nese association  is  not  a  society  of  international  law  in  express  terms,  as 
its  scope  includes  the  social  and  economic  sciences;  but  it  is  stated  that  it 
will  emphasize  international  law  and  poUtics,  and  that  one  of  its  main 
purposes  will  be  to  mediate  between  Chinese  thought  on  these  matters 
and  the  general  scientific  thought  of  the  world.  An  additional  purpose, 
and  certainly  a  very  worthy  one,  is  to  be  the  establishment  of  a  library 
on  law,  politics,  and  economics  for  the  use  of  officials  and  scientifically 
educated  people,  and  it  is  pleasing  to  be  informed  that  negotiations 
for  the  purchase  of  suitable  property  have  already  been  begun. 

The  Review  is  to  be  a  quarterly  magazine,  and  from  the  statement 
of  the  Managing  Editor,  it  is  to  deal  ''mainly  with  topics  on  poUtics, 
international  and  general  pubUc  law  [there  is  to  be  a  special  department 
devoted  to  international  law],  administration,  economics  and  sociology." 
It  is  to  be  published  in  Enghsh,  in  order  that  it  may  reach  the  public 
beyond  its  borders,  and  the  first  number  is  to  make  its  appearance  in 
the  month  of  April  of  the  present  year.    The  Chinese  pubUc,  however, 
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is  not  to  be  overlooked;  and  it  is  the  intention  of  the  association  to  issue 
at  a  later  date  a  Chinese  edition. 

From  an  authoritative  communication  upon  which  this  brief  comment 
is  based,  it  is  stated  that  His  Excellency  Dr.  Wellington  Koo,  now  Minis- 
ter at  Washington,  and  Dr.  Yen,  the  Managing  Editor  of  the  Review, 
took  a  leading  part  in  forming  the  association;  that  it  was  suggested  in 
the  first  instance  by  our  fellow-countryman  and  representative  Dr.  Paul 
S.  Reinsch,  and  that  Professor  W.  F.  Willoughby,  of  Princeton,  and  Pro- 
fessor Henry  C.  Adams,  of  Michigan  University,  two  American  scholars 
at  present  in  China  in  an  advisory  capacity,  greatly  aided  the  Chinese 
scholars  in  the  realization  of  their  project. 

The  foimding  of  the  Chinese  Political  Science  Association,  in  which 
international  law  looms  large,  can  be  fairly  taken  as  proof  of  the  fact 
that  students  and  scholars,  as  well  as  men  of  affairs  in  the  different 
countries,  realize  that  the  world's  great  need  is  international  law  and 
the  application  of  its  principles  to  the  conduct  of  nations.  The  trend 
toward  democracy  makes  it  at  once  apparent  that  not  merely  the 
chosen  few  who  carry  on  government,  but  that  the  many  who  con- 
trol in  the  end  must  be  familiar  with  international  law,  and  therefore 
societies  are  springing  up  in  different  countries  for  the  express  purpose 
of  specializing  in  international  law.  The  Institute  of  International  Law, 
founded  in  1873,  is  an  international  body  and  is  for  the  elect.  The 
national  societies  aim  to  include  the  elect,  as  well  as  persons  interested 
in  international  law,  although  they  may  not  claim  to  be  experts  on  the 
subject.  There  is  a  very  widespread  feeling  that  the  cards  must  be 
laid  on  the  table,  to  use  a  very  ordinary  expression,  and  that,  although 
diplomatists  may  meet  behind  closed  doors,  their  agreements,  to  be 
binding,  must  be  approved  by  a  body  or  bodies  representing  the  people 
and  be  published  as  laws  before  they  bind  the  contracting  parties. 

Of  course,  we  must  not  cherish  delusions,  for  the  mere  transfer  of 
foreign  affairs  from  the  select  few  to  the  controlling  many  will  not 
usher  in  the  millennium;  but  just  as  representative  government  has 
succeeded  the  secret  and  irresponsible  government  of  monarchs  and 
their  henchmen,  and  is  justified  by  its  fruits,  so  representative  govern- 
ment must  and  will  say  the  final  word  in  international,  just  as  it  has  in 
constitutional  matters.  The  formation  of  national  societies  is  an  indi- 
cation of  the  understanding  of  this  need  on  behalf  of  the  publicists  in 
those  nations  in  which  they  have  been  formed,  and  the  time  is  not, 
it  is  believed,  far  distant  when  they  will  be  organized  in  all  countries 


Digitized  by 


Google 


378  THE  AMERICAN  JOXJBNAL  OF  INTERNATIONAL  LAW 

belonging  to  the  society  of  nations.  They  exist  in  Japan,  France,  in 
each  of  the  twenty-one  American  republics,  and  they  are  being  formed 
in  some  other  countries;  and  only  the  other  day  the  Grotius  Society 
was  founded  in  England. 

The  American  publicists  certainly  wish  their  Chinese  colleagues  every 
possible  success  in  their  important  undertaking. 

James  Brown  Scott. 
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WITH  REFERENCES 

Abbreviations:  Ann,  ac.  pol,,  Annales  des  scienoes  politiques,  Paris;  Vie  Int,, 
La  Vie  Internationale,  Brussels;  Arch,  dipt.,  Archives  Diplomatiques,  Paris;  B., 
boletin,  bulletin,  bolletino;  P.  A.  U,,  bulletin  of  the  Pan-American  Union,  Washing- 
ton; Clunetf  J.  de  Dr.  Int.  Priv6,  Paris;  Doc.  dipt,,  France,  Documents  diplomatiques; 
B,  Rd,  Ext,,  Boletin  de  Relaciones  Exteriores;  Dr.,  droit,  diritto,  derecho;  Z>.  0., 
Diario  Oficial;  For,  rd,,  Foreign  Relations  of  the  United  States;  Oa,,  gazette,  gaceta, 
gassetta;  Cd,,  Great  Britain,  Parliamentary  Papers;  Int,,  international,  intemacional, 
intemasionale;  /.,  journal;  /.  0.,  Joiunal  Officiel,  Paris;  L.,  Law;  UInt,  Sc.,  L'ln- 
temationalism  Scientifique,  The  Hague;  M.,  Magazine;  MSm,  dipt,.  Memorial 
diplomatique,  Paris;  Monit,,  Moniteur  beige,  Brussels;  Martens,  Nouveau  recueil 
g6n4rale  de  trait6e,  Leipzig;  Q,  dip,.  Questions  diplomatiques  et  ooloniales;  R,,  re- 
view, revista,  revue,  rivista;  Reiche  G,,  Reichs-Gesetzblatt,  Berlin;  Stoats,,  Staatsblad, 
Netherlands;  State  Papers,  British  and  Foreign  State  Papers,  London;  Stat,  at  L,, 
United  States  Statutes  at  Large;  Times,  The  Times  (London). 

August,  1914- 

3  European  War.    Italy.    Declaration  of  neutrality.    French  text: 

R.  gin.  de  dr.  int.  pub.,  22  (doc,) :  177. 

4  European    War.     Switzerland.      Declaration    of    neutrality. 

French  text:  RecueU  dea  Ids  fMirales,  1914:353;  B.  gin.  de  dr. 
int.  pub.,  22  (doc.) :  183. 
4  European  War.  Germany — Serbia.  On  August  4  (July  22)  the 
Serbian  Government  instructed  its  minister  to  leave  Germany, 
with  the  legation  staff  and  consulate.  On  August  6  (July  24) 
the  German  Minister  to  Serbia  not  yet  having  left  Belgrade,  his 
passports  were  sent  to  him  with  the  request  that  he  leave  Serbian 
territory.  This  date  was  formerly  given  as  August  9.  English 
text:  Serbian  Blue  Book,  Documents  Nos.  49  and  50;  this  Jour- 
nal, 9-222,  227. 

4  European  War.    Uruguay.    Declaration  of  neutrality  in  war  be- 

tween Germany  and  Russia  and  Germany  and  France.    B.  rel. 
ext.  (Uruguay),  1914:6SS;  R.  gin.  de  dr.  int.  pub.,  22  (doc.):  189. 

5  European  War.    Netherlands.    Declaration  of  neutrality  in  the 

war  between  Belgium  and  Germany,  Germany  and  Great  Britain. 
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Augrist,  1914. 

Staatscourant,  extra  number,  Aug.  5,   1914;  Livre  Gria  beige, 
annexe,  No.  53;  R.  gin.  de  dr.  int.  pub.,  22  {doc.):  177;  Cd.  7627. 
7    European  War.    Haiti.    Neutrality  proclamation  in  European 
war.    R.  gin.  de  dr.  int.  pub.,  22  (doc.) :  177. 

7  European  War.     Uruguay.     Declaration  of  neutrality  in  war 

between  Germany  and  England,  Germany  and  Belgium.    B.  rd. 
ext.  (Uruguay),  1914:6SS;  R.  gin.  de  dr.  int.  pub.,  22  (doc.):  189. 

8  European  War.    Switzerland.    Note  to  France  declaring  Swiss 

neutrality  in  aerial  affairs.    J.  0.,  1914:7^01;  R.  gin.  de  dr.  int. 

pub.,  22  (doc.):  IS7. 
8    European  War.    Venezuela.    Declaration  of  neutrality  in  war 

of  Germany  and  Austria  with  France,  Russia,  Serbia,  Belgium 

and  Great  Britain.    B.  rel.  ext.  (Venezuela),  1914-137;  R.  gin. 

de  dr.  int.  pub.,  22  (doc.):  199. 
14    European  War.    Uruguay.    Declaration  of  neutrality  in  the  war 

between  France  and  Austria.    B.  rel.  ext.  (Uruguay),  1914-683; 

R.  gin.  de  dr.  int.  pub.,  22  (doc.) :  190. 
14    European  War.    Uruguay.    Declaration  of  neutrality  in  the  war 

between  Austria  and  England,  Austria  and  Russia.    B.  rel.  ext. 

(Uruguay),  1914:G83;  R.  gin.  de  dr.  int.  pub.,  22  (doc.) :  190. 

25  European  War.    France.    Decree  relative  to  the  application  of 

the  Declaration  of  London  to  the  present  war.    J.  0.,  Aug.  26, 
1914. 

October,  1914- 

14  France — Guatemala.  French  decree  putting  into  force  the  con- 
vention for  the  reciprocal  protection  of  trade-marks,  signed 
Feb.  28,  1914.    J.  O.,  Nov.  1,  1914. 

November,  1914' 

1  European  War.  Persll.  Declaration  of  neutraUty.  R.  gin.  de 
dr.  int.  pub.,  22  (doc.):  180. 

6  European  War.  France.  French  decree  relative  to  the  applica- 
tion of  rules  of  international  maritime  war  to  the  present  war. 
J.  0.,  Nov.  7,  1914. 

May,  1916. 

26  European  War.    Italy.    Italy  declared  a  blockade  of  Austria. 

R.  gin.  de  dr.  int.  pub.,  22  (doc.) :  215. 
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May,  1915. 

30  EuBOPEAN  Wab.  Italy.  Italy  declared  a  blockade  of  the  littoral 
of  Albania.    R.  g(n.  de  dr.  int.  pyb.,  22  (doc.) :  215. 

JunCy  1915. 
1    European  War.   Great  Britain.   Great  Britain  declared  a  block- 
ade of  the  coast  of  Asia  Minor.    J.  0.,  1914:36^1;  R.  gfn.  de  dr. 
int.  pub.,  22  (doc.):  216. 

21  Great  Brftain — Honduras.  Ratifications  exchanged  of  a  treaty 
of  commerce  and  navigation,  signed  May  5,  1910.  English  and 
Spanish  texts:  6.  B.,  Treaty  eeriea,  1915,  No.  7. 

Jidy,  1915. 

12  Great  Britain — Switzerland.  Ratifications  exchanged  o^  the 
treaty  of  friendship,  commerce  and  reciprocal  establishment, 
signed  March  30, 1914.  French  and  English  texts:  0.  B.,  Treaty 
series,  1915,  No.  6. 

September,  1915. 

30  Great  Britain— Siam.  Accession  of  the  Federated  Malay  States 
of  Perak,  Selangor,  Negri  Sembilan  and  Pahang  to  the  extradition 
treaty  between  the  United  Kingdom  and  Siam,  signed  March  4, 
1911.    G.  B.,  Treaty  Series,  1915,  No.  13. 

October,  1915. 

20  European  War.  Great  Britain.  Instructions  to  armed  merchant 
ships  issued.  Made  public  by  the  British  Admiralty  March  2, 
1916.  Text:  New  York  Times,  March  3,  1916.  English  transla- 
tion of  the  German  copy  of  these  instructions  presented  by 
Germany  to  the  United  States.  Text  issued  by  the  Department 
of  State. 

November,  1916. 

10  France — ^United  States.  Agreement  effected  by  exchange  of 
notes  extending  time  for  the  appointment  of  the  conunission 
under  Article  II  of  the  treaty  of  September  15,  1914.  French 
and  English  texts:  U.  S.  Treaty  Series,  No.  609-A. 

16-Dec.  20.  Spain — United  States.  Agreement  effected  by  exchange 
of  notes  extending  time  for  the  appointment  of  the  commission 
under  Article  II  of  the  treaty  of  September  15,  1914.  English 
and  Spanish  texts:  U.  S.  Treaty  Series,  No.  605-A. 


Digitized  by 


Google 


382  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

November,  1915. 

16  Portugal — United  States.  Agreement  effected  by  exchange  of 
notes  extending  time  for  the  appointment  of  the  commission 
under  Article  II  of  the  treaty  of  February  4,  1914.  English  and 
Portuguese  texts:  U.  S.  Treaty  Series,  No.  600-A. 

December,  1915. 
4    European  War.    Austria — United  States.    Austrian  submarine 

reported  to  have  shelled  American  bark  PetrolUe,    N.  Y.  Times, 

Dec.  5,  1915. 
7    France — United  States.    French  decree  putting  into  effect  the 

parcel-post  convention  between  French  Guiana  and  the  United 

States,  signed  August  21,  1914.   J.  0.,  Dec.  14,  1914. 

January,  1916. 
1  European  War.  The  British  P.  and  O.  Steamer  Persia  torpedoed 
in  the  Mediterranean  on  way  to  Bombay.  N.  Y.  Times,  Jan.  2, 
24,  1916. 
4  European  War.  Great  Britain — United  States.  The  United 
States  sent  note  to  Great  Britain  relative  to  the  removal  of 
United  States  mail  from  steamships.  Text  issued  by  Department 
of  State;  N.  Y.  Times,  Jan.  27,  1916. 

7  European  War.     Germany — United  States.     Germany  pre- 

sented note  to  the  United  States  relative  to  submarine  warfare. 
Text:  N.  Y.  Tim£s,  Jan.  8,  1916. 

8  European  War.    Germany — ^United  States.    Germany  replied 

in  the  Frye  case  to  the  American  note  of  October  14,  1915;  pend- 
ing decision  of  disputed  points  by  arbitration  American  vessels 
will  be  sunk  only  when  carrying  absolute  contraband  and  when 
passengers  and  crew  can  reach  port  safely.  N.  Y.  Times,  Jan.  9, 
1916. 
8  European  War.  The  Allies  seized  the  Greek  Island  of  Melos. 
N.  Y.  Times,  Jan.  9,  1916. 

11  Mexico.  Mexican  bandits  killed  16  Americans  taken  from  train 
about  50  miles  west  of  Chihuahua  City,  Mexico.  N.  Y.  Times, 
Jan.  12,  1916;  statement  issued  by  the  Department  of  State. 
N.  Y.  Times,  Jan.  13,  1916. 

11  European  War.  Germany.  Germany  issued  new  rules  relating 
to  the  entry  of  foreigners  into  Germany  and  German  occupied 
territory.    N.  Y.  Times,  Jan.  12,  1916. 
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January,  1916. 

13  European  War.  French  troops  occupy  the  Island  of  Corfu  be- 
longing to  Greece.    N.  Y,  TimeSf  Jan.  13,  1916. 

13  European  War.  Montenegro.  Cettinge,  capital  of  Montenegro, 
occupied  by  Austrians.   N.  Y.  Times,  Jan.  14, 1916. 

13  General  Victoriano  Huerta  died  at  El  Paso,  Texas.  N,  Y. 
Times,  Jan.  14,  1916. 

16  European  War.  France  published  list  of  contraband  modifjring 
lists  of  Nov.  6,  1914,  and  Oct.  14,  1915;  J.  0.,  1916:7U. 

19  Chile — United  States..  Ratifications  exchanged  of  treaty  for 
the  advancement  of  peace,  signed  July  24,  1914.  English  and 
Spanish  texts:  U.  S.  Treaty  Series,  No.  621. 

21  American  Institute  op  International  Law.     The  Institute, 

composed  of  delegates  from  21  American  Republics,  made  public 
a  Declaration  of  the  Rights  of  Nations.     This  Journal,  10:124. 

22  Ecuador — United  States.    Ratifications  exchanged  of  treaty  for 

the  advancement  of  peace,  signed  Oct.  13,  1914.  English  and 
Spanish  texts:  U.  S.  Treaty  Series,  No.  622;  Spanish  text:  B.  rd. 
ext.  (Ecuador),  8:7Q1. 

24  (Feb.  6.)    European  War.    Russia.    Russian  ukase  proclaimed 

extending  contraband  list.  This  list  replaces  the  lists  of  Aug.  10- 
23,  1915,  and  is,  with  slight  changes,  identical  with  the  British 
Proclamation  of  October  14,  1915.  Texts:  London  Gazette, 
No.  29512. 

25  European  War.    Great  Britain — United  States.    The  United 

States  sent  note  to  Great  Britain  relative  to  restraints  on  com- 
merce. Great  Britain  replied  Feb.  19,  1916.  Text  issTied  by  the 
Department  of  State. 

27  European  War.  Great  Brttain.  Additional  list  of  contraband 
published.    London  Gazette,  29452,  29454. 

27  European  War.  Italy — United  States.  The  United  States 
sent  note  to  Italy  on  the  subject  of  the  arming  of  merchant  ships. 
N.  Y.  Times,  Jan.  28,  1916. 

Fdruary,  1916. 
1    European  War.    Austria.    Austria  informed  the  United  States 
that  the  Persia  was  not  sunk  by  an  Austrian  submarine.    N.  Y. 
Times,  Feb.  2,  1916. 
1    European  War.    Germany.    A  German  prize  crew  brought  into 
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February,  1916. 

Hampton  Roads,  Va.,  the  British  passenger  liner  Appam,  with 
450  passengers.  On  February  19,  the  Liverpool  owners  Ubelled 
the  ship.  N.  Y.  Times,  Feb.  2,  Feb.  20,  1916. 
8  European  War.  The  Federal  Grand  Jury  indicted  32  persons, 
including  German  and  Turkish  consuls,  for  alleged  conspiracies 
to  wreck  ammunition  plants  and  to  furnish  supplies  to  German 
war  vessels  at  the  be^nning  of  the  war.  N.  Y.  Times,  Feb.  9, 
1916. 

10  European  War.  Italy.  Italian  decree  amending  the  decree  of 
June  24,  1915,  providing  for  the  confiscation  of  enemy  merchant 
vessels  by  way  of  reprisal  for  certain  hostile  acts.  Text:  Great 
Britain,  Misc.,  No.  18, 1916;  London  Gazette,  No.  29512. 

10  European  War.  Germany  and  Austria  announced  that  after 
February  29  they  will  treat  armed  merchant  ships  of  enemy  coun- 
tries as  war  vessels.   Text:  N.  Y.  Times,  Feb.  11, 1916. 

15  European  War.  United  States — ^The  Allies.  Note  pre- 
sented by  the  French  Ambassador  to  the  United  States,  on 
behalf  of  the  Allies,  in  reply  to  the  note  of  the  United  States 
dated  January  4,  relative  to  the  seizure  of  neutral  mail.  Text 
issued  by  the  Department  of  State. 

15  European  War.     Great  Britain.     British  Orders  in  Coimcil 

issued  authorizing  the  taking  over,  whenever  necessary,  of  war 
materials,  food,  factories,  etc.,  and  the  exercise  of  more  stringent 
control  of  shipping;  a  royal  proclamation  was  issued  restricting 
the  importation  of  paper,  certain  kinds  of  paper  manufactures, 
tobacco,  furniture  wood,  stone  and  slate.    London  Gazette,  29475. 

16  European  War.    Great  Britain — United  States.    Great  Brit- 

ain replied  to  the  note  of  the  United  States  dated  January  25, 
relative  to  the  restraints  on  commerce.  Text  issued  by  the  Z>e- 
partment  of  State. 

16  European  War.    Officially  announced  in  Paris  that  Great  Britain, 

France  and  Russia  have  renewed  their  pledge  not  to  end  hostilities 
without  Belgium  being  re-established  in  independence.  N.  Y. 
Times,  Feb.  17,  1916. 

17  European  War.    Sweden  issued  appeal  to  United  States  for  co- 

operation with  other  neutral  countries  in  an  effort  to  cause  Great 
Britain  to  cease  interfering  with  mails.  N.  Y.  Times,  Feb.  18, 
1916. 
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February,  1916. 

18  ExTBOPEAN  War.  Gbbat  Britain — IInitbd  States.  The  British 
cruiser  LaurerUic  stopped  the  American  steamer  China  on  the 
high  seas  about  10  miles  from  the  entrance  of  the  Yangtzekiang, 
boarded  her  with  an  armed  party  and  despite  the  protests  of  the 
captain,  removed  from  the  vessel  28  Germans,  8  Austrians  and 
2  Turks,  including  physicians  and  merchants.  These  were  taken 
prisoners  to  the  military  barracks  at  Hongkong.  On  February  23 
the  United  States  demanded  the  release  of  these  persons.  On 
March  16,  Great  Britain  replied  refusing  the  demand.  Text 
issued  by  the  DepartmerU  of  State. 

18  United  States — ^Nicaragua.  The  United  States  Senate  consented 
to  and  advised  the  ratification  of  a  proposed  treaty  with  Nicar- 
agua, under  which  the  United  States  is  to  acquire  a  perpetual 
right  of  way  along  the  San  Juan  River  and  the  Lake  of  Nicaragua 
for  an  interoceanic  canal  by  the  payment  of  $3,000,000  in  gold. 
As  originally  negotiated  the  treaty  contained  provision  for 
American  supervision  tantamount  to  American  protection.  The 
Senate  amended  the  treaty  to  cover  American  supervision  of 
the  expenditure  of  the  $3,000,000.  Text:  N.  Y.  Times,  Feb.  19, 
1916. 

20  European  War.  A  neutral  conference  met  in  Stockholm,  Sweden, 
for  discussion  of  means  to  end  the  war.  N.  Y.  Times,  Feb.  21, 
1916. 

23  European  War.  Portugal — Germany.  Portugal  seized  all 
German  ships  in  Portuguese  waters.  N.  Y.  Times,  Feb.  24, 
1916. 

23  European  War.    Great  Britain.    Pl^mier  Asquith  announced 

in  the  House  of  Commons  that  England  would  continue  the 
war  till  Belgium  and  Serbia  recovered  full  measure  and  more  for 
what  they  had  sacrificed.    N.  Y.  Times,  Feb.  24, 1916. 
28    Death  of  Henri  Harburger,  President  of  the  Institut  de  droit 
international. 

24  European  War.    President  Wilson  in  letters  to  the  foreign  rela- 

tions committees  of  the  two  houses  of  Congress  asked  that  the 
question  of  warning  Americans  to  stay  off  armed  merchantmen 
be  voted  upon.  In  both  houses  the  resolutions  containing  such 
warnings  were  tabled.    Congressional  Record,  59:3556,4223,5966. 
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March,  1916. 

1  European  War.    Cameroons.    Notice  of  the  raising  of  the  block- 

ade of  the  Cameroons,  West  Africa.   J.  0.,  1916:1^2. 

2  European  War.    United  States — Germany.    The  Department 

of  State  sent  to  the  German  Ambassador  the  decision  relating 
to  the  status  of  the  German  prize,  the  Appam,  brought  into 
Hampton  Roads,  Feb.  1,  1916.  N.  Y.  Times,  March  3, 
1916. 
6  European  War.  Austria — United  States.  The  United  States 
sent  note  to  Austria  relating  to  the  shelling  of  the  American 
bark  Petrolite  on  December  4,  1915.  N,  Y.  Times,  March  6, 
1916. 

8  European  War.     GERBiANY — ^United  States.     Germany  sent 

memorandum  to  United  States  explaining  attitude  in  contro- 
versy over  submarines.    Text:  N.  Y.  Tim>es,  March  9,  1916. 

9  European  War.    Germany — Portugal.    Germany  declared  war 

on  Portugal  to  date  from  3.30  p.  m.  Passports  were  sent  the 
Portuguese  Minister  in  Berlin.  Text:  N.  Y.  Times,  March  10, 
1915. 
9-15  Mexico — United  States.  On  March  9,  Pancho  Villa,  with  a 
band  of  Mexicans  raided  Columbus,  New  Mexico,  firing  many 
buildings,  and  killing  seventeen  Americans,  eight  of  whom  were 
soldiers.  On  the  same  day,  March  9,  the  Secretary  of  State  sent 
a  note  to  the  de  facto  government  of  Mexico  with  information  of 
the  intention  of  the  United  States  to  pursue  and  punish  those 
concerned  in  the  raid.  N.  Y.  Times,  March  10,  March  12.  On 
March  12,  the  Mexican  Government  sent  a  reply  dated  March  10. 
Text:  iV.  Y.  Times,  March  12.  On  the  same  day,  March  12,  Car- 
ranza  issued  a  proclamation  to  the  Mexican  people,  stating  that 
permission  to  send  troops  into  Mexico  would  only  be  granted  to 
the  United  States  in  return  for  reciprocal  permission  to  Mexico 
to  send  troops  into  the  United  States,  and  calling  upon  the 
Mexican  people  to  protect  their  rights  and  sovereignty.  Text: 
N.  Y.  Timss,  March  13.  On  March  13  the  United  States  sent 
a  note  to  the  Mexican  Government  accepting  the  offer  of  Mexico 
to  grant  permission  to  pursue  bandits  into  Mexican  territory 
in  return  for  reciprocal  permission  for  Mexican  troops  to  pursue 
bandits  into  American  territory  and  stating  that  the  United 
States  considered  the  agreement  in  effect.    Text:  N.  Y.  Times, 
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March,  1916. 

March  14.  On  March  15,  American  troops  entered  Mexican 
territory  on  the  authorized  punitive  expedition.  N.  Y.  Times, 
March  16,  1916. 

16  ExTROPEAN  War.    Great  Britain — United  States.    Great  Brit- 

ain replied  to  the  note  of  the  United  States  dated  February  23, 
relative  to  passengers  taken  from  the  American  steamer  China, 
February  18,  on  the  high  seas  near  the  entrance  to  the  Yangtze- 
kiang,  refusing  to  release  the  persons  captured.  .  Text  issued  by 
the  Department  of  State. 

17  European  War.     Brazil— GERBfANT.     Brazil  seized  all  Ger- 

man ships  in  Brazilian  waters.  N.  Y.  Times,  March  17, 
1916. 

17  Mexico — United  States.  The  United  States  Senate  passed  a 
concurrent  resolution  extending  assurances  to  the  de  facto  gov- 
ernment of  Mexico  that  American  troops  are  entering  Mexico 
on  a  purely  punitive  expedition  and  that  the  sovereignty  of 
Mexico  would  not  be  encroached  upon.  Congressional  Record, 
53:4889. 

24  European  War.  Stissex.  The  French  channel  steamer  SiLssex 
torpedoed  without  warning.  Text  of  French  Commission  of 
Inquiry:  N.  Y.  Times,  April  6,  1916. 

30  ExTROPEAN  War.  Great  Britain.  Order  in  Council  issued  de- 
claring Art.  19  of  the  Declaration  no  longer  in  force,  and  stating 
that  neither  ship  nor  cargo  will  be  immune  from  capture  on  the 
sole  ground  that  she  is  at  the  moment  of  capture  on  the  way 
to  a  non-blockaded  port,  and  making  other  changes  in  the  rules. 
Text:  London  Gazette,  No.  29526. 


INTERNATIONAL  CONVENTIONS 

ADHESIONS,   RATIFICATIONS,   DENUNCUTIONS 

Agricultu:^.    May  10,  1913. 

Signed  by  Argentine  Republic,  Bolivia,  Brazil,  Chile,  Ecuador, 
Paraguay,  Peru  and  Uruguay.    Spanish  text:  B.  rel.  ext 
(Ecuador),  S:764. 
Ratifications: 

Ecuador,  Nov.  10,  1915.    B.  rel.  ext.  (Ecuador),  S:764. 
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Automobiles.    Paris,  October  11,  1909. 
Accessions: 

Dutch  East  Indies.    J.  0.,  1916:58. 

Collisions  and  Salvage  at  Sea.   Brussels,  September  23,  1910. 
Ratifications: 

Uruguay,  July  24,  1915.    G.  B.  Treaty  Series,  1915,  No.  10. 

Copyright.    Berne,  March  20,  1914. 
Ratifications: 

Italy,  with  reservation  to  take  effect  Dec.  23,  1914.    G.  B. 
Treaty  Series,  1916,  No.  10. 

Industrial  Propertt.    Paris,  Madrid,  Washington,  1883,  1900,  1911. 
Ratifications: 

Brazil,  Oct.  20,  1914.    G.  B.  Treaty  Series,  1915,  No.  10. 

Phosphorus.    Berne,  September  26, 1906. 
Accessions: 

Great  Britain  for  Canada,  Sept.  20, 1914.    G.  B.  Treaty  Series, 
1916,  No.  10. 

Public  Health.    Rome,  December  9, 1907. 
Accessions: 

Prance  for  French  Cochin  China,  June  26,  1914     G.  B.  Tr&Oy 
Series,  1916,  No.  10. 

Radiotelegraph.    London,  July  5,  1912. 
Accessions: 

Bolivia,  Oct.  13,  1915.    G.  B.  Treaty  Series,  1916,  No.  10; 

J.  0.,  Feb.  9,  1916. 
Newfoundland,  Feb.  9,   1915.     G.  B.  Treaty  Series,  1916, 

No.  10;  J.  0.,  Feb.  9,  1916. 
Peru,  July  12,  1915.    G.  B.  Treaty  Series,  1916,  No.  10;  J.  O., 

Feb.  9,  1916. 
Tonga,  May  29,  1915.    G.  B.  Treaty  Series,  1916,  No.  10; 
J.  0.,  Feb.  9,  1916. 

Eathrtn  Sellers. 
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PUBLIC  DOCUMENTS  RELATING  TO  INTERNATIONAL  LAW 

GREAT  BRITAIN  * 

Alien.  Order  of  Secretary  of  State,  Aug.  28, 1915.  (St.  R.  &  0. 1915, 
1040.)    13^. 

Alien  enemies  repatriated  from  India  on  the  S.  S.  Oolconda.  Cor- 
respondence with  the  United  States  Ambassador  respecting  the  safety  of. 
(Cd.8163.)    Id. 

BaraJong,  H.  M.  Auxiliary  Cruiser.  Memorandum  of  the  German 
Government  in  regard  to  incidents  alleged  to  have  attended  the  destruc- 
tion of  a  German  submarine  and  its  crew  by  H.  M.  auxiliary  cruiser 
BardUmg  on  the  19th  August,  1915,  and  reply  of  H.  M.  Government 
thereto.    (Cd.  8144.)    3d. 

Borneo.  Agreement  between  the  United  Kingdom  and  the  Nether- 
lands relating  to  the  boundary  between  the  State  of  North  Borneo  and 
the  Netherland  possessions  in  Borneo,  signed  at  London,  Sept.  28, 1915. 
With  map,    (Treaty  series,  1915,  No.  12.)    4d. 

British  prisoners  of  war  and  interned  civilians  in  Germany,  Corre- 
spondence with  the  United  States  Ambassador  respecting  the  treatment 
of.    (Cd.8108.)    9d. 

Bulgaria.  Proclamation,  Oct.  16,  1915,  extending  to  the  war  with 
Bulgaria  the  proclamations  and  orders  in  council  (other  than  an  order  in 
council  of  Aug.  4,  1914)  now  in  force  relating  to  the  war.  (St.  R.  &  0. 
1915,1003).    1}^. 

CypruB.  Order  in  council  regarding  Mussulman  religious  property. 
Nov.  30, 1915.    (St.  R.&  0.1915,1195.)    IJ^. 

Declaration  of  London.  Order  in  council,  Oct.  20, 1915.  (St.  R.  &  0. 
1915,1019.)    ly^. 

England  and  Spain.  Letters,  despatches,  and  state  papers  relating  to 
the  negotiations  between,  preserved  in  the  archives  at  Vienna,  Simancas, 
Besacon,  and  Brussels.    Vol.  XI.    Edward  VI-Mary,  1553.    10s.  7d. 

^  Official  publications  of  Great  Britain  and  many  of  the  British  colonies  may  be 
purchased  of  Wyman  &  Sons,  Ltd.,  Fetter  Lane,  E.  C,  London,  England. 
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European  War.  Correspondence  relating  to  the  alleged  ill-treatment 
of  German  subjects  captured  in  the  Cameroons.  With  appendices. 
(Cd.7974.)    6Hd. 

.  Correspondence  respecting  military  operations  against  Ger- 
man possessions  in  the  Western  Pacific.    (Cd.  7975.)    4d. 

.  Declaration  between  the  United  Kingdom,  France,  Italy, 

Japan,  and  Russia  engaging  not  to  conclude  peace  separately.  Signed 
at  London,  Nov.  30,  1915.    (Treaty  series,  1915,  No.  14.)    Id. 

.  Naval  and  military  despatches  relating  to  operations  in  the 

war.  Part  IV.  Despatch,  Dec.  11, 1915,  from  General  Sir  Ian  Hamilton, 
describing  the  operations  in  the  Gallipoli  Peninsula,  including  the  landing 
atSuvlaBay.    3d. 

Extradition  treaty  between  the  United  Kingdom  and  Siam  of  March  4, 
1911.  Accession  of  the  Federated  Malay  States  to.  Bangkok,  Sept.  30, 
1915.    (Treaty  series,  1915,  No.  13.)    Id. 

Germany,  Searbome  commerce  of.  Statement  of  the  measures 
adopted  to  intercept  the.    (Cd.  8145.)    13^. 

Government  War  Obligations  Act.    (5  4  6  Geo.  V.,  ch.  96.)    Id. 

Interned  aliens,  British  bom  wives  and  children  of.  Circular,  Dec.  9, 
1915.    13^. 

Internment  camp  at  Ruhleben.  Correspondence  with  the  United 
States  Ambassador  respecting  conditions  in  the.    (Cd.  8161.)    3J^. 

Italian  decrees  relative  to  enemy  merchant  vessels,  together  with  the 
Italian  Naval  Prize  Regulations.    (Cd.  8104.)    1}/^. 

Merchant  shipping.  Order  in  council  further  postponing  the  coming 
into  operation  of  the  Merchant  Shipping  Convention  Act,  1914,  until 
July  1,1916.    Nov.  30, 1915.    (St.  R.  &  O.  1915, 1198.)    IJ^. 

Money  orders,  exchange  of,  between  British  and  French  Protectorates 
in  West  Africa,  Agreement  between  the  United  Kingdom  and  France 
concerning,  signed  at  London,  Sept.  22,  1915.  (Treaty  series,  1915, 
No.  11.)    Id. 

Naval  Prize  (Bulgaria.)  Order  m  council,  Nov.  10, 1915,  authorizing 
the  Commissioners  for  executing  the  Office  of  Lord  High  Admiral  to 
require  the  constitution  of  prize  courts.    (St.  R.  &  0. 1915, 1073.)    1}^ 

Switzerland,  Proclamation  prohibiting  the  exportation  of  certain 
articles  to,  unless  consigned  as  therein  speci&ed.  Dec.  22,  1915.  (St. 
R.  &  O.  1915, 1217.)    IJ^d. 

Trading  with  the  enemy.  Proclamation  regarding  Liberia  and  Portu- 
guese East  Africa.   Nov.  10,  1915.    (St.  R.  &  0. 1915, 1070.)    l^d. 
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Trading  with  the  Enemy  (Extension  Powers)  Act.  (5  &  6  Geo.  V., 
Ch.98.)    Id. 

Treaties,  etc.,  between  the  United  Kingdom  and  foreign  states.  Acces- 
sions, withdrawals,  etc.    (Treaty  series,  1915,  No.  10.)    Id. 

Treaty  series,  1915.    Index  to.    (Treaty  series,  1915,  No.  15.)    Id. 

UNTTBD  STATES  * 

Aeronautics,  National  Advisory  Committee  for.  Message  of  the  Presi- 
dent transmitting  report  of,  for  period  March  3  to  June  30,  1915. 
Dec.  15, 1915.    1  p.    (H.  doc.  402.)    StaJte  Dept. 

Arbitration  of  outstanding  claims  between  Great  Britain  and  United 
States.    Feb.  25,  1916.    2  p.    (H.  doc.  794.)    Stale  Dept. 

Armed  merchantmen.  Declaration  of  Paris,  1856;  Armed  Merchant- 
men, from  Moore's  Digest  of  International  Law;  Armed  Merchantmen, 
by  A.  Pearce  Higgins,  from  the  American  Journal  of  International  Law 
for  October,  1914;  Resistance  against  Lawful  Exercise  of  Right  of 
Stoppage,  Visit,  and  Search,  etc.,  by  George  Schramm;  Armed  Mer- 
chantmen, by  W.  J.  M.  von  BJysinga;  The  Government  and  the  War,  by 
Geoige  Harvey,  from  North  American  Review,  May,  1915.  1916.  54  p. 
(S.  doc.  332.)    Paper,  5c. 

Arms  and  armor.  Hearings  on  S.  1417  to  erect  armor  plant  for  United 
States.    1916.    162  p.    10  pi.    Naml  AJSfairs  CammiUee. 

.  Report  to  accompany  S.  1417.    Feb.  8,  1916.    4  p.    (S.  rp. 

115.)    Paper,  5c. 

Articles  of  war,  revision  of.  Report  to  accompany  S.  3191  to  amend 
Sec.  1342,  Revised  Statutes,  being  articles  of  war;  with  hearings.  Feb.  9, 
1916.    100  p.    (S.  rp.  130.)    Paper,  10c. 

China,  United  States  Court  for.  Report  to  accompany  S.  4014  to 
supplement  existing  legislation  relative  to.  Feb.  3,  1916.  3  p.  (S.  rp. 
101.)    Foreign  Relations  Committee. 

Chinese  in  United  States.  Treaty,  laws,  and  rules  governing  admission 
of  Chinese;  rules  approved  Oct.  15, 1915.    48  p.    Paper,  5c. 

Citizenship.  Compilation  of  certain  Departmental  circulars  relating 
to  citizenship,  registration  of  American  citizens,  issuance  of  passports, 
etc.    1915.    88  p.    Paper,  10c. 

*  When  prices  are  given,  the  document  in  question  may  be  obtained  for  the  amount 
noted  from  the  Superintendent  of  Documents,  Government  Printing  Office,  Washing- 
ton, D.  C. 
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.  Outline  course  in,  to  be  used  in  public  schools  for  instruction 


of  foreign  and  native  bom  candidate  for  adult-citizenship  responsibilities. 
1916.    28  p.    NaturcdizaUon  Bureau. 

Claim  of  Norway  on  account  of  detention  of  members  of  crew  of 
Norwegian  ship  Ingrid.  Commimication  from  State  Dept.  with  accom- 
panying papers.    Jan.  7,  1916.    2  p.    (S.  doc.  237.)    State  Dept. 

.  Report  to  accompany  S.  3264.    Jan.  20,  1916.    1  p.    (S.  rp. 

60.)    Foreign  Relations  CommUtee. 

Claims,  Report  in  relation  to,  presented  by  Austria-Hungary,  Greece, 
and  Turkey  on  account  of  injuries  inflicted  on  their  nationals  during 
riots  in  South  Omaha,  Nebr.,  Feb.  21,  1909.  Jan.  14, 1916.  19  p.  (H. 
doc.  576.)    State  Dept 

.  Report  to  accompany  S.  3680  to  authorize  pajmient  of  in- 

denmities.    Feb.  3, 1916.   3  p.    (S.  rp.  103.)    Foreign  BekOiona  Commit' 
tee. 

European  War,  1914.  Report  on  medico-military  aspects  of,  from 
observations  taken  behind  allied  armies  in  France;  by  A.  M.  Fauntleroy. 
1915.    146  p.    il.    5  pi.    74  p.  of  pi.    Cloth,  60c. 

French  Spoliation  Claims,  Syllabi  of  opinions  prepared  by  Judge 
Howry  of  the  Court  of  Claims.    17  p.    Court  of  Claims. 

.  Reprint  with  additional  matter.    34  p.    Court  of  Claims. 

Hawaii.  Report  to  accompany  S.  1428  to  reimburse  fire  insurance 
companies  for  payments  made  for  property  destroyed  by  fire  in  suppress- 
ing bubonic  plague.   Feb.  9, 1916.   9  p.    (S.  rp.  119.)   Claims  CommUtee. 

Immigration,  Commissioner  General  of.  Annual  report  for  fiscal  year 
1915.    272  p.    2  pi.    Paper,  20c. 

Immigration  of  aliens  into  United  States.  Report  to  accompany  H.  R. 
10384.    Jan.  31,  1916.    7  p.    (H.  rp.  95,  pt.  1.)    Paper,  5c. 

.  Views  of  minority.    Feb.  8,  1916.    4  p.    (H.  rp.  95,  pt.  2.) 

Paper,  5c. 

International  Commission  for  Equitable  Distribution  of  Waters  of  the 
Rio  Grapde.  Opinions  as  to  best  method  of  preserving  boundary  by 
preventing  flood  waters  from  disturbing  and  changing  boimdary  line, 
and  of  impoimding  and  utilizing  the  same  by  the  inhabitants  of  the 
United  States  and  Mexico.    1916.    9  p.    State  Def^. 

International  High  Commission.  Statement  of  William  G.  McAdoo, 
Secretary  of  the  Treasury,  at  hearing  on  H.  R.  8235  to  provide  for  main- 
tenance of  United  States  section  of  International  High  Conmussion,  so 
that  said  section  may  cooperate  with  other  sections  of  International 
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High  Commission  in  taking  action  upon  recommendations  of  First  Pan 
American  Financial  Conference  in  regard  to  establishing  closer  and  more 
satisfactory  financial  and  commercial  relations  between  Central  and 
South  American  republics  and  United  States.  Jan.  12,  1916.  25  p. 
Foreign  Affairs  CommiUee. 

.  Report  to  accompany  H.  R.  8235.  Jan.  17, 1916.   (H.  rp.  45.) 

Foreign  Affairs  Committee. 

.  H.  R.  8235.    Feb.  7, 1916.    1  p.    (Pub.  No.  15.)    State  Dept. 

International  Joint  Commission  on  Boundary  Waters  between  United 
States  and  Canada:  Hearings  in  re  levels  of  Lake  of  the  Woods  and  its 
tributary  waters  and  their  future  regulation  and  control,  Sept.  7-14, 
1915.    511  p.    Paper,  35c.    StaU  Dept. 

.  Hearings  and  arguments  on  applications  of  St.  Croix  Water 

Power  Co.  and  Sprague's  Falls  Manufacturing  Co.,  Ltd.,  for  approval 
of  obstruction,  diversion,  and  use  of  waters  of  St.  Croix  River.  1915. 
195  p.  1  tab.  Paper,  15c.  Order  and  opinion,  filed  Jan.  29,  1916.  13  p. 
Paper,  5c.    State  DepL 

International  Peace  Tribimal.  Letter  addressed  to  John  F.  Shafroth 
by  Oscar  T.  Crosby  relative  to.  Jan.  17,  1916.  7  p.  (S.  doc.  245.) 
Paper,  5c. 

Korea,  Report  submitting  certain  correspondence  between  represent- 
atives of  the  United  States  and  Korea  relative  to  the  occupation  of 
Korea.    Feb.  23, 1916.    21  p.    (S.  doc.  342.)    State  Dept. 

Maritime  Canal  Co.  of  Nicaragua,  Letter  inclosing  report  of  opera- 
tions of.    Dec.  6, 1915.    2  p.    (H.  doc.  433.) 

Merchant  Marine.  Report  upon  maintenance  of  a  lobby  to  influence 
legislation  on  ship-purchase  bill.  Jan.  5, 1916.  2  pts.  in  1,  16  p.  (S.  rp. 
25,  2  pts.)  Special  Committee  to  Investigate  Alleged  Ship  Purchase 
LfObby. 

Mexico,  Information  relative  to  affairs  in,  with  accompanying  papers. 
Feb.  17,  1916.    55  p.    (S.  doc.  324.)    Paper,  5c. 

Military  policy.  Statement  of  proper  military  policy  for  United 
States,  September,  1915.  29  p.  [Issued  as  an  appendix  to  report  of 
Secretary  of  War.]    War  CoUege  Division^  War  Dept. 

Munition  plants,  private.  Address  on  peril  of,  delivered  at  World's 
Peace  Conference  held  at  The  Hague  in  1913,  by  G.  H.  Perns.  7  p. 
(S.  doc.  312.)    Paper,  5c. 

Narcotics.  Compilation  of  Treasury  decisions  relating  to  act  of 
Dec.  17, 1914,  issued  Feb.  2-Nov.  5, 1915.    41  p.    Paper,  5c. 
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National  defense.  Address  of  Lindley  M.  Garrison,  Secretary  of  War, 
New  York  City,  Jan.  17,  1916.    8  p.    War  Dept. 

.  Statement  made  by  Secretary  of  War  to  Committee  on  Mili- 
tary Affairs,  Jan.  6,  1916.    20  p.    War  Dept. 

.  Confidence  of  neutral  nations.   Hearing,  Jan.  13, 1916.   20  p. 

Military  Affairs  Committee. 

.  Hearings  on  bills  for  reorganization  of  army  and  for  crea^ 

tion  of  reserve  army.  Statement  of  Lindley  M.  Garrison,  pt.  1,  58  p. 
Military  Affairs  Committee. 

.  Hearings  on  S.  J.  Res.  91  creating  joint  subcommittee  to 

investigate  conditions  relating  to  national  defense.  Statement  of  Francis 
G.  Newlands.    1916.    7  p.    Military  Affairs  Committee. 

.  Hearings  on  bills  for  reorganization  of  army  and  for  creation 

of  reserve  army.    1916.    1053  p.  il.  1  tab.    Military  Affairs  Committee. 

.  Speech  delivered  before  National  Security  League  on  Jan.  22, 

1916,  at  Washington,  D.  C,  by  Henry  Cabot  Lodge.  11  p.  (S.  doc. 
263.)    Paper,  5c. 

.  Address  delivered  before  16th  Annual  Meeting  of  National 

Civic  Federation,  Jan.  18, 1916,  Washington,  D.  C,  with  letter  on  same 
subject  to  National  Security  League,  dated  Jan.  19,  1916,  by  Samuel 
Gompers.    15  p.    (S.  doc.  311.)    Paper,  5c. 

Naturalization,  Conmiissioner  of.  Annual  report  for  fiscal  year  1915. 
35  p.    Naturalization  Bureau. 

Naturalization  law.  Syllabus  of,  aid  to  public-school  teachers  in  in- 
struction of  aliens  in  requirements  of  naturalization  law.  1916.  10  p. 
Naturalization  Bureau. 

Naval  warfare.  Report  of  Secretary  of  Navy  on  building  of  four  war- 
ships, of  type,  power  and  speed  which,  based  on  knowledge  gained  from 
war  in  Europe,  are  best  suited  for  war  on  the  sea,  and  also  value  and  uses 
in  naval  warfare  of  aeroplanes,  dirigibles,  balloons  and  submarines. 
Dec.  14,  1915.    5  p.    (H.  doc.  389.)    Paper,  5c. 

Navigation  laws.  Comparative  study  of  principal  features  of  laws  of 
United  States,  Great  Britain,  Germany,  Norway,  France,  and  Japan, 
with  bibliography.    1916.    190p.il.    Paper,  20c. 

Neutrality.    Washington's  policies  of  neutrality  and  national  defense. 

Address  delivered  before  Washington  Association  of  New  Jersey,  at 

Morristown,  N.  J.,  Feb.  22,  1916,  by  Henry  Cabot  Lodge.    12  p.    (S. 

doc.  343.)    Paper,  5c. 

.Pan  American  Financial  Conference.     Actas  del  primer  Congreso 
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Financiero  Panamericano  convocado  de  acuerdo  con  la  autorizaci&n  del 
Congreso  de  los  Estados  Unidos  de  America,  y  reunido  bajo  la  direccion 
del  William  G.  McAdoo,  Secretario  de  Hacienda  del  Propio  Pais,  Wash- 
ington, del  24  al  29  de  Mayo  de  1915.   760p.il.    Treasury  Dept. 

Panama  Canal.  Measurement  of  Vessels  for  imposing  tolls.  Hearings, 
Jan.  11-Feb.  11, 1916.  55  p.  Inierstate  and  Foreign  Commerce  Commit 
tee. 

.  Report  to  accompany  H.  R.  9818.   Feb.  11,  1916.    3  p.    (H. 

rp.  173.)    Paper,  5c. 

.  Statement  by  Panama  Canal  authorities  on  measurement  of 

vessels,  Dec.  17,  1915.  26  p.  Interstate  and  Foreign  Commerce  Commit' 
tee. 

Panama  City.  Protocol  between  United  States  and  Panama,  deter- 
mination of  amount  of  damages  caused  by  riot  at  Panama  City,  July  4, 
1914;signedPanama,  Nov.  27, 1915.  5  p.  (Treaty  series,  620.)  [Span- 
ish and  English.]    State  Dept 

Passports.  Executive  order  requiring  all  persons  leaving  United 
States  for  foreign  countries  to  be  provided  with  passports  of  govern- 
ments of  which  they  are  citizens.  Dec.  15,  1915.  1  p.  (No.  2288.) 
State  Dept. 

Peace,  Commission  for  enduring  peace.  Hearings  on  H.  R.  6921  and 
H.  J.  Res.  32.  Statement  of  Jane  Addams  and  others.  Jan.  11,  1916. 
17  p.    Foreign  Affairs  Committee. 

Peace  propaganda  investigation.    Hearings  on  resolutions  to  inves- 
tigate organizations  which  have  been  active  in  propaganda  for  or  against 
proposed  increases  in  Army  and  Navy.    Jan.  19,  1916.    32  p.    Rides 
Committeey  House. 
Peace,  Treaties  for  advancement  of,  between  United  States  and: 
Chile,  signed  Washington,  July  24,  1914,  proclaimed  Jan.  22,  1916. 

7  p.    (Treaty  series  621.)    [English  and  Spanish.]    State  Dept. 
Ecuador,  signed  Washington,  Oct.  3,  1914;  proclaimed  Jan.  24, 
1916.    7  p.    (Treaty  series  622).    [English  and  Spanish.    State 
Dept. 

.  Agreements  effected  by  exchanges  of  notes  extending  time 

for  appointment  of  commissions  imder,  between  the  United  States  and: 
France,  signed  Nov.  10,  1915.    (Treaty  series  609A).    State  Dept 
Great  Britain,  signed  Nov.  3,  1915.    (Treaty  series  602A).    State 

Dept. 
Guatemala,  signed  Nov.  3, 1915.    (Treaty  series  598A).    State  Dept 
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Paraguay,  signed  Nov.  16  and  22,  1915.     (Treaty  series  614A.) 

State  Dept. 
Portugal,  signed  Nov.  16,  1915.    (Treaty  series  600A).    State  D&pt. 
Spain,  signed  Nov.  16  and  Dec.  20,  1915.    (Treaty  series  605A.) 

StaU  Dept. 
Sweden,  signed  Nov.  16,  1915.    (Treaty  series  607A.)    Staie  Dept. 
Philippine  Islands,  Future  political  status  of.    Report  to  accompany 
S.  381.    Dec.  17, 1915.    3  p.    (S.  rp.  18.)    Paper,  5c. 

.  Hearings  on  S.  381  to  declare  purpose  of  United  States  as  to 

future  political  status  of  the  Philippine  Islands.    1915.    95  p.    Philip^ 
pines  Committee. 

.  Government  of.    Letter  from  Secretary  of  War  submitting 

report  of  Chief  of  Bureau  of  Insular  Affairs  upon  his  trip  to  the  Philip- 
pines.   Jan.  12,  1916.    51  p.    (S.  doc.  242.)    Paper,  5c. 

Porto  Rico,  Civil  government  for.    Hearings  on  H.  R.  8501,  Jan.  13 
and  15,  1916.    44  p.    Insular  Affairs  Committee. 

.  Report  to  accompany  H.  R.  9533.    Jan.  25,  1916.    3  p.    (H. 

rp.  77.)    InsuUxr  Affairs  Committee. 

.  Hearings  on  S.  1217.    1916.    102  p.    Pacific  Islands  and  Porto 

Rico  Committee. 

President  of  United  States.    Address  delivered  at  joint  session  of  two 
houses  of  Congress,  Dec.  7,  1915.    18  p.    Paper,  5c. 

Radiotelegraphy;  Important  events  in.    Feb.  1,  1916.    25  p.    Paper, 
5c. 

Trade^marks.    British  merchandise  marks  act,  1887,  50  and  51  Vict., 
ch.  28.   9  p.   Interstate  and  Foreign  Commerce  Committee. 

Gbgbge  a.  Finch. 
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NATIONAL LAW 

THE  BOUMANIAN    (CARGO  EX) 

Judidal  Committee  of  the  Privy  Council,    {Lord  Mersey,  Lord  Parker  of 
WaddingUm,  Lord  Sumner ^  Lord  Parmoor,  and  Sir  Edmund  Barton) 

Decided  November  10, 1916 

{The  Times  Law  Reports,  Vol.  32,  p.  98) 

This  was  an  appeal  from  a  judgment  of  the  President  of  the  Admiralty 
Division  of  the  High  Court  in  Prize  delivered  on  December  7,  1914 
(31  The  Times  L.  R.,  lll).i 

Mr.  Maurice  Hill,  K.  C,  Mr.  R.  H.  Balloch,  and  Mr.  C.  R.  Dimlop 
appeared  for  the  appellants;  Sir  Eklward  Carson,  K.  C,  Sir  Erie  Rich- 
ards, K.  C,  and  Mr.  Theobald  Mathew  for  the  Crown. 

LoBD  Paekeb,  in  delivering  their  Lordships'  judgment,  said: — ^This 
appeal  relates  to  the  cargo  ex  the  steamship  Roumanian,  a  British 
vessel.  On  August  4,  1914,  the  day  on  which  war  broke  out  between 
this  country  and  Germany,  she  was  on  a  voyage  from  Port  Arthur 
(Texas)  to  Hamburg  with  some  6,264  tons  of  petroleum  belonging  to 
the  Europliische  Petroleum  Union,  a  German  company.  On  the  same 
day  the  Admiralty,  through  the  Secretary  of  Lloyds,  suggested  to  the 
owners  that  the  ship  should  be  diverted  to  some  port  in  the  United 
Kingdom,  and  the  owners  accordingly  instructed  the  master  to  go  to 
Dartmouth  for  orders.  The  ship  arrived  at  Dartmouth  on  August  14, 
1914. 

On  August  15  the  Board  of  Trade  issued  a  notice  containing  recom- 
mendations with  regard  to  the  treatment  of  cargoes  belonging  to  an 
enemy  in  ships  diverted  from  their  original  ports  of  destination.  These 
reconunendations  appear  to  their  Lordships  to  be  so  conceived  as  to 
prejudice  in  no  way  the  liability  (if  any)  of  such  cargoes  to  be  seized  as 
prize.    It  was  recommended  that  the  cargo  should  be  landed  at  a  dock, 

^  Printed  in  this  Journal  for  July,  1915|  p.  746. 
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legal  quay;  or  sufferance  wharf ,  either  in  the  port  at  which  the  steamer 
had  arrived  or  in  some  other  safe  port,  and  warehoused  subject  to  ship- 
owners' and  other  charges  until  sale  or  disposal  could  be  arranged  for. 
If  sold;  the  proceeds  should  be  held  for  subsequent  distribution  to  those 
entitled  to  the  cargo,  subject  to  shipowners'  and  other  charges  which 
might  at  law  have  priority  to  the  claims  of  the  persons  entitled  to  the 
cargo  or  its  proceeds.  Obviously,  if  the  cargo  were  liable  to  seizure  as 
prize,  seizure  followed  by  condemnation  in  the  Prize  Court  would  entitle 
the  Crown  either  to  the  cargo  itself  or  the  proceeds  thereof,  subject  to 
such  shipowners'  or  other  charges  as  might,  by  law,  take  precedence  of 
the  Crown's  interest. 

On  August  20  the  Roumanian  proceeded  to  London,  arriving  at 
Purfleet  at  noon  on  August  21.  Before  her  arrival  arrangements  had 
been  made  to  warehouse  the  petroleum  in  the  tanks  of  the  British  Petro- 
leum Company  (Limited),  and  permission  had  been  obtained  from  the 
custom  house  authorities  for  its  discharge  into  these  tanks.  When  so 
discharged  the  petroleum  would  be  in  the  custody  of  the  custom  house 
authorities  in  the  sense  that  it  could  not  be  removed  without  their 
sanction.  The  work  of  discharge  accordingly  began  at  12.15  p.  m.  on 
August  21,  the  petroleum  being  pumped  into  the  tanks,  which  were 
situated  some  100  to  160  yards  from  the  wharf  at  which  the  vessel  lay. 
Meanwhile  the  custom  house  authorities  took  samples  in  order  to  test 
the  specific  gravity  of  the  oil  and  ascertain  whether  it  was  dutiable. 

About  7  p.  m.  on  August  22  a  letter  from  the  custom  house  at  Qraves- 
end  was  delivered  on  board  the  Roumanian,  addressed  to  the  master, 
stating  that  the  cargo  of  petroleum  was  placed  under  detention.  This 
letter  was  not  received  by  the  master  till  11  p.  m.  Roughly  speaking, 
about  1,140  tons  of  oil  remained  undischarged  at  7  p.  m.  and  570  tons 
at  11  p.  m.  on  August  22.  Notwithstanding  the  letter  the  work  of  dis- 
charging the  oil  continued.  It  was  completed  long  before  the  writ  in 
these  proceedings,  which  did  not  issue  until  September  19,  and  was 
served  by  affixing  it  to  the  tanks  in  which  the  petroleum  was  then 
warehoused. 

It  will  be  observed  that  the  letter  giving  notice  of  the  detention  of 
the  cargo  did  not  refer  to  its  detention  as  prize,  and  it  was  argued  on 
behalf  of  the  appellants  that  there  was  no  effectual  seizure  as  prize 
until  the  writ  was  affixed  to  the  tanks.  It  is  clear,  however,  that  the 
custom  house  is  the  proper  authority  to  seize  or  detain,  with  a  view  to 
its  condemnation  as  prize,  any  enemy  property  found  in  a  British  port. 
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It  is  equally  clear  that  the  letter  was  intended  to  operate,  and  must 
have  been  understood  by  all  concerned  as  intended  to  operate,  as  such 
a  seizure.  No  other  possible  intention  was  suggested.  In  these  circum- 
stances their  Lordships  are  of  opinion  that  the  cargo  was  effectually 
seized  as  prize  upon  the  delivery  of  the  letter.  The  point,  however,  is  of 
little  importance  in  the  view  which  their  Lordships  take  of  the  points 
of  law,  for  if  there  was  no  seizure  by  delivery  of  the  letter,  there  was 
admittedly  a  good  seizure  when  the  writ  was  served. 

In  these  circimistances  three  points  were  raised  by  counsel  for  the 
appellants.    They  contended: 

First,  that  so  far  as  the  petroleum  was  not  afloat  at  the  date  of  seizure, 
the  Prize  Court  had  no  jurisdiction; 

Secondly,  that  even  if  the  Prize  Court  had  jurisdiction,  it  ought  not 
to  have  condemned  the  petroleum  so  far  as  at  the  date  of  seizure  it  was 
warehoused  in  the  tanks  of  the  British  Petroleum  Company,  and  no 
longer  on  board  the  Roumanian;  and. 

Thirdly,  that  enemy  goods  in  British  ships  at  the  beginning  of  hos- 
tilities either  never  were  or,  at  any  rate,  have  long  ceased  to  be  liable  to 
seizure  at  all.  Obviously,  if  the  last  point  is  correct,  it  is  unnecessary 
to  decide  the  first  two  points.  Their  Lordships,  therefore,  think  it 
desirable  to  deal  with  it  at  once. 

The  contention  that  enemy  goods  in  British  ships  at  the  beginning 
of  hostilities  are  not  the  subject  of  maritime  prize  was  not  argued 
before  the  president  in  the  present  case.  It  had  abeady  been  decided 
by  Inm  in  The  Miramichi  (31  The  Times  L.  R.,  72;  [1915]  P.,  71).^  Their 
Lordships  have  carefully  considered  the  judgment  of  the  presidait  in 
that  case  and  they  entirely  agree  with  it.  The  appellants'  counsel 
based  their  contention  on  three  argumaits.  First,  they  relied  on  the 
dearth  of  reported  cases  in  which  enemy  goods  in  British  ships  at  the 
beginning  of  hostilities  have  been  condemned  as  prize,  emphasizing  the 
fact  that  in  the  case  of  The  Juno  (31  The  Times  L.  R.,  131) '  no  au- 
thority could  be  found  for  the  right  of  the  master  of  a  British  ship  in 
which  enemy  goods  were  seized  as  prize  to  compensation  in  lieu  of 
freight,  though  if  such  goods  were  properly  the  subject  of  prize,  the 
question  must  constantly  have  arisen.  Secondly,  they  laid  stress  on 
certain  general  statements  contained  in  text-books  on  international  law 
as  to  what  enemy  goods  can  now  be  seized  as  prize.   Thirdly,  they  called 

*  Printed  in  this  Journal  for  July,  1915,  p.  739. 
»/Wd.,  p.  764. 
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in  aid  that  part  of  the  Declaration  of  Paris  which  affords  protection  to 
enemy  goods  other  than  contraband  in  neutral  ships  and  the  principle 
underlying  or  supposed  to  underlie  such  Declaration. 

With  regard  to  the  dearth  of  reported  decisions,  it  is  to  be  observed 
that  the  plainer  a  proposition  of  law,  the  more  difficult  it  sometimes  is 
to  find  a  decision  actually  in  point.  Coimsel  are  not  in  the  habit  of 
advancing  arguments  which  they  think  untenable  nor  as  a  general  rule 
do  cases  in  which  no  point  of  law  is  raised  and  decided  find  their  way 
into  law  reports.  If,  on  the  one  hand,  it  be  difficult  to  find  a  case 
in  which  enemy  goods  in  British  ships  at  the  beginning  of  hostilities 
have  been  condemned  as  prize,  it  is,  on  the  other  hand,  quite  certain 
that  no  case  can  be  found  in  which  such  goods  have  been  held  immune 
from  seizure.  Further,  inasmuch  as  by  international  comity  British 
prize  courts  have  in  general  extended  to  neutrals  the  privileges  enjoyed 
by  British  subjects,  we  should,  if  this  contention  be  correct,  expect  to 
find  that  enemy  goods  in  neutral  ships  at  the  beginning  of  hostilities 
were  alike  immune  from  seizure.  Their  Lordships  have  been  unable  to 
find  any  authority  which  gives  color  to  this  suggestion.  There  appears, 
indeed,  to  be  no  case  in  which  for  this  purpose  any  distinction  has  been 
drawn  between  goods  on  board  a  neutral  vessel  at  the  outbreak  of  hos- 
tiUties  and  goods  embarked  in  a  neutral  vessel  during  the  course  of  a 
war. 

Their  Lordships,  therefore,  are  not  impressed  by  the  argument  based 
on  the  dearth  of  actual  decisions  on  the  point.  Moreover,  the  decisions, 
such  as  they  are,  certainly  do  not  support  but,  indeed,  contradict  the 
appellants'  contention.  It  is  clear  from  the  cases  cited  in  The  Miramidii 
(supra),  that  enemy  goods  embarked  in  British  ships  during  the  hos- 
tilities are  the  subject  of  prize.  See,  in  particular,  The  Congwror 
(2  C.  Rob.,  303).  In  these  cases  the  sole  question  decided  has  been  the 
enemy  character  of  the  goods,  and  no  stress  has  been  laid  on  the  time 
at  which  they  were  embarked,  or  on  whether  any  person  concerned  had 
or  had  not  been  guilty  of  the  common  law  offence  of  trading  with  the 
enemy.  Further,  there  is  the  case  of  The  Venus,  referred  to  in  Rothery's 
Prize  Droits  at  p.  129. 

Their  Lordships  have  examined  the  papers  preserved  in  the  Record 
Office  in  connection  with  this  case:  The  Venus  was  a  British  ship  which 
at  the  outbreak  of  hostilities  was  on  a  voyage  to  Hambiug.  Its  cargo 
had  been  shipped  at  Genoa,  Ancona,  and  Mentone.  The  master,  hear- 
ing of  the  outbreak  of  war  and  desiring  to  avoid  the  risk  of  capture  of 
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his  ship  by  the  enemy,  put  into  Plymouth.  The  receiver  of  admiralty 
droits  at  Plymouth,  suspecting  on  information  given  by  the  master 
that  part  of  the  cargo  belonged  to  enemy  subjects,  seized  both  ship 
and  cargo.  The  shipowners  put  in  a  claim  for  the  release  of  the  ship  on 
the  ground  that  it  was  British  and  also  for  freight  expenses  and  de- 
murrage. The  ship  was  ordered  to  be  released.  The  claim  for  freight 
and  expenses  was  allowed,  there  being  a  reference  to  the  proctor  to  as- 
certain the  proper  amount,  which  was  declared  a  charge  on  the  cargo. 
The  claim  for  demurrage  was  disallowed.  The  amount  to  be  allowed 
for  freight  and  expenses  was  in  due  course  certified  by  the  proctor,  and 
apparently  paid  out  of  the  proceeds  of  the  cargo  which  had  been  ap- 
praised and  sold  under  the  direction  of  the  court.  Parts  of  the  cargo  or 
its  proceeds  were  subsequently  claimed  by  and  released  in  favor  of 
neutrals.  The  residue  of  the  cargo  was  condemned  as  the  property  of 
enemy  subjects. 

The  case  of  The  Venus  (supra)  appears  therefore  to  be  an  authority 
against  the  appellants'  contention.  They  say,  truly,  that  the  point 
does  not  seem  to  have  been  raised,  but  it  is  far  more  likely  that  the  point 
was  not  raised  because  it  was  thought  to  be  untenable  than  that  the 
court  overlooked  what,  according  to  the  appellants'  contention,  must 
have  been  a  well-known  principle  of  prize  law.  Further,  The  Venus 
(supra)  is  certainly  an  authority  in  support  of  the  president's  decision 
in  The  Juno  (supra).  Curiously  enough,  the  master  of  the  Venus, 
though  a  British  subject,  is  in  the  proctor's  report  in  the  last-mentioned 
case  referred  to  as  the  "neutral  master,"  a  fact  which  is  only  consistent 
with  the  practice  of  the  court  in  allowing  freight  being  the  same  whether 
the  enemy  goods  were  seized  in  neutral  or  in  British  ships. 

With  regard  to  the  general  statements  contained  in  text-books  on 
international  law,  none  of  those  cited  in  support  of  the  appellants' 
contention  appears  to  have  been  based  on  any  discussion  of  the  point 
in  issue.  They  are  for  the  most  part  based  on  a  discussion  of  the  effect 
of  the  Declaration  of  Paris.  Their  Lordships  do  not  think  that  any 
useful  purpose  would  be  served  by  examining  these  statements  in  detail. 
They  will  take  one  example  only,  that  cited  from  Westlake's  Interna- 
tional Law,  Part  II,  p.  145.  The  author  has  been  discussing  the  effect 
of  the  Declaration  of  Paris,  and  sums  up  as  follows: 

We  may  therefore  conclude  that  enemy  ships  and  enemy  goods  on  board  them 
are  now  by  international  law  the  only  enemy  property  which  as  such  is  capturable 
at  sea. 
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.  In  their  Lordships'  opinion  the  meaning  of  such  statements  must  be 
judged  by  the  context.  They  cannot  be  taken  apart  from  the  context 
as  intended  to  be  an  exhaustive  definition  of  what  is  or  is  not  now  the 
subject  of  maritime  prize.  It  might  just  as  well  be  argued  that  because 
the  writer  in  the  present  case  uses  the  expression  '^capturable  at  sea/' 
he  must  have  thought  that  enemy  goods  in  neutral  ships  lying  in  British 
ports  or  harbors  were,  notwithstanding  the  Declaration  of  Paris,  still 
subject  to  capture. 

Such  statements  are  in  any  case  more  than  counterbalanced  by 
statements  contained  in  other  well-recognized  authorities.  Thus,  in 
addition  to  the  passages  quoted  in  The  Miramichi  (supra),  from  Dana's 
edition  of  Wheaton's  International  Law,  it  will  be  found  that  Halleck 
(International  Law,  Vol.  Ill,  p.  126)  states  that  whatever  bears  the 
character  of  aiemy  property  (with  a  few  exceptions  not  material  for  the 
purpose  of  this  case),  if  found  upon  the  ocean  or  afloat  in  port,  is  liable 
to  capture  as  a  lawful  prize  by  the  opposite  belligerent.  It  is  the  aiemy 
character  of  the  goods  and  not  the  nationality  of  the  ship  in  which  they 
are  embarked  or  the  date  of  embarkation  which  is  the  criterion  of 
lawful  prize.  This  is  in  full  accordance  with  Lord  Stowell's  statement 
in  The  lUbeckah  (1  C.  Rob.,  227),  of  the  manner  in  which  the  order  of 
1665  defining  admiralty  droits  has  been  construed  by  usage. 

Passing  to  the  appellants'  third  argument,  that  based  on  the  Declara- 
tion of  Paris  or  the  principle  supposed  to  underlie  such  Declaration,  it 
may  be  stated  more  fully  as  follows:  Enemy  goods  on  neutral  territory 
were  never  the  legitimate  subject  of  maritime  prize.  Such  goods  could 
not  be  seized  without  an  infringement  of  the  rights  of  neutrals.  The 
rights  of  neutrals  are  similarly  infringed  if  enemy  goods  be  seized  in 
neutral  ships,  but  the  law  of  prize  having  for  the  most  part  been  formu- 
lated and  laid  down  by  nations  capable  of  exercising  and  able  to  exercise 
the  pressure  of  sea  power,  the  rights  of  neutrals  have  been  ignored  to 
this  extent,  that  the  capture  of  enemy  goods  in  neutral  vessels  on  the 
high  seas  or  in  ports  or  harbors  of  the  realm  has  been  deemed  lawful 
capture. 

The  Declaration  of  Paris  is  in  fuller  accordance  with  principle;  it 
recognizes  that  no  distinction  can  be  drawn  between  neutral  territory 
and  neutral  ships.  To  use  Westlake's  expression  (p.  145,  Int.  Law, 
Part  II),  it  assimilates  neutral  ships  to  neutral  territory,  recognizing 
that  in  both  the  authority  of  the  neutral  state  ought  (except  possibly 
in  the  case  of  contraband)  to  be  exclusive.    So  far,  the  argument  pro- 
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ceeds  logically,  but  its  next  step  is,  in  their  Lordships'  opinion,  open  to 
considerable  criticism.  If,  say  the  appellants,  neutral  ships  are  as- 
similated, as  on  principle  they  should  be,  to  neutral  territory,  British 
ships  ought  to  be  in  like  manner  assimilated  to  British  territory.  What- 
ever may  have  been  the  case  in  earlier  times,  no  one  will  now  contend 
that  the  private  property  of  enemy  subjects  found  within  the  realm  at 
the  beginning  of  a  war  can  be  seized  and  appropriated  by  the  Crown. 
The  same  ought,  therefore,  to  hold  of  enemy  goods  found  in  British 
ships  at  the  beginning  of  war. 

This  part  of  the  argument  is,  in  their  Lordships'  opinion,  quite  fal- 
lacious. The  Declaration  of  Paris,  in  effect,  modified  the  rules  of  our 
prize  courts  for  the  benefit  of  neutrals.  It  was  based  on  international 
comity,  and  was  not  intended  to  modify  the  law  applicable  to  British 
ships  or  British  subjects  in  cases  where  neutrals  were  not  concerned. 
Its  effect  may  possibly  be  summed  up  by  sa3dng  that  it  assimilates 
neutral  ships  to  neutral  territory,  but  it  is  impossible  to  base  on  this 
assimilation  any  argument  for  the  immunity  of  enemy  goods  in  British 
ships. 

The  cases  are  not  in  pari  materia.  If  the  Crown  has  ceased  to  exercise 
its  ancient  rights  to  seize  and  appropriate  the  goods  of  enemy  subjects 
on  land,  it  is  because  the  advantage  to  be  thus  gained  has  been  small 
compared  with  the  injury  thereby  entailed  on  private  individuals,  or 
in  order  to  ensure  similar  treatment  of  British  goods  on  enemy  territory. 
But  one  of  the  greatest  advantages  of  sea  power  is  the  ability  to  cripple 
an  enemy's  external  trade,  and  for  this  reason  the  Crown's  right  to 
seize  and  appropriate  enemy  goods  on  the  high  seas  or  in  territorial 
waters  or  the  ports  or  harbors  of  the  realm  has  never  been  allowed  to 
fall  into  desuetude.  In  order  to  attain  this  advantage  of  sea  power  in 
the  fullest  degree  our  Courts  have  always  upheld  the  right  of  seizing 
such  goods  even  when  in  neutral  bottoms,  and  neutrals  have  alwa3rs 
admitted  or  acquiesced  in  the  exercise  of  that  right,  either  because  it 
was  deemed  to  be  a  legitimate  exercise  of  sea  power  in  time  of  war  or 
because  on  some  future  occasion  they  themselves  might  be  belligerents 
and  desire  to  exercise  a  similar  right  on  their  own  behalf. 

Those  who  were  responsible  for  the  Declaration  of  Paris  had  not  to 
weigh  the  advantage  to  be  gained  by  the  seizure  of  enemy  goods  in  neu- 
tral ships  against  the  injury  thereby  inflicted  on  private  owners,  but 
against  the  demands  of  international  comity.  The  fact  that  we  sacri- 
ficed on  the  altar  of  international  comity  a  considerable  part  of  the 
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advantages  incident  to  power  at  sea  is  no  legitimate  reason  for  making 
a  f  m-ther  sacrifice  where  no  question  of  international  comity  can  possibly 
arise. 

Their  Lordships  hold,  therefore,  on  this  part  of  the  case,  that  enemy 
goods  in  British  ships,  whether  on  board  at  the  b^;inning  of  the  hos- 
tilities or  embarked  during  the  hostilities,  always  were,  and  still  are, 
liable  to  be  seized  as  prize,  either  on  the  high  seas  or  in  the  ports  or 
harbors  of  the  realm.  It  follows  that  the  petroleimi  seized  on  board 
the  Roumanian  was  properly  condemned  as  prize. 

The  next  point  to  be  considered  is  the  jurisdiction  of  the  Prize  Court 
so  far  as  the  petroleimi  was,  when  seized  as  prize,  warehoused  in  the 
tanks  of  the  British  Petroleum  Company,  and  no  longer  on  board  the 
Roumanian,  The  appellants  contended  that  it  is  the  local  situation  of 
the  goods  seized  as  prize  which  determines  the  jurisdiction  of  the  Prize 
Court.  If  such  goods  be,  at  the  time  of  seizure,  on  land  and  not  afloat, 
it  is  not,  they  contended,  the  Prize  Court  but  some  court  of  common 
law  which  has  jurisdiction  to  determine  the  rights  of  all  parties  in- 
terested.   In  their  Lordships'  opinion  this  contention  also  fails. 

The  chief  function  of  a  court  of  prize  is  to  determine  the  question 
"prize  or  no  prize,"  in  other  words,  whether  the  goods  seized  as  prize 
were  lawfully  so  seized,  so  as  to  raise  a  title  in  the  Crown.  In  determin- 
ing this  question,  the  local  situation  of  the  goods  at  the  time  of  seizure 
may  be  of  importance,  but  it  is  the  seizure  as  prize,  and  not  the  local 
situation  of  the  goods  seized,  which  confers  jurisdiction. 

If  authority  be  needed  for  this  proposition,  it  may  be  found  in  Lord 
Mansfield's  judgment  in  the  case  of  Lindo  v.  Rodney,  reported  in  a 
note  to  Le  Caux  v.  Eden  (2  Doug.,  p.  612).  It  must  be  remembered 
that  the  jurisdiction  of  the  Prize  Court  is  based  in  every  case  on  a  com- 
mission under  the  Great  Seal.  Lord  Mansfield  pointed  out  that,  in  the 
case  before  him,  the  commission  under  which  the  court  derived  jurisdic- 
tion conferred  jurisdiction  in  all  cases  of  prize,  whether  the  goods  sought 
to  be  condemned  were  taken  on  land  or  afloat.  The  same  may  be  said 
of  the  commission  in  the  present  case.  In  his  opinion,  however,  it  was 
necessary  to  draw  a  distinction  in  this  connection  between  the  jurisdic- 
tion of  the  Court  of  Admiralty  as  a  court  of  prize  and  its  jurisdiction 
apart  from  the  commission  which  constitutes  it  a  court  of  prize. 

To  give  the  Comt  of  Admiralty  as  such  jurisdiction,  the  matter  com- 
plained of  must  have  occurred  on  the  high  seas,  but  in  all  matters  of 
prize  it  was  not  the  Court  of  Admiralty  as  such,  but  the  Court  of  Ad- 
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miralty  by  virtue  of  the  commission  which  had  jurisdiction,  and  this 
jurisdiction  was  exclusive,  whether  the  goods  seized  as  prize  were  on 
liond  or  afloat.  The  only  authority  which,  at  first  sight,  appears  to  be 
in  conflict  with  Lord  Mansfield's  decision  is  the  case  of  The  Ooster  Eems 
(1  C.  Rob.,  284n.),  to  which  no  great  weight  can  be  given. 

Their  Lordships  will  now  proceed  to  consider  the  appellants'  conten- 
tion that  even  if  the  Prize  Court  had  jurisdiction  it  ought  nevertheless 
to  have  decided  against  the  condemnation  of  the  petroleum  so  far  as 
it  was  not  actually  afloat  in  the  Roumanian  at  the  time  of  seizure.  They 
admitted  that  during  the  war  no  order  for  restitution  or  release  could 
properly  be  made  in  favor  of  the  German  owners,  but  they  suggested 
that  the  proper  course  was  to  hand  the  petroleum  over  to  the  public 
trustee  or  some  other  ofBicial  for  safe  custody  until  the  restoration  of 
peace.   No  case  where  any  such  course  has  been  pursued  was  cited. 

The  real  question  is  whether  the  petroleum  is,  according  to  the  law 
administered  by  prize  courts  in  this  coimtry,  properly  the  subject  of 
maritime  prize,  although  locally  situated  on  shore.  All  enemy  ships 
and  cargoes  which  may,  after  the  outbreak  of  the  war,  be  foimd  afloat 
on  the  high  seas  or  in  territorial  waters  or  in  the  ports  or  harbors  of  the 
realm  are  liable  to  seizure  as  maritime  prize.  The  petroleum  was  im- 
doubtedly  enemy  property.  It  was  undoubtedly  on  the  high  seas  at 
and  after  the  declaration  of  war.  It  became  liable  to  seizure  as  prize 
as  soon  as  war  was  declared.  It  did  not  cease  to  be  so  liable  by  being 
carried  into  Dartmouth  or  thence  to  Purfleet.  It  clearly  remained  so 
liable  while  still  afloat.  Did  it  cease  to  be  so  liable  when  pumped  into 
the  tanks  of  the  British  Petroleum  Company?  No  satisfactory  reason 
why  it  should  cease  to  be  so  liable  was  suggested,  and  their  Lordships 
have  been  unable  to  discover  one  for  themselves.  The  argument  of 
counsel  was  based  on  the  assumption  that  no  enemy  goods  not  actually 
afloat  at  the  time  of  seizure  could  be  lawfully  seized  as  prize,  unless 
possibly  they  could  be  considered  as  locally  situate  within  a  port  or 
harbor,  and  that  the  tanks  of  the  British  Petroleum  Company  (Limited) 
could  not  be  considered  as  part  of  the  Port  of  London.  There  is,  in 
their  Lordships'  opinion,  no  groimd  for  this  assumption.  The  test  of 
ashore  or  afloat  is  no  infaUible  test  whether  goods  can  or  cannot  be 
lawfully  seized  as  maritime  prize.  It  is  perfectly  clear,  for  instance, 
that  enemy  goods  seized  on  enemy  territory  by  the  naval  forces  of  the 
Crown  may  lawfully  be  condemned  as  prize.  The  same  is  true  of  goods 
seized  by  persons  holding  letters  of  marque,  and  even  of  goods  seized  by 
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persons  having  no  authority  whatever  on  behalf  of  the  Crown,  when 
the  Crown  subsequently  ratifies  the  seizure.  This  is  clear  from  the 
case  of  Brown  and  Burton  v.  Franklyn  (Carth.,  474),  quoted  in  the  judg- 
ment of  Mr.  Justice  Buller  in  Le  Caux  v.  Eden  (supra).  Brown  and 
Burton,  the  masters  of  a  vessel  belonging  to  the  East  India  Company, 
seized  enemy  goods  on  land.  They  had  no  letters  of  marque.  The 
King's  Proctor  instituted  proceedings  in  the  Prize  Court,  and  having 
obtained  a  condemnation  of  the  property  as  prize  proceeded  against 
Brown  and  Burton  for  an  account.  The  latter  instituted  proceedings 
at  common  law  for  a  prohibition  on  the  groimd  that  the  goods  taken 
were  on  land,  but  relief  was  refused.  Moreover,  Lord  Mansfield,  in 
Lindo  V.  Rodney  {supra),  expressly  approves  of  an  admission  made  by 
counsel  in  that  case  to  the  effect  that  it  would  be  ''  spinning  very  nicely  " 
to  contend  that  if  the  enemy  left  their  ship  and  got  on  shore  with  money 
and  were  followed  on  land  and  stripped  of  their  money  this  would  not 
be  a  lawful  maritime  prize.  If  this  be,  as  it  seems  to  their  Lordships 
to  be,  good  law,  the  present  is  an  a  fortiori  case.  In  the  case  put  by 
counsel  the  landing  of  the  goods  was  made  by  the  enemy  with  the  ob- 
ject of  escaping  capture  afloat.  In  the  present  case  such  landing  was 
by  British  subjects  who  had  the  enemy  goods  in  their  possession  and 
did  not  know  what  else  to  do  with  them,  and  were  pursuing  a  course 
recommended  by  the  Board  of  Trade,  and  in  no  way  intended  to  prej- 
udice the  Crown's  rights. 

With  regard  to  the  authorities  quoted  in  this  connection  they  have, 
in  their  Lordships'  opinion,  with  one  possible  exception,  no  real  bearing 
on  the  point.  In  The  Hoffnung  (No.  3)  (1  Eng.  Prize  Cases,  583),  the 
cargo  seized  on  shore  had  been  landed  and  sold  prior  to  the  declaration 
of  war.  These  goods,  therefore,  even  if  enemy  goods  at  all,  were  never 
Uable  to  seizure  as  prize.  They  were  not,  in  fact,  seized,  nor  was  any 
proceeding  taken  against  them,  but  an  attempt  was  made  to  recover 
against  the  ship  which  had  brought  them  the  value  of  the  goods  so  sold, 
the  ship  itself  belonging  to  a  neutral.  This  claim  was  rejected  by  the 
court.  It  was  held  that  unless  it  could  be  shown  that  the  hand  of  cap- 
ture  had  been  employed  on  these  goods  in  quality  of  cargo  the  court 
could  not  go  back  to  affect  them  in  any  other  character.  The  same 
principle  was  recognized  in  The  Charlotte  (1  Eng.  Prize  Cases,  585,  note) 
in  which  it  was  held  that  the  proceeds  of  goods  landed  and  sold  before 
the  seizure  of  the  ship,  and  never  themselves  seized,  were  not  amenable 
to  the  jurisdiction  of  the  court. 
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In  Brown  v.  The  United  States  (8  Cranch,  110),  it  was  decided  on 
the  facts  that  the  goods  in  question  were  in  the  position  of  enemy  goods 
found  on  American  soil  at  the  beginning  of  the  hostilities  and  not,  there- 
fore, the  subject  of  maritime  prize.  That  case,  therefore,  is  clearly  dis- 
tinguishable from  the  present.  The  only  case  which  raises  any  diffi- 
culty is  that  of  The  Ooster  Eema  (supra).  There  is  no  satisfactory  report 
of  this  case.  It  is  mentioned  in  the  note  on  p.  284  of  1  C.  Rob.  and  in 
the  preface  to  Hay  and  Marriott's  Decisions,  p.  xxvii.  Their  Lordships 
have,  however,  examined  the  papers  relating  to  it  preserved  in  the 
Record  Office.  The  Ooeter  Eema  was  a  Prussian  and  therefore  a  neutral 
vessel.  It  was  stranded  on  the  Goodwin  Sands  on  a  voyage  from  Texel 
to  the  East  Indies.  Before  it  broke  up,  part  of  its  cargo  was  sent  ashore 
including  some  boxes  of  silver  coin.  The  latter  were  deposited  by  the 
master  with  the  Prussian  Consul  at  Deal. 

One  Jeremiah  Hartley,  an  officer  of  the  Court  of  the  Cinque  Ports, 
acting  under  an  order  of  attachment  issued  by  such  court  sitting  as  an 
Admiralty  Court,  seized  and  obtained  possession  of  the  goods  so  landed, 
including  the  boxes  of  silver,  on  behalf  of  the  warden  of  the  Cinque 
Ports.  The  seizure  may  have  been  intended  to  be  a  seizure  of  enemy 
goods  as  maritime  prize,  though  their  Lordships  have  been  unable  to 
ascertain  that  the  Court  of  the  Cinque  Ports  had  any  jurisdiction  in 
prize.  The  warden  took  no  proceedings  either  in  his  own  or  any  other 
court  with  a  view  to  having  the  goods  lawfully  condemned.  The  mas- 
ter, therefore,  obtained  from  the  High  Court  of  Admiralty  in  England 
a  monition  requiring  Jeremiah  Hartley  and  the  Warden  and  all  others 
whom  it  might  concern  to  appear  and  proceed  to  the  legal  adjudication 
in  that  court  whether  the  goods  seized  were  lawful  prize  or  not. 

The  King's  Proctor  subsequently  intervened.  Certain  depositions 
were  filed  which  appear  to  raise  some  suspicion  that  the  goods  were 
Dutch  and  therefore  enemy  goods,  but  there  was  no  real  evidence  to 
that  effect.  The  master  deposed  that  he  did  not  know  to  whom  the 
goods  belonged,  and  in  these  circumstances  one  would  have  expected 
that  the  court  wotdd  have  acted  on  the  presumption  arising  from  the 
fact  that  the  ship  was  a  neutral  ship.  The  court,  however,  made  an 
interlocutory  decree  condemning  the  goods  on  the  groimd  that  the  goods 
which  apparently  were  assumed  to  be  enemy  goods  were  not  at  the  time 
of  seizure  ^'in  a  privileged  vehicle  or  on  neutral  territory." 

All  questions  between  the  Crown  and  the  warden  were  reserved. 
The  master  appealed  to  the  Lords  Commissioners  of  Appeal  in  Prize, 
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and  on  such  appeal  the  order  for  condemnation  was  discharged,  not  on 
the  merits  but,  in  the  words  of  the  Privy  Coimcil  Journals,  on  the  ground 
that:  '*The  High  Court  of  Admiralty  in  England,  the  court  appealed 
from,  had  not  a  jurisdiction  over  the  goods  seized  and  proceeded  against 
in  this  cause." 

The  records  of  the  Privy  Coimcil  do  not  contain  any  note  of  the 
reasons  which  led  to  this  decision.  It  would  appear,  however,  from  the 
case  of  The  Two  Friends  (1  C.  Rob.,  271),  that  Lord  Stowell  had  before 
him  some  note  of  these  reasons,  for  he  represents  Lord  Thurlow  as 
saying  that:  ''Those  goods  had  never  been  taken  on  the  high  seas,  they 
had  only  passed  in  the  way  of  civil  bailment,  on  delivery  into  civil 
hands;  and  were  afterwards  arrested  on  shore  as  prize." 

If  this  be  correct  it  may  mean  that  in  the  opinion  of  the  Lords  Com-  * 
missioners  it  is  the  local  situation  of  the  goods  seized  as  prize,  and  not 
the  seizure  as  prize  which  determines  the  jurisdiction  of  the  prize  court, 
a  decision  diametrically  opposed  to  the  judgmait  of  Lord  Mansfidd  in 
Lindo  V.  Rodney  (supra),  which  had  been  pronounced  only  three  years 
previously.  On  the  other  hand,  it  may  mean  that  the  goods  were  not 
liable  to  seizure  as  prize  because  they  were  not  on  the  high  seas  but 
on  land,  in  which  case  Lord  Thurlow  was  deciding  the  very  point  which 
he  held  the  Court  of  Admiralty  had  no  jurisdiction  to  decide,  and  he 
ought  to  have  ordered  the  restitution  of  the  goods  to  the  master  instead 
of  leaving  that  somewhat  hardly-used  individual  to  his  remedies  at 
common  law,  in  the  assertion  of  which  he  would  have  in  some  way  or 
other  to  get  over  Lord  Mansfield's  judgment  to  the  effect  that  the 
question  of  prize  or  no  prize  could  only  be  detamined  in  a  prize  court- 
Moreover,  it  is  almost  impossible  to  suppose,  in  the  then  state  of  the 
authorities,  that  Lord  Thurlow  thought  that  to  constitute  lawful  prize 
the  seizure  must  have  been  on  the  high  seas.  It  was  already  well  settled 
that  enemy  ships  and  goods  in  the  ports  or  harbors  of  the  realm  were 
the  subject  of  maritime  prize.  It  was  equally  well  settled  that  aiemy 
goods  on  enemy  territory  seized  by  the  maritime  forces  of  the  Crown, 
or  persons  having  letters  of  marque,  could  properly  be  condemned  as 
prize.  If,  therefore,  he  used  the  expressions  attributed  to  him  by  Lord 
Stowell  some  other  explanation  must  be  found. 

In  their  Lordships'  opinion  a  reasonable  explanation  of  the  cajae  and 
of  Lord  Thurlow's  words  may  be  found  in  the  following  consideration. 
It  appears  that  the  Court  of  the  Cinque  Ports  in  its  capacity  as  an 
admiralty  court  had  taken  possession  of  the  goods  at  the  instance  of  the 
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Lord  Warden.  There  was,  therefore,  a  matter  pending  in  the  Cinque 
Ports  which,  so  far  as  their  Lordships  can  discover,  was  not  a  court  of 
prize.  The  effect  of  the  monition  was  to  remove  this  matter  to  the 
High  Court  of  Admiralty  for  trial  there.  In  so  trying  it  the  High  Court 
wotdd  be  exercising  an  admiralty  and  not  a  prize  jurisdiction.  As 
appears  by  Lord  Mansfield's  judgment  in  Lindo  v.  Rodney  (supra),  in 
order  to  found  an  admiralty  jurisdiction  the  complaint  must  be  made 
of  something  done  on  the  high  seas.  This  explanation  would  fully 
account  for  the  words  used  by  Lord  Thurlow,  though  it  must  be  ad- 
mitted that  Lord  Stowell  took  a  different  view  as  to  what  he  meant. 

In  any  event  their  Lordships  do  not  consider  that  The  Ooster  Eems 
(supra)  has  any  value  as  an  authority.  It  has  never  been  followed, 
and,  apparently,  has  been  cited  twice  only,  and  in  each  case  distin- 
guished. It  is  30  cited  and  distinguished  in  The  Two  Friends  (supra) 
and  also  in  The  Progress  (Edwards's  Admiralty  Reports,  210). 

In  the  last  mentioned  case  certain  British  ships  with  their  cargoes 
had  been  captured  by  the  French.  It  is  not  clear  whether  they  were 
captured  at  sea  and  taken  into  Oporto  after  the  French  occupation,  or 
whether  the  French  found  them  in  the  harbor  of  Oporto  when  they 
took  possession  of  it.  The  French  appear  to  have  landed  part  of  the 
cargoes  which  was  warehoused  on  shore  at  the  time  when  the  military 
forces  of  the  Crown  took  Oporto.  It  was,  however,  held  upon  the  facts 
that  there  had  been  a  capture  by  the  French  and  a  recapture  by  the 
military  forces  of  the  Crown  of  both  ships  and  cargoes. 

Lord  Stowell  allowed  a  claim  for  salvage  on  the  part  of  the  military 
authorities  in  respect  of  that  portion  of  the  cargoes  which  had  been 
landed  as  well  as  of  the  ships  and  that  portion  of  the  cargoes  remaining 
on  board.  He  distinguished  The  Ooster  Eems  (supra)  on  the  ground, 
as  their  Lordships  understand  the  decision,  that  the  master  of  The 
Ooster  EemSf  in  landing  the  goods,  was  acting  within  his  authority  de- 
rived from  the  owners  of  the  goods,  whereas  the  landing  in  the  case  he 
was  considering  had  been  effected  by  persons  acting  without  authority 
from  and  contrary  to  the  interests  of  the  owners.  The  same  ground  of 
distinction  would  appear  to  be  applicable  to  the  case  their  Lordships 
are  considering.  The  petroleum  was  not  warehoused  pursuant  to  any 
authority  given  by  the  owners,  but  in  breach  of  the  contract  for  its 
carriage  to  Hamburg,  and  so  far  as  the  owners  were  concerned  this 
was  as  much  a  hostile  act  as  the  landing  of  the  goods  by  the  enemy 
captors  in  the  case  of  The  Progress  (supra).    In  neither  case,  to  use 
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Lord  Stowell's  expression,  was  the  continuity  of  the  character  of  the 
goods  landed  as  cargo  in  any  way  interrupted. 

There  are  only  two  other  cases  which  need  to  be  referred  to  in  this 
connection.  The  first  is  that  of  The  Marie  Anne,  cited  in  Rotherby's 
Prize  Droits  at  p.  126. 

In  this  case,  at  the  outbreak  of  the  war  with  France  on  May  16, 1803, 
The  Marie  Anne,  a  French  ship,  was  under  repair  at  Ramsgate,  and 
certain  parts  of  her  cargo  had  been  landed  and  were  warehoused.  Both 
the  ship  and  the  goods  so  landed  were  seized  as  prize,  and  in  due  course 
condemned  as  such.  There  is  no  record  of  the  reasons  which  influenced 
the  court.  It  may  be  that  the  warehouses  in  which  the  goods  were 
deposited  were  considered  as  part  of  a  harbor  or  port  of  the  realm,  so 
as  to  bring  the  case  within  the  ordinary  definition  of  goods  Uable  to 
seizure  as  prize.  It  may  be  that  the  goods,  having  been  temporarily 
landed  while  the  vessel  was  repaired,  were  still  considered  as  part  of  the 
cargo  though  not  actually  on  board.  The  case,  however,  is  clearly  in- 
consistent with  the  proposition  that  goods  seized  on  land  cannot  be 
lawful  prize.  The  same  may  be  said  of  the  case  of  The  Berlin  Johannes 
(Rothery,  p.  125),  if,  as  would  appear  to  be  the  case,  the  goods  already 
landed  were  seized  and  condemned  as  prize. 

If  these  decisions  turned  on  the  question  whether  the  goods  though 
landed  were  still  in  port  they  are  authorities  against  the  appellants, 
for  no  valid  distinction  can  be  suggested  between  a  warehouse  for  the 
receipt  of  goods  brought  into  harbor  by  sea  and  the  tanks  in  which,  in 
the  present  case,  the  petroleum  was  stored. 

Their  Lordships,  therefore,  have  come  to  the  concluaon  that  the 
petroleum  on  board  the  Roumanian,  having  from  the  time  of  the  declara- 
tion of  the  war  onwards  been  liable  to  seizure  as  prize,  did  not  cease 
to  be  so  liable  merely  because  the  owners  of  the  vessel,  not  being  able 
to  fulfil  their  contract  for  delivery  at  Hamburg,  pumped  it  into  the 
tanks  of  the  British  Petroleimi  Company  for  safe  custody,  and  that 
therefore  its  seizure  as  prize  was  lawful.  They  see  no  reason  to  dissent 
from  the  judgment  of  the  president  to  the  effect  that  these  tanks  con- 
stituted part  of  the  Port  of  London  for  the  purpose  of  applying  the  rule 
relating  to  the  liability  to  seizure  of  enemy's  goods  in  the  ports  and 
harbors  of  the  realm,  but  it  is  unnecessary  to  decide  this  point. 

For  the  reasons  hereinbefore  appearing  their  Lordships  are  of  opinion 
that  the  appeal  should  be  dismissed,  and  they  will  humbly  advise  his 
Majesty  accordingly. 


Digitized  by 


Google 


DECISIONS  INVOLVING  QUESTIONS  OP  INTERNATIONAL  LAW       411 


THE  ODESSA   (CARGO  EX).     THE  WOOLSTON   (CARGO  EX) 

Judicial  CommiUee  of  the  Privy  Council.    {Lord  Mersey,  Lord  Parker  of 
WaddingUm,  Lord  Sumner,  Lord  Parmoor,  and  Sir  Edmund  Barton) 

Decided  November  11,  1915 

(The  Times  Law  Reports,  Vol.  32,  p.  103) 

These  were  appeals  from  decrees  of  the  President  of  the  Admiralty 
Division  of  the  High  Court  in  Prize  delivered  on  December  21,  1914, 
and  March  16,  1915.  The  President's  decision  in  Ttie  Odessa  (Cargo 
Ex)  is  reported  in  31  The  Times  L.  R.  148;  [1915]  p.  52.^ 

Sir  Robert  Finlay,  K.  C,  Mr.  F.  D.  MacKinnon,  K.  C,  and  Mr.  C.  R. 
Dunlop  appeared  for  the  appellants;  Sir  Edward  Carson,  K.  C,  Mr. 
Mamice  Hill,  K.  C,  Mr.  Theobald  Mathew,  and  Mr.  T.  H.  T.  Case 
for  the  Crown. 

Lord  Merset  in  delivering  judgment  said:  There  is  very  much  in 
common  in  the  points  arising  in  both  cases,  but  as  the  facts  and  argu- 
ments are  not  identical  it  is  desirable  to  consider  each  case  separately. 

The  Cargo  ex  Odessa 

The  facts  in  this  case  are:  The  appellants,  Messrs.  J.  H.  Schroder 
and  Co.,  are  bankers  canying  on  business  in  London.  The  partners  are 
Baron  Bnmo  von  Schrdder,  a  naturalized  British  subject,  and  Frank 
Tiarks,  a  natural  bom  British  subject.  In  the  ordinary  course  of  their 
business  the  appellants  had  in  March,  1914,  agreed  with  a  German 
company  in  Hamburg  called  the  Rhederei  Actien  Gesellschaft  von  1896 
to  accept  the  drafts  of  Weber  and  Co.,  a  firm  in  Chile,  for  the  price  of  a 
quantity  of  nitrate  of  soda  to  be  sold  and  shipped  by  Weber  and  Co. 
to  the  German  company.  The  drafts  were  to  be  drawn  at  90  days* 
sight,  and  the  appellants,  upon  acceptance  of  them,  were  to  receive  by 
way  of  security  the  bill  of  lading  for  the  cargo,  together  with  a  policy 
of  marine  insurance.  The  consideration  for  this  accommodation  was 
to  be  a  commission  of  one-quarter  per  cent,  payable  by  the  German 
company  to  the  appellants.  In  due  course  Weber  and  Co.  shipped  a 
cargo  of  nitrate  on  board  a  sailing  ship  called  the  Odessa,  belonging  to 

^  Printed  in  this  Journal  for  July,  1915,  p.  754. 
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the  German  company,  and  took  from  the  captain  a  bill  of  lading  dated 
May  8,  1914,  in  which  the  voyage  was  described  as  from  Mejillones  (the 
port  of  shipment  in  Chile)  to  the  "Channel  for  orders,"  and  by  which 
the  cargo  was  made  deliverable  to  the  appellants  or  their  assigns.  This 
bill  of  lading  incorporated  the  terms  of  a  charter-party  (of  which  there 
is  no  copy),  and  made  the  chartered  freight  payable  by  the  consignees 
upon  delivery  of  the  cargo. 

Drafts  for  a  total  amoimt  of  £41,153  Is.  5d.  (said  to  be  the  full  price 
of  the  cargo)  were  drawn  by  Weber  and  Co.  upon  the  appellants,  and 
accepted  by  them  on  Jime  9,  1914,  in  exchange  for  the  bill  of  lading. 
War  broke  out  between  Great  Britain  and  Germany  on  August  4,  1914, 
the  Odessa  being  then  on  her  voyage  to  the  Channel.  On  the  19th  the 
ship  was  captured  on  the  high  seas  by  H.  M.  S.  Caronia  and  brought 
into  Bantry  Bay,  and  on  the  31st  a  writ  was  issued  against  ship  and 
cargo  at  the  suit  of  the  Procurator-General  claiming  condemnation  of 
both  as  lawful  prize. 

On  September  10  the  drafts  of  Weber  and  Co.  fell  due,  and  were  paid 
by  the  appellants.  The  ship  was  duly  condemned,  and  no  question 
arises  with  reference  to  her  condemnation,  but  in  respect  of  the  cargo 
the  appellants  intervened,  and  by  their  claim  alleged  it  to  be  their 
property  as  holders  for  full  value  of  the  bill  of  lading  therefor  and  as 
British  property  not  liable  to  condemnation.  The  learned  president 
condemned  the  cargo  on  the  ground  that  the  general  property  was  in 
the  German  company  at  the  date  of  the  seizure,  and  that  the  appellants 
were  merely  pledgees,  and  as  such  not  entitled  to  any  precedence  over 
the  Crown. 

Their  Lordships  are  of  opinion  that  the  learned  president  was  right 
in  the  inferences  which  he  drew  from  the  facts — ^namely,  that  the  general 
property  in  the  cargo  was  in  the  Qerman  company,  and  that  the  ap- 
pellants were  merely  pledgees  of  it  at  the  date  of  the  seizure.  This 
indeed  is  hardly  disputable,  having  regard  to  the  case  of  Sewell  v.  Bur- 
dick  (1  The  Times  L.  R.  128;  10  App.  Cas.  74).  The  property  vested 
in  the  company  upon  the  ascertainment  of  the  goods  at  Mejillones,  and 
the  pledge  was  perfected  when  the  appellants  accepted  the  drafts  and 
received  the  bill  of  lading.  The  appellants  indeed  did  not  dispute  the 
correctness  of  these  inferences,  but  what  they  say  is  that,  though  cor- 
rect, they  do  not  justify  a  decree  which  has  the  effect  of  forfeiting  their 
rights  as  pledgees.  Thus  the  question  in  the  appeal  is  whether  in  case 
of  a  pledge  such  as  existed  here  a  court  of  prize  ought  to  condemn  the 
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cargo,  and,  if  so,  whether  it  should  direct  the  appellants'  claim  to  be 
paid  out  of  the  proceeds  to  arise  from  the  sale  thereof. 

It  is  worth  while  to  recall  generally  the  principles  which  have  hitherto 
guided  British  courts  of  prize  in  dealing  with  a  claim  by  a  captor  for 
condemnation.  All  civilized  nations  up  to  the  present  time  have  recog- 
nized the  right  of  a  belligerent  to  seize  with  a  view  to  condemnation  by 
a  competent  court  of  prize  enemy  ships  foimd  on  the  high  seas,  or  in 
the  belligerents'  territorial  waters,  and  enemy  cargoes.  But  such  seizure 
does  not,  according  to  British  prize  law,  affect  the  ownership  of  the 
thing  seized.  Before  that  can  happen  the  thing  seized,  be  it  ship  or 
goods,  must  be  brought  into  the  possession  of  a  lawfully-constituted 
court  of  prize,  and  the  captor  must  then  ask  for  and  obtain  its  con- 
denmation  as  prize.  The  suit  may  be  initiated  by  the  representative 
of  the  capturing  state,  in  this  country  by  the  Procurator-General.  It 
is  a  suit  in  rem,  and  the  fimction  of  the  court  is  to  inquire  into  the  na- 
tional character  of  the  thing  seized.  If  it  is  found  to  be  of  enemy  char- 
acter the  duty  of  the  court  is  to  condemn  it;  if  not,  then  to  restore  it  to 
those  entitled  to  its  possession.  The  question  of  national  character  is 
made  to  depend  on  the  ownership  at  the  date  of  seizure,  and  is  to  be 
determined  by  evidence.  The  effect  of  condemnation  is  to  divest  the 
enemy  subject  of  his  ownership  as  from  the  date  of  the  seizure,  and  to 
transfer  it  as  from  that  date  to  the  sovereign  or  to  his  grantees.  The 
thing — ^the  res — ^is  then  his  for  him  to  deal  with  as  he  thinks  fit,  and  the 
proceeding  is  at  an  end. 

As  the  right  to  seize  is  universally  recognized  so  also  is  the  title  which 
the  judgment  of  the  court  creates.  The  judgment  is  of  international 
force,  and  it  is  because  of  this  circumstance  that  courts  of  prize  have 
always  been  guided  by  general  principles  of  law  capable  of  universal 
acceptance  rather  than  by  considerations  of  special  rules  of  municipal 
law.  Thus  it  has  come  about  that  in  determining  the  national  character 
of  the  thing  seized  the  courts  in  this  coimtry  have  taken  ownership  as 
the  criterion,  meaning  by  ownership  the  property  or  dominium  as 
opposed  to  any  special  rights  created  by  contracts  or  dealings  between 
individuals,  without  considering  whether  these  special  rights  are  or  are 
not,  according  to  the  municipal  law  applicable  to  the  case,  proprietary 
rights  or  otherwise.  The  rule  by  which  ownership  is  taken  as  the  cri- 
terion is  not  a  mere  rule  of  practice  or  convenience;  it  is  not  a  rule  of 
thumb.  It  lays  down  a  test  capable  of  universal  application,  and  there- 
fore peculiarly  appropriate  to  questions  with  which  a  court  of  prize  has 
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to  deal.  It  is  a  rule  not  complicated  by  considerations  of  the  effect  of 
the  numerous  interests  whi^ch  under  different  systems  of  jurisprudence 
may  be  acquired  by  individuals  either  in  or  in  relation  to  chattels.  All 
the  world  knows  what  ownership  is,  and  that  it  is  not  lost  by  the  creation 
of  a  security  upon  the  thing  owned.  If  in  each  case  the  court  of  prize 
had  to  investigate  the  municipal  law  of  a  foreign  country  in  order  to 
ascertain  the  various  rights  and  interests  of  every  one  who  might  claim 
to  be  directly  or  indirectly  interested  in  the  vessel  or  goods  seized,  and 
if  in  addition  it  had  to  investigate  the  particular  facts  of  each  case  (as 
to  which  it  would  have  few,  if  any,  means  of  learning  the  truth),  the 
court  would  be  subject  to  a  burden  which  it  could  not  well  discharge. 

There  is  a  further  reason  for  the  adoption  of  the  rule.  If  special  rights 
of  property  created  by  the  enemy  owner  were  recognized  in  a  court  of 
prize,  it  would  be  easy  for  such  owner  to  protect  his  own  interests  upon 
shipment  of  the  goods  to  or  from  the  ports  of  his  own  coimtry .  He  might, 
for  example,  in  every  case  borrow  on  the  security  of  the  goods  an  amount 
approximating  to  their  value  from  a  neutral  lender  and  create  in  favor 
of  such  lender  a  charge  or  lien  or  mortgage  on  the  goods  in  question. 
He  would  thus  stand  to  lose  nothing  in  the  transaction,  for  the  proceeds 
of  the  goods  if  captured  would,  if  recovered  by  the  lender,  have  to  be 
applied  by  him  in  discharge  of  his  debt.  Again,  if  a  neutral  pledgee 
were  allowed  to  use  the  prize  court  as  a  means  of  obtaining  payment  of 
his  debt  instead  of  being  left  to  recover  it  in  the  enemy's  courts,  the  door 
would  be  opened  to  the  enemy  for  obtaining  fresh  banking  credit  for  his 
trade,  to  the  great  injury  of  the  captor  belligerent. 

Acting  upon  the  principle  of  this  rule,  courts  of  prize  in  this  country 
have,  from  before  the  days  of  Lord  Stowell,  refused  to  recognize  or  give 
effect  to  any  right  in  the  nature  of  a  "special"  property  or  interest  or 
any  mortgage  or  contractual  lien  created  by  the  enemy  whose  vessel  or 
goods  have  been  seized.  Liens  arising  otherwise  than  by  contract  stand 
on  a  different  footing  and  involve  different  considerations;  but  even  as 
to  these  it  is  doubtful  whether  the  court  will  give  effect  to  tiiem.  Where 
the  goods  have  been  increased  in  value  by  the  services  which  give  rise 
to  the  possessory  hen,  it  appears  to  have  been  the  practice  of  the  court 
to  make  an  equitable  allowance  to  the  national  or  neutral  lienholder  in 
respect  of  such  services.  In  the  judgment  in  The  Frances  (8  Cranch, 
418),  speaking  of  freight,  it  is  said: 

On  the  one  hand  the  captor,  by  steppmg  into  the  shoes  of  the  enemy  owner  of  the 
goods,  is  personally  benefited  by  the  labor  of  a  friend,  and  ought,  in  justioe,  to  make 
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him  proper  oompensation:  and  on  the  other,  the  shipowner,  by  not  having  carried 
the  goods  to  the  place  of  their  destination,  and  this  in  consequence  of  the  act  of  the 
captor,  would  be  totally  without  remedy  to  recover  his  freight  against  the  owner 
of  the  goods. 

It,  however,  is  unnecessary  to  deal  with  the  question  of  liens  arising 
apart  from  contract,  the  present  case  being  one  of  pledge  founded  on  a 
contract  made  with  the  enemy. 

When  the  authorities  are  examined  it  will  be  foimd  that  they  bear 
out  the  view  that  enemy  ownership  is  the  true  criterion  of  the  liability 
to  condemnation.  The  case  of  Ttie  Tobago  (5  Ch.  Rob.,  218)  is  in  point. 
There  the  claimant  was  a  British  subject.  In  time  of  peace  he  had 
honestly  advanced  money  to  a  French  shipowner  to  enable  the  latter  to 
repair  his  ship,  which  was  disabled,  and  by  way  of  security  he  had  taken 
from  the  owner  a  bottomry  bond.  Afterwards  war  broke  out  with 
France  and  the  vessel  was  captured.  In  the  proceedings  in  the  Prize 
Court  for  condemnation  the  holder  of  the  bottomry  bond  asked  that 
his  security  might  be  protected,  but  Lord  Stowell,  after  observing  that 
the  contract  of  bottomry  was  one  which  the  Admiralty  Court  regarded 
with  great  attention  and  tenderness,  went  on  to  ask:  '^But  can  the  court 
recognize  bonds  of  this  kind  as  titles  of  property,  so  as  to  give  persons 
a  right  to  stand  in  judgment,  and  demand  restitution  of  such  interests 
in  a  court  of  prize?"  And  he  states  that  it  had  never  been  the  practice 
to  do  so.  He  points  out  that  a  bottomry  bond  works  no  change  of 
property  in  the  vessel,  and  says: 

If  there  is  no  change  of  property,  there  can  be  no  change  of  national  character. 
Those  lending  money  on  such  security,  take  this  security  subject  to  all  the  chances 
incident  to  it,  and  amongst  the  rest,  the  chances  of  war. 

The  decision  in  The  Mary  (9  Cranch,  126)  is  to  the  same  effect. 
Similarly,  in  The  Aina  (1  Spinks's  Prize  Cases,  8)  the  court  refused  to 
recognize  or  give  effect  to  a  mortgage  on  the  ship  captured,  and  the  same 
point  arose  and  was  similarly  decided  in  The  Hampton  (5  Wall.,  372). 
Again,  in  The  BatUe  (6  Wall.,  498)  the  court  refused  to  recognize  a  mari- 
time lien  for  necessaries,  a  decision  which  was  followed  in  The  Rossia  (2 
Russ.  and  Jap.  Prize  Cases,  43).  The  Ariel  (11  Moo.  P.  C,  119)  was  the 
converse  case  of  an  attempt  to  obtain  condemnation,  not  of  enemy  goods, 
but  an  enemy  lien  on  goods;  it  failed  on  the  same  principle.  In  that  case 
Sir  John  Patteson  said:  "Liens,  whether  in  favor  of  a  neutral  on  an 
enemy's  ship,  or  in  favor  of  an  enemy  on  a  neutral  ship,  are  equally  to 


Digitized  by 


Google 


416  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

be  disregarded  in  a  court  of  prize."  All  these  cases  were  fully  discussed 
by  the  President  in  The  Marie  Glaeser  (31  The  Times  L.  R.,  8;  [1914] 
P.  218).* 

Passing  to  cases  which  more  resemble  the  present  case,  there  is  The 
Marianna  (6  C.  Rob.,  24),  in  which  the  court  refused  to  give  eflfect  to  a 
contract  of  pledge  on  goods  consigned  to  the  agent  of  the  pledgee. 
"Captors,"  says  Sir  W.  Scott  in  that  case,  "are  supposed  to  lay  their 
hands  on  the  gross  tangible  property,  on  which  there  may  be  many  just 
claims  outstanding,  between  other  parties,  which  can  have  no  operation 
as  to  them.  If  such  a  rule  did  not  exist,  it  would  be  quite  impossible  for 
captors  to  know  upon  what  grounds  they  were  proceeding  to  make  any 
seizure.  *  *  *  The  doctrine  of  liens  depends  very  much  on  the 
particular  rules  of  jurisprudence  which  prevail  in  different  countries. 
To  decide  judicially  on  such  claims  would  require  of  the  court  a  perfect 
knowledge  of  the  law  of  covenant,  and  the  application  of  that  law  in  all 
countries,  under  all  the  diversities  in  which  that  law  exists.  From  neces- 
sity, therefore,  the  court  would  be  obliged  to  shut  the  door  against  such 
discussions  and  to  decide  on  the  simple  title  of  property,  with  scarcely 
any  exceptions."  There  is  The  Frances  (8  Cranch,  418),  in  which  the 
court  refused  to  recognize  or  give  effect  to  the  rights  of  a  consignee 
under  the  bill  of  lading  for  advances  against  the  goods  to  which  the  biU 
of  lading  related.    In  that  case  the  court  laid  it  down  that 

In  cases  of  lieDs  created  by  the  mere  private  contract  of  individuals,  depending 
upon  the  different  laws  of  different  countries,  the  difficulties  which  an  examination 
of  such  claims  would  impose  upon  the  captors,  and  even  upon  the  prize  courts,  in 
deciding  upon  them,  and  the  door  which  such  a  doctrine  would  open  to  coUusion 
between  the  enemy  owners  of  the  property  and  neutral  claimants,  have  excluded 
such  cases  from  the  consideration  of  those  courts. 

There  is  another  American  case.  The  Carlos  F.  Roses  (177  U.  S.  Rep., 
655),  in  which  the  claim  put  forward  by  a  neutral  who  had  advanced 
money  upon  a  cargo  on  a  captured  ship  and  who  had  received  bills  of 
lading  covering  the  shipment  was  rejected. 

It  is  difficult  to  distinguish  the  facts  in  any  of  the  three  cases  last 
mentioned  from  the  facts  of  the  present  claim  by  Messrs.  Schroder  and 
Co.  Some  stress  was  laid  by  the  appellants  upon  the  dissenting  judg- 
ments in  The  Carlos  F.  Roses  (supra),  but  a  perusal  of  these  judgments 
will  show  that  they  proceeded  upon  the  assumption  that  in  the  circum- 

*  Printed  in  this  Journal  for  April,  1915,  p.  531. 
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stances  the  general  property  in  the  goods  had  passed  to  the  holder  of 
the  bills  of  lading.  The  case  was  decided  before  the  judgment  in  Sewell 
V.  Burdick  (supra).  Finally,  The  Hampton  (5  Wall.,  372)  is  a  case  in 
which  the  claim  of  a  mortgagee  on  a  ship  was  rejected. 

Before  adverting  to  the  arguments  by  which  the  appellants  seek  to 
displace  this  weight  of  authority  it  is  necessary  to  deal  with  a  conten- 
tion put  forward  by  them  that  by  their  title  as  pledgees  they  are  clothed 
with  a  sufficient  ownership  to  bring  their  case  within  the  rule.  This 
contention  is  based  upon  the  right  of  sale  accorded  to  a  pledgee  by  the 
law  of  England,  by  which,  in  the  event  of  default  by  the  pledgor  in 
pa3rment  of  his  debt,  the  pledgee  can  sell  the  pledge  without  first  having 
recourse  to  a  court  of  law  for  authority  to  do  so.  This  right,  it  is  said, 
creates  a  ''special"  property  in  the  pledge  in  favor  of  the  pledgee  and 
is  a  right  in  re  constituting  or  equivalent  to  ownership  and  distinguish- 
able in  character  from  the  mere  right  in  rem  possessed  by  a  lien  holder. 
It  is  first  to  be  observed  of  this  right  to  sell  without  recoiu^e  to  a  court 
of  law  that  it  is  peculiar  to  the  English  law  of  pledge.  It  is  thus  precisely 
one  of  those  matters  which  a  prize  court  should  leave  out  of  considera- 
tion when  applying  to  its  decision  general  principles  common  to  all 
systems  of  law  to  the  exclusion  of  principles  of  municipal  law. 

The  subject  was  very  fully  examined  by  Chancellor  Kent  in  Lord 
Stowell's  time  in  1805,  in  a  learned  judgment  declaring  the  decision  of 
the  Supreme  Court  of  the  State  of  New  York  (Cortelyou  v.  Lansing,  2 
Caimes'  Cases  in  Error,  p.  202):  "I  believe,"  he  says,  "that  there  is  no 
coimtry  at  present,  imless  it  be  England,  that  allows  a  pledge  to  be  sold 
but  in  pursuance  of  a  judicial  sentence." 

Secondly,  it  is  to  be  observed  that  if  the  right  clothes  the  pledgees  with 
ownership,  it  precludes  the  court  from  making  any  decree  at  all  of  con- 
denmation.  The  ownership  by  which  a  court  of  prize  is  guided  cannot 
subsist  both  in  the  pledgees  and  in  the  pledgors. 

If  it  exists  in  the  appellants  in  the  present  case  no  decree  can  be  made 
against  them,  for  they  are  British  subjects,  and  the  interest  left  in  the 
enemy  subject  cannot  be  condemned,  for  ez  hypothesi  it  is  not  an  interest 
which  includes  ownership.  See  T?ie  Ariel  (11  Moo.  P.  C,  119)  in  which 
it  was  laid  down  that  as  a  court  of  prize  ignores  a  lien  in  favor  of  a 
neutral  on  an  enemy's  ship,  so  will  it  ignore  a  lien  in  favor  of  an  enemy 
on  a  neutral  ship.  But  when  the  nature  of  the  right  of  a  pledgee  to  sell 
is  examined  it  will  be  seen  that  the  so-called  ''special"  property  which 
it  is  said  to  create  is  in  truth  no  property  at  all.    This  has  been  recog- 
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nized  by  many  judges  who  have  used  the  expression  "special  interest*' 
as  a  substitute  for  ''special  property."  See  Mores  v.  Conham  (Owen, 
123;  7  Jac.  1)  and  Donald  v.  Suckling  (L.  R.,  1  Q.  B.,  at  p.  613). 

If  it  were  not  for  the  somewhat  unfortunate  peculiarity  of  English 
terminology  involved  in  the  established  use  of  the  words  **  special 
property"  when  ''special  interest"  would  seem  better,  it  is  difficult  to 
see  how  an  argument  could  be  maintained  which  would  efifectively  dis- 
tinguish pledge  from  lien  for  present  purposes. 

The  very  expression  "special  property"  seems  to  exclude  the  notion 
of  that  general  property  which  is  the  badge  of  ownership.  If  the  pledgee 
sells  he  does  so  by  virtue  and  to  the  extent  of  the  pledgor's  ownership, 
and  not  with  a  new  title  of  his  own.  He  must  appropriate  the  proceeds 
of  the  sale  to  the  pajmaent  of  the  pledgor's  debt,  for  the  money  resulting 
from  the  sale  is  the  pledgor's  money  to  be  so  applied.  The  pledgee  must 
account  to  the  pledgor  for  any  surplus  after  paying  the  debt.  He  must 
take  care  that  the  sale  is  a  provident  sale,  and  if  the  goods  are  in  bulk  he 
must  not  sell  more  than  is  reasonably  sufficient  to  pay  off  the  debt, 
for  he  only  holds  possession  for  the  purpose  of  securing  himself  the 
advance  which  he  has  made.  He  cannot  use  the  goods  as  his  own. 
These  considerations  show  that  the  right  of  sale  is  exercisable  by  virtue 
of  an  implied  authority  from  the  pledgor  and  for  the  benefit  of  both 
parties.  It  creates  no  jus  in  re  in  favor  of  the  pledgee;  it  gives  him  no 
more  than  a  jvs  in  rem  such  as  a  lien  holder  possesses,  but  with  this 
added  incident,  that  he  can  sell  the  property  motu  propria  and  without 
any  assistance  from  the  court. 

Returning  to  the  authorities,  the  appellants  attempt  to  displace  them 
in  the  following  way.  They  say,  in  the  first  place,  that  Lord  Stowell, 
in  Tfie  Tobago  (supra),  was  referring  only  to  "secret"  liens,  which  they 
interpret  to  mean  liens  not  appearing  on  the  ship's  papers,  and  they 
contend  that  theirs  was  not  secret  for  that  it  appears  on  the  ship's 
papers,  namely,  on  the  face  of  the  bills  of  lading.  But  when  the  judg- 
ment in  The  Tobago  (supra)  is  examined  it  will  be  found  that  Lord 
Stowell  used  the  term  "secret  liens"  as  equivalent  to  liens  created  by 
the  act  of  the  parties  as  opposed  to  those  arising  under  the  general  law 
merchant.  Further,  it  cannot  in  the  present  case  be  said  with  any  truth 
that  Messrs.  Schroder's  lien  is  disclosed  on  the  ship's  papers.  It  is 
true  that  the  bill  of  lading  was  made  out  in  favor  of  them  or  their  as- 
signs, but  this  is  quite  consistent  with  their  having  no  charge  at  all, 
and  the  consignment  having  been  made  to  them  merely  as  the  factors  or 
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agents  of  the  enemy  owners.  The  contract  of  pledge  under  which  alone 
their  claim  arises,  however  probable  in  the  ordinary  course  of  commerce, 
is  nowhere  disclosed  in  the  ship's  papers.  Again,  such  as  it  was,  the 
disclosure  was  certainly  no  more  than  existed  in  the  cases  of  T?ie  Mar- 
ianna  (supra),  The  Frances  (supra),  and  The  Carlos  F.  Roses  (supra). 

Secondly,  the  appellants  contend  that  being  by  virtue  of  the  bill  of 
lading  in  possession  of  the  goods  there  can  be  no  reason  in  principle 
why  the  court  should  not  recognize  an  interest  arising  out  of  such  pos- 
session, just  as  it  recognizes  the  carrier's  possessory  lien  for  freight.  But 
such  possession  as  the  appellants  had  is  not  an  actual  possession  such 
as  forms  the  basis  of  a  possessory  lien  at  common  law,  but  merely  such 
possession  as  according  to  the  law  relating  to  pledge  arises  out  of  con- 
structive or  sjmabolical  deilvery.  There  is  not,  to  use  the  words  of  Lord 
Stowell  in  The  Tobago  (supra),  that  ''interest  directly  and  visibly  resid- 
ing in  the  substance  of  the  thing  itself"  which  is  to  be  found  in  the  actual 
possession  held  by  a  carrier.  Further,  it  will  be  found  that  a  possession, 
similar  in  character  to  that  which  Messrs.  Schroder  had,  existed  in 
several  of  the  cases  already  referred  to  on  the  part  of  lien  holders  whose 
claims  were  rejected  by  the  court. 

Thirdly,  the  court  was  asked  to  accept  the  suggestion  that  the  prac- 
tice of  making  advances  on  the  security  of  bills  of  lading  had  arisen 
after  the  decisions  referred  to  had.  been  pronounced  and  that  in  the 
interest  of  commerce  the  adverse  decisions  should  now  be  disregarded. 
With  regard  to  this  argument,  it  is  to  be  observed  that  at  any  rate  The 
Carlos  F.  Roses  (supra)  was  decided  at  a  time  when  the  practice  referred 
to  was  well  known,  and  although  the  decision  cannot  bind  an  English 
court,  still  the  considered  judgment  of  the  Supreme  Court  of  the  United 
States  is  entitled  to  the  greatest  possible  weight.  Further,  it  is  difficult 
to  see  how  any  change — ^if  there  has  been  any  change — in  commercial 
practice  invalidates  the  reasons  which  led  to  the  decisions  in  question. 

Lastly,  the  appeUants  urged  that  if  the  court  now  applies  the  prin- 
ciples illustrated  by  the  cases  referred  to  above,  very  serious  injustice 
will  be  done  to  and  serious  loss  incurred  by  neutrals  or  subjects  who, 
before  the  war  and  in  the  normal  course  of  business,  have  made  advances 
against  bills  of  lading.  It  is  to  be  observed  that  similar  injustice  and 
loss,  though  possibly  on  a  less  extensive  scale,  must  have  been  caused 
by  the  application  of  the  same  rules  in  the  18th  and  early  19th  centuries, 
and  similar  arguments  were  in  fact  addressed  to  Lord  Stowell  as  a  reason 
why  they  should  not  be  applied  in  individual  cases.    The  reason  why 
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such  arguments  cannot  be  sustained  is  fairly  obvious.  War  must  in  its 
very  nature  work  hardship  to  individuals,  and  in  la3ning  down  rules  to 
be  applied  internationally  to  circumstances  arising  out  of  a  state  of  war 
it  would  be  impossible  to  avoid  it.  All  that  can  be  done  is  to  lay  down 
rules  which,  if  applied  generally  by  civilized  nations,  will,  without 
interfering  with  the  belligei:ent  right  of  capture,  avoid  as  far  as  may  be 
any  loss  to  innocent  parties.  It  is  precisely  because  the  recognition  of 
liens  or  other  rights  arising  out  of  private  contracts  would  so  seriously 
interfere  with  the  belligerent  right  of  capture  that  the  courts  have 
refused  to  recognize  such  liens  or  rights  in  spite  of  the  hardship  which 
might  be  caused  to  individuals  from  such  want  of  recognition. 

It  is  said  that  in  Lord  Stowell's  time  there  was  a  possibility  of  re- 
dressing any  individual  hardship  which  might  be  caused  to  neutral  or 
subject  by  an  appeal  to  the  bounty  of  the  Crown,  and  that  in  some  way 
or  other  the  Crown  has  lost  its  power  of  bounty  in  the  matter.  It  is 
true  that  Lord  Stowell,  when  pressed  with  the  individual  hardship  of 
decisions  he  was  about  to  pronoimce,  sometimes  referred  to  the  fact 
that  any  apparent  injustice  might  be  met  by  an  exercise  of  the  Crown's 
bounty.  (See  The  Belmdere,  1  Dods.,  353;  and  The  Constantia  Harlesaen, 
Edwards,  Adm.,  232.)  Whether  his  judgments  were  in  any  way  based 
on  that  consideration  or  whether  they  would  not  have  been  the  same  if 
the  possibility  of  the  exercise  of  the  Crown's  bounty  had  not  existed  is 
an  arguable  point.  In  their  Lordships'  opinion,  however,  it  is  unneces- 
sary to  decide  this  point,  for  after  hearing  the  Attorney-General  they 
have  come  to  the  conclusion  not  only  that  the  Crown  had  and  was  accus- 
tomed to  exercise  a  power  of  bounty  by  way  of  redress  of  hardships, 
but  that  such  power  still  exists  unimpaired. 

Perhaps  the  most  notable  instance  of  the  exercise  of  such  power  was 
the  Order  in  Council  made  at  the  beginning  of  the  war  with  Denmark  in 
1807.  It  was  thereby  ordered  that  in  case  any  advances  should  have 
been  made  before  the  then  late  embargo  (viz.,  September  2  then  last 
passed)  by  any  British  subject  upon  the  credit  and  security  of  any  ship, 
freight,  or  goods  belonging  to  Danish  subjects  which  might  be  con- 
demned as  prize  to  his  Majesty,  the  amount  of  such  advances  so  actually 
made  (but  without  further  compensation)  should  be  paid  to  the  British 
subjects  out  of  the  proceeds  of  the  property  so  condemned  upon  the 
credit  of  which  the  advances  were  respectively  made  upon  due  proof 
thereof  to  the  satisfaction  of  the  High  Court  of  Admiralty. 

If  the  Crown  could  order  this  generally,  it  must  also  have  had  the 
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power  to  order  it  in  particular  instances.  Further,  if  it  could  make  such 
an  order  in  favor  of  British  subjects,  it  must  also  have  had  the  power 
to  make  it  in  favor  of  neutrals,  and  circumstances  can  easily  be  imagined 
in  which  the  exercise  of  such  a  power  in  favor  of  neutrals  might  as  a 
matter  of  policy  be  deemed  desirable. 

[The  examination  by  the  Privy  Council  of  the  Acts  of  Parliament  upon  which 
the  Attorney  General  relied  in  his  argument  that  the  Crown's  prerogative  of  bounty 
had  ceased  to  exist,  is  omitted  from  the  Joubnal. — Ed.] 

Their  Lordships,  therefore,  hold  that  the  power  in  question  still  exists. 
They  desire,  however,  to  state  that  they  express  no  opinion  whether  the 
present  case  is  one  in  which  the  power  ought  to  be  exercised. 

There  were  two  other  points  suggested  in  argument  which  deserve 
some  consideration.  First,  it  was  said  that  the  difficulty  of  recognizing 
liens  on  captured  enemy  goods  might  be  less  in  the  case  of  a  lien  holder's 
being  a  subject  than  in  the  case  of  his  being  a  neutral.  In  the  case  of  a 
neutral  it  is  obvious  that  the  pajmaent  of  the  lien  out  of  the  proceeds 
of  a  sale  of  the  goods  would  enure  directly  to  the  benefit  of  the  enemy. 
The  enemy  debt  would  thus  be  paid  at  the  expense  of  the  captors  instead 
of  the  neutral's  being  left  to  recover  it  in  the  enemy  courts.  A  right  of 
capture  at  sea  would  thus  be  deprived  of  its  national  advantage.  On 
the  other  hand,  if  the  lien  holder  be  a  subject  his  right  of  proceeding 
in  the  enemy  courts  is,  if  not  lost,  at  any  rate  suspended  by  the  existence 
of  a  state  of  war.  If  the  right  be  lost  the  recognition  of  the  lien  would 
not,  it  is  said,  enure  to  the  advantage  of  the  alien  enemy  but  merely  to 
one  of  his  Majesty's  subjects.  If  the  right  be  merely  suspended  it  could 
not  enure  to  the  advantage  of  the  alien  enemy,  at  any  rate  until  after 
the  war,  and  the  court,  it  is  said,  should  only  consider  the  existing  state 
of  war  and  not  be  guided  by  what  will  happen  when  the  war  is  over. 

There  may  be  some  force  in  these  considerations,  but,  on  the  other 
hand,  it  is  to  be  remembered  that  by  international  comity  the  courts  of 
prize  in  this  country  have,  in  general,  extended  to  neutrals  the  same 
advantages  as  they  afford  to  his  Majesty's  subjects,  and  it  would  be 
difficult  to  make  an  exception.  Moreover,  both  in  the  case  of  a  neutral 
and  of  a  subject  the  lien  holder  may  have  in  his  hands  assets  belonging 
to  the  enemy  to  which  he  can  have  recourse  for  the  pajonent  of  his  debt; 
and  into  such  a  matter  the  courts  have  no  means  of  inquiring. 

The  second  suggestion  does  not  involve  the  same  difficulty.  It  is 
that  the  rules  laid  down  in  the  cases  referred  to  should  be  confined  to 
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transactions  originating  during  the  war,  and  that  liens  created  bona  fide 
before  the  war  began  might  well  be  recognized  whether  held  by  subjects 
or  neutrals.  There  is,  however,  no  authority  for  such  a  distinction, 
indeed  authority  is  the  other  way  (see  The  Tobago ^  supra).  Neither. of 
the  above  suggestions  was  seriously  pressed  on  their  Lordships,  nor  could 
either  of  them  be  accepted. 

Their  Lordships  will  humbly  advise  his  Majesty  that  the  appeal 
should  be  dismissed. 

The  Cargo  ex  Woolston    " 

The  above  judgment  in  the  case  of  the  cargo  ex  Odessa  applies  equally 
in  the  case  of  the  cargo  ex  the  steamship  Woolston,  The  only  difference 
between  the  two  cases  is  that  the  Odessa  was  an  enemy  ship  and  the 
Woolston  was  a  British  ship.  Their  Lordships  are  of  opinion  that  enemy 
goods  on  board  both  British  and  neutral  ships  at  the  beginning  of  hos- 
tilities are  alike  the  proper  subject  of  maritime  prize.  The  point  has 
been  more  fully  dealt  with  in  the  judgment  in  the  case  of  The  Rou- 
manian (32  The  Times  L.  R.,  98).  The  fact  that  the  Woolston  was  a 
British  ship  can  therefore  have  no  importance,  unless  it  be  necessary 
for  the  court  to  act  on  some  presumption  arising  from  the  character  of 
the  ship.  It  is  unnecessary  to  act  on  any  such  presumption  where,  as 
in  the  present  case,  the  whole  facts  are  in  evidence  and  the  enemy  char- 
acter of  the  cargo  is  fully  established. 

In  this  case,  also,  their  Lordships  will  humbly  advise  his  Majesty 
that  the  appeal  should  be  dismissed. 


PART  CARGO  EX  88.  ZAMOBA 

Judicial  Committee  of  the  Prwy  Council 
{The  Times  Law  Report,  April  7, 1916) 

(Present — ^Lord  Parker,  Lord  Sxtmner,  Loiu>  Parmoob,  Lord 
Wrenburt,  and  Sir  Arthur  Channell.) 

Their  Lordships  delivered  judgment  to-day  in  this  appeal  from  an 
order  of  the  Admiralty  Division  in  Prize  of  June  14  last  (31  The  Times 
Law  Reports,  513),^  which  decided  that  the  War  Office  might  requisition 

1  Printed  in  this  Journal,  1916,  Vol.  9,  p.  1006. 
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on  behalf  of  the  Crown  a  cai^o  of  copper  seized  in  the  Swedish  vessel 
Zamora  while  she  was  on  a  voyage  from  New  York  to  Stockholm.  The 
eargo  belonged  to  the  appellants  (The  Swedish  Trading  Company  of 
Stockholm). 

Sir  Robert  Finlay,  K.  C,  Mr.  Leslie  Scott,  K.  C,  Mr.  Adair  Roche, 
K.  C,  Mr.  Balloch,  and  Dr.  Baty  were  counsel  for  the  appellants;  the 
Attorney-General,  the  Solicitor-General,  and  Mr.  Branson  for  the 
Crown. 

Lord  Parker  of  Waddington,  in  his  judgment,  said  that  on  April  8, 
1915,  the  Zamora  was  stopped  by  one  of  his  Majesty's  cruisers  and  was 
taken  to  the  Orkney  Islands  and  thence  to  Barrow-in-Furness.  She 
was  seized  as  prize  in  the  latter  port  on  April  19, 1915,  and  in  due  course 
was  placed  in  the  custody  of  the  marshal  of  the  Prize  Court.  It  was 
admitted  on  the  one  hand  that  the  copper  was  contraband  of  war,  and  on 
the  other  hand  that  the  steamship  was  ostensibly  bound  for  a  neutral 
port.  On  May  14,  1915,  a  writ  was  issued  by  his  Majesty's  Procurator- 
General  claiming  confiscation  of  both  vessel  and  cargo,  and  on  June  14, 
1915,  the  President,  at  the  instance  of  the  Procurator-General,  made  an 
order  under  Order  XXIX,  Rule  1,  of  the  Prize  Court  Rules,  giving  leave 
to  the  War  Department  to  requisition  the  copper,  subject  to  an  imder- 
taking  in  accordance  with  the  provisions  of  Order  29,  Rule  5.  The 
present  appeal  was  from  the  President's  order. 

It  would  be  convenient  first  to  consider  the  terms  of  Order  XXIX. 
Though  the  order  in  terms  applied  to  ships  only,  it  was  by  virtue  of 
Order  1,  Rule  2,  of  the  Prize  Court  Rules  equally  applicable  to  goods. 
The  first  rule  of  Order  29  provided  that  where  it  was  made  to  appear 
to  the  judge  on  the  application  of  the  proper  oflScer  of  the  Crown  that 
it  was  desired  to  requisition  a  ship  in  respect  of  which  no  final  decree 
of  condemnation  had  been  made,  he  should  order  that  the  ship  be  ap- 
praised, and  on  an  imdertaking  being  given  in  accordance  with  Rule  5 
of  the  order  the  ship  should  be  released  and  delivered  to  the  Crown. 
The  third  rule  of  the  order  provided  that  where  in  any  case  of  requisition 
under  the  order  it  was  made  to  appear  to  the  judge  on  behalf  of  the 
Crown  that  the  ship  was  required  for  the  service  of  his  Majesty  forth- 
with, the  judge  might  order  the  vessel  to  be  forthwith  released  and 
delivered  to  the  Crown  without  appraisement.  In  such  a  case  the 
amount  payable  by  the  Crown  was  to  be  fixed  by  the  judge  under 
Rule  4  of  the  order. 

The  fifth  rule  of  the  order  provided  that  in  every  case  of  requisition 
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under  the  order  an  undertaking  in  writing  should  be  filed  by  the  proper 
officer  of  the  Crown  for  pa3nnent  into  court  on  behalf  of  the  Crown  of 
the  appraised  value  of  the  ship  or  of  the  amount  fixed  under  Rule  4  of 
the  order  as  the  case  might  be,  at  such  time  or  times  as  the  court  should 
declare  that  the  same  or  any  part  thereof  was  required  for  the  purpose 
of  pa3mQent  out  of  court. 

The  first  observation  which  their  Lordships  desired  to  make  on  this 
order  was  that  the  provisions  of  Rule  1  were  prima  fade  imperative. 
The  judge  was  to  act  in  a  certain  way  whenever  it  was  made  to  appear 
to  him  that  it  was  desired  to  requisition  the  vessel  or  goods  on  his 
Majesty's  behalf.  If  that  were  the  true  construction  of  the  rule,  and 
the  judge  was,  as  a  matter  of  law,  bound  thereby,  there  was  nothing 
more  to  be  said,  and  the  appeal  must  fail.  If,  however,  it  appeared  that 
the  rule  so  construed  was  not,  as  a  matter  of  law,  binding  on  the  judge, 
it  would  have,  if  possible,  to  be  construed  in  some  other  way.  Their 
Lordships  proposed,  therefore,  to  consider  in  the  first  place  whether 
the  rule,  if  construed  as  an  imperative  direction  to  the  judge,  was  to 
any  and  what  extent  binding. 

The  Prize  Coiui;  Rules  derived  their  force  from  orders  of  his  Majesty 
in  Council  of  April  29,  1915.  These  orders  were  expressed  to  be  made 
under  the  powers  vested  in  his  Majesty  by  virtue  of  the  Prize  Court 
Act,  1894,  or  otherwise.  The  Act  of  1894  conferred  on  the  King  in 
Coimcil  power  to  make  rules  for  the  procedure  and  practice  of  the  prize 
courts.  So  far,  therefore,  as  the  Prize  Court  Rules  related  to  procedure 
and  practice,  they  have  statutory  force  and  were  undoubtedly  binding. 
But  Order  29,  Rule  1,  construed  as  an  imperative  direction  to  the  judge, 
was  not  merely  a  rule  of  procedure  or  practice.  It  could  only  be  a  rule 
of  procedure  or  practice  if  it  were  construed  as  prescribing  the  course 
to  be  followed  if  the  judge  was  satisfied  that  according  to  the  law  ad- 
ministered in  the  Prize  Court  the  Crown  had,  independently  of  the  rule, 
a  right  to  requisition  the  vessel  or  goods,  or  if  the  judge  was  minded  in 
the  exercise  of  some  discretionary  power  inherent  in  the  Prize  Court  to 
sell  the  vessel  or  goods  to  the  Crown. 

If,  therefore.  Order  XXIX,  Rule  1,  construed  as  an  imperative  direc- 
tion, were  binding,  it  must  be  by  virtue  of  some  power  vested  in  the 
King  in  Council,  otherwise  than  by  virtue  of  the  Act  of  1894.  It  was 
contended  by  the  Attorney-General  that  the  King  in  Council  had  such 
a  power  by  virtue  of  the  royal  prerogative,  and  their  Lordships  would 
proceed  to  consider  this  contention. 
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The  idea  that  the  King  in  Council  or  indeed  any  branch  of  the  execu- 
tive had  power  to  prescribe  or  alter  the  law  to  be  administered  by  courts 
of  law  in  this  coimtry  was  not  in  harmony  with  the  principles  of  our 
Constitution.  It  was  true  that,  under  a  number  of  modem  statutes, 
Various  branches  of  the  executive  had  power  to  make  rules  having  the 
force  of  statutes,  but  all  such  rules  derived  their  validity  from  the 
statute  which  created  the  power,  and  not  from  the  executive  body  by 
which  they  were  made.  No  one  would  contend  that  the  prerogative 
involved  any  power  to  prescribe  or  alter  the  law  administered  in  courts 
of  common  law  or  equity.  It  was,  however,  suggested  that  the  manner 
in  which  prize  courts  in  this  country  were  appointed  and  the  nature  of 
their  jurisdiction  differentiated  them  in  this  respect  from  other  courts. 

Before  the  Naval  Prize  Act,  1864,  jurisdiction  in  matters  of  prize 
was  exercised  by  the  High  Comi;  of  Admiralty  by  virtue  of  a  commis- 
sion under  the  Great  Seal  at  the  beginning  of  each  war.  The  commis- 
sion, no  doubt,  owed  its  validity  to  the  prerogative,  but  it  could  not  on 
that  account  be  properly  inferred  that  the  prerogative  extended  to  pre- 
scribing or  altering  the  law  to  be  administered  from  time  to  time  imder 
the  jurisdiction  thereby  conferred.  The  courts  of  common  law  and 
equity  in  like  manner  originated  in  an  exercise  of  the  prerogative.  The 
form  of  commission  conferring  jurisdiction  in  prize  on  the  Court  of 
Admiralty  was  always  substantially  the  same.  Their  Lordships  would 
take  that  quoted  by  Lord  Mansfield  in  Lindo  v.  Rodney  (2  Doug.,  614) 
as  an  example.  It  required  and  authorized  the  Court  of  Admiralty  "to 
proceed  upon  all  and  all  manner  of  captures,  seiziures,  prizes,  and  re- 
prisals of  all  ships  or  goods  which  are  or  shall  be  taken,  and  to  hear  and 
determine  according  to  the  course  of  admiralty  and  the  law  of  nations." 

If  those  words  were  considered  there  appeared  to  be  two  points  re- 
quiring notice,  and  each  of  them,  so  far  from  suggesting  any  reason  why 
the  prerogative  should  extend  to  prescribing  or  altering  the  law  to  be 
administered  by  a  court  of  prize  suggested  strong  grounds  why  it  should 
not. 

In  the  first  place,  all  those  matters  on  which  the  court  was  authorized 
to  proceed,  were  or  arose  out  of  acts  done  by  the  sovereign  power  in 
right  of  war.  It  followed  that  the  King  must,  directly  or  indhrectly,  be 
a  party  to  all  proceedings  in  a  court  of  prize.  In  such  a  court  his  posi- 
tion was  in  fact  the  same  as  in  the  ordinary  courts  of  the  realm  on  a 
petition  of  right  which  had  been  duly  fiated.  Rights  based  on  sover- 
eignty wer^  waived  and  the  Crown  accepted  for  most  purposes  the  posi- 
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tion  of  an  ordinary  litigant.  A  prize  court  must,  of  course,  deal  judi- 
cially with  all  questions  which  came  before  it  for  determination,  and 
it  would  be  impossible  for  it  to  act  judicially  if  it  were  bound  to  take 
its  orders  from  one  of  the  parties  to  the  proceedings. 

In  the  second  place,  the  law  which  the  Prize  Court  was  to  administer 
was  not  the  national,  or,  as  it. was  sometimes  called,  the  municipal  law, 
but  the  law  of  nations — in  other  words,  international  law.  It  was  worth 
while  dwelling  for  a  moment  on  that  distinction.  Of  course,  the  Prize 
Court  was  a  municipal  court  and  its  decrees  and  orders  owed  their 
validity  to  municipal  law.  The  law  which  it  enforced  might,  therefore, 
in  one  sense,  be  considered  a  branch  of  municipal  law.  Nevertheless 
the  distinction  between  municipal  and  international  law  was  well  de- 
fined. A  court  which  administered  municipal  law  was  bound  by  and 
gave  effect  to  the  law  as  laid  down  by  the  sovereign  state  which  called 
it  into  being.  It  need  inquire  only  what  that  law  was,  but  a  court  which 
administered  international  law  must  ascertain  and  give  effect  to  a  law 
which  was  not  laid  down  by  any  particular  state,  but  originated  in  the 
practice  and  usage  long  observed  by  civilized  nations  in  their  relations 
with  each  other  or  in  express  international  agreements. 

It  was  obvious  that,  if  and  so  far  as  a  court  of  prize  in  this  country 
was  bound  by  and  gave  effect  to  orders  of  the  King  in  Council  purport- 
ing to  prescribe  or  alter  the  international  law,  it  was  administering  not 
international  but  municipal  law;  for  an  exercise  of  the  prerogative  could 
not  impose  legal  obligation  on  anyone  outside  the  King's  dominions  who 
was  not  the  King's  subject.  If  an  Order  in  Council  were  binding  on 
the  Prize  Court  such  court  might  be  compelled  to  act  contrary  to  the 
express  terms  of  the  conmiission  from  which  it  derived  its  jurisdiction. 

There  was  yet  another  consideration  which  pointed  to  the  same  con- 
clusion. But  for  the  existence  of  courts  of  prize  no  one  aggrieved  by  the 
acts  of  a  belligerent  Power  in  times  of  war  could  obtain  redress  other- 
wise than  through  diplomatic  channels  and  at  the  risk  of  disturbing 
international  amity.  An  appropriate  remedy  was,  however,  provided 
by  the  fact  that,  according  to  international  law,  every  belligerent  Power 
must  appoint  and  submit  to  the  jurisdiction  of  a  prize  court,  to  which 
any  person  aggrieved  had  access,  and  which  administered  international 
a^  opposed  to  municipal  law — ^a  law  which  was  theoretically  the  same, 
whether  the  court  which  administered  it  was  constituted  under  the 
municipal  law  of  the  belligerent  Power  or  of  the  sovereign  of  the  person 
aggrieved,  and  was  equally  binding  on  both  parties  to  the  litigation. 
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It  had  long  been  well  settled  by  diplomatic  usage  that,  in  view  of  the 
remedy  thus  afforded,  a  neutral  aggrieved  by  any  act  of  a  belligerent 
Power  cognizable  in  a  court  of  prize  ought,  before  resorting  to  diplo- 
matic intervention,  to  exhaust  his  remedies  in  the  prize  courts  of  the 
belligerent  Power. 

A  case  for  such  intervention  arose  only  if  the  decisions  of  those  courts 
were  such  as  to  amount  to  a  gross  miscarriage  of  justice.  It  was  obvious, 
however,  that  the  reason  for  that  rule  of  diplomacy  would  entirely  vanish 
if  a  court  of  prize,  while  nominally  administering  a  law  of  international 
obUgation,  were  in  reahty  acting  under  the  direction  of  the  executive 
of  the  beUigerent  Power. 

It  could  not,  of  course,  be  disputed  that  a  prize  court,  Uke  any  other 
court,  was  bound  by  the  legislative  enactments  of  its  own  sovereign 
state.  A  British  prize  court  would  certainly  be  bound  by  acts  of  the 
Imperial  Legislature.  But  it  was  none  the  less  true  that  if  the  Imperial 
Legislature  passed  an  act  the  provisions  of  which  were  inconsistent  with 
the  law  of  nations,  the  Prize  Court  in  giving  effect  to  such  provisions 
would  no  longer  be  administering  international  law.  It  would  in  the 
field  covered  by  such  provisions  be  deprived  of  its  proper  function  as  a 
prize  court.  Even  if  the  provisions  of  the  act  were  merely  declaratory 
of  the  international  law,  the  authority  of  the  court  as  an  interpreter  of 
the  law  of  nations  would  be  thereby  materially  weakened,  for  no  one 
could  say  whether  its  decisions  were  based  on  a  due  consideration  of 
international  obligations  or  on  the  binding  nature  of  the  act  itself. 
The  fact,  however,  that  the  prize  courts  in  this  country  would  be  bound 
by  acts  of  the  Imperial  Legislature  afforded  no  ground  for  arguing  that 
they  were  bound  by  the  executive  orders  of  the  King  in  Council. 

In  connection  with  the  foregoing  considerations,  their  Lordships 
attach  considerable  importance  to  the  report  dated  January  18,  1753, 
of  the  committee  appointed  by  His  Britannic  Majesty  to  reply  to  the 
complaints  of  Frederick  II  of  Prussia  as  to  certain  captures  of  Prussian 
vessels  made  by  British  ships  during  the  war  with  France  and  Spain, 
which  broke  out  in  1744.  By  way  of  reprisals  for  these  captures,  the 
Prussian  king  had  suspended  the  payment  of  interest  on  the  Silesian 
loan.  The  report,  which  derives  additional  authority  from  the  fact  that 
it  was  signed  by  Mr.  William  Murray,  then  Solicitor-General,  afterwards 
Lord  Mansfield,  contains  a  valuable  statement  as  to  the  law  adminis- 
tered by  courts  of  prize.  This  is  stated  to  be  the  law  of  nations,  modi- 
fied in  some  cases  by  particular  treaties.    "If,"  says  the  report,  "a  sub 
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ject  of  the  King  of  Prussia  is  injured  by  or  has  a  demand  upon  any 
person  here,  he  ought  to  apply  to  your  Majesty's  Courts  of  Justice, 
which  are  equally  open  and  indifferent  to  foreigner  or  native;  so,  vice 
versa,  if  a  subject  here  is  wronged  by  a  person  living  in  the  Dominions 
of  his  Prussian  Majesty,  he  ought  to  apply  for  redress  in  the  King  of 
Prussia's  Courts  of  Justice.  If  the  matter  of  complaint  be  a  capture  at 
sea  during  war,  and  the  question  relative  to  prize,  he  ought  to  apply 
to  the  judicatures  established  to  try  these  questions.  The  law  of  na- 
tions, founded  upon  justice,  equity,  conscience  and  the  reason  of  the 
thing,  and  confirmed  by  long  usage,  does  not  allow  of  reprisals,  except 
in  case  of  violent  injuries  directed  or  supported  by  the  State,  and  justice 
absolutely  denied  in  re  minime  dvbia  by  all  the  tribunals  and  afterwards 
by  the  Prince.  When  the  judges  are  left  free  and  give  sentence  accord- 
ing to  their  conscience,  though  it  should  be  erroneous,  that  would  be 
no  ground  for  reprisals.  Upon  doubtful  questions  different  men  think 
and  judge  differently,  and  all  a  friend  can  desire  is  that  justice  should 
be  impartially  administered  to  him  as  it  is  to  the  subjects  of  that  Prince 
in  whose  Courts  the  matter  is  tried."  The  report  further  points  out 
that  in  England  "the  Crown  never  interferes  with  the  course  of  justice. 
No  order  or  intimation  is  given  to  any  Judge."  It  also  contains  the  fol- 
lowing statement:  "All  captures  at  sea  as  prize  in  time  of  war  must  be 
judged  of  in  the  Court  of  Admiralty  according  to  the  law  of  nations 
and  particular  treaties,  if  there  are  any.  There  never  existed  a  case 
where  a  Court,  judging  according  to  the  laws  of  England  only,  took 
cognizance  of  prize.  ♦  ♦  ♦  It  never  was  imagined  that  the  property 
of  a  foreign  subject  taken  as  prize  on  the  high  seas  could  be  effected  by 
laws  pecuUar  to  England."  This  report  is,  in  their  Lordships'  opinion, 
conclusive  that  in  1753  any  notion  of  a  prize  court  being  bound  by  the 
executive  orders  of  the  Crown,  or  having  to  administer  municipal  as 
opposed  to  international  law,  was  contrary  to  the  best  l^al  opinion  of 
the  day. 

The  Attorney-General  was  unable  to  cite  any  case  in  which  an  order 
of  the  King  in  Council  had  as  to  matters  of  law  been  held  to  be  binding 
on  a  court  of  prize.  He  relied  chiefly  on  the  judgment  of  Lord  Stowell 
in  the  case  of  The  Fox  (Edw.,  311).  The  actual  decision  in  this  case 
was  to  the  effect  that  there  was  nothing  inconsistent  with  the  law  of 
nations  in  certain  Orders  in  Council  made  by  way  of  reprisals  for  the 
Berlin  and  Milan  Decrees,  though  if  there  had  been  no  case  for  reprisals, 
the  orders  would  not  have  been  justified  by  international  law.    The 
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decision  proceeded  upon  the  principle  that  where  there  is  just  cause 
for  retaliation  neutrals  may  by  the  law  of  nations  be  required  to  submit 
to  inconvenience  from  the  acts  of  a  belligerent  Power  greater  in  degree 
than  would  be  justified  had  no  just  cause  for  retaUation  arisen,  a  prin- 
ciple which  had  been  already  laid  down  in  The  Lucy  (Edw.,  122). 

The  judgment  of  Lord  Stowell  contains,  however,  a  remarkable  pas- 
sage quoted  in  full  in  the  court  below,  which  refers  to  the  King  in  Council 
possessing  ''legislative  rights"  over  a  court  of  prize  analogous  to  those 
possessed  by  Parliament  over  the  courts  of  common  law.  At  most 
this  amounts  to  a  dictum,  and  in  their  Lordships'  opinion,  with  all  due 
respect  to  so  great  an  authority,  the  dictum  is  erroneous.  It  is,  in  fact, 
quite  irreconcilable  with  the  principles  enunciated  by  Lord  Stowell 
himself.  For  example,  in  The  Maria,  a  Swedish  ship  (1  C.  Rob.,  340), 
his  judgment  contains  the  following  passage: 

The  seat  of  judicial  authority  is  indeed  locally  here  in  the  belligerent  country, 
according  to  the  known  law  and  practice  of  nations,  but  the  law  itself  has  no  locality. 
It  is  the  duty  of  the  person  who  sits  here  to  determine  this  question  exactly  as  he 
would  determine  the  same  question  if  sitting  at  3to6kholm,  to  assert  no  pretensions 
on  the  part  of  Great  Britain  which  he  would  not  allow  to  Sweden  in  the  same  cir- 
cumstances, and  to  impose  no  duties  on  Sweden  as  a  neutral  country  which  he  would 
not  admit  to  belong  to  Great  Britain  in  the  same  character. 

It  is  impossible  to  reconcile  this  passage  with  the  proposition  that  the 
Prize  Court  is  to  take  its  law  from  Orders  in  Council.  Moreover,  if 
such  a  proposition  were  correct  the  court  might  at  any  time  be  deprived 
of  the  right  which  is  well  recognized  of  determining  according  to  law 
whether  a  blockade  is  rendered  invalid  either  because  it  is  ineffective, 
or  because  it  is  partial  in  its  operation  (see  The  Frandaka,  10  Moore, 
P.  C,  37).  Moreover,  in  The  Lucy  above  referred  to.  Lord  Stowell  had, 
in  effect,  refused  to  give  effect  to  the  Or^er  in  Council  on  which  the 
captors  relied. 

Lord  Stowell's  dictum  gave  rise  to  considerable  contemporaneous 
criticism,  and  is  definitely  rejected  by  Sir  R.  Phillimore  (Int.  Law,  Vol. 
III.,  Section  436).  It  is  said  to  have  been  approved  by  Mr.  Justice 
Story  in  the  case  of  Masionnaire  v,  Keating  (2  Gall.,  325),  but  it  wUl 
be  found  that  Mr.  Justice  Story's  remarks,  on  which  some  reliance 
seems  to  have  been  placed  by  the  president  in  this  case,  are  directed 
not  to  the  Uability  of  captors  in  their  own  courts  of  prize,  but  to  their 
liability  in  the  courts  of  other  nations.  He  is  in  effect  repeating  the 
opinion  he  expressed  in  the  case  of  The  Inmndble,  to  which  their  Lord- 
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ships  have  already  referred.  An  Act,  though  illegal  by  international 
law,  will  not  on  that  account  be  justiciable  in  the  tribunals  of  another 
Power — at  any  rate  if  expressly  authorized  by  order  of  the  sovereign 
on  whose  behalf  it  is  done. 

Their  Lordships  have  come  to  the  conclusion,  therefore,  that  at  any 
rate  prior  to  the  Naval  Prize  Act,  1864,  there  was  no  power  in  the 
Crown,  by  Order  in  Council,  to  prescribe  or  alter  the  law  which  prize 
courts  have  to  administer.  It  was  suggested  that  the  Naval  Prize  Act, 
1864,  confers  such  a  power.  Under  that  Act  the  Court  of  Admiralty 
become  a  permanent  Court  of  Prize,  independent  of  any  commission 
issued  under  the  Great  Seal.  The  Act,  however,  by  Section  55,  while 
saving  the  King's  prerogative,  on  the  one  hand,  saves,  on  the  other 
hand,  the  jurisdiction  of  the  court  to  decide  judicially,  and  in  accord- 
ance with  international  law.  Subject,  therefore,  to  any  express  provi- 
sions contained  in  other  sections,  it  leaves  matters  exactly  as  they  stood 
before  it  was  passed.  The  only  express  provisions  which  confer  powers 
on  the  King  in  Council  are:  (1)  those  contained  in  Section  13  (now  re- 
pealed and  superseded  by  Section  3  of  the  Prize  Court  Act,  1894),  con- 
ferring a  power  of  making  rules  as  to  the  practice  or  procedure  of  prize 
courts;  and  (2)  those  contained  in  Section  53,  conferring  power  to  make 
such  orders  as  may  be  necessary  for  the  better  execution  of  the  Act. 

Their  Lordships  are  of  opinion  that  the  latter  power  does  not  extend 
to  prescribing  or  altering  the  law  to  be  administered  by  the  court,  but 
merely  to  giving  such  executive  directions  as  may  from  time  to  time  be 
necessary.  In  all  respects  material  to  the  present  question,  the  law 
therefore  remains  the  same  as  it  was  before  the  Act,  nor  has  it  been 
affected  by  the  substitution  under  the  Supreme  Court  of  Judicature 
Acts,  1873  and  1891,  of  the  High  Court  of  Justice  for  the  Court  of 
Admiralty  as  the  permanent*  Court  of  Prize  in  this  country. 

There  arc  two  further  points  requiring  notice  in  this  part  of  the  case. 
The  first  arises  on  the  argument  addressed  to  the  Board  by  the  Solicitor- 
General.  It  may  be,  he  said,  that  the  court  would  not  be  bound  by  an 
Order  in  Council  which  is  manifestly  contrary  to  the  established  rules 
of  international  law,  but  there  are  regions  in  which  such  law  is  imper- 
fectly ascertained  and  defined;  and,  when  this  is  so,  it  would  not  be  un- 
reasonable to  hold  that  the  court  should  subordinate  its  own  opinion  to 
the  directions  of  the  executive.  This  argument  is  open  to  the  same 
objection  as  the  argument  of  the  Attorney-General.  If  the  court  is  to 
decide  judicially  in  accordance  with  what  it  conceives  to  be  the  law  of 


Digitized  by 


Google 


DECISIONS  INVOLVING  QUESTIONS  OP  INTERNATIONAL  LAW       431 

nations,  it  cannot,  even  in  doubtful  cases,  take  its  directions  from  the 
Crown,  which  is  a  party  to  the  proceedings.  It  must  itself  determine 
what  the  law  is  according  to  the  best  of  its  ability,  and  its  view,  with 
whatever  hesitation  it  be  arrived  at,  must  prevail  over  any  executive 
order.  Only  in  this  way  can  it  fulfil  its  fimction  as  a  prize  court,  and 
justify  the  confidence  which  other  nations  have  hitherto  placed  in  its 
decisions. 

The  second  point  requiring  notice  is  this.  It  does  not  follow  that, 
because  Orders  in  CouncU  cannot  prescribe  or  alter  the  law  to  be  ad- 
ministered by  the  Prize  Court,  such  court  will  ignore  them  entirely. 
On  the  contrary,  it  will  act  on  them  in  every  case  in  which  they  amount 
to  a  mitigation  of  the  Crown  rights  in  favor  of  the  enemy  or  neutral, 
as  the  case  may  be.  As  explained  in  the  case  of  The  Odessa  (32  The 
Times  L.  R.,  103;  [1916]  A.  C.,  145),  the  Crown's  prerogative  of  bounty 
is  unaffected  by  the  fact  that  the  proceeds  of  the  Crown  rights  or  Ad- 
miralty droits  are  now  made  part  of  the  Consolidated  Fund,  and  do 
not  replenish  the  Privy  Purse.  Further,  the  Prize  Court  will  take  ju- 
dicial notice  of  every  Order  in  Council  material  to  the  consideration  of 
matters  with  which  it  has  to  deal,  and  will  give  the  utmost  weight  and 
importance  to  every  such  order  short  of  treating  it  as  an  authoritative 
and  binding  declaration  of  law.  Thus  an  order  declaring  a  blockade 
will  prima  fade  justify  the  capture  and  condemnation  of  vessels  at- 
tempting to  enter  the  blockaded  ports,  but  will  not  preclude  evidence  to 
show  that  the  blockade  is  ineffective,  and  therefore  unlawful.  An  order 
authorizing  reprisals  will  be  conclusive  as  to  the  facts  which  are  recited  as 
showing  that  a  case  for  reprisals  exists,  and  will  have  due  weight  as  show- 
ing what,  in  the  opinion  of  His  Majesty's  advisers,  are  the  best  or  only 
means  of  meeting  the  emergency;  but  this  will  not  preclude  the  right 
of  any  party  aggrieved  to  contend,  or  the  right  of  the  court  to  hold, 
that  these  means  are  imlawful,  as  entailing  on  neutrals  a  degree  of 
inconvenience  unreasonable,  considering  all  the  circumstances  of  the 
case.  Further,  it  cannot  be  assumed,  until  there  be  a  decision  of  the 
Prize  Court  to  that  effect,  that  any  executive  order  is  contrary  to  law, 
and  all  such  orders,  if  acquiesced  in  and  not  declared  to  be  illegal,  will, 
in  the  course  of  time,  be  themselves  evidence  by  which  international 
law  and  usage  may  be  established.  (See  Wheaton's  Int.  Law,  4th  Eng- 
lish edition,  pp.  25  and  26.) 

On  this  part  of  the  case,  therefore,  their  Lordships  hold  that  Order  29, 
Rule  1,  of  the  Prize  Court  Rules,  construed  as  an  imperative  direction 
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to  the  court,  is  not  binding.  Under  these  circiunstances  the  rule  must, 
if  possible,  be  construed  merely  as  a  direction  to  the  court  in  cases  in 
which  it  may  be  determined  that,  according  to  international  law,  the 
Crown  has  a  right  to  requisition  the  vessels  or  goods  of  enemies  or  neu- 
trals. There  is  much  to  warrant  this  construction,  for  the  Order  in 
Council,  by  which  the  Prize  Court  Rules  were  made,  conforms  to  the 
provisions  of  the  Rules  Publication  Act,  1893,  and  on  reference  to  that 
Act  it  will  be  found  inapplicable  to  Orders  in  Council,  the  VaUdity  of 
which  depends  on  an  exercise  of  the  prerogative.  It  is  reasonable,  there- 
fore, to  assume  that  the  words  "or  otherwise,"  contained  in  the  Order 
in  Council,  refer  to  such  other  powers,  if  any,  as  the  Crown  possesses 
of  making  rules,  and  not  to  powers  vested  in  the  Crown  by  virtue  of  the 
prerogative. 

The  next  question  which  arises  for  decision  is  whether  the  order  ap- 
pealed from  can  be  justified  under  any  power  inherent  in  the  court  as 
to  the  sale  or  realization  of  property  in  its  custody  pending  decision  of 
the  question  to  whom  such  property  belongs.  It  cannot,  in  their  Lord- 
ships' opinion,  be  held  that  the  court  has  any  such  inherent  power  as 
laid  down  by  the  president  in  this  case.  The  primary  duty  of  the  Prize 
Court  (as  indeed  of  all  courts  having  the  custody  of  property  the  subject 
of  Utigation)  is  to  preserve  the  res  for  delivery  to  the  persons  who 
ultimately  establish  their  title.  The  inherent  power  of  the  court  as 
to  sale  or  realization  is  confined  to  cases  where  this  cannot  be  done, 
either  because  the  res  is  perishable  in  its  nature,  or  because  there  is 
some  other  circumstance  which  renders  its  preservation  impossible  or 
difficult.  In  such  cases  it  is  in  the  interest  of  all  parties  to  the  Utigation 
that  it  should  be  sold  or  realized,  and  the  court  will  not  allow  the  in- 
terests of  the  real  owner  to  be  prejudiced  by  any  perverse  opposition  on 
the  part  of  a  rival  claimant.  Such  a  limited  power  would  not  justify 
the  court  in  directing  a  sale  of  the  res  merely  because  it  thought  fit  so  to 
do,  or  merely  because  one  of  the  parties  desired  the  sale  or  claimed  to 
become  the  purchaser. 

It  remains  to  consider  the  third,  and  perhaps  the  most  difficult,  ques- 
tion which  arises  on  this  appeal — ^the  question  whether  the  Crown  has, 
independently  of  Order  29,  Rule  1,  any  and  what  right  to  requisition 
vessels  or  goods  in  the  custody  of  the  Prize  Court  pending  the  decision 
of  the  coiu*t  as  to  their  condemnation  or  release.  In  arguing  this  ques- 
tion the  Attorney-General  again  laid  considerable  stress  on  the  Crown's 
prerogative,  referring  to  the  recent  decision  of  the  Court  of  Appeal  in 
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this  country  re  a  petition  of  right  (31  The  Times  L.  R.,  596;  [1915] 
3  K.  B.f  649).  There  is  no  doubt  that  under  certain  circumstances  and 
for  certain  purposes  the  Crown  may  requisition  any  property  within 
the  realm  belonging  to  its  own  subjects.  But  thia  right  being  one  con- 
ferred by  municipal  law  is  not,  as  such,  enforceable  in  a  court  which 
administers  international  law.  The  fact,  however,  that  the  Crown  pos- 
sesses such  a  right  in  this  country,  and  that  somewhat  similar  rights  are 
claimed  by  most  civilized  nations,  may  well  give  rise  to  the  expectation 
that,  at  any  rate  in  times  of  war,  some  right  on  the  part  of  a  belligerent 
Power  to  requisition  the  goods  of  neutrals  within  its  jurisdiction  will 
be  found  to  be  recognized  by  international  usage.  Such  usage  might 
be  expected  either  to  sanction  the  right  of  each  country  to  apply  in 
this  respect  its  own  municipal  law,  or  to  recognize  a  similar  right  of 
international  obligation. 

In  support  of  the  former  alternative,  which  is  apparently  accepted  by 
Albrecht  {Zeitschrift  fur  VoUcerrecfU  und  Bundesstaatsrecht,  VI  Band, 
Breslau,  1912),  it  may  be  argued  that  the  mere  fact  of  the  property  of 
neutrals  being  foimd  within  the  jurisdiction  of  a  belligerent  Power 
ought,  according  to  international  law,  to  render  it  subject  to  the  mu- 
nicipal law  of  that  jurisdiction.  The  argument  is  certainly  plausible 
and  may  in  certain  cases  and  for  such  purposes  be  soimd.  In  general, 
property  belonging  to  the  subject  of  one  Power  is  not  found  within 
territory  of  another  Power  without  the  consent  of  the  true  owner,  and 
this  consent  may  well  operate  as  a  submission  to  the  municipal  law.  A 
distinction  may  perhaps  be  drawn  in  this  respect  between  property  the 
presence  of  which  within  the  jurisdiction  is  of  a  permanent  nature,  and 
property  the  presence  of  which  within  the  jurisdiction  is  temporary 
only.  The  goods  of  a  foreigner  canying  on  business  here  are  not  in  the 
same  position  as  a  vessel  using  an  English  port  as  a  port  of  call.  Even 
in  the  latter  case,  however,  it  is  clear  that  for  some  purposes,  as,  for 
example,  sanitary  or  poUce  regulations,  it  would  become  subject  to  the 
lex  loci.  After  all,  no  vessel  is  under  ordinary  circumstances  under  any 
compulsion  to  come  within  the  jurisdiction.  Different  considerations 
arise  with  regard  to  a  vessel  brought  within  the  territorial  jurisdiction 
in  exercise  of  a  right  of  war.  In  the  latter  case  there  is  no  consent  of 
the  owner  or  of  anyone  whose  consent  might  impose  obligations  on  the 
owner.  Nevertheless  even  here,  the  vessel  might  well  for  police  and 
sanitary  purposes  become  subject  to  the  municipal  law.  To  hold, 
however,  that  it  became  so  subject  for  all  purposes,  including  the 
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municipal  right  of  requisition,  would  give  rise  to  various  anoma- 
lies. 

The  municipal  law  of  one  nation  in  respect  of  the  right  to  requisition 
the  property  of  its  subjects  differs  or  may  differ  from  that  of  another 
nation.  The  circumstances  under  which,  the  purposes  for  which,  and 
the  conditions  subject  to  which,  the  right  may  be  exercised  need  not 
be  the  same.  The  municipal  law  of  this  country  does  not  give  compen- 
sation to  a  subject  whose  land  or  goods  are  requisitioned  by  the  Crown. 
The  municipal  law  of  other  nations  may  insist  on  compensation  as  a 
condition  of  the  right.  The  circumstances  and  purposes  imder  and  for 
which  the  right  can  be  exercised  may  similarly  vary.  It  would  be 
anomalous  if  the  international  law  by  which  all  nations  are  bound  could 
only  be  ascertained  by  an  inquiry  into  the  municipal  law  which  prevails 
in  each.  It  would  be  a  still  greater  anomaly  if  in  times  of  war  a  bellig- 
erent could,  by  altering  his  municipal  law  in  this  respect,  affect  the 
rights  of  other  nations  or  their  subjects.  The  authorities  point  to  the 
conclusion  that  international  usage  has  in  this  respect  developed  a 
law  of  its  own,  and  has  not  recognized  the  right  of  each  nation  to  apply 
its  own  municipal  law. 

The  right  of  a  belligerent  to  requisition  the  goods  of  neutrals  found 
within  its  territory,  or  territory  of  which  it  is  in  military  occupation, 
is  recognized  by  a  number  of  writers  on  international  law.  It  is  some- 
times referred  to  as  the  right  of  angary,  and  is  generally  recognized  as 
involving  an  obligation  to  make  full  compensation.  There  is,  however, 
much  difference  of  opinion  as  to  the  precise  circimistances  under  which 
and  the  precise  purposes  for  which  it  may  be  lawfully  exercised.  It 
was  exercised  by  Germany  during  the  Franco-German  War  of  1870  in 
respect  of  property  belonging  to  British  and  Austrian  subjects.  The 
German  military  authorities  seized  certain  British  ships  and  sank  them 
in  the  Seine.  They  also  seized  certain  Austrian  rolling-stock  and  utilized 
it  for  the  transport  of  troops  and  munitions  of  war.  The  German 
Government  offered  full  compensation,  and  its  action  was  not  made 
the  subject  of  diplomatic  protest,  at  any  rate  by  Great  Britain.  In 
justifjdng  the  action  of  the  military  authorities  with  regard  to  the 
British  ships.  Count  von  Bismarck  laid  stress  on  the  fact  "that  a  press- 
ing danger  was  at  hand  and  every  other  method  of  meeting  it  was 
wanting,  so  that  the  case  was  one  of  necessity,''  and  he  referred  to 
Phillimore,  Int.  Law,  Vol.  Ill,  Section  29.  He  did  not  rely  on  the 
municipal  law  of  either  France  or  Germany. 
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On  reference  to  Phillimore  it  will  be  found  that  he  limits  the  right  to 
cases  of  ''clear  and  overwhelming  necessity.''  In  this  he  agrees  with 
De  Martens,  who  speaks  of  the  right  existing  only  in  cases  of  ''extreme 
necessity"  (Law  of  Nations,  Book  VI,  Section  7);  and  with  Gessner, 
who  says  that  the  necessity  must  be  real;  that  there  must  be  no  other 
means  less  violent  "de  savver  Vexistence,"  and  that  neither  the  desire 
to  injure  the  enemy  nor  the  greatest  degree  of  convenience  to  the  bel- 
Ugerent  is  sufficient.  {Droit  des  Neutres,  p.  154,  2nd  ed.,  BerUn,  1876.) 
It  is  difficult  to  see  how  the  facts  of  the  German  Government  to  which 
reference  has  been  made  come  within  the  limits  thus  laid  down.  It 
might  have  been  convenient  to  Germany  and  hurtful  to  France  to  sink 
English  vessels  in  the  Seine  or  to  utiUze  Austrian  rolling-stock  for  trans- 
port purposes,  but  clearly  no  extreme  necessity  involving  actual  existence 
had  arisen.  Azuni^  on  the  other  hand  {Droit  maritime  de  I'Europe, 
Vol.  I,  C.  iii.  Art.  5),  thought  that  an  exercise  of  the  right  would  be 
justified  by  necessity  or  public  utility;  in  other  words  that  a  very  high 
degree  of  convenience  to  the  belligerent  Power  would  be  sufficient. 
Germany  must  be  taken  to  have  asserted  and  England  and  Austria  to 
have  acquiesced  in  the  latter  view,  which  is  the  view  taken  by  Bluntschli 
{Droit  international,  Section  795  bis)  and  in  the  only  British  prize  deci- 
sion dealing  with  this  point. 

The  case  to  which  their  Lordships  refer  is  that  of  The  Curlew,  The 
Magnet,  etc.,  reported  in  Stewart's  Vice-Admiralty  Cases  (Nova  Scotia), 
p.  312.  The  ships  in  question  with  their  cargoes  had  been  seized  by 
the  British  authorities  as  prize  in  the  early  dajrs  of  the  war  with  the 
United  States  of  America,  which  broke  out  in  1812,  and  had  been  brought 
into  port  for  adjudication.  The  Lieutenant-Governor  of  the  province 
and  the  Admiral  and  Commander-in-Chief  of  His  Majesty's  ships  on 
that  station  thereupon  presented  a  petition  for  leave  to  requisition 
some  of  the  fihips  and  parts  of  the  cargoes  pending  adjudication.  In 
his  judgment  Dr.  Croke  lajrs  it  down  that  though  as  a  rule  the  court 
has  no  power  of  selling  or  bartering  vessels  or  goods  in  its  custody,  prior 
to  adjudication  to  any  departments  of  his  Majesty's  service,  neverthe- 
less there  may  be  cases  of  necessity  in  which  the  right  of  self-defence 
supersedes  and  dispenses  with  the  usual  modes  of  procedure.  He  held 
that  such  a  case  had  in  fact  arisen,  and  accordingly  granted  the  prayer 
of  the  petitioners:  (1)  as  to  certain  small  arms  "very  much  and  im- 
mediately needed  for  the  defence  of  the  province";  (2)  as  to  certain 
oak  timbers  of  which  there  was  "great  want"  in  his  Majesty's  naval 
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yard  at  Halifax;  and  (3)  as  to  a  vessel  immediately  required  for  use  as 
a  prison  ship.  The  appraised  value  of  the  property  requisitioned  was  in 
each  case  ordered  to  be  brought  into  court. 

It  should  be  observed  that  with  regard  to  ships  and  goods  of  neutrals 
in  the  custody  of  the  Prize  Court  for  adjudication,  there  are  special 
reasons  which  render  it  reasonable  that  the  belligerent  should  in  a  proper 
case  have  the  power  to  requisition  them.  The  legal  property  or  do- 
minion is,  no  doubt;  still  in  the  neutral,  but  ultimate  condemnation  will 
vest  it  in  the  Crown,  as  from  the  date  of  the  seizure  as  prize,  and  mean- 
while all  beneficial  enjoyment  is  suspended.  In  cases  where  the  ships 
or  the  goods  are  required  for  immediate  use,  this  may  well  entaQ  hard- 
ship on  the  party  who  ultimately  establishes  his  title.  To  mitigate  the 
hardship  in  the  case  of  a  ship  a  custom  has  arisen  of  releasing  it  to  the 
claimant  on  bail,  that  is,  on  giving  security  for  the  payment  of  its  ap- 
praised value.  It  may  well  be  that  in  practice  this  was  never  done  with- 
out the  consent  of  the  Crown,  but  such  consent  would  not  be  likely 
to  be  withheld,  unless  the  Crown  itself  desired  to  use  the  ship  after  con- 
demnation. The  25th  Section  of  the  Naval  Prize  Act,  1864,  now  con- 
fers on  the  judge  full  discretion  in  the  matter.  This  being  so,  it  is  not 
unreasonable  that  the  Crown  on  its  side  should  in  a  proper  case  have 
power  to  requisition  either  vessel  or  goods  for  the  national  safety.  It 
must  be  remembered  that  the  neutral  may  obtain  compensation  for 
loss  suffered  by  reason  of  an  improper  seizure  of  his  vessel  or  goods,  but 
the  Crown  can  never  obtain  compensation  from  the  neutral  in  respect 
of -loss  occasioned  by  a  claim  to  release  which  ultimately  fails. 

The  power  in  question  was  asserted  by  the  United  States  of  America 
in  the  Civil  War  which  broke  out  in  1861.  In  The  Memphis  (Blatch- 
ford,  202),  m  The  EUa  Warley  (Blatchford,  204),  and  in  The  Stephen 
Hart  (Blatchford,  387)  Betts,  J.,  allowed  the  War  Department  to  req- 
uisition goods  in  the  custody  of  the  Prize  Court,  and  required  for 
purposes  in  connection  with  the  prosecution  of  the  war.  In  the  case 
of  The  Peterhoff  (Blatchford,  381)  he  allowed  the  vessel  itself  to  be 
similarly  requisitioned  by  the  Navy  Department.  The  reasons  of 
Betts,  J.,  as  reported,  are  not  very  satisfactory,  for  they  leave  it  in 
doubt  whether  he  considered  the  right  he  was  enforcing  to  be  a  right 
according  to  the  municipal  law  of  the  United  States  overriding  the 
international  law,  or  to  be  a  right  according  to  the  international  law. 
But  his  decisions  were  not  appealed,  nor  does  it  appear  that  they  led 
to  any  diplomatic  protest. 
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On  March  3,  1863,  after  the  decisions  above  referred  to,  the  United 
States  Legislature  passed  an  Act  (Congress,  Sess.  III.,  c.  86,  of  1863) 
whereby  it  was  enacted  (Section  2)  that  the  Secretary  of  the  Navy  or 
the  Secretary  of  War  should  be  and  they  or  either  of  them  were  thereby 
authorized  to  take  any  captured  vessel,  any  arms  or  munitions  of  war 
or  other  material  for  the  use  of  the  government,  and  when  the  same 
should  have  been  taken  before  being  sent  in  for  adjudication  or  after- 
wards, the  department  for  whose  use  it  was  taken  should  deposit  the 
value  of  the  same  in  the  Treasury  of  the  United  States,  subject  to  the 
order  of  the  court  in  which  prize  proceedings  might  be  taken,  or  if  no 
proceedings  in  prize  should  be  taken,  to  be  credited  to  the  Navy  De- 
partment and  dealt  with  according  to  law. 

It  is  impossible  to  suppose  that  the  United  States  Legislature  in  pass- 
ing this  Act  intended  to  alter  or  modify  the  principles  of  international 
law  in  its  own  interest  or  against  the  interest  of  neutrals.  On  the  con- 
trary, the  Act  must  be  regarded  as  embodying  the  considered  opinion 
of  the  United  States  authorities  as  to  the  right  possessed  by  a  belligerent 
to  requisition  vessels  or  goods  seized  as  prize  before  adjudication. 
Nevertheless,  their  Lordships  r^ard  the  passing  of  the  Act  as  somewhat 
unfortunate  from  the  standpoint  of  the  international  lawyer.  In  the 
first  place,  it  seems  to  cast  some  doubt  upon  the  decisions  already  given 
by  Betts,  J.  In  the  second  place,  it  tends  to  weaken  all  subsequent 
decisions  of  the  United  States  prize  courts  on  the  right  to  requisition 
vessels  or  goods,  as  authorities  on  international  law,  for  these  courts 
are  bound  by  the  provisions  of  the  Act,  whether  it  be  in  accordance  with 
international  law  or  otherwise.  In  the  third  place,  their  Lordships  are 
of  opinion  that  the  provisions  of  the  Act  go  beyond  what  is  justified  by 
international  usage.  The  right  to  requisition  recognized  by  interna- 
tional law  is  not,  in  their  opinion,  an  absolute  right,  but  a  right  exer- 
cisable in  certain  circumstances  and  for  certain  purposes  only.  Further, 
international  usage  requires  all  captures  to  be  brought  promptly  into 
the  Prize  Court  for  adjudication,  and  the  right  to  requisition,  therefore, 
ought  as  a  general  rule  be  exercised  only  when  this  has  been  done.  It 
is  for  the  court  and  not  the  executive  of  the  belligerent  state  to  decide 
whether  the  right  claimed  can  be  lawfully  exercised  in  any  particular 
case. 

It  appears  that  the  British  Government,  shortly  after  the  Act  was 
passed,  protested  against  the  provisions  of  the  2nd  section.  The  grounds 
for  such  protest  appear  in  ix>rd  Russell's  dispatch  of  April  21,  1863. 
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The  first  is  the  primary  duty  of  the  court  to  preserve  the  subject-matter 
of  the  litigation  for  the  party  who  ultimately  establishes  his  title.  In 
stating  it  Lord  Russell  ignores,  and  (having  regard  to  the  provisions 
of  the  section)  was  probably  entitled  to  ignore,  all  exceptional  cases 
based  on  the  right  of  angary.  The  second  ground  is  that  such  a  general 
right  as  asserted  in  the  section  would  encourage  the  making  of  seizures 
known  at  the  time  when  they  are  made  to  be  unwarrantable  by  law 
merely  because  the  property  seized  might  be  useful  to  the  belligerent. 
This  objection  is  more  serious,  but  it  derives  its  chief  force  from  the 
fact  that  the  right  asserted  in  the  section  can  be  exercised  before  the 
property  seized  is  brought  into  the  Prize  Court  for  adjudication;  and, 
even  when  it  has  so  been  brought  in,  precludes  the  judge  from  dealing 
judicially  with  the  matter.  If  the  right  accorded  by  international  law 
to  requisition  vessels  or  goods  in  the  custody  of  the  court  be  exercised 
through  the  court,  and  be  confined  to  cases  in  which  there  is  really  a 
question  to  be  tried,  and  the  vessel  or  goods  cannot,  therefore,  be  re- 
leased forthwith,  the  objection  is  obviated. 

It  further  appears  that  the  United  States  took  the  opinion  of  their  own 
Attorney-General  on  the  matter  (10th  vol..  Opinions  of  A.-G.  of  U.  S., 
p.  519),  and  were  advised  that  there  was  no  warrant  for  the  section  in 
international  law,  and  that  it  would  not  be  advisable  to  put  it  into 
force,  in  cases  where  controversy  was  likely  to  arise.  The  Attomej^- 
General  did  not,  any  more  than  Lord  Russell,  refer  to  exceptional  cases 
based  on  the  right  of  angary,  but  dealt  only  with  the  provisions  of  the 
section  as  a  whole. 

Some  stress  was  laid  in  argument  on  the  cases  cited  in  the  judgment 
in  the  court  below  upon  what  is  known  as  'Hhe  right  of  pre-emption," 
but  in  their  Lordships'  opinion  these  cases  have  little,  if  any,  bearing 
on  the  matter  now  in  controversy.  The  right  of  pre-emption  appears 
to  have  arisen  in  the  following  manner:  According  to  the  British  view  of 
international  law,  naval  stores  were  absolute  contraband,  and  if  found 
on  a  neutral  vessel  bound  for  an  enemy  port  were  lawful  prize.  Other 
countries  contended  that  such  stores  were  only  contraband  if  destined 
for  the  use  of  the  enemy  government.  If  destined  for  the  use  of  civilians 
they  were  not  contraband  at  all.  Under  these  circumstances  the  British 
Government,  by  way  of  mitigation  of  the  severity  of  its  own  view, 
consented  to  a  kind  of  compromise.  Instead  of  condemning  such  stores 
as  lawful  prize,  it  bought  them  out  and  out  from  their  neutral  owners, 
and  this  practice,  after  forming  the  subject  of  many  particular  treaties. 
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at  last  came  to  be  recognized  as  fully  warranted  by  international  law. 
It  waSy  however,  always  confined  to  naval  stores,  and  a  purchase  pur- 
suant to  it  put  an  end  to  all  litigation,  between  the  Crown  on  the  one 
hand  and  the  neutral  owner  on  the  other.  Only  in  cases  where  the  title 
of  the  neutral  was  in  doubt  and  the  property  might  turn  out  to  be 
enemy  property  was  the  purchase  money  paid  into  court.  It  is  obvious, 
therefore,  that  this  "right  of  pre-emption"  differs  widely  from  the  right 
to  requisition  the  vessels  or  goods  of  neutrals,  which  is  exercised  without 
prejudice  to,  and  does  not  conclude  or  otherwise  affect  the  question 
whether  the  vessel  or  goods  should  or  should  not  be  condemned  as  prize. 
On  the  whole  question  their  Lordships  have  come  to  the  following  con- 
clusion: A  belligerent  Power  has  by  international  law  the  right  to  req- 
quisition  vessels  or  goods  in  the  custody  of  its  prize  court  pending  a 
decision  of  the  question  whether  they  should  be  condemned  or  released, 
but  such  right  is  subject  to  certain  limitations.  First,  the  vessel  or 
goods  in  question  must  be  urgently  required  for  use  in  connection  with 
the  defence  of  the  realm,  the  prosecution  of  the  war,  or  other  matters 
involving  national  security.  Secondly,  there  must  be  a  real  question 
to  be  tried,  so  that  it  would  be  improper  to  order  an  immediate  release. 
And,  thirdly,  the  right  must  be  enforced  by  application  to  the  Prize 
Court,  which  must  determine  judicially  whether,  imder  the  particular 
circumstances  of  the  case,  the  right  is  exercisable. 

With  r^ard  to  the  first  of  these  limitations,  their  Lordships  are  of 
opinion  that  the  judge  ought,  as  a  rule,  to  treat  the  statement  on  oath 
of  the  proper  officer  of  the  Crown  to  the  effect  that  the  vessel  or  goods 
which  it  is  desired  to  requisition  are  ui^ently  required  for  use  in  connec- 
tion with  the  defence  of  the  realm,  the  prosecution  of  the  war,  or  other 
matters  involving  national  security,  as  conclusive  of  the  fact.  This  is 
so  in  the  analogous  case  of  property  being  requisitioned  under  the 
municipal  law  (see  Warrington,  L.  J.,  in  the  case  of  In  re  a  Petition  of 
Bight,  supra,  at  p.  666),  and  there  is  every  reason  why  it  should  be  so 
also  in  the  case  of  property  requisitioned  under  the  international  law. 
Those  who  are  responsible  for  the  national  security  must  be  the  sole 
judges  of  what  the  national  security  requires.  It  would  be  obviously 
undesirable  that  such  matters  should  be  made  the  subject  of  evidence 
in  a  court  of  law  or  otherwise  discussed  in  public. 

With  r^ard  to  the  second  limitation,  it  can  be  best  illustrated  by 
referring  to  the  old  practice.  The  first  hearing  of  a  case  in  prize  was 
upon  the  ship's  papers,  the  answers  of  the  master  and  others  to  the 
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standing  interrogatories  and  such  special  interrogatories  as  might  have 
been  allowed,  and  any  further  evidence  which  the  judge  under  special 
circumstances,  thought  it  reasonable  to  admit.  If,  on  this  hearing,  the 
judge  was  of  opinion  that  the  vessel  or  goods  ought  to  be  released  forth- 
with, an  order  for  release  in  general  would  be  made.  A  further  hearing 
was  not  readily  granted  at  the  instance  of  the  Crown.  If,  on  the  other 
hand,  the  judge  was  of  opinion  that  the  vessel  or  goods  could  not  be 
released  forthwith,  a  further  hearing  would  be  granted  at  the  instance 
of  the  claimant.  If  the  claimant  did  not  desire  a  further  hearing,  the 
vessel  or  goods  would  be  condemned.  This  practice,  though  obviously 
unsuitable  in  many  respects  to  modern  conditions,  had  the  advantage 
of  demonstrating  at  an  early  stage  of  the  proceedings  whether  there 
was  a  real  question  to  be  tried,  or  whether  there  ought  to  be  an  im- 
mediate release  of  the  vessel  or  goods  in  question.  In  their  Lordships' 
opinion  the  judge  should,  before  allowing  a  vessel  or  goods  to  be  requisi- 
tioned, satisfy  himself  (having  regard  of  course  to  modem  conditions) 
that  there  is  a  real  case  for  investigation  and  trial,  and  that  the  cir- 
cumstances are  not  such  as  would  justify  the  immediate  release  of  the 
vessel  or  goods.  The  application  for  leave  to  requisition  must,  under 
the  existing  practice,  be  an  interlocutory  application,  and,  in  view  of 
what  has  been  said,  it  should  be  supported  by  evidence  sufficient  to 
satisfy  the  judge  in  this  respect.  In  this  manner  Lord  Russell's  objec- 
tion as  to  the  encouragement  of  unwarranted  seizures  is  altogether 
obviated. 

With  r^ard  to  the  third  limitation,  it  is  based  on  the  principle  that 
the  jurisdiction  of  the  Prize  Court  commences  as  soon  as  there  is  a 
seizure  in  prize.  If  the  captors  do  not  promptly  bring  in  the  property 
seized  for  adjudication,  the  court  will  at  the  instance  of  any  party  ag- 
grieved, compel  them  to  do  so.  From  the  moment  of  seizure,  the  rights 
of  all  parties  are  governed  by  international  law.  It  was  suggested  in 
argument  that  a  vessel  brought  into  harbor  for  search  might,  before 
seizure,  be  requisitioned  under  the  municipal  law.  This  point,  if  it 
ever  arises,  would  fall  to  be  decided  by  a  court  administering  municipal 
law,  but  from  the  point  of  view  of  international  law  it  would  be  a  mis- 
fortune if  the  practice  of  bringing  a  vessel  into  harbor  for  the  purposes 
of  search — a  practice  which  is  justifiable  because  search  at  sea  is  im- 
possible under  the  conditions  of  modem  warfare — were  held  to  give 
rise  to  rights  which  could  not  arise  if  the  search  took  place  at  sea. 

It  remains  to  apply  what  has  been  said  to  the  present  case.    In  their 
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Lordships'  opinion,  the  order  appealed  from  was  wrong,  not  because, 
as  contended  by  the  appellants,  there  is  by  international  law  no  right 
at  all  to  requisition  ships  or  goods  in  the  custody  of  the  court,  but  be- 
cause the  judge  had  before  him  no  satisfactory  evidence  that  such  a 
right  was  exercisable.  The  affidavit  of  the  director  of  army  contracts, 
following  the  words  of  Order  29,  R.  1,  merely  states  that  it  is  desired  on 
behalf  of  his  Majesty  to  requisition  the  copper  in  question.  It  does  not 
8tat€  that  the  copper  is  urgently  required  for  national  purposes.  Further, 
the  affidavit  of  Sven  Hoglund,  which  is  unanswered,  so  far  from  showing 
that  there  was  any  real  case  to  be  tried,  suggests  a  case  for  inunediate 
release.  Under  these  circumstances,  the  normal  course  would  be  to 
dischaj^e  the  order  appealed  from  without  prejudice  to  another  applica- 
tion by  the  Procurator-General  supported  by  proper  evidence.  But 
the  copper  in  question  has  long  since  been  handed  over  to  the  War 
Department,  and,  if  not  used  up,  at  any  rate  cannot  now  be  identified. 
No  order  for  its  restoration  can  therefore  be  made,  and  it  would  be 
wrong  to  require  the  government  to  provide  other  copper  in  its  place. 
Under  the  old  procedure,  the  proper  course  would  have  been  to  give  the 
appellant,  in  case  his  claim  to  the  copper  be  ultimately  allowed,  leave 
to  apply  to  the  court  for  any  damage  he  may  have  suffered  by  reason 
of  its  having  been  taken  by  the  government  under  the  order. 

It  was,  however,  suggested  that  the  procedure  prescribed  by  the  ex- 
isting Prize  Court  Rules  precludes  the  possibility  of  the  court  awarding 
damages  or  costs  in  the  existing  proceedings.  Under  the  old  practice 
the  captors  were  parties  to  every  proceeding  for  condemnation,  and 
damages  and  costs  could  in  a  proper  case  have  been  awarded  as  against 
them.  But  every  action  for  condemnation  is  now  instituted  by  the 
Procurator-General  on  behalf  of  the  Crown,  and  the  captors  are  not 
necessarily  parties.  It  is  said  that  neither  damages  nor  costs  can  be 
awarded  against  the  Crown.  It  is  not  suggested  that  the  persons  en- 
titled to  such  damages  or  costs  are  deprived  of  all  remedy,  but  it  is 
urged  that  in  order  to  recover  either  damages  or  costs,  if  damages  or 
costs  are  claimed,  they  must  themselves  institute  fresh  proceedings  as 
plaintiffs,  not  against  the  Crown,  but  against  the  actual  captors.  This 
result  would,  in  their  Lordships'  opinion,  be  extremely  inconvenient, 
and  would  entaU  considerable  hardships  on  claimants.  If  possible, 
therefore,  the  Prize  Court  Rules  ought  to  be  construed  so  as  to  avoid 
it,  and,  in  their  Lordships'  opinion,  the  Prize  Court  Rules  can  be  so 
construed. 
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It  will  be  observed  that,  by  Order  I,  Rule  1,  the  expression  "captor" 
is,  for  the  purposes  of  proceedings  in  any  cause  or  matter,  to  include 
" the  proper  officer  of  the  Crown,"  and  "the  proper  officer  of  the  Crown " 
is  defined  ajs  the  King's  Proctor  or  other  law  officer  or  agent  authorized 
to  conduct  prize  proceedings  on  behalf  of  the  Crown  within  the  jurisdic- 
tion of  the  court. 

It  is  provided  by  Order  II,  Rule  3,  that  every  cause  instituted  for  the 
condemnation  of  a  ship  or  (by  virtue  of  Order  I,  Rule  2)  goods,  shall 
be  instituted  in  the  name  of  the  Crown,  though  the  proceedings  therein 
may  with  the  consent  of  the  Crown,  be  conducted  by  the  actual  captors. 
By  Order  II,  Rule  7,  in  a  cause  instituted  against  the  "captor"  for 
restitution  or  damages,  the  writ  is  to  be  in  the  form  No.  4  of  Appendix  A. 
This  would  appear  to  contemplate  that  an  action  for  damages  can  be 
instituted  against  the  proper  officer  of  the  Crown,  any  argument  to  the 
contrary,  based  upon  the  form  of  writ  as  origineJly  framed,  being  ren- 
dered invalid  by  the  alterations  m  such  form  introduced  by  Rule  No.  5 
of  the  Prize  Court  Rules  imder  the  Order  in  Coimcil  dated  March  11, 
1915.   It  is  not,  however,  necessary  to  decide  this  point. 

Order  V  provides  for  proceedings  in  case  of  failure  to  proceed  by  cap- 
tors. Under  Rules  1  and  2,  which  contemplate  the  case  of  no  proceed- 
ings having  been  yet  instituted,  the  claimant  must  issue  a  writ,  and 
can  then  apply  for  relief  by  way  of  restitution,  with  or  without  damages 
and  costs.  It  does  not  appear  against  whom  the  writ  is  to  be  issued, 
whether  against  the  actual  captors  or  the  proper  officer  of  the  Crown 
who  ought  to  have  instituted  proceedings.  Under  Rule  3,  however, 
which  contemplates  that  proceedings  have  been  instituted,  it  is  pro- 
vided that,  if  the  captors  (which,  in  the  case  of  an  action  for  a  con- 
demnation, must  of  course  mean  the  proper  officer  of  the  Crown)  fail 
to  take  any  steps  within  the  respective  times  provided  by  the  rules,  or, 
in  the  opinion  of  the  judge,  fail  to  prosecute  with  effect  the  proceedings 
for  adjudication,  the  judge  may,  on  the  application  of  a  claimant,  order 
the  property  to  be  released  to  the  claimant,  and  may  make  such  order 
as  to  damages  or  costs  as  he  thinks  fit.  This  rule,  therefore,  distinctly 
contemplates  that  the  Crown  or  its  proper  officer  may  be  made  liable 
for  damages  and  costs.  Neither  damages  nor  costs  could  be  awarded 
against  persons  who  were  not  parties  to  the  proceedings,  and  it  can 
hardly  have  been  the  intention  of  the  rules  to  make  third  parties  liable 
for  the  default  of  those  who  were  actually  conducting  the  proceedings. 

By  Order  VI  proceedings  may  be  discontinued  by  leave  of  the  judge. 
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but  such  discontinuance  is  not  to  affect  the  right;  if  any,  of  the  claim- 
ant to  costs  and  damages.  This  again  contemplates  that  in  an  action 
for  condemnation  the  claimant  may  have  a  right  to  costs  and  damages 
and,  as  the  Crown  is  the  only  proper  plaintiff  in  such  an  action,  to  costs 
and  damages  against  the  Crown. 

Order  XIII  is  concerned  with  releases.  They  are  to  be  issued  out  of 
the  registry  and,  except  in  the  six  cases  referred  to  m  Rule  3,  only  with 
the  consent  of  the  judge.  One  of  the  excepted  cases  is  when  the  prop- 
erty is  the  subject  of  proceedings  for  condemnation — that  is,  of  pro- 
ceedings in  which  the  Crown  by  its  proper  officer  is  plaintiff,  and  when 
a  consent  to  restitution  signed  by  the  captor  (again  by  the  prop)er 
officer  of  the  Crown)  has  been  filed.  Another  excepted  case  is  when 
proceedings  instituted  by  or  on  behalf  of  the  Crown  are  discontinued. 
By  Rule  4  no  release  is  to  affect  the  right  of  any  of  the  owners  of  the 
property  to  costs  and  damages  against  the  ''captor,"  unless  so  ordered 
by  the  judge.  In  the  cases  last  referred  to  ''captor"  must  again  mean 
the  proper  officer  who  is  suing  on  behalf  of  the  Crown. 

Order  XLIV  deals  with  appeals,  and  provides  that  in  every  case  the 
appellant  must  give  security  for  costs  to  the  satisfaction  of  the  judge. 
In  cases  of  appeals  from  a  condemnation  or  in  other  cases  in  which  the 
Crown  by  its  proper  officer  would  be  a  respondent,  this  provision  could 
serve  no  useful  purpose  imless  costs  could  be  awarded  in  favor  of  the 
Crown,  and  if  costs  can  be  awarded  in  favor  of,  it  follows  that  they  can 
similarly  be  awarded  against  the  Crown. 

It  is  to  be  observed  that  unless  the  judgment  or  order  appealed  from 
be  stayed  pending  appeal,  Rule  4  of  this  order  contemplates  that  i)er- 
sons  in  whose  favor  it  is  executed  will  give  security  for  the  due  perform- 
ance of  such  order  as  his  Majesty  m  Council  may  think  fit  to  make. 
Their  Lordships  were  not  informed  whether  such  security  was  given 
in  the  present  case. 

In  their  Lordships'  opinion,  these  rules  are  framed  on  the  footing 
that  where  the  Crown  by  its  prop)er  officer  is  a  party  to  the  proceedings, 
it  takes  upon  itself  the  liabiUty  as  to  damages  and  costs  to  which  under 
the  old  procedure  the  actual  captors  were  subject.  This  is  precisely 
what  might  be  expected,  for  otherwise  the  rules  would  tend  to  hamper 
claimants  in  pursuing  the  remedies  open  to  them  according  to  inter- 
national law.  The  matter  is  somewhat  technical,  for  even  under  the 
old  procedure  the  Crown,  as  a  general  rule,  in  fact  defrayed  the  dam- 
ages and  costs  to  which  the  captors  might  be  held  liable.    The  common 
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law  rule  that  the  Crown  neither  paid  nor  received  costs  is,  as  pointed 
out  by  Lord  Macnaghten,  in  Johnson  v.  The  King  (20  The  Times  L.  R., 
697;  [1904]  A.  C,  817)  subject  to  exceptions. 

Their  Lordships  therefore  have  come  to  the  conclusion  that  in  pro- 
ceedings to  which,  under  the  new  practice,  the  Crown  instead  of  the 
actual  captors  is  a  party,  both  damages  and  costs  may  in  a  proper  case 
be  awarded  against  the  Crown  or  the  officer  who  in  such  proceedings 
represents  the  Crown. 

The  proper  course,  therefore,  in  the  present  case  is  to  declare  that 
upon  the  evidence  before  the  President  he  was  not  justified  in  making 
the  order  the  subject  of  this  appeal  and  to  give  the  appellants  leave  in 
the  event  of  their  ultimately  succeeding  in  the  proceedings  for  condemna- 
tion to  apply  to  the  court  below  for  such  damages  if  any,  as  they  may 
have  sustained  by  reason  of  the  order  and  what  has  been  done  under  it. 

Their  Lordships  will  humbly  advise  his  Majesty  accordingly,  but 
inasmuch  as  the  case  put  forward  by  the  appellants  has  succeeded  in 
part  only  they  do  not  think  that  any  order  should  be  made  as  to  the 
costs  of  the  appeal. 
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Jurisdiction  et  Droit  IntemaHonal  Public.     By  L.  Van  Praag.     The 
Hague:  Librairie  Belinfaute  Fibres.    1915.    pp.  579. 

Dr.  Van  Praag  has  produced  a  volume^  of  somewhat  more  than  six 
hundred  pages,  quarto,  upon  the  interesting  and  difficult  topic  of  '^Juris- 
diction and  Public  International  Law."  His  treatment  of  the  theme  is 
often  more  philosophical  than  legal  or  professional.  Reason  plays  a 
large  part,  though  precedent  and  authority  are  not  neglected.  He 
apologizes  for  his  inability  to  read  the  Slavic,  Italian,  Spanish  and 
Scandinavian  writers  on  this  subject  and  for  their  consequent  omission 
from  his  citations,  but  he  has  made  extended  use  of  the  French,  English, 
German,  Dutch,  and  Latin  authors,  as  well  as  those  of  this  country. 
Often  he  gives  more  than  half  of  his  pages  to  extracts  and  citations 
from  these  texts. 

He  says  in  his  preface  that  a  juridical  work  is  not  made  to  please  but 
to  convince,  and  that  it  ought  not  to  fear  being  dull  in  order  to  be  con- 
vincing. Accordingly  he  adopts  an  intricate,  parenthetical  style,  which 
though  often  laborious,  enables  him  to  make  minute  distinctions  and 
to  enumerate  exceptions  with  scrupulous  care. 

His  anal3rtical  table  of  contents  is  full  and  systematic,  covering 
twenty  pages,  and  in  it  are  found  discussed  many  subjects  which  are  of 
present  interest,  as  "What  is  a  ship  of  War?"  (pp.  499-500). 

He  greatly  amplifies  the  topic  of  '^ Exterritoriality"  as  affecting  Juris- 
diction, going  into  many  details  as  to  sovereigns,  princes,  ambassadors, 
diplomatic  representatives  of  all  sorts  and  their  entourage,  government 
ships  and  their  equipage,  as  well  as  government  aerial  craft  of  all  sorts 
with  their  equipage.  As  to  these  last,  he  finds  no  customary  rule  yet 
established,  but  he  discusses  and  discriminates  the  analogies. 

The  work  is  one  of  great  industry  and  research  and  considerable 
subtlety.  It  must  be  welcomed  as  a  serious  and  laborious  attempt  to 
solve  the  many  jurisdictional  problems  which  confront  and  often  baffle 
the  international  lawyer  and  publicist  in  the  matter  of  jurisdiction. 
The  topics  considered,  are  not  such  as  can  be  discussed  dogmatically  or 
concerning  which  hard  and  fast  rules,  fully  crystallized  and  accepted, 
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can  be  discovered  and  displayed.  The  discussion  by  Dr.  Van  Praag  is 
habitually  fair,  ingenuous  and  ingenious,  and  supported  by  adequate 
learning  and  reference  to  the  authorities. 

His  work  must  therefore  be  received  as  a  brave  and  honest  attempt  to 
guide  us  through  the  fog  which  still  obscures  many  questions  of  inter- 
national jurisdiction.  It  is  distinctly  useful,  though  it  does  not  wholly 
dissipate  the  fog. 

Charles  Noble  Gregory. 

Science  et  Technique  en  DroU  Priv6  PoeUif.  Seconde  Partie.  Elabora- 
tion Scientifique  du  droit  positif.  By  Frangois  Geny.  Paris: 
Recueil  Sirey.    1915.    pp.  xi,  422. 

The  concept  Natural  Law  is  a  i)ermanent  possession  of  the  moral 
and  juridical  world.  Since  the  first  speculations  on  the  nature  of  law  and 
justice  up  to  the  present  day,  there  never  has  been  a  moment  when  the 
idea  of  Natural  Law  in  one  or  more  of  its  chameleon  colors  has  not 
been  a  factor  of  thought  and  action.  Truly,  there  have  been  periods 
when  it  has  seemed,  under  the  weight  of  assault,  that  the  vitality  of  the 
Natural  Law  concept  had  been  crushed  to  death;  but  just  so  often  as  its 
epitaph  was  being  carved,  it  has  reappeared  beyond  the  sacred  precincts 
of  the  charnel-house,  either  in  its  old  or  in  a  new  form,  reinvigorated 
with  a  disconcerting  resistance  to  the  predatory  instincts  of  rival  theories 
of  law.  It  has  thrived  by  assaults  and  battles.  It  is  not  merely  a 
never-ending  dream  of  mankind,  as  Windscheid  put  it;  it  is  a  perpetual 
article  of  faith. 

In  a  review  of  the  first  part  of  the  present  work  for  this  Journal  in 
July,  1915,  the  learned  author's  definition  of  law  is  foimd  to  contain 
as  an  essential  element,  the  idea  of  Natural  Law.  In  order  that  the 
reader  may  not  be  misled,  the  author  now  boldly  asserts  in  the  em- 
phasis of  italics  that  ''Natural  Law  reduced  to  its  necessary  mini- 
mum *  *  *  furnishes  an  indispensable  basis  for  truly  scientific 
treatment  of  positive  law."  In  an  earlier  work  the  author  was  com- 
mitted to  the  statement  that  NatiU'al  Law  is  an  idea  too  vague  to 
serve  as  a  working-basis  for  positive  law.  Apparently,  on  this  propo- 
sition, there  has  intervened  something  of  a  change  of  position. 

Reduced  to  ultimate  terms,  there  are  two  primary  views  of  justice 
(which  is  the  crux  of  all  legal  philosophy) :  first,  that  positive  law  itself 
is  the  sole  standard  of  justice;  second,  that  positive  law  is  not  the  sole 
standard  of  justice.    As  to  the  first  view,  there  are  two  sorts  of  schools 
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of  thought:  (a)  the  positive  view  which  asserts,  by  virtue  of  the  nature 
of  positive  law  as  a  natiu'al  or  biological  product,  representing  the 
conscious  compromise  or  the  imconscious  adaptation  of  conflicting  hu- 
man interests,  that  positive  law  arises  as  a  kind  of  social  precipitate 
which  itself  represents  the  wisdom  of  the  race;  (b)  the  negative  view, 
which,  without  any  philosophical  examination  of  its  data,  accepts  posi- 
tive law  as  all-sufficient,  and  which,  therefore,  inquires  no  fiuther.  It  is 
manifest  that  each  of  these  theories  of  justice  embraces  diverse  minor 
programs.  Illustrative  of  this  point,  are  the  Imperative  and  Historical 
Schools  which  are  especially  familiar  to  the  Anglo-American  world, 
and  which,  in  the  above  classification,  are  types  of  the  negative  philo- 
sophical aspect  of  the  first  attitude  toward  the  concept  of  justice. 

The  second  point  of  view  is,  likewise,  a  complex  of  many  subordinate 
positions.  These  positions  may  be  divided  into  the  following  leading 
groups:  (a)  The  view  that  all  positive  law  is  an  artificial  interference 
with  the  natmral  process  of  struggle  and  conflict  in  life  and  therefore 
philosophically  unjustifiable;  (b)  that  positive  law  is  validated  by  an 
external,  objective  standard  of  justice;  (c)  that  positive  law  is  just  or 
unjust  as  measured  by  a  subjective  criterion;  and  (d)  that  the  justice  or 
injustice  of  institutions  of  positive  law  is  determined  by  a  transcendental 
measure. 

A  book  review  cannot  conveniently  be  made  the  means  of  a  fortified 
philosophical  thesis,  and  much  less  a  treatise;  but  it  may  be  pointed 
out  that  Natural  Law  may  mean  all  things  to  all  men.  This  perhaps 
accounts  for  the  fact  that  from  the  Sophists  to  Geny  there  have  ap- 
peared in  the  world  nearly  as  many  varieties  of  Natural  Law  as  there 
have  been  writers  on  legal  philosophy.  The  ''might  is  right"  of  Spinoza, 
the  categorical  imi)erative  of  Kant,  the  unfoldment  of  the  Volksgeist 
of  Savigny,  the  "what  is  real  is  rational"  of  Hegel,  the  compromise  of 
interest  of  Merkel,  the  social  utilitarianism  of  Jhering;  all  these — and 
can  an3rthing  in  legal-philosophical  theory  be  omitted? — are  varieties 
of  Natural  Law.  Natmral  Law  thus  becomes  nearly  synon3anous  with 
legal  philosophy;  and,  in  point  of  fact,  it  was,  it  seems,  until  recent 
years,  the  custom  to  label  the  course  of  legal  philosophy  in  German 
law  schools  as  Natural  Law. 

However,  since  the  inclusive  species  of  Natural  Law  of  the  eighteenth 
century  has  been  thoroughly  battered  in  the  breach,  a  genuine  and 
far-reaching  improvement  has  overtaken  the  speculations  on  justice. 
Natural  Law  in  the  present  age,  with  only  one  important  exception 
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(i.  e.j  the  tradition  of  Anglo-American  law  embalmed  in  the  declaratory 
theory  of  precedent),  has  given  over  the  standpoint  that  antecedent 
to  or  alongside  of  formulated  or  declared  law  there  may  be  discovered  a 
complete  and  i)ermanent  code  of  Natm^  Law  sufficient  to  the  last  detail 
to  adjust  the  conflicts  of  human  life.  Both  adjectives  of  the  code  have 
been  omitted  by  the  present-day  schools  of  thought.  Natural  Law  is 
neither  a  complete  code  of  prescriptions,  nor  is  it  a  perpetual  monument 
of  truth  and  justice.  Yet,  Natural  Law  remains.  But  it  is  Natural  Law 
thoroughly  satm-ated,  and,  also,  invigorated,  first,  with  the  historical 
element,  and,  later,  with  the  evolutionary  concept.  It  now  represents 
not  a  fixed  and  full  content  of  rules,  but  an  instrument  for  charting  the 
directions  of  human  destiny  in  accordance  with  which  the  conformability 
of  legal  rules  is  to  be  standardized.  This  would  appear  to  be  the  best 
and  the  most  unimpeachable  development  possible  at  this  time  in  the 
Natural  Law  idea;  but  the  regnant  schools  which  still  flourish  under 
the  ancient  banner,  thinking  that  such  a  solution  is  too  transcendental, 
have  occupied  intermediate  ground — ground  between  the  first  line 
trenches,  as  it  were, — ^and  propose  to  construct  lines  of  barbwire  around 
their  legal  establishment  beyond  which  it  shall  formally  be  impossible 
to  go  (Stanmiler,  Del  Vecchio)  and  within  which  protected  limits  there 
may  be  a  great  variety  of  historical  movement. 

Geny,  if  we  understand  him,  does  not  accept  as  the  basis  for  his 
Natural  Law  either  the  idea  of  immanence  or  transcendentalism.  It 
seems  to  be  a  compound  of  objective  and  subjective  factors  determined 
by  a  principle  of  intermediate  ends.  But  yet,  for  him  "  while  the  regula- 
tion of  moral  and  social  conduct  follows  a  progressive  development,  the 
criterion  must  be  sought  in  a  domain  superior  to  the  contingencies  and 
hazards  of  life."  Again,  the  '^  rational  datum  must  intervene  with  a 
preponderant  value."  He  reverts  to  the  classical  form  of  Natural  Law 
in  which  the  rational  element  is  the  essential  basis;  but  he  rejects  the 
strict  Natural  Law  (as  it  appears,  e.  g.,  in  Boistel  or  Cathrein)  where 
the  imsuccessful  attempt  is  made  to  answer  all  concrete  questions  of 
law  and  justice.  As  he  puts  it,  ''the  rational  cannot  be  reduced  to 
a  single  formula  of  precise  contour." 

Objective  justice  is  represented  to  the  mind  in  the  idea  of  order,  ''in 
the  idea  of  an  established  equilibriimi  following  the  idea  of.  harmony 
[based  on  the  nature  of  man  as  a  social,  free,  and  reasonable  being], 
moral  in  its  substance,  external  in  its  manifestations,  and  founded  on 
the  conditions  of  life  of  man  in  society."    But  he  adds,  "this  abstract 
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nature  of  justice  is  too  vague  for  a  scientific  elaboration  of  law.  It 
implies  a  philosophy  which  is  wanting."  This  appears  to  involve  the 
author  in  inconsistency;  but  whether  it  does  or  not,  it  is  clear  that  the 
Natural  Law  function  in  legal  method  is  somewhat  elusive. 

The  objective  basis  of  Geny's  rationalism  is  found  in  an  "examina- 
tion of  Institutions  of  private  law  which  show  at  their  baae  certain 
natural  data  in  which  reason  discovers,  but  not  without  difficulty, 
directions  for  human  conduct."  "History  reinforces  and  makes  precise 
these  directions  which  a  common  ideal  permits  in  turn  to  be  amplified." 
In  it  is  found  an  "ensemble  of  data  giving  the  object  of  a  true  and 
scientific  elaboration  of  law." 

In  a  word,  the  method  of  scientific  elaboration  is  baaed  on  the  follow- 
ing elements  (as  we  understand  Geny's  position) :  1.  the  nature  of  things; 
2.  reason  and  the  social  ideal;  and  3.  legal  evolution.  Geny  forestalls 
the  charge  of  eclecticism  for  his  system  with  its  multiple  bases,  and 
thinks  that  he  has  presented  not  a  mere  collection  of  attractive  residues 
of  other  litems,  but  a  reasoned  syncretism  based  on  Natural  Law. 

Natural  Law  as  employed  by  Geny  is  equivalent  to  the  issues  of 
reason,  derived  from  the  nature  of  man  in  contact  with  the  world,  and 
which,  because  of  its  origin  and  nature  appears  universal  and  immut- 
able. But  it  becomes  Natiu'al  Law  with  an  objective  base  instead  of 
a  purely  subjective  content.  He,  therefore,  finds  himself  in  accord  with 
even  such  a  revolutionary  as  Duguit  in  his  position  touching  the  objec- 
tive basis  of  law.  The  problem  of  purpose  is  always  one  of  the  stumbling 
blocks  in  legal  philosophy,  and  too  little  attention  has  been  given  hereto- 
fore to  the  important  distinction  between  ultimate  and  intermediate 
ends.  Geny  favors  that  view  of  Natural  Law  which  is  represented  in 
this  connection  by  Briitt  as  an  amendment  of  the  stiU  somewhat  in- 
flexible point  of  view  of  Stammler.  Of  the  philosophical  views  which 
have  to  a  greater  or  less  extent  agitated  the  waters  of  French  thinking, 
Geny  at  the  outset  rejects,  among  a  variety  of  other  things,  the  position 
of  juridical  socialism,  and  individual  anarchism;  and,  incidentally,  as 
a  datum  which  further  concerns  the  author's  local  setting,  be  accepts 
the  proposition  of  intuition. 

If  the  author  had  not  already  shown  his  capacity  to  correlate  his 
philosophy  of  law  with  concrete  problems  (as,  for  example,  in  his  elab- 
orate work,  D€8  Droits  sur  lea  Lettres  Missives,  reviewed  in  this  Journal, 
October,  1914),  doubt  might  and  would  be  raised  as  to  the  practical 
value  of  his  method.    Judge  Tanon,  on  this  point,  somewhere  remarked 
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with  some  bitterness  that  when  legal  philosophers  descend  to  concrete 
problems,  they  are  obliged  to  use  the  same  methods  as  practical  men; 
and  that  the  metaphysical  postulates  of  the  philosopher  are  lost  in  the 
actual  solution.  Such  an  attitude  while  in  substance  inadequate,  may 
still  be  valuable  in  aiding  to  keep  clearly  before  the  mind  proper  limita- 
tions on  the  possibilities  of  legal  philosophy  in  the  historical  world,  and 
in  restraining  overhopeful  efforts  to  hasten  the  evolutionary  process. 
It  was  the  great  merit  of  Aquinas  to  see  that  the  law  must  be  measured 
by  what  is  possible;  and,  after  all,  legal  philosophy  in  a  very  important 
measure  has  the  mission,  not  of  regenerating  the  world,  or  of  eliminat- 
ing links  in  the  chain  of  human  destiny,  but  of  explaining  social  institu- 
tions, and  of  attempting  with  great  caution  to  project  the  path  of  the 
future.  The  autonomy  of  the  human  will  and  the  scope  of  method  must 
alwayB  take  a  subordinate  place;  and  while  the  efficacy  of  effort  is  not 
to  be  wholly  denied  in  an  attitude  of  tortured  abnegation,  or  in  resigna- 
tion to  an  Heraclitean  flux,  the  function  of  effort  must  not  be  over- 
emphasized. It  is  precisely  the  task  of  philosophy  to  find  the  way  out 
of  all  these  difficulties  by  an  intimate  understanding  of  the  nature  of 
the  Time  Spirit,  on  one  hand,  and  a  scientifically  fortified  view  of  the 
reality  in  which  it  manifests  itself  on  the  other. 

The  larger  part  of  Geny's  present  contribution  deals  with  a  review 
of  modem  legal  philosophy.  No  one  in  so  vast  a  field  can  do  more  with 
thoroughness  than  treat  particular  parts  of  the  whole.  Geny  has  limited 
his  review  to  France  and  Germany.  His  examination  of  schools  and 
writers  appears  to  be  based  on  first-hand  reading,  and  his  documentar 
tion  is  always  thorough.  As  a  summary,  this  work  will  be  found  valu- 
able for  the  reader  who  lacks  the  time  or  inclination  to  read  the  sources. 

While  we  believe  that  no  true  philosophy  of  law  can  exist  without  a 
metaphysical  foundation — a  position  which  is  put  aside  by  Geny — ^yet 
we  can  regard  the  author's  plan  as  greatly  superior,  in  its  possibilitieSi 
and  richness  of  material,  either  from  the  angle  of  what  we  can  know, 
or,  of  what  we  can  do,  in  the  field  of  legal  phenomena,  to  that  type  of 
positivism  represented  by  the  Comtean  social  physics,  or  the  other 
extreme,  juridical  idealism.  We  are,  furthermore,  constrained  to  be* 
lieve,  in  the  midst  of  much  that  we  are  unwilling  to  accept  in  Geny  for  a 
philosophy  of  law,  that  he  has  in  the  main  hit  upon  a  valuable  method 
for  rationalizing  a  hitherto  imscientific  legislative  policy;  and  we  there- 
fore conclude  that  we  have  before  us  a  valuable  contribution  which 
should  be  an  influential  document  in  reaching  solid  ground  for  l^;al 
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ideas  in  the  world  upheaval  which  has  thrown  all  social,  ethical,  and 
juridical  values  into  the  melting  pot. 

Two  additional  parts  are  promised  dealing  with  a  technical  elabora- 
tion of  private  law,  to  complete  the  work  of  which  the  theoretical 
foundations  have  now  been  laid. 

Albert  Kocourek. 

Notes  of  a  Busy  Life,    By  Joseph  Benson  Foraker.    Cincinnati :  Stewart 
&  Eidd  Company.    2  vols. 

This  is  practically  an  autobiography  from  the  author's  birth  in  1846 
to  his  retirement  from  public  life  in  1914.  As  he  was  an  active  partici- 
pant in  public  affairs  from  his  boyhood,  this  work  constitutes  a  record 
of  and  comment  on  the  most  important  questions  which  agitated  the 
people  of  this  country  through  a  p)eriod  of  more  than  sfacty  years  by  one 
of  the  most  virile  and  active  minds  this  nation  has  produced. 

He  entered  the  Union  Army  as  a  private  at  the  age  of  sixteen  and 
was  discharged  from  the  service  as  captain  at  the  age  of  twenty.  He 
completed  a  full  collegiate  course  of  study  by  means  of  the  money  he 
had  saved  from  his  army  pay  and  a  contracted  indebtedness  not  dis- 
charged until  he  had  entered  his  profession.  He  became  an  able  and 
successful  lawyer  and  a  judge  of  repute.  At  the  age  of  forty  he  entered 
political  life,  was  four  times  nominated  for  governor  of  his  State  and 
twice  filled  the  office.  He  attended  the  Republican  national  conventions 
as  a  delegate  at  large  consecutively  from  1880  to  1904;  and,  as  indicating 
his  effectiveness  as  a  speaker,  he  was  twice  chosen  to  nominate  Mr. 
Sherman  for  President,  and  twice  Mr.  McKinley.  He  entered  the 
Senate  of  the  United  States  in  1897;  and  served  in  that  body  until  1909. 
Such  a  varied  and  distinguished  service  may  well  be  styled  "A  Busy 
Life,"  and  the  narrative  will  be  found  of  unflagging  interest  from  be- 
ginning to  end,  but  this  review  must  be  limited  to  that  part  of  his  career 
in  the  Senate  which  relates  to  foreign  questions  and  international 
law. 

On  his  admission  to  the  Senate  he  was  placed  on  the  Committee  on 
Foreign  Relations,  and  remained  on  that  committee  during  the  twelve 
years  of  his  service.  John  Sherman,  so  long  a  Senator  from  Ohio,  en- 
tered the  cabinet  of  President  McKinley  as  Secretary  of  State  at  the 
same  time  that  Mr.  Foraker  entered  the  Senate,  and  inunediately 
thereafter  Mr.  Mark  A.  Hanna  succeeded  Mr.  Sherman  as  Senator. 
In  The  Notes  Senator  Foraker  comments: 
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This  is  a  disagreeable  chapter  in  Ohio  politics,  not  only  because  of  the  embarrass- 
ment caused  by  the  plan  a^^reed  upon  by  the  President  and  Mr.  Hanna  for  putting 
Mr.  Sherman  in  the  cabinet  and  Mr.  Hanna  in  the  Senate,  but  also,  and  because  of 
the  unfortunate  results  that  followed,  so  far  as  Mr.  Sherman  was  concerned. 

The  latter  greatly  preferred  to  remain  in  the  Senate,  but  Mr.  Ebtnna's 
ambition  oould  only  be  satisfied  by  a  seat  in  the  Senate,  and  President 
McElnley's  obligation  to  Mr.  Hanna  could  only  be  discharged  by  in- 
ducing Mr.  Sherman  to  accept  the  transfer.  Senator  Foraker  states 
that  when  he  learned  from  Mr.  Hanna  of  this  arrangement  he  remon- 
strated to  him  plainly  against  the  appointment  of  Mr.  Sherman  as 
Secretary  of  State  at  that  particular  time,  when  we  were  threatened 
with  complications  with  Spain  and  other  European  nations.  He  was 
plainly  in  failing  memory,  and  while  he  might  go  on  doing  faithful 
work  in  the  Senate,  to  put  hiih  at  the  head  of  a  great  department,  with 
the  work  of  which  he  was  not  familiar,  at  a  critical  time,  was  to  subject 
him  to  a  tax,  both  mentally  and  physically,  for  which  he  was  not  able. 
He  failed  to  convince  Mr.  Hanna,  and  he  was  so  impressed  with  the 
unwisdom  of  the  proposed  plan,  that  he  went  at  once  to  Canton  and 
presented  the  same  remonstrance  to  the  President  elect,  warning  him 
that  the  appointment  might  make  trouble;  but  he  reports  that  he  found 
Mr.  McKinJey  thoroughly  conunitted  to  the  plan.    (Vol.  3,  pp.  499,  500.) 

After  the  new  administration  went  into  operation  it  soon  became 
apparent  that  the  President  was  largely  consulting  with  the  Assistant 
Secretary  of  State,  Judge  Day,  on  important  matters,  and  Senator 
Foraker  reports  that  Mr.  Sherman  b^an  to  take  offense  at  his  neglect. 
Nor  was  it  possible  to  keep  the  situation  concealed  from  the  diplomatic 
corps;  for  instance,  at  the  very  time  that  the  Secretary  of  State  was 
assuring  the  Japanese  Minister  that  the  annexation  of  the  Hawwan 
Islands  was  not  being  considered,  the  treaty  of  annexation  was  being 
engrossed  for  signature,  and  in  a  few  days  the  Secretary  was  called  upon 
to  sign  it.  Hence  no  one  in  Washington  was  surprised  when,  upon  the 
declaration  of  war  with  Spain,  Mr.  Sherman  tendered  his  resignation 
which  was  promptly  accepted.  What  passed  between  him  and  the 
President  has  never  been  made  public;  but  The  Notes  reports  that 
though  Mr.  Sherman  continued  to  reside  in  Washington  until  his  death, 
more  than  two  years  thereafter,  his  intercourse  with  the  President  and 
Senator  Hanna  ceased,  and  in  private  conversation  he  had  only  bitter 
words  for  them.  A  facsimile  letter  of  Mr.  Sherman  is  reproduced,  from 
which  this  extract  is  made: 
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When  he  (McE[inl^)  urged  me  to  accept  the  position  of  Secretaiy  of  State,  I 
accepted  with  some  rductance  and  largely  to  psomote  the  wishes  of  Mark  Hanna. 
The  result  was  that  I  lost  the  position  both  of  Senator  and  Secretary,  and  I  hear  that 
both  McEinley  and  Hanna  are  pitying  me  for  failing  memory  and  physical  strength. 
I  do  not  care  for  thdr  pity  and  do  not  ask  them  any  favors,  but  wish  only  to  feel 
independent  of  them,  and  conscious  that,  while  they  deprived  me  of  the  high  office 
ot  Senator  by  the  temporary  appointment  of  Secretary  of  State,  they  have  not  les- 
sened me  in  your  opinion  or  in  the  good  wiU  of  the  great  Republican  Party  of  the 
United  States.    (Vol.  1,  p.  508.) 

The  temper  of  this  letter  lends  color  to  the  report  that  flowers  sent 
from  the  White  House  to  the  funeral  in  Ohio  were  returned  by  the 
family  imused. 

The  part  which  Mr.  Foraker  had  already  taken  in  public  affairs  as 
Governor  of  Ohio  and  in  national  politics,  gave  him  at  once  a  recognized 
place  in  the  Senate  as  a  ready  and  forcible  debater,  and  soon  after  tak- 
ing his  seat  we  find  him  occupying  a  leading  part  in  the  discussion  of 
the  Spanish  situation  growing  out  of  the  Cuban  rebellion.  He  argued 
strongly  in  favor  of  the  recognition  of  the  independence  of  Cuba,  and 
was  finally  the  author  of  a  series  of  resolutions  which  became  the  basis 
of  our  declaration  of  war  against  Spain. 

In  a  foot-note  to  a  discussion  of  the  barbarous  warfare  pursued  in 
Cuba  by  Spain,  reference  is  made  to  the  new  methods  pursued  in  the 
present  war  in  Europe  by  the  submarines,  which  he  claims  cannot 
change  the  existing  rules  of  international  law.  ''Hence,  if  submarines 
cannot  remove  non-combatants  before  sinking  their  ship,  they  must 
not  sink  it.  To  hold  otherwise  is  inhuman  and  in  violation  of  the  founda- 
tion principles  of  all  law  and,  therefore,  a  practice  that  will  never  be 
approved  by  the  civilized  peoples  of  the  earth."    (Vol.  II,  pp.  17-20.) 

Some  discussion  is  had  of  the  authorship  of  the  so-called  Piatt  Amend- 
ment, which  virtually  places  the  Cuban  Republic  under  the  tutelage 
of  the  United  States.  Mr.  Foraker  states  that  the  provisions  of  that 
amendment  were  fully  discussed  in  the  Senate  long  before  they  took 
shape  in  the  Amendment,  and  that  one  of  the  earliest  proposers  of  it 
was  General  James  H.  Wilson,  commanding  a  department  in  Cuba 
during  the  American  occupation,  and  that  to  him  more  than  any  one 
else  is  due  the  credit  for  its  ultimate  adoption. 

Senator  Foraker  was  a  prominent  participant  in  the  discussion  which 
grew  out  of  the  independence  of  Panama  and  the  treaty  with  Great 
Britain  respecting  the  Canal.  He  defended  the  action  of  President 
Roosevelt  in  seeming  the  independence  of  the  new  republic.    He  was 
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the  author  of  two  important  amendments  to  the  first  Hay-Paimcefote 
Treaty:  the  first  declaring  the  Clayix)n-Bulwer  Treaty  superseded, 
and,  second,  striking  out  the  clause  providing  for  the  adhesion  of  other 
Powers.  In  a  letter  to  President  Taft,  written  after  he  had  left  the 
Senate,  he  gives  an  interesting  account  of  how  the  first  treaty,  amended 
by  the  Senate  and  rejected  by  Great  Britain,  was  revived  through  a 
confidential  conference  at  the  Senator's  residence,  sought  by  Mr.  Hay, 
the  Secretary  of  State. 

This  letter  was  written  to  show  that  it  was  the  intention  of  both 
Secretary  Hay  and  the  Senators  that  our  Government  should  be  left 
free  to  use  its  discretion  as  to  the  fortification  of  the  Canal.  (Vol.  H, 
p.  137.) 

At  the  time  President  Wilson  submitted  to  Congress  the  question 
of  om*  right  to  discriminate  in  favor  of  our  vessels  using  the  Canal, 
Mr.  Foraker  discussed  the  subject  at  some,  length  in  a  pubhc  address, 
taking  the  position  that  in  ratifying  the  second  Hay-Pauncefote  Treaty 
we  supposed  we  were  to  be  the  sole  owners  of  the  Canal,  and  that  we  had 
a  right,  if  we  saw  fit,  to  exempt  our  own  vessels  from  the  payment  of 
tolls  for  its  use.  (Vol.  II,  p.  144.)  He  also  has  made  known  his  views 
on  the  Colombian  treaty  now  pending  in  the  Senate.  In  a  letter  written 
in  1914  he  says: 

I  had  personal  knowledge  at  the  time  of  their  occiurenoe  of  all  the  facts  then  known, 
or  now  known,  so  far  as  I  am  aware,  to  which  this  treaty  has  reference.  ♦  ♦  ♦ 
Colombia  suffered  no  injury  at  our  hands,  except  only  such  as  she  brought  upon  her- 
self by  her  own  unwise  and  indefensible  conduct.  To  pay  her  $25,000,000,  or  any 
other  sum,  would  be  like  submitting  to  blackmail;  and  to  apolog^  to  her  would  be 
an  abject  national  humiliation,  for  which  there  is  no  excuse  whatever.    (lb,,  p.  450.) 

While  in  the  Senate,  Mr.  Foraker  zealously  supported  the  annexation 
of  Hawaii  to  avoid  complications  with  foreign  Powers;  and  for  the 
same  reason  the  treaty  for  the  annexation  of  the  Danish  St.  Thomas 
group,  which  failed  of  ratification  by  Denmark.  He  calls  attention  to 
the  present  importance  of  the  acquisition  of  the  latter,  in  view  of  the 
completion  of  the  Panama  Canal  and  the  situation  of  the  European 
conflict.  He  points  out  that  if  Germany  should  become  dominant  in 
Europe  she  would  overshadow  Denmark,  and,  without  directly  chal- 
lenging the  Monroe  Doctrine,  secure  control  of  St.  Thomas. 

One  of  the  most  characteristically  independent  acts  of  Senator  For- 
aker's  service  was  his  defeat  of  a  bill  reported  from  the  Conmiittee  on 
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Immigration  providing  further  and  more  drastic  legislation  as  to  Chinese 
exclusion,  a  measiu'e  which  generally  found  ready  support  in  Congress. 
Upon  examination  of  the  bill  he  found  it  in  violation  of  our  national 
obligations  and  calculated  to  bring  discredit  upon  us  as  a  nation.  Al- 
most single-handed  he  attacked  it  in  a  speech  which  he  sa3n3  was  ''one 
of  my  most  carefully  prepared  speeches  in  the  Senate."  This  speech 
brought  to  his  support  such  influential  Senators  as  Piatt  of  Connecticut, 
Hoar,  and  Cullom,  and  the  bill  was  finally  defeated.  Senator  CuUom 
in  his  Personal  Recollections  writes:  "Senator  Foraker  very  well  knew 
that  his  opposition  to  this  bill  would  not  strengthen  him  at  home,  but 
he  disr^arded  that  fact,  and  opposed  it  because  he  believed  it  was  con- 
trary to  our  treaty  obligations." 

The  general  arbitration  treaties  which  Secretary  Hay  submitted  to  the 
Senate  awakened  in  that  body  as  sturdy  opposition  as  the  first  Panama 
Canal  treaty  which  preceded  them  and  had  a  Uke  fate,  as  they  were  so 
amended  as  to  incm-  Secretary  Hay's  disapproval.  His  treatment  by 
the  Senate  was  in  his  estimation  of  such  a  character  that  he  felt  it  his 
duty  to  tender  his  resignation,  which  happily  the  President  declined  to 
accept.  In  his  Notes  Mr.  Foraker  refers  to  Mr.  Thayer's  "Life  of 
John  Hay,"  recently  published.    Of  this  book  he  says 

It  shows  that  Mr.  Hay  was  not  only  pessimistic  and  opinionated,  but  full  of  mis- 
information and  false  impressions  as  to  the  disposition  of  the  Senate  towards  himself, 
for  it  shows  that  he  scmiehow  got  the  notion  that  the  Senate  was  actuated  in  making 
its  amendments  by  a  spirit  of  spite  and  unfriendliness  with  respect  to  him,  prompted 
by  ''ignorance,"  ''incompetence/'  and  almost  every  other  lack  of  qualification  a 
man  blessed  with  a  rich  vocabulary  and  prompted  by  virulent  resentment  could 
name;  all  of  which  was  very  unlike  the  quiet,  urbane  and  affable  Mr.  Hay  whom  I 
knew.  The  following  extract  from  a  letter  he  wrot«  to  Joseph  H.  Choate  is  a  fair 
sample  of  numerous  others:  "It  is  a  curious  state  of  things.  The  howling  lunatics 
like  Mason  and  Allen  and  Pettigrew  are  always  on  hand,  while  our  friends  are  cum- 
bered with  other  cares  and  most  of  the  time  away.  '  W  has  been  divorcing  his  wife; 
Morgan  is  fighting  for  his  life  in  Alabama;  CuUom  ditto  in  Illinois;  even  when  Provi- 
dence takes  a  hand  in  the  game,  our  folks  are  restrained  by  'Senatorial  courtesy' 
from  accepting  his  favors.  Last  week  '  X '  had  delirium  tremens;  Bacon  broke  his  rib ; 
Pettigrew  had  the  grippe;  and  Hale  ran  off  to  New  York  on '  private  business/  and  the 
whole  Senate  stopped  work  until  they  got  around  again.  I  have  never  struck  a  sub- 
ject so  full  of  psychological  interest  as  the  official  mind  of  a  Senator." 

In  numerous  other  letters  Mr.  Hay  is  shown  to  have  spoken  in  a  disparaging  way 
of  the  Senate  as  a  body,  and  of  Senators  individually  as  incompetents,  who  are  "hos- 
tile and  actuated  by  ill-will"  towards  him  personalty  in  dealing  with  the  great  in- 
ternational questions  presented  by  the  treaty  he  had  framed.  In  all  this  he  was 
greatly  mistaken.    There  was  never  at  any  time  on  the  part  of  any  Senator  of  either 
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party  any  peraonal  ill-will  towards  Mr.  Hay,  of  which  there  was  any  indication  in 
the  Senate. 

Mr.  Foraker  justly  remarks,  in  r^ard  to  the  differences  between 
Secretary  Hay  and  the  Senate  respecting  the  Panama  and  arbitration 
treaties:  ''No  argimient  is  needed  to  establish  that  the  Senate  was  r^t 
and  Mr.  Hay  wrong  in  both  instances  when  privately  he  indulged  in 
such  outbreaks." 

In  his  twelve  years'  service  in  the  Senate  Mr.  Foraker  had  proved 
himself  to  be  one  of  the  most  valuable  members  of  that  body,  and  his 
usefulness  was  conspicuous  especially  in  matters  connected  with  our 
foreign  relations.  And  yet  when  he  came  before  the  people  of  his  State 
for  reelection  for  a  third  term,  he  was  rejected  and  forced  into  retire- 
ment from  the  public  service.  But  this  result  was  brought  about  by  a 
combination  of  circumstances  which  reflected  little  credit  upon  our 
democratic  S3r8tem  of  government.  Late  in  the  campaign  of  1908  a 
demagogue  of  national  reputation  made  a  speech  in  Columbus,  Ohio, 
in  the  course  of  which  he  produced  letters  between  Mr.  Foraker  and  the 
president  of  the  Standard  Oil  Company,  seciured  in  some  surreptitious 
manner,  which  with  the  interpretation  put  upon  them  by  the  speaker 
seemed  to  show  some  kind  of  improper  relation  between  them.  Added 
to  this  was  a  charge  that  as  attorney  for  certain  Cincinnati  public  service 
companies  he  had  exerted  dishonest  influence  upon  the  Ijcgislature  of 
Ohio.  Notwithstanding  Mr.  Foraker  met  these  charges  with  prompt 
denials  and  with  proofs  of  their  falsity,  which  ought  to  have  convinced 
every  impartial  voter,  they  created  such  a  prejudice  against  him  that  it 
was  impossible  to  overcome  it  in  the  short  time  remaining  before  the 
election. 

In  addition,  another  important  influence  was  brought  to  bear  against 
him  in  this  campaign.  During  his  service  in  the  Senate  he  had  found  it 
necessary  to  take  issue  with  President  Roosevelt  in  some  of  his  measures 
before  Congress,  notably  the  Brownsville  Affray.  This  so  irritated  the 
President  that  he  pursued  the  unseemly  course  of  making  a  personal 
attack  upon  the  Senator  at  a  Gridiron  Dinner,  which  the  latter  resented 
by  a  somewhat  caustic  reply.  In  the  heat  of  the  campaign  of  1908  both 
the  President  and  his  candidate  for  the  succession,  Mr.  Taft,  made  a 
discreditable  alliance  with  the  demagogues  who  were  fanning  into  a 
flame  the  scandals  above  mentioned,  and  these  high  officials  did  not  hesi- 
tate to  attack  his  official  int^rity,  notwithstanding  Mr.  Foraker  had 
done  more  than  any  other  person  to  promote  Mr.  Taft's  public  career. 
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Under  such  combined  opposition  Mr.  Foraker  went  down  to  defeat, 
and  has  never  again  been  able  to  so  reestablish  himself  before  his  con- 
stituents as  to  reenter  public  life.  Thus,  using  the  language  of  Mr. ' 
Roosevelt's  adherents,  was  ''eliminated"  from  official  service  one  of  the 
most  able  and  useful  statesmen  this  generation  of  Americans  has  pro- 
duced. His  retirement  has,  however,  enabled  him  to  render  a  last  valu- 
able service  to  his  countrymen  in  these  ATotes  of  a  Busy  Life. 

John  W.  Foster. 

The  SHesian  Loan  and  Frederick  the  Oreat,  By  the  Rt.  Hon.  Sir  Ernest 
Satow,  G.  C.  M.  G.,  LL.  D.,  D.  C.  L.  Oxford :  The  Clarendon  Press. 
1915.    pp.  xii,  436. 

This  celebrated  case  in  international  law,  the  author  says  in  his  pref- 
ace, is  mentioned  in  various  historical  works  and  treatises  on  inter- 
national law,  but  the  whole  facts  have  never  been  correctly  stated.  It 
is  his  purpose  to  give  a  full  and  correct  statement  of  the  matter.  In  the 
first  two  hundred  pages  of  the  book  is  the  author's  extended  study  of 
the  case;  and  the  remaining  two  hundred  and  thirty  pages  of  reading 
matter,  comprised  in  the  appendix,  contain  one  hundred  and  eighteen 
official  docimients  quoted  in  full  on  which  the  author  principally  bases 
his  study.  They  consist  chiefly  of  letters  and  documents  which  passed 
between  the  English  and  Prussian  Governments  and  which,  the  author 
says,  ''have,  with  but  one  exception,  never  been  printed  before."  They 
are  drawn  principally  from  the  Public  Record  Office  and  the  Britidi 
Museum  manuscripts.  Besides  these  previously  unpublished  documents, 
the  author  cites  many  others  contained  in  foiurteen  well-known  collec- 
tions of  memoirs,  letters,  treaties,  etc. 

In  the  first  chapter  he  tells  how  the.Silesian  debt  originated  while 
Silesia  was  still  a  possession  of  the  Emperor,  Charles  VI,  who  in  1734 
borrowed  from  English  merchants  two  hundred  and  fifty  thousand 
pounds  for  the  payment  of  which  he  pledged  the  revenues  of  that  prov- 
ince. The  second  chapter  tells  how,  after  the  first  Silesian  war,  when 
the  province  was  ceded  to  Prussia,  Frederick  bound  himself  to  pay 
to  the  London  merchants  the  debt  which  had  been  secured  by  its 
revenues  but  which  still  remained  unpaid.  The  third  chapter  tells  of 
numerous  Prussian  complaints  against  the  seizure  by  English  privateers 
of  French  goods  on  board  Prussian  vessels  during  the  war  between 
France  and  England  from  1744  to  1748.  Although  France  and  England 
were  actually  fighting  against  each  other  as  allies  of  Prussia  and  Austria 
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respectively,  yet  theoretically  they  were  not  at  war  with  each  other. 
Hence  Prussian  vessels  were  nominally  neutral  and  Frederick  insisted 
that  enemy  goods  on  neutral  vessels  should  not  be  seized,  unless  they 
were  contraband.  England  refused  to  admit  the  principle.  All  of  the 
remaining  chapters,  from  the  fourth  to  the  sixteenth,  are  devoted  to  a 
study  of  the  long  negotiations  between  Prussia  and  England  in  an  effort 
to  reach  a  satisfactory  settlement  of  the  question. 

Frederick  had  paid  only  a  small  portion  of  the  debt  due  the  English 
merchants  before  the  dispute  over  the  seizures  arose.  As  the  prospect 
of  his  obtaining  for  Prussian  merchants  compensation  from  England  for 
their  losses  grew  darker  and  darker  he  first  hinted,  then  suggested,  then 
threatened  that  he  would  confiscate  the  unpaid  portion  of  the  loan  due 
to  the  English  merchants  and  out  of  it  compensate  Prussian  merchants 
for  their  losses.  England  pleaded  that  this  would  be  a  violation  of  good 
faith  in  treaties  and  of  the  good  name  of  a  sovereign,  since  there  was  no 
other  security  for  the  payment  of  a  debt  owed  by  a  sovereign  of  one 
country  to  individuals  of  another  country.  Prussia  insisted  that  verbal 
assurance  had  been  given  by  an  English  Minister,  Carteret,  that  Eng- 
land would  not  confiscate  enemy  goods,  not  contraband,  in  neutral 
vessels.  Admiralty  courts  and  judicial  commissions  in  both  countries 
investigated  the  merits  of  both  questions,  and  memoirs  and  pro-memoirs 
passed  between  the  governments. 

While  negotiations  were  pending  Frederick  made  four  additional  par- 
tial payments  in  1749, 1750,  and  1751.  But  in  1752  he  placed  an  embargo 
on  the  forty-five  thousand  pounds  still  unpaid.  For  more  than  three 
years  matters  remained  without  change.  The  final  amicable  settlement 
was  due,  not  to  the  merits  or  demerits  of  the  contentions  of  either  coun- 
try, or  to  the  concessions  made  by  both,  but  to  the  exigencies  of  the  con- 
temporary diplomatic  situation. 

The  Anglo-French  commercial  and  colonial  war  had  b^un.  Each 
was  searching  for  allies  or  for  promises  of  neutrality.  Austria  had 
abandoned  the  English  alliance  and  for  years  had  been  drawing  nearer 
to  France.  Prussia  had  no  desire  to  renew  the  former  alliance  with 
France.  England  made  a  subsidy  treaty  with  Russia  to  become  opera- 
tive in  case  Prussia  should  join  France  and  attack  Hanover.  Frederick 
learned  of  this,  and  determined  to  sacrifice  something  for  an  understand- 
ing with  England  to  render  innocuous  the  Anglo-Russian  rapprochement. 
He  promised  to  accept  a  much  smaller  payment  than  he  had  been  claim- 
ing from  England  in  compensation  for  the  losses  of  his  merchants  and 
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did  not  insist  on  a  formal  endorsement  of  the  principle  he  had  been  con- 
tending for.  If  England  would  settle  on  this  basis  he  would  raise  the 
embargo  on  the  unpaid  forty-five  thousand  pounds  of  the  loan  and  pay 
also  the  accumulated  interest  amounting  to  about  a  fourth  as  much  more. 
England  was  willing  and  offered  to  pay  even  more  than  Frederick  had 
said  he  would  be  willing  to  accept,  which,  however,  was  still  only  about 
two-thirds  what  he  had  claimed  all  along.  Twenty  thousand  pounds 
was  the  amount  paid  by  England.    In  his  conclusion  the  author  says: 

To  the  English  ministiy,  as  the  form  of  declaration  exchanged  with  Michell  did 
not  mention  the  grounds  on  which  payment  was  held  to  be  due,  the  expenditure  of 
so  trifling  a  sum  must  have  seemed  a  very  insignificant  price  for  an  alliance  which  it 
was  expected  would  protect  the  king's  German  dominions  from  invasion.  Moreover, 
by  signing  this  treaty  they  stood  to  save  £500,000  a  year  which  they  would  have  had 
to  pay  for  the  Russian  auxiliary  force,  if  it  had  been  required  to  assist  in  repelling  an 
attack  from  Frederick.  They  sacrificed  no  principle  of  international  law  as  they  con- 
ceived it,  and  their  reply  to  the  Prussian  arguments  had  been  left  without  a  rejoinder. 
It  is  probable  that  they  considered  the  promises  given  by  Carteret  in  respect  of 
Prussian  ships  and  cargoes,  somewhat  without  reflection  and  in  ignorance  of  the  prac- 
tice of  English  prize-courts,  to  constitute  a  debt  of  honor  which  they  could  not  ul- 
timately evade.  If  so,  they  oertunly  took  a  right  view.  The  word  of  a  minister  for 
foreign  afifairs  given  to  the  diplomatic  agent  of  a  friendly  Power  is  binding  in  honor 
on  the  government  and  the  nation  which  he  represents. 

Simultaneously  with  this  settlement  the  Convention  of  Westminster 
of  January,  1756,  was  concluded,  which  was  the  defensive  alliance  be- 
tween England  and  Prussia  that  ripened  the  next  year  into  the  close 
offensive  and  defensive  alliance  which  bound  them  together  against  the 
similar  aUiance  between  France  and  Austria  taking  shape  at  the  same 
time. 

Students  of  international  law  will  welcome  this  full  presentation  of 
this  famous  case  that  is  so  frequently  cited  as  a  precedent  in  studies 
and  cases  involving  the  status  of  enemy  goods  on  neutral  ships,  the 
retention  of  money  owed  by  a  sovereign  or  government  of  one  country 
to  citizens  of  another  as  a  means  of  reprisal,  and  the  confiscation  or 
repudiation  of  public  debts.  Students  of  diplomatic  history  will  welcome 
it  for  the  interesting  light  which  it  casts  on  the  triangular  relations  be- 
tween Austria,  England  and  Prussia  from  the  beginning  of  the  Austrian 
Succession  War  to  the  b^inning  of  the  Seven  Years*  War. 

The  author  has  practically  closed  his  book  to  a  considerable  number 
of  readers  who  might  have  used  it  because  he  has  3delded  to  the  tempta- 
tion, which  imfortunately  many  amateurs  especially  3rield  to,  of  intro- 
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ducing  into  the  body  of  the  page  quotations  from  foreign  languages. 
To  be  sure  not  many  who  are  unable  to  read  French  or  German  will 
care  to  follow  in  detail  such  a  technical  study  in  international  law  or 
diplomacy;  but  there  may  be  some.  It  shows  better  taste  for  an  author 
to  translate  or  summarize  such  statements  in  the  body  of  his  page  and, 
if  there  is  any  special  significance  in  the  original,  quote  it  in  full  in  the 
footnotes  or  appendices.  This  enables  the  technical  student  to  get  all 
the  value  there  is  in  the  original  and  still  leaves  it  possible  for  the  pos- 
sessor of  a  single  language  to  follow  the  thought  of  the  writer.  In  the 
case  of  his  lengthy  French  quotations  the  author  has  given  a  fairly 
full  condensed  summary  of  the  thought  in  his  very  helpful  marginal 
topics  which  he  supplies  opposite  his  English  as  well  as  French  para- 
graphs. 

William  R.  Manning. 
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Oaear  StiUich.    Friedens  Warte,  18:17,    Jan. 
Balkans,    Balkan  (The)  cauldron.    W,  Morton  Ftdlerton,    World's  Work,  51:442. 

Feb. 

.    Balkans  (The)  and  diptomacy.    J.  W,  Headlam,    Atlantic,  1/7:122.    Jan. 

.    British  diplomacy  in  the  Near  East.    Quarterly  R.,  ff7:164.    Jan. 

.    Bukareeter  (Der)  Frieden.    Dr,  Freiherr  von  Jettel.    Deutsche  R.,  40  (4): 

276.    Dec. 
.    Factors  in  the  problem  of  the  Near  East.    J,A,R,  MarrioU.    Fortnightly, 

Ptf:448.    March. 
.    Hellenic  (The)  factor  in  the  problem  of  the  Near  East.    J,A,R,  MarrioU, 

Edinburgh  R.,  SS5.-21.    Jan. 
-.    Zusammenbruch  (Der)  Serbiens  und  der  Geschichte.     Balkan-experiment 


derEntente-mftchte.  Vcm  etn«m  dsterreicMscA-^inpariacAen  2>tp2otfuiteyi.  Deutsche 
R.,4i  (1):99.    Jan. 

Bdffium,    Belgium  and  Pan-Netheriandism.     Raumond  CoUeye  de  Weerdt,    Con- 
temporary, dd:378.    March. 

',    German  methods  of  penetration  in  Belgium.    Henri  Davignon,    Quarteriy 

R,,£26:IZ0,    Jan. 

Neutralit&t  (Die)  Belgiens  imd  die  Festungsvertrftge.    Joatf  Kohler,    Z. 


fCkr  V(dkerTecht,  9:2&S, 
Blockade,   See:  Inlemational  Law, 
Bulgaria.    Bulgieurien   imd   die   Zentralm&chte.     Ivan  Oheorgor,     Osterreichtsche 

Runds,  46',5S.    Jan. 
China.   China,  Japan  and  the  Hundred  Days.   E.  B,  Milford,   Atlantic,  117^232, 

Feb. 
.    Restoration  (The)  of  monarchy  in  China.    J,  O.  P.  Bland.    Edinbuqj^  R., 

eeSilO,    Jan. 

Yuan  Shih-Ktu  and  the  throne  of  China.    Frederick  Moore,   Worid'sWoric, 


51:370.    Feb. 
Consuls.    Grigen  y  evoluci6n  de  la  instituci6n  consular.     Daniel  Antocoletz.     R. 

Diplomatica  y  Consular  Argentina,  /  :42.    Nov.,  1915. 
Contraband  of  War,   See:  International  Law, 
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Contributions,    Contributions  de  guerre  mensuelles  impos^es  par  TAllemagne  sur 

pays  d'occupation.    Edouard  Clunet.    Clunet,  43:48, 
Courts.    Our  Canadian-American  High  Court.     Laiorence  J.  Burpee.     Review  of 

Reviews  (N.  Y.),  55:181.    Feb. 
.    Justiciability  (The)  of  international  disputes.    Jesse  S.  Reeves.    Amer. 

Political  Science  R.,  iO:44.    Feb. 
Cuba.    Cuba  y  Hawaii.    Jos&  Sixto  de  Sola.    Cuba  Contempor&nea,  d:313.    Dec., 

1915. 
Dedaratian  of  Rights  of  Nations.    Declaration  of  the  rights  and  duties  of  nations 

adopted  by  the  American  Institute  of  International  Law  at  its  first  session  in 

the  city  of  Washington.    January  6,  1916.    Advocate  of  Peace,  7^:63.    March. 
Denmark.    Denmark  and  the  great  war.    With  map.    Geojfrey  Pyke.    Fortnightly, 

96:3S.    Jan. 
Diplomacy.    Carrera  diplom&tica  y  consular.    R.  Diplomitica  y  Cdnsular  Argentina, 

1:53.    Nov.,  1915. 
.    Diplomada  y  diplom&ticos.    R.  Diplomitica  y  Consular  Argentina,  1:3. 

Nov.,  1915. 
Enemy  Subjects.    Declaration  des  biens  des  sujets  ennemis  en  Allemagne.    Clunet, 


.    Du  r6le  des  Administrateurs-S^uestres  des  biens  appartenant  k  des  sujets 

ennemis  en  France.    A.  Reulos.    Clunet,  43:5. 
European  War.    Al  margen  de  la  guerra.    Triunfo  financiero  de  AUeman  Alemania. 

P.  MaximUiano  Estdbanez.    Espafia  y  America,  /^:494.    Dec.,  1915. 
.    Anglo-Swedish  opposition.     Robert  Crozier  Long.     Fortnightly,  96 :2S5. 

Feb. 
.    Aus  den  Sinn  dieses  Krieges.     Hermann  Keyserling.     Friedens  Warte, 

18:12.    Jan. 
.    Danish  (The)  agreement  and  the  feeding  of  Germany.    Quarterly  R., 

eg6:267.    Jan. 
.    De  Europa  en  llamas.    Palabras  de  un  neutrale.    Luis  Rodriguet  Embil. 

Cuba  ContemporAnea,  7:189.    Feb.,  1915. 
.    Deutschland  imd  der  Weltkrieg.    Johann  HaUer.    Saddeutsche  Monat- 

shefte,  1916:177.    Nov. 

.    Economics  and  the  war.    J.  A.  R.  Marriott:    Fortnightly,  96:71.    Jan. 

.    Economists  on  war.    F.  Y.  Edgworth.    Economic  J.,  £^:604.    Jan. 

.    Has  the  present  war  justified  M.  Bloch's  conclusions  based  upon  his  work 

on  *'The  futiire  of  war"?    Economist,  82'&.    Jan. 
.    Hoever  moeten  onze  wenschen  gaan?    B.  de  Jong  van  Beek  en  Donk. 

Vrede  door  Recht,  16:286.    Dec. 
.    Influence  de  la  guerre  sur  les  oontrats  de  foumiture  et  sur  certaines  cate- 
gories de  vente  k  piix  courant  d'aprte  la  doctrine  allemand.    Neukamp.   Climet, 

43:06. 
.    Krieg  (Der)  gegen  England.     WUhdm  Weiler.     SUddeutsche  Monats., 

191S:28S.    Dec. 

.    Krigens  Okonomi.    L.  V.  Birck.    Gads  Dansk  M.,  10:ies.    Dec. 

.    Nostra  (La)  dichiarazione  di  guerra.    R.  diritto  int.,  9:182. 

.   Our  nearest  and  dearest  enemies.   E.J.Dillon.   Fortnightly,  ^:1.   Jan. 


Digitized  by 


Google 


PERIODICAL  LITERATURE  OF  INTERNATIONAL  LAW  463 

— .  Peace  proposals  and  our  conduct  of  the  war.  Economist,  8B:254,  Feb. 
— .  Probleme  (Le)  de  la  paix.  L,  von  Buck.  R.  pol.  int.,  1915  t2Sl,  Nov. -Dec. 
— .    Recent  war  news.    Our  foreign  and  commercial  policy.    Economist,  82: 

214.    Feb. 
— .    Reconstitution  (La)  de  FEurope.    D'aprds  la  livre  de  A,  H.  Fried,    La 

Paix  par  le  droit,  2S:5eO. 
— .    Volk  (Das)  in  Waffen  einst  imd  jetzt.   A,  von  Janson.    Deutsche  Runds., 

4j?(4):140.    Jan. 

— .    War  economics.    F.  W,  Petkick  Lawrence,    Economic  J.,  £6'M2,    Dec. 
— .    Warum  Mitteleuropa?  PatdR^Mxxch,    Osterreiehische  Runds.,  4^:1.   Jan. 
Woftir  k&mpfen  Frankreich  und  Russland  noch?     Freiherr  wn  Jettel, 


Deutsche  R.,  4^(1)  :34.    Jan. 
Fiore,  Paequale,    Pasquale  Flore.    E.  CateUani,    R.  di  diritto  intemazionale,  d:141. 

Aug. 
Oreat  Britain.    Integrity  (The)  of  the  empire:  The  ofifer  of  Cyprus  to  Greece.    Sir 

Francis  PiggoU,    19th  Century,  7^:240.    Jan. 
Germany.    AmbigQit^  de  la  denationalisation  allemande.    A.  W,    Clunet,  ^:69. 
.    Aus  der  Altdeutschen  Gedankenwelt.    Fritz  Endres,    SUddeutsche  Monat- 

shefte,  1915:255.    Not. 
.    Deutsche  Reisziele  nachbar.    Jos.  Hofmiller.    SQddeutsche  Monats.,  9 

(4):526.    Nov.,  1916. 
.    Droit  pour  F^tat  bellig^rant  de  punir  les  individus  appartenant  k  I'arm^ 

selon  le  point  de  vue  allemand.    Beting.    Clunet,  >{5:72. 

.    Germany  and  cotton.    W.  J.  Ashley.    Atlantic,  117:110.    Jan. 

.    Sicherung  (Die)  unserer  Zukunft.   Max  wm  Ouiber,  SUddeutsche  Monats., 

P(4):49.    Oct. 

Staatsvertr&ge  der  deutschen  Bundesstaaten  Ober  die  Bestrafung  von 


FoTstfrevein  und  fihnlichen  Vergegungen.    Karl  Neumeyer.    Z,  fCkr  Volkerrecht, 

9:310. 
Haiti.    Assassination  and  intervention  in  Haiti.    Geo,  Marvin.    World's  Woik,  31 : 

404.    Feb. 
Industrial  Property,    Ragles  temporaires,  en  raison  de  F^tat  de  guerre,  en  matidre 

de  propri6t6  industrielle.    Clunet,  ^:8g. 
International  Law,    Acquisici6n  de  bienes  inmuebles  por  los  estados  extranjeros. 

Carlos  M.  Kier.    R.  Diplomatica  y  Consular  Argentina,  1 :31.    Nov.,  1915. 
.    Belgische  (Die)  Volkskrieg  und  Art.  1  und  2  der  Haager  Landkriegsordnung. 

Kad  Strupp.    Z.  fttr  Vttlkerrecht,  9:2Sl. 

.    De  la  personality  morale  des  nations.    E.  Boutroux.    Clunet,  43:60. 

.    Force  (The)  of  precedent  in  international  law.    James  Parker  Hall.    Int. 

J.  of  Ethics,  iS&:149.    Jan. 
.   Guerre  (La)  actuelle  et  le  droit  des  gens.   A.  Pillet.   R.  g6n.  de  dr.  int.  pub. 

«5:5. 

Idees  (Les)  des  professeurs  de  droit  et  d'dconomie  politique  des  University 


de  TAllemagne.    George  BUmdel.    Bui.  Men.  de  la  Soci^te  de  Legislation  com- 
pare, 4S:eS.    Jan.-March. 

— .    Intemationaal  (Het)  privaatrecht  en  de  oorlog.    Josephus  Jitta,    Vrede 
door  Recht,  1^:294.    Dec. 
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— .    Kriegsgefangenen  (Die)  und  das  int^nationale  Recht.   Julius  wm  Wlaaaca. 

Z.  ftkr  V5lkerrecht,  9:276. 
— .    Legge  naturale  e  diritto  interoazionale.    La  Civilta  Catolica,  1915(4)  :513. 

Dec. 
— .    Neutrality  and  international  law.    Amo8  S.  Hershey.    Int.  J.  of  Ethics, 

B6:1G8.    Jan. 
— .    Politische  Gleichgewicht.   Funfter  vOlkerrechtlicher  Brief .  A.vonKirchen- 

heim,    Deutsche  R.,  4^(4)  :308.    Dec. 
— .    Questioni  di  diritto  intemaaonale  relative  alia  presente  guerra,  esaminate 

e  discufise  nelle  principali  Riviste  giurdiche  della  Gennania.    D,  AngUoUi,    R. 

di  diritto  int.,  9:185. 
— .    Repr^sailles  (Des)  dans  la  guerre  allemande  par  I'asphyxie  et  les  liquides 

enflaznmte.    Clunet,  ^:126. 

— .    Situation  (La)  intemationale.    Yves  Ouyot.    J.  des  Economists,  75:3.   Jan. 
— .    Uti  possidetis.    Josi  lAon  Sudres.    R.  Diplom&tica  y  Consular  Aigentinat 

2:1915. 
— .    V^errecht  fCkr  weitere  Kreise.    Van  SkuUsanwaU  Knorr,    Z.  fOr  Volker- 


recht,  9:340. 

— .    VOlkerrechtswidridge  Ftihrung  des  belgiBchen  Vtflkskriegs.    Z.  fdr  V&Iker- 
recht,  9:376. 
-.    Zukunft  (Die)  des  Vttlkerrechts.    Karl  van  Stenffd,    Deutsche  R.,  ^(4): 


293.    Dec.,  1915. 
InUmaiional  Law  Sacieties.    Sociedad  (La)  Argentina  de  derecho  Intemacional. 

Ernesto  Restrelli.   R.  Diplomitica  y  Ck>n8ular  Argentina,  1  .-61.    Nov.,  1915. 
.    Sociedad  (La)  Cubana  de  derecho  intemacional.    Juan  C.  Zamara.    Cuba 

Contempor&nea,  W:76.    Jan. 
.    Sociedad  Ecuatoriana  de  derecho  Intemacional.    Boletin  del  Ministerio 


de  Relaciones  (Ecuador),  Dfecember,  i9i5 :817. 
Japan,    America  and  Japan.    Baran  Eiichi  Shibusaiva,    Century,  9i '.541.    Feb. 
LdUrary  and  Artistic  Property,    Restrictions  ftpport^es  par  la  legislation  spdciale  de 

la  guerre  H  la  production  des  ceuvres  intellectuelles.    Clunet,  4SSh 
Luxemburg.    Luxemburg  and  the  war.    Francois  Chribble,    Edinbuigh  R.>  JftS5:121. 

Jan. 
MariHme  Law.    Blockade  (The)  of  Germany— statistics  and  policy.    EcoDoaust, 

8$:IQ6,    Jan. 
.    Buitiecht  (Het)  ter  Zee.    /.  Van  der  Flier,    Vrede  door  Recht,  i&:307. 

Dec. 
.    Caract^re  legitime  et  n^cessitaire  du  blocus  maritime  exero6  par  les  allite 

dans  la  guerre  actuerre.    Clunet,  ^:48. 
.    Diplomatics  (The)  and  the  economics  of  the  blockade  of  Geraiany.    Ekxm- 

omist,  8iS:l2S,    Jan. 
.    Durchsungen  (Die)  neutraler  Schiffe  durch  saglische  BehOrden.    H,  TTitt- 

maack,    Deutsche  R.,  4^(1)  :105.    Jan. 
.    Empleo  (El)  de  submarinos  en  la  guerra  maritima.    Moreno  Isadoro.    R. 

Diplom&tica  y  Consular  Argentina,  /  :48.    Nov.,  1915. 
.    Freiheit  (Die)  der  Meere.    OUo  Maas.    SOddeutsche  Monatahefte,  1915: 

233.    Nov. 
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— .  Neutral  countries  and  sea  commerce.  Sir  Alfred  Hopkinaon,  Eklinburgh 
R.,  £S9:159.    Jan. 

— .  Protestation  am^ricaine  oontre  le  traitement  impost  aux  navires  neutres 
par  I'Angleterre  dans  la  guerre  actuelle.    Clunet,  4^:339. 

— .  Ravitaillement  de  Tennemi  par  le  moyen  des  navires  neutres.  P. 
Clunet,  43:23, 

— .    Submarine  (The)  in  war.    Robt.  WUden  Neeser.    Scribners,  69'M,    Jan. 

— .  Under-sea  war  against  merchantmen.  Frankfurter  Zeitung,  Feb.  25»  1916; 
N.  Y.  Times,  Mch.  1,  1916. 

— .  War  (The),  the  blockade  policy  officially  explained  and  the  Baralong  in- 
cident.   Economist,  82:^.    Jan. 

— .    Zur  Lehre  des  intemationalem  Wasserrechts.    Dr.  Lederle,    Annalen  des 


Deutschen  Rechts,  ^:598. 
Monroe  Doctrine.    Doctrine  (La)  de  Monroe.    E.  GonavU.    R.  pol.  et  pari.,  ^5:401. 

Dec. 
Morocco,    Trait6  (Le)  Franco-Espagnol  du  27  novembre  1912  concemant  Morocco. 

R.  g6n.  de  dr.  int.  pub.,  22:A3!3,    Nov.-Dec. 
Pan  America.    Effect  (The)  of  the  war  on  Pan-American  co-operation.    Senhor 

Manod  de  Oliveira  Lima.    Advocate  of  Peace,  75:13.    Jan. 
.    Effects  of  world  war  on  Central  and  South  America.    Waller  Scott  Penfield. 

Advocate  of  Peace,  75:20.    Jan. 
.    Estados  (Los)  Unidos  y  la  America  Latina.    Angd  Marias.    Espafia  y 

America,  1^:300.    Feb. 
.    Intromisidn  (La)  de  los  extranjeros  en  nuestros  asuntoe  dom^stioos.    Mario 

Gueral  Moreno.    Cuba  Contemporanea,  7:137.    Feb.,  1915. 
.    Inviolabilidad  (La)  del  oontinente  Americano.    S.  Perez  Triana.    Cuba 

Contempor&nea,  5:323.    Aug.,  1915. 
.    Our  Latin-American  policy.     Richard  Olney.     N.   Amer.   R.,  203:185. 

Feb. 
.    Pan  (The)  American  Union  and  Peace.    John  Barrett.   Advocate  of  Peace, 

75:7.    Jan. 

Pan  Americanism  as  a  lesson  for  Europe.    Alfred  H.  Pried.    Advocate  of 


Peace,  75:17.    Jan. 
Pan  American  Scientific  Congress.    Address  by  Ambassador  Suarez  of  Chile  before 

the  Second  Pan  American  Scientific  Congress,  December,  1915.    Pan  American 

M.,  22:158. 
— .    Address  of  Honorable  Robert  Lansing  before  the  Second  Pan  American 

Scientific  Congress  December,  1915.    Pan  American  M.j  22:251. 
— .    Pan  American  Scientific  Congress.    John  H.  Comyn.    Pan  American  M., 

22:166. 

Second  Pan  American  Scientific  Congress.    J.  M.  Chappie.    National  M., 


45:768.    Feb. 
Papacy.    Benoit  XV  et  la  r51e  Internationale  de  la  papaut^.     Yves  de  la  Brih-e. 

Etudes,  H6:U5,  312. 
Persia.    Germans  (The)  in  Persia,    RobeH  Machray.    Fortnightly,  ^:342.    Feb. 

.    Persia  and  the  allies.    E.  J.  Dillon.    Contemporary,  99:315.    March. 

Prites.    **Kim"  (The)  case.    H.  Reason  Pyke.    Law  Q.  R.,  5^:50.    Jan. 
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— .    Priflengerecht  Hamburg.    Der  FaJl  "Glitra."    Der  Fall  "Maria."    Der 
Fall  "Indian  Prince."    Z.  ftir  Vttlkerrecht,  ^:399. 
-.  Tribunaux  (Lea)  de  prises  en  Grdoe.    Leur  constitution,  leur  fonctionne- 


ment  et  leur  jurisprudence.    St,  P.  S^iriades.    R.  gki,  de  dr.  int.  pub.,  ;S9:31. 
Rumania.    Politische  und  unpolitisohe  Ermneningen  aus  Rumanien.    Deutsche  R., 

4^(1)  :90.    Jan. 
Svriizerland.    Stellung  (Die)  der  neutralen  Schweiz  zu  Deutschland  im  Weltkriege. 

Johannes  Wendland.    Grensboten,  75(1)  :37. 
Treatiea.    Timor.    Interpretazione  dei  trattati.    R.  di  diritto  int.,  9t2ll. 
.    Questiones  de  protocole.   MarSchal  de  la  Covr.   R.  Diplomatica  y  C(»isular 

Argentina,  i:37.    Nov.,  1915. 

.    Ck)lombian  (The)  treaty.   By  Latin  American,    N.  Amer.  R.,  S0S:55.   Jan. 

Pending  (The)  treaty  with  Colombia.    Edwin  Maxey.    Review  of  Reviews 


(N.  Y.),  55:191.    Feb. 
Triple  Alliance,    Eritik  dee  Dreibundvertrag.    WUhdm  Franknoi,    Deutsche  R., 

41  (1):13.    Jan. 
.    Entstehungs  (Die)  Geschichte  des  Dreibundvertrags.    Wilhelm  Franknai. 

Deutsche  R., -$0(4)  :241.    Dec. 
Turkey.    Capitulations  (Les)  Ottomanes.    K&mal  HUmy.    R.  pol.  int.,  1916:252. 

Nov.-Dec. 
United  States,    "Bankrupt  diplomacy."    An  address  February  15,  1916,  by  Elihu 

Boot,   Review  of  Reviews  (N.  Y.),  55598.    March. 

.    Manifest  destiny  in  America.    H.  M.  Chittenden.    Atlantic,  ii7:48.    Jan. 

— '^ — .    Protection  of  American  citiaens.   Damd  Jayne  HUl.   N.  Amer.  R.,  iSQ5:381. 

March. 
Vienna,  Congress  qf.    Cari  Bertuch's  Tagebuch  vom  Wiener  Kongreas.     Hans 

MOUer,    Deutsche  Runds.,  ^(1)  *.86.    Jan. 
War.    Krieg  und  Charakterveredlung.    H,  von  BeauUeu.    Friedens  Warte,  18:9. 

Jan. 
.    Selbstverwaltung  und  Kriegswirtsdiaft.   Ernst  GdrUher.    Deutsche  Runds., 

^(1):1.   Jan. 

Katsbtn  Sellbbs. 
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THE  SALE  OF  MUNITIONS  OF  WAR 

The  rights  and  duties  incident  to  neutrality  is  a  branch  of  international 
law  that  is  of  comparatively  recent  growth.  Still  the  distinction  between 
belligerent  nations  and  neutral  nations  and  between  enemy  goods  and 
neutral  goods  has  been  recognized  from  quite  early  times.  In  the  well- 
known  collection  of  maritime  law  known  as  the  Consolato  dd  Mare^ 
which  made  its  appearance  in  the  fourteenth  centuiy,  the  rule  is  laid 
down  that  enemy  goods  on  neutral  ships  are  liable  to  capture,  but  neutral 
goods  on  enemy  ships  must  be  restored  to  their  owner.  This  rule  evi- 
dently assumes  also  the  existence  at  that  time  of  the  belligerent  right  to 
visit  and  search  neutral  vessels.^ 

But  it  seems  that  not  imtil  the  time  of  Grotius  was  any  attempt  made 
to  lay  down  a  rule  regarding  the  duty  of  neutrals  toward  belligerents. 
In  his  great  work  published  in  1625  he  does  not,  however,  use  the  terms 
"neutrals'*  and  "neutrality,"  but  in  a  very  brief  chapter  refers  to  those 
whom  he  calls  qui  in  beUo  medii.  He  also  was  far  from  recognizing  the 
modem  rule  of  strict  impartiality,  and  distinguished  between  the  obli- 
gations of  a  neutral  toward  a  belligerent  waging  a  just  war  and  one  wag- 
ing an  unjust  war.'  But  a  far  more  important  distinction  drawn  by 
Grotius  was  that  relating  to  the  kind  of  goods  belonging  to  a  neutral 
which  were  susceptible  of  capture  by  a  belligerent.  In  this  he  may  be 
said  to  have  laid  the  basis  for  the  modem  law  of  "contraband" — 

1  "The  ancient  rule  of  the  ConsoUUo  del  Mare,  in  reoogniang  the  right  to  capture 
enemy's  property  on  neutral  vessela  evidently  recognizes  the  belligerent  right  of 
visitation  and  search  for  the  purpose  of  ascertaining  the  pioprietaiy  interest." — 
Wheaton,  Hist.,  p.  145. 

* "  It  is  the  duty  of  neutrals  [qui  in  heUo  medii]  to  do  nothing  which  may  strengthen 
the  side  which  has  the  worst  cause,  or  which  may  impede  the  motions  of  him  who 
is  carrying  on  a  just  war;  and  in  a  doubtful  cause,  to  act  alike  to  both  sides  in  per- 
mitting transit,  in  supplying  provisions,  in  not  helping  persons  besieged." — De  Jure 
BeUi  el  Pads,  Bk.  Ill,  ch.  XVII,  3  (Whewell's  translation). 
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though  he  does  not  use  this  term.'  It  must  be  observed  that  in  the  first 
class,  which  we  call  ''absolute  contraband/'  he  includes  munitions  of 
war.  It  must  also  be  observed  that  the  restriction  that  he  places  upon  the 
furnishing  to  a  belligerent  of  articles  in  this  class,  is  their  liability  of 
capture  by  the  belligerent.  He  thus  recognizes  the  fact  that  the  preven- 
tion of  the  furnishing  of  munitions  of  war  is  a  belligerent  right  and  not  a 
neutral  duty. 

It  is  to  Vattel,  however,  that  we  are  indebted  for  the  clearest  and  most 
explicit  statement  of  the  law  of  neutrality  as  it  existed  in  the  eighteenth 
century.  His  book  on  the  Law  of  Nations  was  published  in  1758.  The 
chief  defect  in  his  conception  of  neutrality  was  in  the  approval  of  a 
general  custom  of  his  time  to  the  effect  that  a  neutral  might  afford  pecun- 
iary or  military  assistance  to  a  belligerent,  provided  it  was  in  accordance 
with  a  previous  treaty  stipulation  * — ^a  rule  which  formerly  went  under 
the  name  of  "imperfect  neutrality,"  but  which  no  longer  exists.  For 
our  present  purpose  the  most  significant  part  of  Vattel's  chapter  on 
neutrality  is  that  which  discusses  the  status  of  neutral  trade  in  its  re- 
lation to  belligerent  Powers.  In  the  first  place,  he  holds  that  neutrals 
are  under  no  obligation  to  renounce  their  commerce,  even  ia  the  matter 
of  furnishing  a  belligerent  with  war  supplies,  provided  they  are  willing 
to  furnish  similar  supplies  to  the  other  belligerent.^  In  the  next  place, 
he  calls  attention  to  the  fact  that  the  cfurriage  of  war  supplies  to  one 
belligerent  exposes  the  owner  of  the  goods  to  the  risk  of  having  his 
commodities  captiured  by  the  other  belligerent,  who  has  a  right  to  make 

s  "But  the  question  often  arises,  what  is  lawful  [to  be  captured]  against  those 
who  are  not  our  enemies,  or  who  do  not  allow  themselves  to  be  so  called,  but  who 
provide  our  enemies  with  supplies  of  various  kinds.  *  *  *  In  the  first  place, 
we  must  make  a  distinction  as  to  the  things  supplied.  For  there  are  some  articles  of 
supply,  which  are  useful  in  war  only,  as  arms;  others  are  of  no  use  in  war,  but  are 
only  luxuries;  others  which  are  useful  in  war  and  out  of  war,  as  money,  provisions, 
ships  and  their  furniture." — Ihidf  Bk.  Ill,  ch.  1,  5. 

*  Vattel,  Bk.  ra,  ch.  VII,  §  105. 

*  "It  is  certain  that,  as  th^  [neutrals]  have  no  part  in  my  quarrel,  th^  are  under 
no  obligation  to  renounce  their  commerce  for  the  sake  of  avoiding  to  supply  my 
enemy  with  the  means  of  carrying  on  the  war  against  me.  Should  tbey  affect  to 
refuse  selling  me  a  single  article,  while  at  the  same  time  they  take  pains  to  convey  an 
abundant  supply  to  my  enemy,  with  the  evident  intention  to  favor  him— such  par- 
tial conduct  would  exdude  them  from  the  neutrality  they  enjoyed.*" — Ibid,  Bk.  Ill, 
ch.  Vn,  §  111. 
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such  a  capture.*  Again,  after  defining  contraband  goods  as  '^  commodi- 
ties particularly  useful  in  war/'  such  as  arms,  ammunition,  etc.,  he  states 
that  the  means  of  preventing  their  transportation  to  a  belligerent  to  be 
the  confiscation  of  such  contraband  goods  when  captured  by  the  enemy, 
and  asserts  that  the  owner  by  assuming  this  risk,  thereby  forfeits  the 
protection  of  his  own  government.^  Especial  attention  is  called  to  the 
fact  that  Vattel  is  careful  to  discriminate  between  the  liability  of  neutral 
subjects  and  the  responsibility  of  neutral  governments  in  the  matter  of 
carrying  contraband  goods,  showing,  on  the  one  hand,  that  the  con- 
fiscation of  such  goods  can  give  no  offense  to  neutral  governments;  and, 
on  the  other  hand,  that  neutral  governments  are  not  held  responsible  for 
the  carrying  of  contraband  goods  by  their  subjects.^  In  the  whole  of 
Vattel's  treatise  there  is  not  a  hint  that  the  prevention  of  the  traffic  in 
contraband  goods  is  a  duty  on  the  part  of  a  neutral  state,  but  is  a  matter 
that  affects  solely  the  interests  of  a  belligerent,  to  whom  is  given  the 
right  of  confiscation. 
It  was  the  purpose  of  the  publicists  of  the  eighteenth  century  to  pro- 

•  ''When  I  have  notified  to  them  [that  is,  neutrals]  my  declaration  of  war  against 
such  or  such  a  nation,  if  they  afterwards  expose  themselves  to  risk  in  supplying  her 
with  things  which  serve  to  carry  on  war,  they  will  have  no  reason  to  complain  if  their 
goods  fall  into  my  possession.  *  *  *  They  suffer  indeed  by  a  war  in  which  they 
have  no  concern;  but  they  suffer  accidentally,  I  do  not  oppose  tJieir  right;  I  only  exert 
my  own,  and  if  our  rights  clash  and  redprocally  injure  each  other,  that  circumstance 
is  the  eflfect  of  inevitable  necessity."— /6id,  Bk.  Ill,  ch.  VII,  §  111. 

Y  "But  in  order  to  hinder  the  transportation  of  contraband  goods  to  an  enemy, 
are  we  only  to  stop  and  seize  them,  paying  the  value  to  the  owner, — or  have  we  a 
right  to  confiscate  them?  Barely  to  stop  these  goods  would  in  general  prove  an  in- 
effectual mode,  especially  at  sea.  *  *  *  Recourse  is  therefore  had  to  the  ex- 
pedient of  confiscating  all  contraband  goods  that  we  can  seize  on,  in  order  that  the 
fear  of  loss  may  operate  as  a  check  on  the  avidity  of  gain,  and  deter  the  merchants 
of  neutral  countries  from  supplying  the  enemy  with  such  commodities.  *  *  * 
On  this  account  [the  belligerent]  notifies  to  the  neutral  states  her  declaration  of  war, 
whereupon  the  latter  usually  g^ve  orders  to  their  subjects  to  refram  from  all  con- 
traband commerce  with  the  nations  at  war,  declaring  that  if  they  are  captured  in 
carrying  on  such  trade,  the  sovereign  will  not  protect  them." — Ibid,  Bk.  UI,  ch.  VII, 
§113. 

' "  It  has,  in  perfect  conformity  to  sound  prindples,  been  agreed  that  the  belligerent 
Powers  may  seize  and  confiscate  all  contraband  goods  which  neutral  persons  shall 
attempt  to  carry  to  their  enemy,  without  any  complaint  from  the  sovereign  of  those 
merchants;  ss,  on  the  other  hand,  the  Power  at  war  does  not  impute  to  the  neutral 
sovereigns  these  practices  of  their  subjects." — Ihidf  Bk.  Ill,  ch.  VII,  {  113. 
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tect  as  far  as  possible  the  freedom  of  neutral  commereei  by  restricting 
the  belligerent  right  of  capture  to  contraband  articles.  But  the  rules 
laid  down  by  these  writers  were  often  disregarded  by  belligerent  Powers. 
Nations  were  seeking  to  advance  their  own  interests  rather  than  to  con- 
form to  any  l^al  rules.  Hence,  the  rights  of  neutral  commerce  were 
sought  to  be  protected  only  by  those  whose  interest  it  was  to  do  so.  In 
1780  the  alliance  known  as  the ''  First  Armed  Neutrality  "  was  formed  by 
several  European  Powers  under  the  leadership  of  Russia,  professedly  to 
resist  the  maritime  pretensions  of  England.  This  alliance  was  committed 
to  the  defense  of  the  following  rules:  (1)  all  neutral  vessels  may  freely 
navigate  from  port  to  port;  (2)  enemy's  goods  shall  be  free  from  capture 
in  neutral  vessels,  except  contraband  articles;  (3)  such  contraband  ar- 
ticles shall  be  restricted  to  munitions  of  war;  and  (4)  a  blockade  must  be 
maintained  by  an  adequate  force. 

It  will  be  seen  that  these  rules  were  substantially  the  same  as  those 
afterward  adopted  in  the  Declaration  of  Paris  in  1856  after  the  Cri- 
mean War.  They  were  intended  to  protect  the  freedom  of  neutral  trade. 
The  conmierce  of  neutrals  was  to  be  free  from  the  customary  depre- 
dations of  belligerent  Powers.  The  only  restrictions  to  which  neutral 
commerce  should  be  subject  would  be  the  liability  to  capture  and  con- 
demnation by  a  belligerent  for  the  carriage  of  contraband  or  the  breach 
of  blockade.  As  contraband  goods  were  made  identical  with  munitions 
of  war,  the  only  restraint  upon  the  exportation  of  munitions  of  war  from 
a  neutral  country  to  one  of  the  belligerents  would  be  their  liability  to 
capture  and  condemnation  by  the  other  belligerent.  It  was  not  ex- 
pected, nor  was  it  indicated  in  these  rules,  that  any  neutral  country 
would  be  under  obligations  to  prevent  the  exportation  of  munitions  of 
war  to  a  belligerent — such  an  act  being  treated  not  as  an  infraction  of 
neutrality,  but  simply  as  an  offense  against  the  belligerent,  and  subject 
to  his  condemnation.  These  rules  were  not  only  adopted  by  the  members 
of  the  ''Armed  Neutrality,"  which  consisted  of  Russia,  Denmark,  Swe- 
den, Holland,  Prussia,  Portugal  and  the  Two  Sicilies,  but  also  approved 
by  France,  Spain,  Austria  and  the  United  States.  By  the  time  of  the 
First  Armed  Neutrality  of  1780  the  general  law  relating  to  the  confisca- 
tion of  contraband  goods  had  become  fairly  well  established,  at  least 
in  theory.    Although  this  league  was  soon  dissolved,  and  its  obliga- 
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tions  were  ignored  by  some  of  its  members,  the  adoption  of  its 
rules  marks  a  temporary  stage  in  the  growth  of  the  modem  law  of 
neutrality.' 

The  development  of  the  law  of  contraband,  whereby  articles  useful  in 
war  found  in  a  neutral  vessel  and  destined  to  the  port  of  one  belligerent 
may  be  seized  and  confiscated  by  the  other  belligerent,  illustrates  the 
inevitable  conflict  between  belligerent  and  neutral  rights  in  time  of  war. 
The  belligerent  naturally  feels  that  he  has  a  right  to  conduct  the  war 
against  his  adversary  unimpeded  by  any  interference  by  a  third  party, 
that  the  fiunishing  of  contraband  articles  to  his  enemy  is  such  an  inter- 
ference, and  should  consequently  be  stopped.  The  neutral,  on  the  other 
hand,  proceeds  on  the  theory  that  war  represents  an  abnormal  condi- 
tion; that  he  should  not  be  compelled  to  restrict  the  normal  conmierce  of 
his  own  citizens  because  a  war  is  somewhere  in  progress;  that  a  commerce 
which  is  legitimate  in  time  of  peace  should  not  be  sacrificed  in  time  of 
war  at  the  behest  of  a  belligerent  Power;  that  his  position  as  a  neutral  is 
not  affected  provided  he  is  impartial  in  furnishing  supplies  to  both 
belligerents;  and,  finally,  that  the  attempt  to  regulate  the  commerce  of 
his  own  citizens  in  the  interests  of  either  or  both  belligerents,  would 
involve  a  responsibility  and  a  burden  that,  as  a  neutral,  he  ought  not  to 
be  compelled  to  assume.  Here  is  evidently  a  conflict  of  rights  claimed 
respectively  by  belligerents  and  neutrals.  How  shall  this  conflict  be 
adjusted?  Only  by  some  sort  of  compromise.  This  compromise  has  been 
effected  by  the  practice  of  nations,  which  has  become,  an  accepted  prin- 
ciple of  international  law.  This  principle  is  embodied  in  the  law  of 
contraband.  By  this  law,  the  neutral  nation  is  under  no  obligation  to 
place  any  restraint  upon  the  private  conmierce  of  its  own  citizens  in  the 
interests  of  belligerent  parties;  but,  on  the  other  hand,  all  neutral  vessels 
are  subject  to  the  exercise  of  the  right  of  visitation  and  search,  and  of 
condemnation  if  found  carrying  hostile  goods  to  a  hostile  destination. 
However  much  the  list  of  contraband  articles  may  change  from  time  to 
time,  it  always  contains  as  absolute  contraband  those  articles  which  are 
classed  as  munitions  of  war;  so  that  what  may  be  properly  said  regarding 
the  sale,  exportation,  the  capture  and  condemnation  of  contraband 

•Wbeaton,  Hist.,  pp.  295-298;  Oppenheim,  Int.  Law,  II,  pp.  308,  325,  407,  422; 
Hall,  Int.  Law,  4th  ed.,  pp.  672-674. 
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articles,  applies  to  the  sale,  exportation,  the  capture  and  condemnation 
of  munitions  of  war.^® 

At  the  close  of  the  eighteenth  century  the  practice  of  nations  was  by 
no  means  uniform,  and  the  law  of  neutrality  was,  as  a  matter  of  fact, 
often  disregarded.  It  was  the  policy  of  the  United  States,  more  than 
any  other  single  influence,  that  tended  to  give  definiteness  to  this  branch 
of  international  law.  In  the  midst  of  the  European  wars  that  followed 
the  French  Revolution,  the  United  States  was  the  chief  neutral  nation 
whose  commercial  rights  were  placed  in  jeopardy.  The  year  1793  may 
be  said  to  form  an  epoch  in  the  history  of  the  law  of  nations.  In  that 
year  began  the  series  of  struggles  in  which  Great  Britam  and  France  were 
the  chief  belligerents  and  in  which  nearly  all  the  countries  of  Europe 
became  involved;  and  in  that  same  year  was  also  issued  President 
Washington's  famous  Proclamation  of  Neutrality.  It  is  unnecessary  to 
rehearse  here  the  story  of  the  appearance  on  American  soil  of  the  noto* 
rious  French  Ambassador,  M.  Genet,  and  his  insolent  attempts  to  make 
the  United  States  the  basis  of  warlike  operations  against  Great  Britain; 
and  of  the  laudable  efforts  of  Washington  to  resist  these  attempts.  The 
United  States  was  at  that  time  the  youngest  nation  of  the  world;  but  it 
was  yet  a  nation,  with  a  high  sense  of  honor,  and  it  was  the  policy  of 
President  Washington  to  maintain  the  strictest  neutrality  between  the 
belligerent  countries  of  Europe.  In  this  policy  he  was  ably  seconded  by 
his  Secretary  of  State,  Thomas  Jefferson.  To  Genet,  who  was  trying  to 
embroil  this  country  in  the  European  war  by  fitting  out  privateers  on 
American  soil,  Jefferson  wrote: 

It  is  the  right  of  every  nation  to  prohibit  acts  of  sovereignty  from 
being  exercised  by  any  other  within  its  limits;  and  the  duty  of  a  neutral 
nation  to  prohibit  such  as  would  injure  one  of  the  warring  Powers.^^ 

10  «The  present  condition  of  the  carriage  of  contraband  is  therefore  a  compromise. 
In  the  interest  of  the  generally  recognized  principle  of  freedom  of  commerce  between 
belligerents  and  subiects  of  neutrals,  international  law  does  not  require  neutrals  to 
prevent  their  subjects  from  carrying  contraband;  on  the  other  hand,  international 
law  empowers  either  belligerent  to  prohibit  and  punish  carriage  of  contraband  in  the 
same  way  as  it  empowers  either  belligerent  to  prohibit  and  punish  breach  of  block- 
ade."— Oppenheim,  Int.  Law,  II,  p.  432;  see  also,  Hall,  Int.  Law,  4th  ed.,  pp.  655, 
656;  Lawrence,  Principles,  pp.  566, 567;  Geo.  B.  Davis,  Elements,  3d  ed.,  pp.  449-453. 

"  Mr.  Jefferson,  Sec.  of  State,  to  M.  Genet,  June  5, 1793.  Am.  State  Papers,  For- 
eign Relations,  I,  p.  150;  Moore,  Digest,  VII,  p.  886. 
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This  single  sentence  states  the  fundamental  right  and  the  fundamental 
duty  of  every  neutral  state,  namely,  the  right  of  every  neutral  state  to 
prevent  its  territory  from  being  made  the  scene  of  hostilities;  and  the 
duty  of  every  neutral  state  to  abstain  from  hostile  acts.  This  statement 
expressed  the  policy  of  Washington's  administration. 

With  reference  to  the  historical  significance  of  this  policy,  Professor 
Lawrence  says: 

These  proceedings  of  the  United  States  [during  this  period]  mark  an  era 
in  the  development  of  the  rights  and  obligations  of  neutral  Powers.  The 
grounds  on  which  the  action  of  the  American  Government  was  based 
are  to  be  found  in  the  works  of  the  great  publicists  of  the  eighteenth 
centiuy;  but  never  before  had  the  principles  laid  down  by  these  writers 
been  so  rigorously  applied  and  so  loyally  acted  upon.  The  practical 
deductions  drawn  from  them  by  Washington  and  his  cabinet  were  seen 
to  be  just  and  logical,  and  the  governments  of  other  states  followed  in 
their  turn  the  American  example.  ^^ 

In  the  words  of  another  distinguished  English  writer,  Mr.  Hall: 

The  policy  of  the  United  States  in  1793  constitutes  an  epoch  in  the 
development  of  the  usages  of  neutrality.  There  can  be  no  doubt  that 
it  was  intended  and  beUeved  to  give  ^ect  to  the  obligations  then  in- 
cumbent upon  neutrals^  *  *  *  In  the  main  it  is  identical  with  the 
standard  of  conduct  which  is  now  adopted  by  the  community  of  na- 
tions." 

But  it  is  more  relevant  to  our  present  purpose  to  call  attention  to  the 
fact  that  the  United  States,  at  this  early  date,  announced  the  principle 
that  should  guide  a  neutral  nation  in  respect  to  the  sale  of  munitions  of 
war.  In  his  Proclamation  of  Neutrality,  published  on  April  22,  1793, 
Washington  indicated  the  kind  of  restrictions  to  which  all  trade  in 
contraband  goods  by  neutrals  was  subject  by  the  law  of  nations.  The 
words  of  the  proclamation  are 

that  whosoever  of  the  citizens  of  the  United  States  shall  render  himself 
liable  to  punishment  or  forfeiture  under  the  law  of  nations,  by  com- 

^*  Lawrence,  PrincipleB,  p.  483. 

"  HaU,  Int.  Law,  p.  616.  It  may  also  be  noticed  that  Mr.  Canning  in  1823,  in  a 
speech  before  the  House  of  Commons  against  the  British  Foreign  Enlistment  Act 
of  1819,  said:  ''If  I  wished  for  a  guide  in  a  sjrstem  of  neutrality,  I  should  take  that 
laid  down  by  America  in  the  days  of  the  presidency  of  Washington  and  the  secretary- 
ship of  Jefferson." — ^Fenwick,  Neutrality  Law  of  the  U.  S.,  pp.  27,  28,  quoted  in 
Stockton's  Outlines,  p.  386. 
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mitting,  aiding  or  abetting  hostilities  against  any  of  the  said  [belliger- 
ent] Powers,  or  by  carrying  to  any  of  them  any  of  those  articles  wWch 
are  deemed  contraband  by  the  modem  usage  of  nations,  will  not  receive 
the  protection  of  the  United  States  against  such  punishment  or  for- 
feiture.^* 

Here  is  clearly  expressed  the  usage  of  international  law,  as  understood 
by  Washington,  that  the  neutral  citizen  who  engages  in  the  carrying  of 
contraband  goods,  including  munitions  of  war,  to  a  belligerent,  does  so  at 
his  own  risk,  and  thereby  forfeits  the  protection  of  his  own  government. 
The  neutral  government  is  thus  supposed  to  perform  its  whole  duty  by 
acquiescing  in  the  punishment  inflicted  upon  the  offending  citizen  by  the 
belligerent  whose  interest  it  is  to  prevent  the  carrying  of  such  goods. 

An  occasion  soon  arose  for  a  more  definite  statement  of  the  principle 
involved  than  that  contained  in  the  President's  proclamation.  In 
this  same  year,  1793,  Great  Britain,  without  questioning  the  legal  cor- 
rectness of  the  position  taken  in  the  proclamation,  ventured  to  suggest 
that  it  would  be  more  expedient  for  the  Government  of  the  United 
States  to  prevent  the  exportation  of  arms  than  to  expose  vessels  belong- 
ing to  its  citizens  to  those  damages  which  might  arise  from  their  carry- 
ing articles  of  the  description  mentioned.  To  this  suggestion  that  the 
United  States  prevent  the  sale  of  munitions,  Jefferson  made  the  follow- 
ing expUcit  reply: 

Our  citizens  have  always  been  free  to  make,  vend  and  export  arms. 
It  is  the  constant  occupation  and  liveUhood  of  some  of  them.  To  sup- 
press their  calling,  the  only  means  p)erhaps  of  their  subsistence,  because 
a  war  exists  in  foreign  and  distant  countries,  in  which  we  have  no  con- 
cern, would  scarcely  be  exp)ected.  It  would  be  hard  in  principle  and 
impossible  in  practice.  The  law  of  nations,  therefore,  respecting  the 
rights  of  those  at  peace,  does  not  require  from  them  such  an  internal 
disarrangement  in  their  occupations.  It  is  satisfied  with  the  external 
p>enalty  pronounced  in  the  President's  proclamation,  that  of  confisca- 
tion of  such  portion  of  these  arms  as  shall  fall  into  the  hands  of  any  of 
the  belligerent  Powers  on  their  way  to  the  ports  of  their  enemies.  To 
this  penalty  our  citizens  are  warned  that  thqr  wiU  be  abandoned.^ 

^*  Text  in  Am.  State  Papers,  For.  Relatioiis,  I,  p.  140;  also  in  McDonald,  Select 
Documents,  p.  113. 

^'  Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Hammond,  British  Minister,  May  15,  17d3» 
Am.  State  Papers,  For.  Relations,  I,  pp.  69, 147;  Jefferson's  Worics,  III,  pp.  558,  560; 
quoted  in  Moore's  Digest,  VII,  p.  955. 
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This  communication  of  Jefferson  could  hardly  leave  a  doubt  as  to 
the  policy  of  the  United  States  regarding  the  sale  of  munitions  of  war 
during  the  great  conflict  then  going  on  in  Europe.  But  within  a  short 
time  Alexander  Hamilton,  the  Secretary  of  the  Treasury,  saw  fit  to 
issue  a  circular  containing  the  following  language: 

The  purchasing  within,  and  exporting  from  the  United  States,  by 
way  of  merchandise,  articles  commonly  called  contraband,  being  gen- 
erally warlike  instruments,  and  military  stores,  is  free  to  all  the  parties 
at  war,  and  is  not  to  be  interfered  with.^ 

The  question  may  now  arise  whether  the  acceptance  of  the  principle 
of  international  law  regarding  the  sale  of  mimitions  approved  by  Wash- 
ington, Hamilton  and  Jefferson,  in  the  early  history  of  our  country,  was 
not  a  temporary  feature  of  the  first  administration;  or  whether,  and  how 
far,  it  has  since  been  adhered  to  by  the  Government  of  the  United 
States.  Mr.  Webster,  while  Secretary  of  State,  was  called  upon  to  make 
a  reply  to  the  Mexican  Government,  which  had  complained  of  certain 
alleged  violations  of  neutrality,  on  the  part  of  citizens  of  the  United 
States,  in  the  supply  of  arms  to  Texas,  then  at  war  with  Mexico.  Said 
Mr.  Webster: 

It  is  not  the  practice  of  nations,  to  prohibit  their  own  subjects,  by 
previous  laws,  from  trafficking  in  articles  contraband  of  war.  Such 
trade  is  carried  on  at  the  risk  of  those  engaged  in  it,  under  the  liability 
and  penalties  prescribed  by  the  law  of  nations  or  particular  treaties.  If 
it  be  true,  therefore,  that  citizens  of  the  United  States  have  been  en- 
gaged in  a  commerce  by  which  Texas,  an  enemy  of  Mexico,  has  been 
supplied  with  arms  and  munitions  of  war,  the  Government  of  the  United 
States,  nevertheless,  was  not  bound  to  prevent  it;  could  not  have  have 
prevented  it,  without  a  manifest  departure  from  the  principles  of  neu- 
trality, and  is  in  no  way  answerable  for  the  consequences.  ♦  ♦  ♦ 
Such  commerce  is  left  to  its  ordinary  fate,  according  to  the  laws  of 
nations.^^ 

During  the  Crimean  War,  in  which  the  allied  Powers  of  Great  Britain 
and  France  were  opposed  to  Russia,  President  Pierce  had  occasion  to 

u  Hamilton's  Treasury  Circular,  August  4, 1793,  Am.  State  Papers,  For.  Relations, 
I,  p.  140;  quoted  in  Moore's  Digest,  VII,  p.  955. 

1^  Letter  of  Mr.  Webster  to  Mr.  Thompson,  Minister  to  Mexico,  July  8,  1842, 
Lawrence's  Wheaton,  p.  813,  note,  citing  Webster's  Works,  VI,  p.  452;  also  quoted 
in  Geo.  B.  Davis,  Elements,  3d  ed.,  p.  401. 


Digitized  by 


Google 


476  THE  AMERICAN  JOUBNAL  OF  INTBBNATIONAL  LAW 

touch  upon  this  subject.    In  his  annual  message  of  December  3,  1854, 
he  declared  that 

The  laws  of  the  United  States  do  not  forbid  their  citizens  to  sell  to 
either  of  the  belligerent  Powers  articles  of  contraband  of  war,  or  to  take 
munitions  of  war  on  their  private  ships  for  transportation;  and  although 
in  so  doing  the  individual  citizen  exposes  his  prop)erty  or  person  to  some 
of  the  hazards  of  war,  his  acts  do  not  involve  any  breach  of  national 
neutraUty,  nor  of  themselves  implicate  the  government. 

President  Pierce  illustrated  his  opinion  as  follows: 

Thus  during  the  progress  of  the  present  [Crimean]  war  in  Europe, 
our  citizens  have,  without  national  responsibiUty  therefor,  sold  gun- 
powder and  arms  to  aQ  buyers,  regardless  of  the  destination  of  those 
articles.  Our  merchantmen  have  been,  and  still  continue  to  be,  largely 
employed  by  Great  Britain  and  by  France  in  transporting  troops,  pro- 
visions and  munitions  of  war  to  the  principal  seat  of  milita^  operations; 
but  such  use  of  our  mercantile  marine  is  not  interdicted  either  by  the 
international  or  by  our  municipal  law,  and  therefore  does  not  compromise 
our  neutral  relations  with  Russia.^ 

The  Crimean  War  fmnishes  an  additional  instance  of  the  persistence 
of  the  United  States  in  holding  to  its  previous  policy  in  regard  to  the 
sale  of  mimitions;  and  it  also  furnishes  an  example  of  the  remarkable 
inconsistency  of  which  Great  Britain,  one  of  the  Allies,  was  guilty  in 
this  matter.  Although  receiving  herself  large  supplies  of  military  stores 
transported  in  American  vessels,  the  British  Government  saw  fit  to 
charge  the  United  States  with  violation  of  neutrality  for  not  preventing 
the  transportation  of  similar  stores  to  Russia.  In  reply  to  this  charge, 
Mr.  Marcy,  then  Secretary  of  State,  was  led  to  administer  to  Great 
Britain  a  well-merited  rebuke.  In  a  conmiiuiication  to  the  British 
Government  (October  13,  1865),  Mr.  Marcy  said: 

It  is  certainly  a  novel  doctrine  of  international  law  that  traffic  by 
citizens  or  subjects  of  a  neutral  Power  with  belligerents,  though  it  should 
be  in  arms,  ammimitions  and  warlike  stores,  compromises  the  neutrality 
of  that  Power.  That  the  enterprise  of  individuals,  citizens  of  the  United 
States,  may  have  led  them  in  some  instances,  and  to  a  limited  extent, 
to  trade  with  Russia  in  some  of  the  specified  articles  is  not  denied,  nor 

^^  President  Pierce,  annual  message,  Dec.  3,  1854,  Richardson's  Messages,  V, 
pp.  327,  331;  quoted  in  Moore's  Digest,  VII,  pp.  956,  957. 
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is  it  necessary  that  it  should  be,  for  the  purpose  of  vindicating  this 
government  from  the  charge  of  having  disregarded  the  duties  of  neu- 
trality in  the  present  war. 

Mr.  Marcy  succeeds  in  breaking  down  the  British  contention,  by  show- 
ing that  the  Allies  themselves  had  received  from  the  United  States 
supplies  of  contraband,  including  mimitions  of  war.    He  says: 

Private  manufacturing  establishments  in  the  United  States  have 
been  resorted  to  for  powder,  arms  and  military  stores,  for  the  use  of 
the  Allies;  and  immense  quantities  of  provisions  have  been  furnished 
to  supply  their  armies  in  the  Crimea.  In  the  face  of  these  facts,  op)en 
and  known  to  all  the  world,  it  certainly  was  not  expected  that  the  British 
Government  would  have  alluded  to  the  very  limited  traflBic  which  some 
of  our  citizens  may  have  had  with  Russia,  as  sustaining  a  solemn  charge 
against  this  government  for  violating  neutral  obligations  toward  the 
AlHes.^ 

But  it  may  still  be  a  question  whether  the  attitude  of  this  government 
in  its  early  history  regarding  the  sale  of  munitions  of  war  by  its  citizens 
to  belligerents,  has  continued  to  be  the  uniform  policy  of  the  United 
States.  That  this  has,  as  a  matter  of  fact,  been  the  case  will  be  evident 
from  a  reference  to  the  following  documentary  proofs: 

During  the  French  invasion  of  Mexico  the  Mexican  Minister  at 
Washington  complained  that  the  exportation,  on  French  account,  of 
military  stores  was  permitted  at  New  York.  To  this  imputation 
Mr.  Seward,  then  Secretary  of  State,  replied  (December  15,  1862) : 

If  Mexico  shall  prescribe  to  us  what  merchandise  we  shall  not  sell 
to  French  subjects,  because  it  may  be  employed  in  military  operations 
against  Mexico,  France  must  equally  be  ^owed  to  dictate  to  us  what 
merchandise  we  shall  allow  to  be  shipped  to  Mexico  because  it  might 
be  belligerently  used  against  France.  Every  other  nation  which  is  at 
war  would  have  a  sinular  right,  and  every  other  commercial  nation 
would  be  boimd  to  respect  it  as  much  as  the  United  States.  Commerce 
in  that  case,  instead  of  being  free  or  independent,  would  exist  only  as 
the  caprice  of  war.^ 

'*  Mr.  Marcy,  Sec.  of  State,  to  Mr.  Buchanan,  Minister  to  England,  British  and 
Foreign  State  Papers,  XLVII,  pp.  421,  424;  quoted  in  Moore's  Digest,  VII,  p.  957. 

*  Mr.  Seward,  Sec.  of  State,  to  Mr.  Romero,  Mexioan  Minister,  Dec.  15,  1862, 
Ms.  Notea  to  Mexico,  VII,  p.  215;  quoted  in  Moore's  Digest,  VII,  p.  058. 
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PreEddent  Grant,  in  his  neutrality  proclamation  of  August  22,  1870, 
during  the  Franco-German  War,  expressly  declared  that  ''All  persons 
might  lawfully  and  without  restriction,  by  reason  of  the  aforesaid  state 
of  war,  manufacture  and  sell  within  the  United  States  aims  and  muni- 
tions of  war  and  other  articles  ordinarily  known  'as  contraband  of  war,' '' 
subject  only  to  the  risk  of  hostile  capture  on  the  high  seas.^^ 

Secretary  Bayard,  in  reply  to  a  request  made  by  the  Haytian  Minister 
at  Washington  that  the  United  States,  on  the  strength  of  certain  treaty 
stipulations  specif3ring  what  articles  should  be  r^arded  as  contraband, 
should  take  steps  to  prevent  the  exportation  of  such  articles  contraband 
of  war  to  Hayti,  said: 

It  is  not  unusual  to  find  in  the  treaties  of  the  United  States  specifica- 
tions of  what  things  should  be  regarded  as  contraband  of  war  between 
the  contracting  parties.  Such  provisions,  however,  have  never  been 
held  to  bind  either  government  to  prevent  its  citizens  from  exporting 
such  things  to  any  other  country  under  any  circumstances  whatever. 
The  United  States  have  uniformly  maintained  the  position  taken  by 
Mr.  JefiFerson,  as  Secretary  of  State,  that  "our  citizens  have  always 
been  free  to  make,  vend,  and  export  arms."  " 

In  1891  Secretary  Blaine  was  informed  by  the  Chilean  Minister  that 
an  agent  of  certain  insurgents  in  Chile  had  arrived  in  the  city  of  New 
York  for  the  purchase  of  arms  and  munitions  of  war;  and  the  request 
was  made  to  him  that  the  shipment  of  such  articles  be  prevented  by  the 
United  States  Government    To  this  request  Mr.  Blauie  replied: 

The  laws  of  the  United  States  on  the  subject  of  neutrality,  *  *  * 
while  forbidding  certain  acts  to  be  done  in  this  country  which  may  affect 
the  relation  of  hostile  forces  in  foreign  countries,  do  not  forbid  the  manu- 
facture and  sale  of  arms  or  munitions  of  war.  I  am,  th€a:efore,  at  a  loss 
to  find  any  authority  for  attempting  to  forbid  the  sale  and  shipment 
of  arms  and  munitions  of  war  in  this  country,  since  such  sale  and  ship- 
ment are  permitted  by  our  law. 

Mr.  Blaine  furthermore  says: 

In  this  relation  it  is  proper  to  say  that  our  statutes  on  that  subject 
are  understood  to  be  in  conformity  with  the  law  of  nations,  by  which 

"  Quoted  in  Moore's  Digest,  VII,  p.  973. 

>>  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Preston,  Haytian  Minister,  Nov.  28,  1888, 
For.  Relations,  1888, 1,  p.  1000;  see  Moore,  Digest,  VII,  p.  964. 
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traffic  in  arms  and  munitions  of  war  is  permitted,  subject  to  the  bel- 
ligerent right  of  capture  and  condemnation.^ 

A  somewhat  similar  case  occurred  the  next  year  in  connection  with 
Venezuela,  while  Secretary  Foster  was  at  the  head  of  the  Department 
of  State.  Mr.  Foster  had  occasion  to  use  almost  the  same  language  to 
the  Venezuelan  Mmister  that  Mr.  Blaine  had  used  to  the  Chilean 
Minister.    He  said: 

The  sale  of  arms  and  mimitions  of  war,  even  to  a  recognized  belligerent, 
during  the  course  of  active  hostilities,  is  not  itself  a  hostile  act,  although 
the  seller  runs  the  risk  of  captiu^  and  condemnation  of  his  wares  and 
contraband  of  war.** 

Many  other  citations  might  be  made  from  official  documents  similar 
in  unport  to  those  given  above.  But  special  attention  is  called  to  the 
reply  of  Secretary  John  Hay  to  a  complaint  made  by  the  Envoy  Ex- 
traordinary of  the  Orange  Free  State  to  the  efifect  that  the  English 
Government  was  drawing  large  supplies  of  material,  contraband  of  war, 
from  the  United  States.  The  reply  of  Mr.  Hay  is  especially  significant, 
not  only  because  it  agrees  with  the  uniform  opinion  of  his  predecessors, 
but  because  it  refers  to  the  authorities  upon  which  he  based  his  judg- 
ment as  to  the  traditional  policy  of  the  United  States,  and  its  conformity 
to  the  principles  of  interoational  law.    Mr.  Hay  said: 

I  have  the  honor  to  quote  from  Kent's  Conmientaries  (I,  142),  con- 
cerning the  well-establii^ed  doctrine  as  to  the  law  of  nations  on  this 
subject.  Chancellor  Kent  said:  ''It  was  contended  on  the  part  of  the 
French  nation  in  1796,  that  neutral  governments  were  bound  to  restrain 
their  subjects  from  selling  or  exporting  articles  contraband  of  war  to  the 
belligerent  Powers.  It  was  successfully  shown  on  the  part  of  the  United 
States  that  neutrals  may  lawfully  sell  at  home  to  a  belligerent  purchaser, 
or  carry  themselves  to  the  belligerent  Powers  contrabuid  articles  sub- 
ject to  the  right  of  seizure  in  transit. 

He  continues: 

The  right  has  since  been  explicitly  declared  by  the  judicial  authorities 
of  this  countiy .   Mr.  Justice  Story  in  the  case  of  The  Santismna  Tritddad 

»  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Laieano,  Chilean  Minister,  March  13,  1891, 
For.  Relations,  1891,  p.  314;  quoted  in  Moore's  Digest,  VII,  pp.  964,  965. 

**  Mr.  Foster,  Sec.  of  State,  to  Mr.  Bolet  Perasa,  Venezuelan  Minister,  Sept.  22, 
1892,  For.  Relations,  1892,  p.  645;  quoted  in  Moore's  Digest,  VII,  p.  965. 
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(7  Wheaton,  340),  used  the  following  language:  ''There  is  nothing  in 
our  laws  or  in  the  law  of  nations  that  forbids  our  citizens  from  sending 
armed  vessels  as  well  as  mimitions  of  war  to  foreign  ports  for  sale.  It 
is  a  commercial  adventure  which  no  nation  is  bound  to  prohibit,  and 
which  only  exposes  the  persons  engaged  in  it  to  the  penalty  of  confisca- 
tion." In  the  case  of  The  Bermvda,  Chief  Justice  Chase  said :  "  Neutrals 
in  their  own  country  may  sell  to  belligerents  whatever  belligerents  may 
choose  to  buy.  The  principal  exception  to  this  rule  is  that  neutrals 
must  not  sell  to  one  belligerent  what  they  refuse  to  sell  to  the  other." 

Mr.  Hay  concludes  as  follows: 

An  examination  of  Wharton's  Digest  of  International  Law  (section 
391),  will  make  it  clear  that  the  executive  departments  of  this  govern- 
ment from  the  earliest  period  have  maintained  the  correctness  of  the 
doctrine  stated  by  Chancellor  Kent,  and  that,  in  this  position,  they 
have  been  supported  by  the  decisions  of  the  courts  of  the  United  States, 
and  by  the  opinions  of  eminent  authorities  on  international  law.^ 

From  these  excerpts  from  official  documents,  it  appears  that  the 
Government  of  the  United  States  from  the  be^nning  of  its  history  has 
uniformly  held  to  the  doctrine,  as  consistent  with  international  law, 
that  no  neutral  nation  is  under  obligation  to  prohibit  the  sale  of  muni- 
tions of  war  to  a  belligerent  Power,  but  that  the  penalty  of  such  an  act, 
so  far  as  a  penalty  is  sought,  rests  entirely  in  the  hands  of  the  ofiFended 
belligerent.  The  prevention  of  the  sale  and  transportation  of  munitions 
is,  therefore,  recognized  in  international  law  as  a  belligerent  right,  and 
not  a  neutral  duty. 

This,  of  course,  does  not  mean  that  a  neutral  state  in  its  corporate 
capacity  is  under  no  obligations  to  a  belligerent  Power.  On  the  con- 
trary, a  large  part  of  the  law  of  neutrality,  in  fact,  deals  with  such  obliga- 
tions. A  neutral  state,  as  a  state,  is  obliged  by  international  law  not  to 
permit  other  states  to  use  its  territory  as  a  field  for  military  operations, 
or  a  basis  for  the  fitting  out  of  military  expeditions,  or  a  place  for  the 
enlistment  of  troops.  A  neutral  government  is  also  under  obligations 
not  to  exercise  its  corporate  authority  for  the  benefit  of  dther  belligerent 
in  the  way  of  furnishing  supplies  or  the  loaning  of  money.    It  is  evident 

**  Mr.  Hay,  Sec.  of  State,  to  Mr.  Pierce,  Dec.  15,  1899,  MS.  Notei  to  Foieiga 
Consuls,  IV,  p.  464;  quoted  in  Moore's  Digest,  VII,  pp.  969,  970. 
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that  the  relief  of  neutral  subjects  from  liability  to  their  own  government 
for  the  carrying  of  contraband  does  not  relieve  the  neutral  state  itself 
from  its  obligation  to  other  states. 

It  should  be  kept  in  mind,  what  seems  entirely  obvious,  that  inter- 
national law  lays  down  the  duties  which  states  owe  to  other  states, 
and  not  the  duties  which  subjects  owe  to  their  own  governments — ^a 
matter  entirely  within  the  jurisdiction  of  the  mimicipal  law.  The  sub- 
ject of  a  neutral  state  is  committing  no  offense  against  his  own  govern- 
ment by  the  carriage  or  sale  of  contraband  to  a  belligerent,  and  hence  is 
held  to  no  punishment  or  restriction  by  his  own  government.  The  of- 
fense is  committed  against  the  belligerent  power,  and  hence  the  belliger- 
ent government  only  is  authorized  to  punish  or  prevent  the  offensive 
act.  The  conduct  of  neutral  subjects  within  the  jurisdiction  of  their 
own  government  is  controlled  solely  by  the  municipal  law  of  their  own 
government.  On  the  other  hand,  the  pimishment  of  the  offenses  com- 
mitted by  neutral  subjects  against  a  belligerent  state  is  left  to  the 
municipal  law  of  the  belligerent  government.  With  this  matter  inter- 
national law  has  strictly  nothing  to  do,  except  so  far  as  the  international 
relation  between  the  states  themselves  is  concerned,  in  that  the  neutral 
state  is  obliged  to  acquiesce,  within  certain  limits,  with  the  execution 
of  the  law  of  the  belligerent  state.* 

It  will  be  seen  that  in  the  law  of  neutrality  a  broad  distinction  is  drawn 
between  the  relation  of  belligerent  states  and  neutral  states,  on  the  one 
hand,  and  the  relation  between  belligerent  states  and  neutral  individuals, 
on  the  other.  In  the  one  case,  the  parties  are  sovereign  states,  whose 
duties  to  each  other  may  be  enforced  by  diplomacy  or  war.  In  the  other 
case,  one  of  the  parties  is  a  private  person,  whose  liability  is,  by  universal 
practice,  enforced  by  a  penalty  imposed  by  the  belligerent  state  directly 
upon  the  individual  person  by  whom  the  offensive  act  has  been  com- 

*  "The  carriage  of  such  articles  [contraband]  by  neutral  merchantmen  upon  the 
open  sea  is,  so  far  as  international  law  is  concerned,  quite  as  legitimate  as  their  sale. 
The  carrier  oi  ocmtraband  by  no  means  violates  an  injunction  €i  the  law  of  nations. 
But  belligerents  have  by  the  law  of  nations  the  right  to  prohibit  and  punish  the 
carriage  of  contraband  by  neutral  merchantmen,  and  the  carrier  of  contraband 
violates,  for  this  reason,  an  injunction  of  the  belligerent  concerned.  It  is  not  inter- 
national law,  but  the  municipal  law  of  the  belligerents,  which  makes  the  carriage  of 
contraband  illegitimate  and  penal." — Oppenheim,  Int.  Law,  II,  p.  431. 
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mitted.  Upon  this  distinction  is  based  the  whole  law  relating  to  the 
carriage  of  contraband  goods.  Such  acts  are  incidental  to  private  com- 
merce, and  so  far  as  they  are  offensive  they  affect  directly  one  or  the 
other  of  the  belligerent  Powers  only,  and  not  the  neutral  state  to  which 
the  trader  himself  belongs.  The  punishment  of  these  acts  (so  far  as 
they  may  be  regarded  as  penal),  is  therefore  left  to  the  party  most  in- 
terested in  seeking  a  remedy,  that  is,  the  offended  belligerent,  and  not 
the  neutral  state.^ 

But  it  is  worthy  of  note  that,  as  a  matter  of  fact,  the  carriage  of  con- 
traband by  a  neutral  individual  is  not  regarded  strictly  in  the  light  of  a 
criminal  offense  committed  with  the  conscious  intent  to  injure  either 
belligerent.  Neither  does  the  method  adopted  by  the  belligerent  to 
prevent  the  carriage  of  contraband  partake  of  the  character  of  a  penalty 
inflicted  upon  the  person  of  the  neutral  trader.  In  all  such  cases,  the 
penalty  (if  it  can  be  properly  so  called)  is  restricted  to  the  confiscation 
of  the  goods,  or  of  the  vessel  in  which  they  are  carried,  or  both,  or  simply 
to  the  exercise  of  the  right  of  pre-emption.  In  all  cases,  the  person  of  the 
neutral  trader  is  immune,  and  is  not  liable  to  any  form  of  punishment 
like  that  of  a  fine  or  imprisonment.^ 

Notwithstanding  the  fact  that  the  distinction  between  the  liability  of 
a  neutral  state  and  the  liability  of  a  neutral  individual  undoubtedly 
rests  primarily  upon  an  historical  basis,  the  effort  is  sometimes  made 
to  explain  this  distinction  upon  scientific  grounds — with  the  evident 

**  **  This  distinction  between  the  usages  affecting  national  and  private  acts  is  deeply 
rooted  in  the  habits  of  nations.  *  *  *  It  has  been,  and  still  is,  usual  for  IfegiBl 
writers]  to  confuse  neutral  states  and  individuals  in  a  common  relation  to  belligerent 
states;  and  in  losing  sight  of  the  sound  basis  of  the  established  practice  they  have 
necessarily  failed  to  indicate  any  clear  boundary  of  state  responsibility.  This  want 
of  precision  is  both  theoretically  unfortunate,  and  not  altogether  without  practical 
importance.  For  it  has  enabled  governments  from  time  to  time  to  put  forward  pre- 
tensions, which  though  they  have  never  been  admitted  by  neutral  states,  and  have 
never  been  carried  into  effect,  cannot  be  often  made  without  endangering  the  stability 
of  the  inrindples  they  attack.  But  the  common  sense  of  statesmen  has  generally 
met  such  pretensions  with  a  decided  assertion  of  the  authoritative  doctrine." — ^Hall, 
Int.  Law,  4th  ed.,  II,  pp.  82,  83. 

"  For  the  penalty  for  the  carriage  of  contraband,  see  Oppenheim,  Int.  Law,  II, 
pp.  441-444;  Hall,  Int.  Law,  4th  ed.,  pp.  690-^96;  Lawrence,  Principles,  pp.  617-619; 
Hershey,  Essentials,  pp.  501,  502;  Stockton,  Outlines,  pp.  436-440;  Woolsey,  Int. 
Law,  5th  ed.,  §§  197,  198. 
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intent  to  justify  the  maintenance  of  the  custom.    With  reference  to 
this  matter,  Mr.  Hall  has  this  to  say: 

An  act  of  the  state  which  is  prejudicial  to  the  belligerent  is  necessarily 
done  with  the  intent  to  injure;  but  the  commercial  act  of  the  individual 
only  affects  the  belligerent  accidentally.  It  is  not  durected  against  him; 
it  is  done  in  the  way  of  business,  with  the  object  of  business  profit,  and 
however  injurious  in  its  consequences,  it  is  not  instigated  by  that  wish 
to  do  harm  which  is  the  essence  of  hostility.  It  is  prevented  because 
it  is  inconvenient,  not  because  it  is  wrong;  and  to  allow  the  performance 
by  a  subject,  of  an  act  not  in  itself  improper,  cannot  constitute  a  crime 
on  the  part  of  the  neutral  state  to  which  he  belongs.^ 

This  explanation,  based  upon  a  difference  of  intent,  may  not  perhaps 
seem  entirely  satisfactory  to  one  who  believes  that  the  furnishing  of 
munitions  of  war  by  a  neutral  individual  may  operate  just  as  injuriously 
to  a  belligerent  as  though  they  were  furnished  directly  by  a  neutral 
state.  The  effect  of  the  act  in  both  cases  may  be  the  same,  an  injury 
to  the  belligerent  state.  It  seems  more  reasonable  to  suppose  that  the 
distinction  was  originally  due  to  the  instinctive  disposition  on  the  part 
of  the  offended  state  to  hold  immediately  responsible  the  very  party 
who  was  guilty  of  the  offensive  act.  In  the  one  case,  the  act  is  con- 
sidered as  a  public  offense,  and  the  sovereign  state  is  held  immediately 
responsible.  In  the  other  case,  the  act  is  considered  as  a  private  offense, 
and  the  private  person  committing  the  act  is  held  directly  liable.  In 
either  case,  therefore,  the  offending  party — ^whether  it  be  a  neutral 
state  or  a  neutral  individual — ^is  brought  face  to  face  with  the  offended 
belligerent,  and  is  made  directly  responsible  to  him  alone  for  the  offense 
committed.  In  both  cases,  the  law  and  international  usage  have  pro- 
vided a  direct  and  appropriate  remedy  for  the  injurious  act.  In  case 
the  act  is  committed  by  a  neutral  state,  the  law  has  given  to  the  belliger- 
ent the  right  to  hold  the  neutral  government  directly  responsible  for 
the  injury  done.  In  case  the  act  is  committed  by  a  neutral  individual, 
it  has  given  the  belligerent  the  right  of  visitation  and  search  and  the 
right  of  confiscating  contraband  goods  on  the  judgment  of  its  own 
admiralty  courts. 

The  continued  maintenance  of  this  distinction  is  no  doubt  due  to  the 
fact  that,  while  primarly  based  upon  the  early  practice  of  nations,  it 
»  HaU,  Int.  Law,  4th  ed.,  p.  80. 
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has  been  found  to  be  the  most  expedient  way  of  reconciling  the  beUiger- 
ent  right  to  control  the  methods  of  warfare  and  the  neutral  right  to 
preserve  the  freedom  of  commerce.  It  seems  evident  that  the  provi- 
sions of  international  law  relating  to  the  transportation  and  sale  of 
contraband  goods,  including  munitions  of  war,  are  in  harmony  with 
both  expediency  and  equity.  The  law,  as  it  exists,  confers  upon  the 
belligerent  state,  the  party  most  interested  in  preventing  such  acts, 
the  means  to  prevent  them;  and  it  relieves  the  neutral  state,  the  party 
least  interested  in  preventing  such  acts,  from  the  obligation  to  prevent 
them.  It,  furthermore,  relieves  the  neutral  state  from  the  difficulty, 
not  to  say  impossibility,  of  establishing  such  a  universal  system  of  es- 
pionage over  its  own  subjects  as  shall  make  their  commercial  transac- 
tions conform  solely  to  the  interests  of  warring  Powers.  Lord  Brougham 
once  aptly  said: 

No  Power  can  exercise  such  an  effective  control  over  the  actions  of 
each  of  its  subjects  as  to  prevent  them  from  yielding  to  the  temptations 
of  gain  at  a  dLstance  from  its  territory.  No  Power  can,  ther^ore,  be 
effectually  responsible  for  the  conduct  of  all  its  subjects  on  the  high 
seas;  and  it  has  been  found  more  convenient  to  entrust  the  party  in- 
jured by  such  aggression  with  the  power  of  checking  them.  This  arrange- 
ment seems  beneficial  to  all  parties,  for  it  answers  the  chief  end  of  die 
law  of  nations.*^ 

In  spite  (A  the  fact  that  this  doctrine  conforms  to  the  early  practice 
of  European  nations,  at  least  as  far  back  as  the  seventeenth  century, 
and  of  the  fact  that  it  was  accepted  by  the  great  publicists  of  the  eight- 
eenth centuiy,  and  also  of  the  fact  that  it  has  uniformly  been  adhered 
to  by  the  United  States  during  the  whole  course  of  its  history,  and  in 
spite  of  the  further  fact  that  it  has  been  found  to  be  the  only  expedient 
way  of  reconciling  the  inevitable  conflict  between  belligerent  and  neutral 
rights  in  time  of  war,  there  may  yet  remain  a  doubt  in  some  minds 
whether  it  is  still  recognized  as  a  part  of  the  law  of  nations.  This  doubt 
should,  once  for  all,  be  dispelled  by  reference  to  the  conventions  of  the 
Second  Hague  Conference  of  1907.  These  conventions,  so  far  as  they 
have  received  the  approval  of  the  signatory  Powers,  must  be  regarded 
as  the  latest  and  most  authoritative  statement  of  the  law  of  nations.    In 

»  Lord  Brougham's  Works,  Ed.  1857,  VlII,  p.  386;  quoted  in  Hall's  Int.  Law, 
4th  ed.,  p.  80,  note. 
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two  separate  conventions  there  is  an  express  declaration  with  regard 
to  the  duty  of  a  neutral  Power  in  respect  to  the  exportation  of  munitions 
of  war.  In  the  fifth  convention,  entitled  the  Rights  and  Duties  of 
Neutral  Powers  and  Persons  in  War  on  Land,  occur  these  words: 

A  Neutral  Power  is  not  bound  to  prevent  the  export  or  transit,  on 
behalf  of  one  or  the  other  of  the  belligerents,  of  arms,  munitions  of  war, 
or,  generally,  of  anything  which  can  be  of  use  to  an  army  or  fleet. 

Also,  in  the  thirteenth  convention,  entitled  the  Rights  and  Duties  of 
Neutral  Powers  in  Maritime  War,  occurs  the  same  statement  in  iden- 
tical language.'^  These  conventions,  signed  by  the  principal  coun- 
tries of  the  world,  Germany,  Austria-Hungary,  France,  Great  Britain, 
Italy,  Japan,  Turkey  and  the  United  States,  express  a  concurrent  opin- 
ion as  to  what  constitutes  the  law  of  nations  in  respect  to  the  sale  of 
munitions  by  neutrals  in  time  of  war. 

Since  the  rules  of  international  law  are  clear  and  explicit  upon  this 
subject,  the  la3ring  of  an  embargo  upon  the  sale  of  munitions  of  war  is 
sought  to  be  justified  upon  moral  grounds.  Notwithstanding  the  un- 
doubted l^al  right  on  the  part  of  a  neutral  Power  to  permit  the  sale  of 
munitions;  and  notwithstanding  the  absence  of  any  l^al  right  on  the 
part  of  a  belligerent  to  demand  of  a  neutral  Power  to  prohibit  such  sale, 
it  may  be  yet  urged  that  chrcumstances  may  arise  in  the  progress  of  a 
war  when  the  continued  sale  of  munitions  may  work  injustice  to  one  or 
the  other  of  the  belligerent  parties.  In  other  words,  to  quote  the  lan- 
guage of  a  United  States  Senator  (when  the  monster  petition  for  an 
embargo  was  recently  presented  to  Congress):  ''It  may  be  all  right,'' 
he  says,  ''to  sell  these  things  according  to  international  law  but  it  is 
against  the  moral  law."  To  shift  a  question  of  this  kind  from  the  do- 
main of  law  to  the  domain  of  morals,  opens  a  wide  field  for  a  difference 
of  opinion  as  to  what  constitutes  a  moral  mteroational  right.  It  assumes 
that  there  exists  somewhere  some  common  and  accepted  standard  of 

'^  Convention,  V,  Art.  7,  and  Convention  XIII,  Art.  7, — ^both  signed  at  The  Hague, 
Oct.  18,  ld07.  See  Pamj^ets  Nob.  13,  20,  Division  of  International  Law,  Carnegie 
Endowment  for  International  Peace;  also,  James  Brown  Soott,  Tests  of  the  Peace 
Conferences  at  The  Hague,  1899,  1907.  The  above  named  articlei  are  reprinted  in 
Herahey's  Essentials,  pp.  459,  467;  also  in  Wibon  and  Tucker's  Int.  Law,  6th  ed., 
pp.  421,  445. 
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conduct  by  which  the  moral  relations  of  nations  may  be  finally  deter- 
mined. As  a  matter  of  fact,  so  far  as  any  such  conmion  standard  of 
conduct  may  be  said  to  exist,  it  is  already  embodied  in  the  law.  The 
law  represents  the  conmion  sense  of  justice,  in  so  far  as  the  various  ideas 
of  a  community  of  persons  or  of  nations  have  been  capable  of  being  put 
into  a  definite  and  corporate  expression.  The  so-called  appeal  from  law 
to  morals  may,  therefore,  mean  simply  an  appeal  from  a  definite  and 
ascertainable  body  of  rules,  which  represents  the  organized  judgment 
of  a  conununity,  to  a  standard  which  may  be  as  shifting  as  the  opinions 
of  individuals. 

It  is  true  that  official  protests  have  sometimes  been  made  on  the  part 
of  belligerent  Powers  against  the  right  of  neutrals  to  trade  in  contraband 
goods,  and  especially  in  munitions  of  war.'^  Such  a  protest,  of  course, 
comes  from  a  belligerent  who  is  prompted,  not  by  high  moral  consid- 
erations, but  solely  by  motives  of  self-interest.  He  hopes  by  his  protest 
to  obtain  some  military  advantage  for  himself,  or  to  deprive  his  adver- 
sary of  some  military  advantage.  The  sale  of  munitions,  it  is  admitted, 
is  legally  open  to  both  belligerents;  and  as  long  as  each  has  an  equal 
opportunity  to  purchase,  there  need  be  no  occasion  for  complaint.  But 
if  one  belligerent,  by  an  act  of  his  enemy  or  other  vicissitude  of  war, 
finds  himself  cut  off  from  access  to  the  sea,  while  his  adversary  still 
retains  it,  he  would  endeavor  to  equalize  the  war  ^tuation  by  seeking 
to  stop  all  further  supply  of  munitions  to  his  adversary.  And,  besides 
this,  he  would  seek  to  restore  himself  from  a  misfortune  of  war  by  an 
appeal  to  a  neutral  Power  which  is  in  no  way  responsible  for  his  misfor- 
tune. For  example,  a  nation  in  expectation  of  a  coming  war  and  in 
preparation  for  it,  has  been  for  many  years  providing  itself  with  abun- 
dant supplies  of  arms,  munitions  and  other  war  material,  with  the 
intention  of  surprimng  its  enemy  while  unprepared  for  the  conflict. 
It  may,  perchance,  find  itself,  in  the  progress  of  the  war,  perhaps  on 
account  of  the  superior  naval  force  of  its  enemy,  shut  up  from  ready 
access  to  the  sea,  and  estopped  from  exercising  its  authorized  bellig- 

>*  "OfScial  protests  by  belligerent  goyemments  against  the  right  of  neutral  in- 
dividuals to  trade  in  contraband  are  heard  during  nearly  eveiy  war.  This  view  is 
also  championed  by  a  small  band  of  publicists,  notably  by  HautefeuiUe,  PhiIIiro<M«, 
and  Eleen.  It  is  without  sanction,  either  in  theory  or  practice." — ^Hershey,  Essen- 
tials, p.  459,  note  7. 
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erent  right  of  intercepting  the  transportation  of  munitions.  It,  there- 
fore, claims  that  its  enemy,  which  has  been  inadequately  furnished  with 
war  material  and  especially  with  those  munitions  necessary  to  equip  an 
army,  should  be  estopped  from  exercising  its  authorized  l^al  right  of 
supplying  itself  with  further  munitions. 

Such  a  claim  would  evidently  be  based  upon  the  benefit  the  bellig- 
erent hoped  to  receive  by  depriving  his  enemy  of  the  means  of  defending 
himself.  But  this  is  not  all.  The  right  of  intercepting  the  transporta- 
tion of  munitions  of  war  is  by  law  a  belligerent  right;  and  the  exercise 
of  this  right  is  by  law  a  belligerent  act.  Being  now  prevented  himself, 
by  a  sheer  misfortune  of  war  from  exercising  his  own  belligerent  right 
and  from  p^orming  a  belligerent  act  which  belongs  to  himself  alone, 
he  would  impose  upon  a  neutral  Power  the  obligation  of  exercising  this 
belligerent  right  and  of  performing  this  belligerent  act.  He  would 
thus  seek  to  convert  a  neutral  into  an  ally.  Strictly  speakmg,  the 
voluntary  assmnption  on  the  part  of  a  neutral  state,  in  the  interests  of 
a  belligerent  Power,  of  the  task  of  preventing  the  legalized  traffic  in 
munitions  of  war,  cannot  be  looked  upon  in  any  other  light  than  as  a 
belligerent,  or  at  least  an  unneutral,  act.  On  the  other  hand,  a  protest 
on  the  part  of  a  belligerent  Power,  which  seeks  to  compensate  itself  for 
a  misfortune  of  war  by  demanding  the  services  and  intervention  of  a 
neutral  state,  has,  in  fact,  no  justification  in  law  or  in  morals. 

The  present  war  has  furnished  at  least  two  instances  of  such  a  protest 
or  appeal  delivered  to  the  United  States  by  the  Central  Powers.  The 
first  was  contained  in  a  note  issued  from  the  German  Embassy  at 
Washington,  April  4,  1915,  and  directed  to  the  Secretary  of  State.'' 
Without  openly  questioning  the  ordinary  application  of  the  rules  of 
international  law  in  permitting  the  exportation  of  munitions  on  the 
part  of  neutrals  in  time  of  war,  the  note  asserts  that  on  account  of  exist- 
ing circumstances,  "the  conception  of  neutrality,"  to  quote  its  words, 
"is  given  a  new  import,  independently  of  the  formal  question  of  hitherto 
existing  law."  The  circumstances  to  which  the  note  refers  are,  first,  the 
unusual  supply  of  munitions  which  is  being  furnished;  and,  secondly,  the 

*'  The  German  Ambassador  to  the  Secretary  of  State,  April  4,  1915, — ^transmits 
memorandum  refsarding  the  matter  of  Germaa-Amerioan  trade  and  the  question  of 
delivery  of  arms.   See  Special  Supplement  to  this  Journal,  July,  1915,  pp.  125-127. 
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fact  that  the  supply  is  onendded;  being  furnished  only  to  the  enemies  of 
Germany.  The  note,  however,  makes  no  mention  of  the  fact  that  the 
law,  which  is  admitted  to  be  still  in  force,  contains  no  discrimination  as 
to  the  amount  of  munitions  that  may  be  properly  furnished  to  any 
belligerent;  nor  does  it  take  notice  of  the  important  fact  that  the  one- 
sidedness  of  the  supply  is  due  to  no  act  or  fault  on  the  part  of  the  United 
States,  but  is  due  solely  to  a  vicissitude  of  war.  The  reply  to  this  note  is 
over  the  signature  of  W.  J.  Bryan.'*  In  it  the  Secretary  expresses  the 
opinion  that  this  government,  in  view  of  the  present  indisputable  doc- 
trines of  accepted  international  law,  would  regard  the  course  suggested 
by  the  German  Embassy  as  "an  unjustifiable  departure  from  the  prin- 
ciple of  strict  neutrahty,  by  which  it  has  consistently  sought  to  direct  its 
actions;"  and  (the  Secretary)  respectfully  submits  that  none  of  the 
circumstances  urged  in  his  excellency's  memorandmn  alters  the  principle 
involved.  To  Mr.  Bryan  and  his  advisers  is  due  the  credit  of  adhering  to 
the  traditional  view  of  the  United  States  upon  the  matter  in  hand. 

The  second  note  of  protest  was  issued  by  the  Austro-Hungarian 
Minister  for  Foreign  Affairs  June  29,  1915,  and  was  directed  to  United 
States  Ambassador  Penfield  at  Vienna.**  It  practically  concedes  that 
the  sale  of  munitions  of  war  is  strictly  in  conformity  with  the  provisions 
of  the  Hague  conventions;  but  states  the  case  of  AustriarHungary  as 
follows: 

Although  the  Imperial  and  Royal  Government  is  absolutely  con- 
vinced that  the  attitude  of  the  Federal  Government  [meaning  the  United 
States]  emanates  from  no  other  intention  than  to  maintain  the  strictest 
neutrality  and  to  conform  to  the  letter  of  the  provisions  of  international 
treaties,  nevertheless,  the  question  arises  whether  the  conditions  as  they 
have  developed  during  the  course  of  the  war  are  not  such  as  in  effect 
to  thwart  the  intentions  of  the  Washington  cabinet  ♦  ♦  ♦  and 
whether  it  would  not  seem  possible,  even  imperative,  that  measures  be 
adopted  to  maintain  an  attitude  of  strict  parity  with  respect  to  both 
belligerent  parties. 

>^  The  Secretary  of  State  to  the  German  Ambassador,  April  21, 1915,— ^ves  views 
of  U.  S.  regarding  trade  between  U.  S.  and  Germany  and  the  exportation  of  aims. — 
See  Ibid.,  pp.  127-129. 

'*  The  Austro-Hungarian  Minister  for  Foreign  Affairs  to  Ambassador  Benfidd, 
June  29,  1915, — asks  U.  S.  to  reoonader  its  attitude  on  traffic  in  munttioDs  of  war 
between  U.  S.  and  Great  Britain  and  her  allies.   See  Ibid.,  pp.  146-149. 
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The  note  goes  on  to  say: 

In  reply  to  possible  objections  that,  notwithstanding  the  willingness 
of  American  industry  to  furnish  merchandise  to  Austria-Hungary  and 
Germany,  it  is  not  possible  for  the  United  States  of  America  to  trade 
with  Austria-Hungary  and  Germany,  it  may  be  pointed  out  that  the 
Federal  Government  is  undoubtedly  in  a  position  to  improve  the  situa- 
tion described. 

The  note  suggests  that  the  situation  would  be  improved  if  an  embargo 
were  placed  upon  the  exportation  of  munitions.  The  burden  of  this  note, 
when  baldly  stated,  is  that  the  United  States  should  restore  to  the  Cen- 
tral Powers  an  advantage  they  have  undoubtedly  lost  as  the  result  of 
war  by  depriving  the  Allied  Powers  of  an  advantage  they  have  un- 
doubtedly gained  as  the  result  of  war.  It  thus  seeks  to  "improve  the 
present  situation,"  only  so  far  as  the  Central  Powers  are  concerned. 
In  short,  it  calls  upon  the  United  States  to  violate  its  neutrality  and 
depart  from  the  accepted  law  of  nations,  by  conferring  a  special  benefit 
upon  one  of  the  belligerents. 

The  reply  to  this  note  was  drawn  by  Secretary  Lansing,  and  dispatched 
to  Ambassador  Penfield,  at  Vienna,  August  12, 1915."  This  reply  seems 
to  furnish  a  complete  answer  to  the  position  taken  by  the  Austro- 
Hungarian  Government,  and  to  maintain  with  renewed  force  the 
traditional  doctrine  of  international  law  strictly  adhered  to  by  the 
United  States.  It  is,  of  course  impossible,  in  this  limited  space 
to  make  even  a  superficial  summary  of  this  able  document;  and  two 
or  three  of  its  main  points  only  can  here  be  noticed.  Attention  is 
first  directed  to  the  claim  that  the  United  States  should  abandon  the 
long-recognized  rules  governing  neutral  traffic  in  time  of  war,  and  adopt 
measures,  in  the  words  of  the  Austro-Himgarian  note,  "to  maintain  an 
attitude  of  strict  parity  with  respect  to  both  belligerent  parties."    Mr. 


The  recognition  of  an  obligation  of  this  sort  would  impose  a  duty 
upon  eveiy  neutral  nation  to  sit  in  judgment  on  the  progress  of  a  war, 
and  to  restrict  its  commercial  intercourse  with  a  belligerent  whose 

**  The  Bocretary  of  State  to  Ambassador  Penfield^  August  12,  1915,— instructed 
to  infonn  Foreign  Office  of  reason  the  U.  S.  cannot  prohibit  trade  in  contraband. 
See  Ibid.,  pp.  106-171. 
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success  prevented  the  neutral  to  trade  with  the  enemy.  The  contention 
of  the  Imperial  and  Royal  Government  appears  to  be  that  the  advan- 
tages gained  to  a  belligerent  should  be  equalized  by  the  neutral  Powers 
by  the  establii^unent  of  a  system  of  non-intercourse  with  the  victor. 

The  Secretary  then  calls  attention  to  the  attitude  of  the  Central  Powers 
themselves  under  circumstances  similar  to  those  now  existing.    He  says: 

During  the  Boer  War  between  Great  Britain  and  the  South  African 
RepubUcs,  the  control  of  the  coasts  of  neighboring  neutral  colonies  by 
British  naval  vessels  prevented  arms  and  ammunition  from  reaching 
the  Transvaal  or  the  Orange  Free  State.  The  alhed  repubUcs  were  in  a 
situation  almost  identical  in  that  respect  with  that  in  which  Austria- 
Hungary  and  Germany  find  themselves  at  the  present  time.  Yet,  in 
spite  of  the  commercial  isolation  of  one  belligerent,  Germany  sold  to 
Great  Britain,  the  other  belligerent,  hundreds  of  thousands  of  kilos  of 
explosives,  gunpowder,  cartridges,  shot  and  weapons;  and  it  is  known 
that  Austria-Hungary  also  sold  siinilar  munitions  to  the  same  purchaser. 

Mr.  Lansing  thus  indicates  that  the  past  practice  of  the  Central 
Powers  does  not  sustain  their  present  contention.    He  also  shows  that 

The  general  adoption  by  the  nations  of  the  world  of  the  theory  that 
neutral  Powers  ought  to  prohibit  the  sale  of  arms  and  ammunition  to 
belligerents  would  compel  every  nation  to  have  in  readiness  at  all  times 
sufficient  munitions  of  war  to  meet  any  emergency  which  might  arise, 
and  maintain  establishments  for  the  manufacture  of  arms  and  ammuni- 
tion sufficient  to  supply  the  needs  of  its  military  and  naval  forces 
throughout  the  progress  of  a  war. 

Such  a  practice  he  says,  "would  inevitably  give  the  advantage  to  the 
belligerent  which  had  encouraged  the  manufacture  of  munitions  in  time 
of  peace"  and  that  'Hhe  adoption  of  this  theory  would  force  militarism 
on  the  world."    He  closes  his  argument  with  these  words: 

The  principles  of  international  law,  the  practice  of  nations,  the  na- 
tional safety  of  the  United  States  and  other  nations  without  great  mili- 
tary and  naval  establishments,  the  prevention  of  increased  armies  and 
navies,  the  adoption  of  p)eaceful  methods  for  the  adjustment  of  inter- 
national differences,  and,  finally,  neutrality  itself,  are  opposed  to  the 
prohibition  by  a  neutral  nation  of  the  exportation  of  arms,  ammunition, 
or  other  munitions  of  war. 

In  summing  up  this  discussion  I  think  it  has  been  shown:  (1)  that 
notwithstanding  the  comparatively  recent  development  of  the  law  of 
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neutrality;  the  custom  of  regarding  all  neutral  commerce  as  free,  subject 
only  to  the  belligerent  right  of  confiscation  in  the  case  of  hostile  goods 
with  a  hostile  destination,  has  existed  at  least  from  the  seventeenth 
century. 

(2)  That  this  custom  has  been  recognized  by  the  Government  of  the 
United  States  as  a  rule  of  international  law  from  the  very  beginning  of 
its  history  until  the  present  time. 

(3)  That  this  custom  is  a  part  of  the  general  law  of  contraband,  which 
is  based  upon  the  fact  that  the  transportation  of  munitions  of  war  is 
injurious  only  to  one  or  the  other  of  the  belligerents,  upon  whom  is  con- 
ferred the  legal  means  to  prevent  it;  and  is  in  no  sense  an  injury  to  neu- 
tral states,  which  are  therefore  relieved  from  the  obligation  to  prevent  it. 

(4)  That  the  fact  that  one  of  the  belligerents  has,  by  a  misfortune  of 
war,  been  deprived  from  exercising  his  own  belligerent  right  of  inter- 
cepting contraband  goods  on  their  way  to  his  enemy,  does  not  justify 
the  assumption  of  this  belligerent  right  by  a  neutral  Power  for  the  sole 
benefit  of  the  unfortunate  belligerent. 

(5)  That  the  placing  of  an  embargo  on  the  sale  of  munitions  of  war 
under  such  circumstances  would  have  the  effect  of  assisting  one  bellig- 
erent at  the  expense  of  the  other,  and  hence  would  be  an  unwarrantable 
interference  with  the  progress  of  the  war,  and  expose  the  neutral  Power 
laying  such  an  embargo  to  the  charge  of  unneutrality;  and, 

(6)  That  the  abolition  of  this  custom  would  reverse  the  concurrent 
judgment  of  the  world  as  expressed  in  the  Hague  Conventions,  would 
impose  new  obligations  and  oppressive  burdens  upon  every  neutral 
state,  would  work  a  positive  injustice  to  every  country  inadequately 
prepared  for  war  and  compel  every  nation  to  be  sufficiently  armed  at 
all  times  to  meet  any  possible  attack, — a  condition  of  things  that  would 
lead  to  a  universal  state  of  militancy  and  prove  a  misfortune  to  the 
world  at  large. 

William  C.  Moret. 
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POLEON'S DECREES,  AND  THE  BRITISH  ORDERS  IN 
COUNCIL,  1806-1813 

No  exhaustive  study  has,  as  yet,  been  made  of  the  Napoleonic  era 
with  a  view  of  determining  the  exact  legal  status  of  the  blockades  es- 
tablished by  the  British  orders  in  council  and  the  French  decrees.  It  is 
the  piu-pose  of  this  work  to  point  out  the  more  salient  features  embodied 
in  the  principles  of  blockade  during  this  period  as  set  forth  and  laid 
down  by  the  statesmen  of  the  United  States,  Great  Britain  and  France, 
together  with  their  relations  to  the  principles  of  international  law.  With 
this  end  in  view,  the  treaties,  conventions  and  diplomatic  intercourse 
between  the  United  States  and  these  two  foreign  countries  have  been 
carefully  studied.  The  opinions  of  statesmen  and  official  legal  counsel, 
as  well  as  the  diplomatic  correspondence  and  the  decisions  of  the  ad- 
miralty courts  must  be  accepted  as,  in  a  large  measure,  establishing  the 
international  principles  upon  which  the  legality  of  the  various  acts 
may  be  determined.  Court  decisions  during  this  period,  however,  are 
too  much  influenced  by  expediency,  made  necessary  by  the  demands  of 
the  times,  to  be  unconditionally  accepted  as  the  last  word  on  the  legality 
of  the  points  in  question;  but  they  wiU  nevertheless  be  freely  used. 

But  before  entering  into  the  discussion  of  the  blockade  after  1806 
it  will  be  necessary,  first,  to  establish  the  generally  accepted  definition 
of  what  constituted  a  blockade  prior  to  that  time. 

I.  THE  CONCEPTION    OF  BLOCKADE  PBIOR  TO   1806 

The  Russian  proclamation  of  1780  laid  down  the  definition  of  a  block- 
ade as  follows:  "That  the  denomination  of  a  blockaded  port  is  to  be 
given  only  to  one  which  has  the  enemy  vessels  stationed  sufficiently 
near  to  cause  an  evident  danger  to  the  attempt  to  enter.''  ^   This  prin- 

>  Wheaton,  International  Law,  297-298. 
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ciple  seems  also  to  have  been  adopted  quite  completely  by  the  British. 
In  1798,  Sir  ^miiam  Soott,  of  the  High  Court  of  Admiralty,  in  reference 
to  the  proclamation  of  January  1,  1794,  placing  the  French  West 
Indies  under  blockade,  said. 

The  Lords  of  Appeal  have  determined  that  such  a  proclamation  was 
not  itself  sufficient  to  constitute  a  legal  blockade:  it  is  clear,  indeed, 
that  it  could  not  in  reason  be  sufficient  to  produce  the  effect,  which  the 
captors  [of  the  Betsey]  erroneously  ascribed  to  it;  but  from  the  mis- 
application of  these  phrases  in  one  instance,  I  learn,  that  we  must  not 
give  too  much  weight  to  the  use  of  them  on  this  occasion;  and  from  the 
generality  of  these  expressions,  I  think  we  must  not  infer,  that  this  was 
not  that  actual  blockade  which  the  law  is  now  distinctly  understood 
to  require.* 

In  the  same  case  he  says. 

On  the  question  of  blockade  three  things  must  be  proved:  1st,  the 
existence  of  an  actual  blockade;  2nd,  the  knowledge  of  the  party;  and 
3rd,  some  act  of  violation,  either  by  going  in,  or  by  coming  out  with  a 
cargo  laden  i^ter  the  commencement  of  the  blockade.' 

Agahi,  in  1804  the  prize  court  laid  down  the  rule  that,  to  constitute 
a  blockade,  notice  to  shut  up  the  port  should  be  given,  and  special  notice 
of  blockade  must  be  made  to  vessels  in  the  neighborhood  of  the  port 
to  warn  them  off,  ajod  that  in  addition,  a  force  sufficient  to  enforce  the 
blockade  must  be  stationed  near  enough  to  keep  all  vessels  from  en- 
tering.^ 

These  cases  point  to  the  acceptance  of  the  principles  that  blockades 
must  be  generally  as  well  as  specially  notified,  and  that  paper  blockades 
are  invalid. 

This  rule  seems  to  have  substantially  coincided  with  that  of  the 
French  at  this  period,^  and,  with  the  exception  of  the  parts  relating  to 
notification,  was  the  definition  given  in  the  treaty  between  Russia  and 
Great  Britain  in  1801.    Article  IV  of  this  treaty  reads: 

<  The  BetBcif,  1  C.  Rob.  d2a;  Scott's  Cases,  798. 

*  The  Nancy,  1  Acton,  57;  Scott's  Cases,  817.  This  was,  however,  a  blockade  in- 
stituted by  the  commander  of  the  fleet. 

*  W.  E.  Hall,  A  Treatise  on  International  Law,  719. 
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In  order  to  determine  what  characterizes  a  blockaded  port^  that  de- 
nomination is  given  only  to  a  port  where  there  is,  by  disposition  of  the 
Power  which  attacks  it  with  ships  stationary  or  sufficiently  near,  an 
evident  danger  in  entering.^ 

That  this  was  also  the  view  of  American  statesmen  as  to  a  valid  block- 
ade is  shown  by  the  diplomatic  correspondence  between  the  United  States 
and  Great  Britain  referring  to  the  proposed  treaty  of  1806/  But  here 
the  discussion  centered  more  upon  the  question  of  notification,  as  this 
point  was  not  completely  covered  by  the  Russian  treaty. 

In  1799  Sir  William  Scott  decided  the  case  of  the  NeptunuSy  in  which 
he  held  that 

The  effect  of  a  notification  to  any  foreign  government  would  cleariy 
be  to  include  all  the  individuals  of  that  nation;  it  would  be  the  most 
nugatory  thing  in  the  world,  if  individuals  were  allowed  to  plead  their 
ignorance  of  it;  it  is  the  duty  of  the  foreign  governments  to  communi- 
cate the  information  to  their  subjects,  whose  interests  they  are  boimd 
to  protect.® 

On  first  thought  it  would  seem  that  these  decisions  are  contradictory; 
but  on  closer  examination  it  is  found  that  in  the  case  of  the  Betsey  the 
declaration  of  blockade  was  made  by  the  commander  of  the  fleet  and 
was  not  properly  notified  to  foreign  governments;  while  in  the  latter 
decision,  that  of  the  Neptunus,  the  same  justice  states  the  rule  as  given 
above.    In  this  case  he  does,  however,  recognize  that  American  vessels 

^  Am.  State  Papers,  For.  Rel.  VIII,  81.  Also  in  a  letter  from  Mr.  Monroe  to  Mr. 
Madison,  Feb.  12,  1806.  The  former  stated  that  Mr.  Fox  "intimated  that  he  had 
been  accused  of  being  too  friendly  with  Americans,  and  when  I  spoke  of  the  treaty 
with  Russia,  he  observed  that  he  had  thought  the  arrangement  made  by  it  was  a  gcxxl 
one." 

'  lUd.,  For.  Rel.  VIII,  214. 

Mr.  Monroe  to  Mr.  Fox,  Feb.  25,  1806. 

"In  respect  to  neutral  rights,  it  is  proposed  to  adopt  between  the  governments,  in 
such  cases  as  were  more  liable  of  abuse,  certain  principles  or  rules  of  conduct  which 
Great  Britain  had  already  assented  to  in  her  treaty  with  Russia  in  1801.  As  those 
Powers  had  entered  into  the  treaty  for  the  express  purpose  of  defining  the  law  of 
nations  in  the  cases  to  which  it  applied,  and  Great  Britain  had  adopted  its  conditioDS 
afterwards  in  separate  conventions  with  Denmark  and  Sweden,  with  the  same  view, 
it  was  concluded,  that  her  government  would  not  hesitate  to  admit  its  doctrine,  or  to 
observe  its  injunctions  with  other  Powers." 

8  2  C.  Rob.  110;  Scott's  Cases,  796. 
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might  have  been  a  long  tune  enroute,  and  in  a  position  where  notifica- 
tion by  the  government  would  be  quite  difficult  or  next  to  impossible, 
and  holds  that  in  such  cases  special  notice  is  necessaiy .  Thus  the  seem- 
ing contradiction  of  principles  is  in  fact  the  application  of  different 
principles  to  two  distinct  cases. 

The  principle  that  notification  to  foreign  governments  through  official 
channels  constituted  also  notification  to  their  individual  merchant  ves- 
sels became  the  stumbling  block  during  the  negotiations  for  the  rejected 
treaty  of  1806.  American  statesmen  contended  that  notification  of  an 
existing  blockade  to  ministers  or  representatives  of  foreign  states  is 
not  sufficient,  and  also  objected  strongly  that  a  blockade  should  be  C(xi- 
sidered  to  be  still  in  l^al  force  until  rescinded  by  the  instituting  govern- 
ment even  though  the  force  applied  to  it  was  neglecting  to  enforce  it. 
They  also  insisted  upon  direct  special  notification  to  American  vessels 
because  of  the  great  distance  separating  the  United  States  from  Europe. 
The  treaty  as  signed  by  the  American  agents  failed  completely  on  these 
points.  The  British  agents  were  also  averse  to  incorporating  the  article 
of  the  Russian  treaty  into  that  with  the  United  States,  or  even  to  give 
any  concise  definition,  whatever,  of  what  constituted  a  blockade.  Mr. 
Madison,  in  his  letter  to  the  American  ministers  at  London  said, 

The  British  doctrine  of  blockades,  exemplified  by  practice,  is  so  dif- 
ferent from  that  of  all  other  nations,  as  well  as  from  the  reason  and  na- 
ture of  that  operation  of  war.  The  mode  of  notif3dng  a  blockade  by 
proclamation  and  diplomatic  communication,  of  what,  in  fact,  has  been 
done,  is  more  particularly  the  evil  which  is  to  be  corrected.  Against 
these  nominal  blockades  the  article  does  not  sufficiently  close  the  door.* 

In  July,  1807,  the  American  ministers,  Monroe  and  Pinckney,  pro- 
posed to  George  Canning  to  incorporate  the  article  of  the  Russian  treaty 
uerbaiim  into  the  treaty,  but  this  the  latter  refused  to  do.^^  In  all  prob- 
ability the  trend  of  affairs  in  Europe  influenced  the  British  not  to  com- 
promise themselves  on  this  point,  and  caused  the  Americans  to  seek  so 
assiduously  some  acceptable  settlement  of  the  difference. 

One  other  point  brought  out  in  1805  must,  however,  not  be  omitted. 
This  occurred  in  connection  with  the  blockade  of  Cadiz,  notified  April  25, 

•Am.  StAte  Papers,  For.  Rel.  Ill,  170. 
w/6id.,  106. 
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1805,  after  having  existed  as  a  de  fado  blockade  for  some  time  previous 
to  that  date.  After  the  declaration  the  Spanish  vessel  Christina  Mot" 
garetha  was  seized  in  the  British  channel  by  a  vessel  not  of  the  blockading 
force,  although  the  prize  had  left  the  blockaded  port  before  the  official 
notification.    In  his  opmion,  Justice  Scott  said, 

If  it  is  pretended  that  the  seizure  was  under  the  notification  of  the 
25th  of  April,  which  had  intervened  before  the  capture,  it  would  have 
been  prudent  to  have  applied  it  only  to  such  ships  as  might  be  supposed 
to  have  received  notice  of  it.^^ 

Out  of  this  seeming  conflict  of  opinion  it  is  very  difficult  to  arrive  at 
the  exact  status  of  the  rule  of  blockade.  The  weight  of  the  opinions 
would,  however,  seem  to  point  to  the  following  facts:  (1)  that  a  blockade 
in  order  to  be  l^al  must  have  sufficient  force  applied  to  it  to  make  it 
dangerous  to  enter  or  leave  the  port;  (2)  that  the  Americans  demanded 
direct  notification  to  vessels,  while  the  British  held  that  official  notifica- 
tion to  foreign  governments  was  sufficient,  but  allowed  a  reasonable 
time  in  case  of  vessels  at  sea  which  could  not  be  notified  by  the  govern- 
ment before  declaring  them  to  be  lawful  prize. 

The  French  view  of  legal  blockade  will  be  brought  out  more  fully 
later.  Suffice  it  to  say  at  present  that  it  was  somewhat  more  strict  than 
even  the  American  view. 

II.  THE  NAPOLEONIC  BLOCKADES 

In  order  to  understand  thoroughly  the  conditions  as  they  existed 
between  1806  and  1812,  it  is  necessary  to  recount  briefly  the  prin- 
ciples laid  down  by  the  various  British  orders  in  council  and  French 
decrees. 

On  May  16,  1806,  the  orders  in  council  instituting  the  first  blockade 
of  this  interesting  series  were  issued.  They  in  substance  declared  a 
blockade  of  the  European  coast  from  Brest  to  the  Elbe,  but,  through  a 
secret  imderstanding  with  Mr.  Fox,  it  was  not  to  be  enforced  agianst 
Americans  except  between  the  Seine  and  Ostend.  The  rest  of  the  coast 
was  thus  left  open  to  neutral  vessels,  but  only  in  so  far  as  they  were  not 
laden  in  an  enemy  port,  carried  enemy  goods,  or  came  directly  from  an 

^^  6  Robinson's  Admiralty  Reports,  64. 
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enemy  port.  The  unofficial  understanding  was  acquiesced  in  chiefly  as  a 
favor  to  Americans,  whom  Fox  strongly  favored.  It  was,  nevertheless, 
a  harbinger  of  evil  for  the  United  States,  and  the  government  made  stren- 
uous and  untiring  efforts  to  have  the  matter  definitely  adjusted  by 
treaty,  the  negotiation  of  which,  as  before  stated,  was  entrusted  to  J. 
Monroe  and  Wm.  Pinckney.  The  treaty  as  finally  signed  by  the  two 
Americans,  December  31,  1806,  was  notoriously  inadequate  in  meeting 
the  demands  of  their  government  and  was  not  even  considered.  Further 
negotiations  which  took  place  over  the  controverted  points  were  soon 
brought  to  a  close  by  the  decrees  of  Napoleon,  the  first  of  which,  the 
Berlin  decree,  wiU  now  be  considered. 

The  Berlin  decree  was  issued  November  21,  1806,  as  a  measure  of 
retaliation  for  Fox's  blockade,  the  partial  enforcement  of  which  Napo- 
leon preferred  to  overlook,  disdaining  to  receive  his  supplies  through  the 
concessions  of  his  enemies.  Among  the  abuses  of  international  law  per- 
petrated by  Great  Britain  and  calling  for  reprisals,  as  set  forth  in  this 
decree,  those  bearing  on  blockade  play  an  important  part.  England  is 
accused  of  blockading  unfortified  places,  of  declaring  blockades  without 
ships  enough  to  enforce  them  and  others  which  she  would  be  utterly 
unable  to  enforce,  and  of  seeking  to  gain  commercial  advantages  over 
other  states  through  the  abuse  of  a  war  measure.  ^^ 

From  the  above  note  may  be  derived  some  of  the  principles  of  block- 
ade as  understood  by  the  French  at  this  period.  The  rules  there  laid 
down  were  narrowed  still  more  when  France  claimed  to  adhere  to  the 

"  Edwards'  Admiralty  Reports,  Appendix  to  Pt.  I,  vm. 

The  statement  of  the  abuses  referring  to  blockade  are: 

"4.  That  she  extends  the  right  of  bk>ckade  to  commerdal  unfortified  towns,  and 
to  ports,  harbors,  and  mouths  of  rivers,  which,  according  to  the  principles  and  inrao- 
tices  of  civilized  nations  [as  interpreted  by  France],  is  only  applicable  to  fortified 
places. 

''That  she  declares  places  in  a  state  of  blockade  before  which  she  has  not  a  ship 
of.  war,  though  no  place  can  be  considered  in  a  state  of  blockade  unless  it  is  so  in- 
vested that  approach  cannot  be  attempted  without  imminent  danger. 

"That  she  even  declares  places  in  a  state  of  blockade,  which,  with  all  her  forces 
united,  she  is  incapable  of  blockading,  namely,  whole  coasts  and  empires. 

"5.  That  this  monstrous  abuse  of  the  right  of  blockade  has  no  other  object  than 
to  obstruct  the  oonmiunication  of  nations  with  each  other,  and  to  raise  the  trade 
and  industry  of  England  upon  the  ruin  of  the  trade  and  industry  of  the  nations  of 
the  Continent." 
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rules  of  the  Peace  of  Utrecht.    In  1809  Count  Champagny  wrote  to 
General  Armstrong, 

The  right,  or  rather  the  pretension  of  blockading,  by  a  proclamation, 
rivers  and  coasts,  is  as  monstrous  (revoltante)  as  it  is  absurd.  A  right 
cannot  be  derived  from  the  will  or  caprice  of  one  of  the  interested  parties, 
but  ought  to  be  derived  from  the  nature  of  things  themselves.  A  place 
is  not  truly  blockaded,  until  it  is  invested  by  land  and  by  sea;  it  is  block- 
aded to  prevent  it  from  receiving  the  succors  which  might  retard  its 
surrender.  It  is  only  then  that  the  right  of  preventing  neutral  vessels 
from  entering  it  exists;  for  the  place  so  attacked  is  in  danger  of  being 
taken,  and  the  dominion  of  it  is  doubtful,  and  contested  by  the  master 
of  the  town  and  him  who  besieges  it.  Hence  the  right  of  preventing 
even  neutrals  from  having  access  to  it.^' 

In  how  far  this  view  was  affected  by  the  general  military  status  of  the 
day,  it  is  difficult  to  say.  One  thing  is  evident,  that  should  such  rules 
have  been  applied  to  blockades  the  advantage  would  have  been  entirely 
on  the  side  of  the  French  and  neutrals.  It  is  difficult  to  conceive  that 
Napoleon  would  have  been  so  solicitous  of  the  welfare  of  neutrals  had  it 
not,  at  the  same  time,  been  the  most  advantageous  course  for  France. 
This  principle  if  put  in  force  would  have  made  it  utterly  impossible 
for  a  nation  having  control  of  the  sea  to  enforce  a  blockade  without  at  the 
same  time  having  control  of  the  territory  of  the  enemy. 

It  has  ever  been  the  custom  among  nations  to  make  reprisals  against 
an  enemy  when  the  latter  violates  any  rule  of  international  law.  This 
is  the  principle  upon  which  Napoleon  justified  his  decrees  and  Great 
Britain  her  orders  in  council.  The  injury  and  discomfiture  which  such 
an  act  brings  upon  neutrals  is  generally  not  given  much  consideration; 
but  in  this  case  each  by  shifting  the  blame  upon  the  other  tended, 
through  the  severity  of  the  measures  which  it  was  forced  to  adopt,  to 
cause  the  United  States  to  enter  the  conffict  on  either  the  one  or  the 
other  side.  The  rights  of  neutrals  were  a  serious  interference  with  the 
free  action  of  the  belligerents,  and  they  were  subordinated  to  the  pur- 
poses of  the  latter.  Whether  the  one  side  or  the  other  suffered  the  more 
abuse  from  attack  is  hard  to  decide;  but  it  is  certain,  as  will  be  pointed 
out,  that  all  recognized  and  accepted  rules  of  blockade,  as  at  that  time 
understood  by  either  party,  were  flagrantly  violated  not  only  with  re- 

"  Am.  State  Papers,  For.  Rd.  Ill,  326. 
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spect  to  belligerents  but  also  with  respect  to  neutrals.  The  decrees  and 
orders  in  council  were  war  measures,  and,  as  such,  the  blow  they  were 
intended  to  deal  the  enemy  must  first  brush  aside  the  neutral  if  the 
latter's  rights  in  any  degree  might  act  as  a  buffer  to  lessen  its  effect. 

The  Berlin  decree,  therefore,  was  a  measure  of  retaliation  against 
Fox's  blockade.  To  this  end,  although  the  Emperor  could  not  keep  a 
single  ship  of  war  on  the  seas  except  as  a  fugitive  from  his  omnipresent 
enemies,  it  declared  the  British  Isles  in  a  state  of  blockade. 

In  addition  to  this  it  proclaimed  that: 

4.  All  warehouses,  merchandise  or  prop)erty  of  whatever  kind  be- 
longing to  a  subject  of  England  shall  be  regarded  as  a  lai^ful  prize. 

5.  Trade  in  English  goods  is  prohibited,  and  all  goods  belonging  to 
England  or  coming  from  her  factories  or  her  colonies  are  declared  lawful 
prize. 

7.  No  vessel  coming  directly  from  England  or  from  the  English  colo- 
nies or  which  shall  have  visited  these  since  the  publication  of  the  present 
decree  shall  be  received  in  any  port. 

8.  Any  vessel  contravening  the  above  provision  (7)  by  a  false  declara- 
tion shall  be  seized,  and  the  vessel  and  cargo  shall  be  confiscated  as  if 
it  were  English  property.^* 

Prom  the  above  extracts  it  is  readily  seen  how  far-reaching  the  provi- 
sions of  this  decree  were.  If  they  were"  to  be  literally  applied,  they  would 
contravene  all  recognized  rules  of  blockade  even  to  a  greater  extent  than 
was  the  case  with  the  order  in  council  that  preceded  them. 

The  last  paragraph  of  the  first  section  showed  a  desire  on  the  part  of 
Napoleon  to  compromise  and  lessen  the  severity  of  the  order  if  the 
British  would  come  to  the  French  way  of  thinking.    It  reads: 

The  provisions  of  the  present  decree  shall  continue  to  be  looked  upon 
as  embodying  the  fundamental  principles  of  the  Empire  until  England 
shall  recognize  that  the  law  of  war  is  one  and  the  same  on  land  and  sea, 
and  that  the  rights  of  war  cannot  be  extended  so  as  to  include  private 
property  of  any  kind  or  the  persons  of  individuals  unconnected  with 
the  profession  of  arms,  and  that  the  right  of  blockade  should  be  restricted 
to  fortified  places  actually  invested  by  suflScient  forces.^* 

This  decree  for  various  reasons  was  not  fully  enforced  by  Napoleon; 
and  for  nine  months  it  assimied  more  the  form  of  a  municipal  law  than 

>*  Anderson,  Constitutions  and  Documents,  France  (Translated  by  James  H. 
Robinson),  386-387. 
» Ibid.,  386. 
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of  an  international  order.  The  manner  of  enforcement  was,  however, 
not  inquired  into  by  the  British  Government,  which  responded  on 
January  10, 1807,  with  a  second  order  in  council  proclaiming  on  penalty 
of  capture  and  condemnation  that  it  is 

judged  expedient  to  order  that  no  vessel  shall  be  permitted  to  trade 
from  one  port  to  another,  both  which  ports  shall  belong  to,  or  be  in 
possession  of  France  or  her  allies,  or  sh^dl  be  so  far  under  their  control 
as  that  British  vessels  may  not  freely  trade  thereat;  and  that  the  com- 
manders of  His  Majesty's  ships  of  war  and  privateers  have  been  in- 
structed to  warn  every  neutral  vessel  coming  from  any  such  port,  and 
destined  to  another  port,  to  discontinue  her  voyage,  and  not  to  proceed 
to  any  such  port.^** 

This  decree  would  have  required  actual  direct  notice  to  the  vessel  and 
was  therefore  probably  within  reasonable  limits. 

This  order  was  followed  on  November  11, 1807,  by  a  second  and  more 
severe  order  which  decreed  that  France,  her  allies  and  colonies,  were  in 
state  of  blockade;  made  all  goods  of  produce  or  manufacture  of  such 
territory  subject  to  capture  and  condemnation,  imless  such  trade  in 
them  be  carried  on  through  British  ports;  all  vessels  leaving  blockaded 
ports  were  subject  to  capture  unless  they  were  destined  for  a  British 
port;  vessels  which  left  port  before  the  issuance  of  the  order  must  have 
been  notified  of  the  blockade  before  being  captured  for  violation  of  it; 
and  vessels  canying  French  certificates  of  origin  were  subject  to  con- 
demnation.^' 

It  was  held  that  these  measures  were  justifiable  because  the  neutral 
states  acquiesced  in  the  provisions  of  the  French  decree,  which,  however, 
seems  not  to  have  been  the  case.  In  a  letter  by  Pinckney  to  Madison, 
November  23, 1807,  we  read: 

The  British  orders  annihilate  the  whole  public  law  of  Europe  relative 
to  maritime  prize,  and  substitute  a  sweeping  system  of  condemnation 
and  penalty  in  its  place.  The  French  decree  produces  no  such  change 
at  all  in  that  law.  The  last  was  no  more  than  a  legitimate,  thou^  pos- 
sibly an  ungracious,  exercise  of  the  right  of  local  sovereignty;  while  the 
former  can  be  referred  only  to  force,  and  look  for  the  scene  of  their 
operation  to  the  ocean. 

i«  Am.  State  Papers,  For.  Rel.  Ill,  6. 
"/Wd.,  269-270. 
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Nor  can  it  be  shown  that  knowledge  had  in  any  form  oome  to  the 
United  States  Government  of  a  strict  enforcement  of  the  Berlin  decree 
before  the  issuance  of  the  order  in  council  of  November  11th. 

So  long  as  the  decree  was  enforced  only  as  a  local  or  municipal  law, 
the  United  States  did  not  remonstrate  because  it  was  not  affected  by 
the  operation  of  the  act.  There  was  little  exchange  of  notes  between 
France  and  this  country  on  this  subject  prior  to  November,  1807,  when 
the  more  stringent  enforcement  went  into  effect.  The  position  in  which 
American  vessels  were  placed  by  the  contradictory  and  opposed  decrees 
and  orders  was  very  unsatisfactory.  They  could  not  touch  at  France 
or  her  allies,  and  they  could  not  touch  at  England,  nor  could  they  carry 
either  French  or  British  goods  without  subjecting  themselves  to  capture. 

Count  Champagny  asserted  that  from  the  French  view  the  United 
States  was  at  war  with  England  from  the  time  that  the  orders  in  council 
were  issued.  France  was  merely  waiting  to  see  whether  the  United 
States  would  declare  hostilities  or  not  before  enforcing  the  Berlin  decree 
in  its  liberal  purport." 

The  American  Government  protested  strongly  against  the  applicsr 
tion  of  municipal  laws  against  foreign  nations  on  the  high  seas,  and  even 
showed  astonishment  at  the  act  of  France  in  her  extraordinary  declara- 
tion when  she  was  without  the  slightest  means  of  enforcing  it.^  The 
Emperor's  council  itself  was  opposed  to  extending  the  execution  of  the 
decree,  but  Napoleon  was  determined  through  it  to  determine  the  posi- 
tion of  the  United  States  in  her  relations  with  Great  Britain.^ 

On  December  17, 1807,  Napoleon  met  the  new  British  order  in  council 
with  his  famous  Milan  decree.  This  decreed  that  the  British  orders 
would  have  the  effect  of  denationalizing  the  vessels  of  all  nations  of 
Europe,  thus  affecting  the  sovereignty  of  the  states  themselves;  and 

^  Am.  State  Papets,  For  ReL  III,  250. 

»  Madison  to  Armstrong,  Feb.  8, 1808. 

"That  the  execution  of  local  laws  against  foreign  nations  on  the  high  seas  is  a 
violation  of  the  rights  of  the  former  and  freedom  of  the  latter,  will  probably  not  be 
questioned.  A  contrary  principle  would,  in  fact,  imply  the  same  exclusive  dominion 
over  the  entire  ocean  as  is  enjoyed  within  the  limits  of  the  local  sovereignty,  and  a 
degradation  of  every  other  nation  from  its  common  rights  and  equal  rank.''  Am. 
State  PapeiB,  For.  Rel.  Ill,  249. 

»  Am.  State  Papers,  For.  Rel.  Ill,  250. 
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that  all  vessels  submitting  to  search  or  entering  British  ports  become 
ipso  facto  denationalized  and  hence  are  English  property;  that  such 
vessels  are  subject  to  capture  as  lawful  prizes;  that  all  vessels  either 
going  to  or  coming  from  English  ports,  colonies  or  any  country  in  the 
possession  of  English  troops  are  lawful  prize;  that  the  decree  shaU  not 
apply  to  such  countries  as  force  England  to  respect  their  flags;  and  that 
the  decree  shall  be  ipso  facto  abrogated  and  void  so  soon  as  the  English 
Government  shall  abide  by  the  principles  of  the  law  of  nations.^^ 

The  enforcement  of  these  blockades  seems  to  have  been  something 
just  short  of  legaUzed  piracy.  Napoleon  could  keep  but  few  scattered 
cruisers  and  privateers  on  the  seas,  with  which  he  now  began  to  prey 
upon  American  trade.  England's  whole  navy,  large  as  it  was,  was 
notoriously  inadequate  to  maintain  a  blockade  of  the  European  Con- 
tinent and  the  French  colonial  possessions.  Seizures  by  both  sides  were 
numerous,  and  it  is  small  wonder  that  the  United  States  Government 
changed  from  official  protest  to  active  measures  of  defense.  The  counter- 
strokes  of  the  belligerents  became  more  destructive  to  neutrals  than 
to  the  belligerents.  The  United  States  Government  sought  to  protect 
its  commerce  against  such  unlawful  spoliation.  The  reckless  Yankee 
skipper  began  to  trump  up  various  excuses  for  blockade  running,  among 
which  some  of  the  most  prominent  in  the  British  admiralty  reports  are 
the  "distress  of  the  vessel,"  "exhausted  crews"  and  "entered  to  procure 
a  pilot." 

The  United  States  Government  unofficially  ordered  American  vessels 
not  to  speak  to  British  cruisers,  but  rather  to  run,  upon  which  Sir  William 
Scott  of  the  British  High  Court  of  Admiralty  remarked, 

If  these  directions  are  to  be  taken  in  their  full  extent,  as  authorizing 
the  masters  of  American  ships  to  fly  from  British  cruisers,  it  is  a  prac- 
tice which,  I  venture  to  say,  will  be  attended  with  very  great  incon- 
venience to  American  navigation.  It  must  be  understood  that  every 
commissioned  cruiser  has  an  undoubted  right  of  inquiry,  and  it  is  not 
the  arbitrary  decrees  of  other  belligerents  that  can  abrogate  it.  On 
strict  principle,  to  defeat  that  right  by  evasion  might  be  as  penal  as 
to  resist  it  by  force,  though  it  has  not  been  held  so  in  practice.  ^^ 

*^  Anderson,  Constitutions  and  Documents,  France,  303-304. 
><  The  Mentor,  Edwards'  Admiralty  Reports,  208.   See  also  the  Arthur,  Ibid,,  203, 
and  the  Elizabeth,  Ibid.,  19S,  all  decided  in  1810. 
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The  reason  for  these  evasions  and  subterfuges  becomes  apparent  when 
it  is  understood  that  the  admiralty  court  held  that,  in  case  a  vessel  is 
forced  to  break  blockade  out  of  necessity,  such,  for  instance,  as  need  of 
repair  or  stress  of  weather,  and  does  not  deliver  its  cargo,  it  is  not  sub- 
ject to  capture.** 

In  the  case  of  the  James  Cook  the  court  held  that  it  has  been  de- 
termined over  and  over  again  that  a  ship  is  not  at  liberty  to  go  up  to 
the  mouth  of  a  blockaded  port  even  to  make  inquiry;  that  in  itself  is  a 
consununation  of  the  offense,  and  amounts  to  an  actual  breach  of  block- 
ade." 

On  December  21, 1807,  Congress  passed  the  Embargo  Act  prohibiting 
the  sailing  of  any  vessel  from  any  port  of  the  United  States  to  any  for- 
eign port,  except  foreign  armed  public  ships  and  foreign  merchant  ves- 
sels in  ballast. 

On  January  8,  1808,  a  supplementary  act  was  passed  requiring  coast- 
ing and  fishing  vessels  to  give  bonds  to  re-land  their  cargoes  in  the 
United  States,  and  still  later  (March  13th)  the  provisions  of  the  act 
were  so  extended  as  to -include  all  vessels  whether  of  the  size  required 
for  registration  or  smaller. 

As  a  result  of  the  embargo.  Napoleon  on  April  17,  1808,  issued  his 
Bayonne  decree  directing  the  confiscation  of  all  American  vessels  in 
French  ports,  or  which  should  arrive  in  them,  reasoning  that  no  Amer- 
ican vessel  could  be  on  the  ocean  under  the  embargo,  and  that  therefore 
those  that  pretended  to  be  American  were  in  reality  British."  There 
was  some  foundation  for  his  assertion,  because  the  American  vessels 
which  evaded  the  embargo  did  so  often  through  the  use  of  fraudulent 
British  papers  and  registers. 

The  embargo  becoming  very  unpopular  with  the  American  people, 
it  was  repealed,  and  in  its  place  was  substituted  the  Non-Intercourse 
Act,  March  15,  1809.  This  act  prohibited  all  commercial  intercourse 
with  Great  Britain  and  France. 

This  was  closely  followed  (April  26, 1809)  by  a  British  order  in  council 

a  The  CharloUa,  June  20,  1810,  Edwards'  Admiralty  Reports,  252. 
**  The  James  Cook,  July  3,  1810,  Ibid.,  264. 
«  Am.  State  Papers,  For.  Rel.  Ill,  291. 
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revokiDg  the  orders  of  the  11th  of  November,  1807,  but  declaring  in 
their  place  a  blockade  of  the  ports  of  Holland,  France  and  Italy.^ 

Napoleon  now  seemed  to  suffer  one  of  his  peculiar  changes  of  front, 
and  in  June,  1809,  he  decreed  that  inasmuch  as  the  United  States  had 
obtained  the  revocation  of  the  British  orders  in  council  of  November, 
1807,  the  MOan  decree  should  be  withdrawn.  In  August,  however, 
the  Emperor,  through  another  change  of  policy,  issued  a  secret  decree 
providing  for  the  confiscation  of  any  American  ship  that  should  enter 
the  ports  of  Spain,  France  or  Italy,  and  to  these  Holland  was  shortly 
added.^ 

Macon's  Bill  No.  2  repealed  the  Non-Intercourse  Act  and  authorized 
the  President  to  prohibit  commerce  with  either  one  of  the  belligerents 
who  should  not  recede  from  its  policy  of  war  on  neutrals  before  March  3, 
1810."  This  re-establLshed  freedom  of  commerce  until  one  or  the  other 
of  the  belligerent  states  should  withdraw  its  orders  or  decrees. 

Or  March  23,  1810,  Napoleon  issued  his  Rambouillet  decree,  as  a 
remonstrance  against  the  acts  of  the  United  States,  in  which  he  pro- 
vided: " 

1.  That  all  vessels  navigating  under  the  flag  of  the  United  States, 
or  possessed  in  whole  or  in  part  by  any  citizen  or  subject  of  that  Power, 
which,  dating  from  May  20,  1809,  may  have  entered  or  shall  enter  into 
the  ports  of  our  Empire,  our  colonies  or  the  countries  occupied  by  our 
armies,  shall  be  seized,  and  the  products  of  the  sales  shall  be  deposited 
in  the  surplus  fund. 

Vessels  charged  with  dispatches  were  exempted. 

Upon  knowledge  of  this  decree,  the  United  States  was  almost  ready 
to  go  to  war  with  France;  and  it  was  probably  the  knowledge  of  lack  of 
preparation  which  restrained  the  government  from  taking  the  step.  The 
policy  pursued  by  France  up  to  this  time  was  now  found  to  injure  that 
country  more  than  it  benefited  her,  and  in  August,  1810,  Napoleon  in- 
structed his  Foreign  Minister,  the  Due  de  Cadore,  to  notify  the  Amer- 
ican Minister,  General  Armstrong,  that  after  November  1,  1810,  the 
Berlin  and  Milan  decrees  would  cease  to  operate  as  far  as  the  United 

*  Anderson,  Constitutions  and  Documents,  France,  394r6. 
'^  E.  Channing,  The  American  Nation,  Vol.  12,  p.  243. 
«/Wd.,  246. 
^  Anderson,  Constitutions  and  Documents,  France,  396-397. 
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States  was  concerned.^  On  the  same  day,  however,  Napoleon  ordered 
that  all  American  vessels  which  had  arrived  at  French  ports  between 
May  20,  1809,  and  May  1,  1810,  should  be  confiscated,  and  that  no 
American  ship  arriving  in  a  French  port  before  November  1st,  should 
be  permitted  to  discharge  its  cargo  without  a  license.'^ 

Under  the  provisions  of  the  Due  de  Cadore's  letter  one  case,  that  of 
the  New  Orleans  Packet,  was  decided  in  favor  of  the  United  States,  and 
this  was  now  used  in  an  attempt  to  have  the  British  orders  in  council 
repealed.  But  obtaining  no  satisfaction  from  this  source,  Madison, 
who  took  the  Due's  letter  to  mean  what  it  said,  on  November  2, 1810, 
issued  a  proclamation  cutting  off  all  commercial  intercourse  with  Great 
Britain." 

The  British  took  the  view  that  a  decree  officially  instituted  must  be 
also  officially  revoked,  and  that  the  Due  de  Cadore's  letter  was  not 
such  official  revocation  of  the  French  decrees.''  They  held  also  that 
the  British  orders  would  not  expire  of  themselves  on  the  revocation  of 
the  French  decrees,  but  were  dependant  upon  special  repeal  of  the 
government.  The  authenticity  of  the  Due's  letter  was  at  the  time 
questioned  by  the  British  BQgh  Court  of  Admiralty  in  the  case  of  the 
Snipe  and  Ofhers}^ 

In  the  case  of  the  Fox  ^  Justice  Scott  held  that  the  British  orders 
were  just,  so  long  as  they  were  retaliatory,  but  that  as  soon  as  they 
ceased  to  be  retaliatory,  they  ceased  to  be  just;  that,  although  a  state 

^  Letter  of  the  Due  de  Gadore.  August  5,  1810.  Edwards'  Admiralty  Reports. 
App.,  Part  I,  zxi.  "I  am  authorized  to  declare  that  the  Berlin  and  Milan  decrees 
are  revoked,  and  will  oease  to  have  their  efifect  from  the  1st  of  November:  It  being 
well  understood  that  the  English  shall  revoke  their  orders  in  council,  and  renounce 
their  new  principles  of  blockade,  or  that  the  United  States  will  cause  their  rights 
to  be  respected  by  the  English." 

'1  Channing,  The  American  Nation,  249. 

»*  Ibid,,  250. 

""The  declaration  of  the  person  styling  himself  Due  de  Cadore,  imports  no 
revocation;  for  that  declaration  imports  only  a  conditional  retraction,  and  this  upon 
conditions  known  to  be  impossible  to  be  complied  with.  It  has  been  urged  that  the 
American  Government  has  considered  it  otherwise,  and  has  so  declared  it  for  the 
regulation  of  the  conduct  of  the  people  of  that  country."  The  Fox  and  Others, 
Edwards'  Adm.  Reports,  316,  decided  May  11,  1811. 

s^Edwaids'  Adm.  Reports,  383-395. 

*•  Am.  St.  Papeis,  For.  Rel.  Ill,  418  el  seq. 
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is  never  at  liberty  to  apply  a  rule  harsher  than  that  of  the  law  of  nations 
unless  through  a  just  provocation  as  a  retaliatory  measure,  it  is  the  duty 
of  the  court  to  carry  out  the  measure  and  it  is  the  duty  of  the  state  to 
decide  when  the  provocation  ceases.  As  a  result  of  this  decision,  28 
vessels,  valued  at  $254,300,  with  cargoes  valued  at  $515,500,  were 
declared  confiscated  by  the  British  prize  courts  between  June  18,  1811, 
and  July  5,  1811,  which  probably  more  than  any  other  circumstance 
made  the  breach  between  the  United  States  and  Great  Britain  irrepa- 
rable. 

On  the  28th  of  April  1811,  Napoleon  officially  revoked  the  Berlin 
and  Milan  decrees  in  consideration  of  the  fact  that  the  Congress  of  the 
United  States  had  on  the  2nd  of  March  of  the  same  year  ordered  the 
execution  of  the  Non-Intercourse  Act  against  Great  Britain  which  had 
been  proclaimed  November  2,  1810,  by  President  Madison,  but  the 
operation  of  which  had  been  postponed.^ 

This  was  submitted  to  Lord  Castlereagh  by  Mr.  RusseU  in  proof  of 
the  revocation  of  the  French  decrees  on  May  20,  1812,  in  an  endeavor 
to  have  the  British  orders  repealed;  but  it  was  not  until  June  23, 1812, 
that  the  orders  of  January,  1807,  and  April,  1809,  were  definitely  re- 
voked. The  repeal,  however,  came  too  late,  for  on  June  18, 1812,  Con- 
gress had  declared  war  upon  Great  Britain. 

III.    FINAL  SETTLEMENTS 

During  the  negotiations  for  peace  carried  on  by  the  American  diplo- 
matic representatives  at  Ghent  in  1814,  the  question  of  blockades  was 
submitted  to  the  British  plenipotentiaries  in  a  project  of  a  treaty  of 
peace  (Nov.  10,  1814).  This,  however,  is  as  far  as  the  matter  was  car- 
ried, as  it  was  declared  inadmissible  by  the  British  delegates.  The 
provisions  contained  in  this  proposed  article  were,  that  notification  must 
be  made  directly  to  the  vessel,  and  that  confiscation  should  be  allowable 
only  upon  an  attempt  to  enter  the  blockaded  port  after  such  notification. 
The  proposed  definition  of  blockade  was  that  of  the  Russian  treaty  of 
1801. 

In  order  to  determine  what  characterizes  a  blockaded  port,  that  de- 
nomination is  given  only  to  a  port  where  there  is,  by  the  deposition  of 

»  Am.  St.  Papers,  For  Rel.  Ill,  432. 
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the  Power  which  attacks  it  with  ships  stationary  or  sufficiently  near,  an 
evident  danger  in  entering.*^ 

In  the  final  treaty  of  peace  of  December  24, 1814,  the  subject  did  not 
even  receive  mention. 

The  losses  suffered  by  American  merchants  through  the  operation  of ' 
Napoleon's  decrees  were  kept  aUve  through  diplomatic  channels  under 
the  name  of  French  Spoliation  Claims,  which  were  finaUy  settled  by 
the  treaty  of  July  4, 1831.  In  November,  1816,  Albert  GaUatin  brought 
the  subject  before  the  Duke  de  Richelieu,  but  the  French  Government 
was  compelled  in  an  unofficial  way  to  reject  the  claims,  because  of  finan- 
cial and  other  embarrassment,  but  it  considered  this  to  be  in  no  way  an 
official  answer.^  Subsequent  to  this  the  claims  were  repeatedly  ad- 
mitted by  the  Duke  de  Richelieu,  Vicount  de  Montmorency,  M.  de 
Villele  and  Count  de  le  Ferronnays.  But  the  French  public  officials 
tried  continually  to  weaken  them.'® 

Van  Buren  held 

That  the  present  Government  of  France  is,  by  the  established  prin- 
ciples of  public  law,  responsible  for  those  acts,  is  not,  at  this  day,  an 
open  question  among  civilized  nations.  The  consequences  of  an  oppo- 
site doctrine  would  strike  at  the  root  of  all  confidence  in  the  dealings 
between  different  nations.**^ 

Rives,  who  negotiated  the  treaty  for  the  United  States,  expressed 
the  American  point  of  view  when  he  said: 

The  Berlin  and  Milan  decrees  being  gross  violations  of  the  public 
law  and  faith  of  treaties  [having  special  reference  to  the  provisions  of 
Articles  XII  to  XXVI  of  the  treaty  of  September  30,  1800,]  are  such 
acts  as  no  sovereign  can  rightfully  perform,  and  must,  therefore,  be 
regarded  as  null  and  void.^^ 

The  matter  was  left  to  a  French  commission,  which  allowed  the  claims 
of  the  United  States  in  the  following  cases: 

1.  Sequestration  where  the  property  had  not  been  definitely  con- 
demned by  the  Council  of  Prizes. 

"  Am.  State  Papers,  For.  Rd.  Ill,  739. 

»  Ex.  Doo.  147,  VoL  3,  p.  51.   22d  Cong.,  2nd  seas.,  1832-33. 

»/Wd.,  p.  20. 

^  Ibid.,  p.  23. 

« Ibid,,  p.  76. 


Digitized  by 


Google 


508  THE  AMEBICAN  JOUBNAL  OF  INTEBNATIONAL  LAW 

2.  Where  the  vessels  were  destroyed  at  sea. 

3.  Where  condemnations  which  purported  to  be  made  by  virtue  of 
the  Berlin  and  Milan  decrees,  in  being  definitely  repealed,  were,  accord- 
ing to  the  French  Government,  to  be  thenceforth  considered  as  not 
having  existed. 

4.  For  all  supplies  derived  from  citizens  of  the  United  States  for 
debts  otherwise  due. 

5.  Where  the  sentences  of  condemnation  gave  a  retrospective  effect 
to  the  decrees  under  which  they  purported  to  be  made.^ 

The  payment  by  France  to  the  United  States  of  the  sum  of  $5,000,000 
in  settlement  of  all  the  claims  as  above  given  settled  beyond  dispute 
the  illegality  of  at  least  certain  applications  of  the  French  decrees;  but, 
in  addition  to  this,  they  established  their  own  illegality  by  outlining  as 
a  preface  and  justification  of  their  being  the  generally  accepted  prin- 
ciples of  blockade  as  at  that  time  understood  by  nations. 

Archibald  H.  Stockdsr. 

«<  Ex.  Doc.  147,  Vol  3,  p.  51.    22d  Cong.,  2iid  seas.,  1832-33. 


Digitized  by 


Google 


THE  NEUTRALITY  OF  HONDURAS  AND  THE  QUESTION 
OF  THE  GULF  OF  FONSECA  ^ 

The  members  of  the  Central  American  Peace  Conference,  held  at 
Washington  in  1907,  primarily  intent  upon  devising  all  possible  ways 
and  means  of  maintaining  permanent  peace  in  the  Isthmus,  sought  to 
introduce  into  the  treaties  which  resulted  from  the  Conference  not  only 
those  means  and  recourses  which  experience  had  shown  would  preserve 
good  understanding  and  harmony  among  the  five  states,  but,  more 
particularly,  they  endeavored  to  find  new  methods  which  would  streng- 
then the  desideratiun  of  the  Conference  by  eliminating  the  causes  of  civil 
or  interstate  wars  which  might  in  the  futu)^  occur  in  the  Central  Ameri- 
can countries. 

Natmttlly,  the  arsenal  to  which  the  Conference  had  to  turn  for  the 
new  arms  to  combat  the  causes  of  and  prevent  all  war  and  revolution, 
could  be  none  other  than  historical  experience  and  the  principles  of 
international  law. 

The  negotiators  of  the  Central  American  treaties  well  knew  the  facili- 
ties which  the  large  and  sparsely  populated  Honduranean  territory  had 
many  times  afforded  to  Central  American  miUtary  leaders  to  promote 
revolutions  and  wars  which  have  laid  waste  more  than  one  country  of 
Central  America.  The  geographical  circumstance  that  the  territory  of 
Honduras  occupies  a  central  position  between  Guatemala,  Salvador  and 
Nicaragua,  which  have  been  the  most  warlike  in  our  history,  has  in  no 
smaQ  d^ree  facilitated  the  development  of  revolutionary  and  warlike  en- 
terprises, which  have  used  the  extensive  and  uninhabited  regions  of  Hon- 
duras as  a  basis  of  operations,  so  to  speak.  It  is  on  this  account  that 
the  three  most  warlike  countries  have  naturally  exerted  themselves  to 
obtain  the  alliance,  or  at  least  the  benevolent  neutrality,  of  Honduras. 

Since  very  early  in  our  independent  life,  it  has  been  understood  that 
Honduranean  territory  was  something  like  the  political  center  of  gravi- 
tation for  the  forces  which  have  sought  to  reach  an  equiUbrium  in  the 

1  Translated  from  the  origiiud  Spaniah  by  Pedro  Cap6-Rodriguez. 
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different  historical  combinations  of  the  Central  American  balance  of 
power,  and  hence  those  forces  have  always  attempted  to  obtain  such 
support  as  that  center  of  gravitation  offered  to  them,  whether  by  means 
of  an  alliance  with  the  Government  of  Hondinras,  or  by  actually  seizing 
a  central  strategical  and  political  poiat  within  its  territory. 

This  happened  in  the  first  and  most  disastrous  Central  American  war, 
which  extended  from  the  fateful  decree  of  October  10,  1826  to  the  occu- 
pation of  Guatemala  in  1829,  when  the  servile  party  which  defied 
Central  America,  undertook,  as  its  first  and  principal  measure,  to  oiv 
ganize  the  Milla  expedition  against  Comayagua,  with  the  historical 
and  false  pretext  of  the  tobacco  of  the  Llanos. 

It  is  to  be  noticed  that  in  the  principal  campaign  developed  against 
Salvador,  which  openly  opposed  the  Guatemalan  policy  of  1826,  the 
party  which  won  at  Arrazola  and  besieged  San  Salvador  always  consid- 
ered that  the  auxiliary  and  joint  campaign  which  it  undertook  against 
Honduras  would  exert  a  very  powerful  influence  upon  the  final  result 
of  the  war  against  Salvador.  An  evident  proof  of  that  political  and 
military  view  of  the  servile  party,  is  that  the  expedition  of  Colonel 
Dominguez  was  detached  from  the  Mexican  general  headquarters  and 
sent  against  the  eastern  departments  bordering  on  Honduras.  Upon  his 
triumph  at  Trinidad  and  Gualcho,  the  great  Morazan,  who  was  bom 
in  Honduras,  very  clearly  demonstrated  as  a  maxim  of  Central  Amer- 
ican military  history,  that  in  order  to  insure  the  result  of  a  campaign 
of  Guatemala  against  Salvador,  and  vice  versa,  it  is  necessary  to  count 
upon  the  alliance  or  the  strict  neutrality  of  Honduras. 

Subsequent  wars  but  confirmed  this  political  and  military  axiom, 
which  constitutes  one  of  the  laws  of  our  history.  In  1876,  the  victory 
of  Apaneca  and  its  logical  consequence,  the  lifting  of  the  siege  of  Ahua- 
chapan,  would  have  decided  the  triumph  of  the  Salvadorian  arms, 
if  the  battle  of  Pasaquina,  the  work  of  the  complicity  of  Honduras, 
which  was  made  the  base  of  operations  of  the  Guatemalan  army  of 
Solares,  had  not  compelled  the  Government  of  Salvador  to  capitulate. 

It  has  also  been  seen  that  since  1894  the  alliance  between  Honduras 
and  Nicaragua  constitutes  a  constant  peril  to  the  security  of  Salvador 
and  Guatemala,  when  the  question  is  viewed  from  an  opposite  military 
standpoiat. 
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Consequently,  the  historical  and  military  law  which  we  have  just 
mentioned,  was  impressed  with  all  the  force  of  established  tradition 
upon  the  minds  of  the  n^otiators  of  the  treaties  of  Washington,  and 
they  naturally  had  to  solve  the  problem  of  Central  American  peace, 
for  the  consolidation  of  which  they  had  been  delegated,  by  maintaining 
unimpaired  the  military  and  political  balance  in  Central  America 
through  a  diplomatic  and  juridical  combination  that  should  always 
keep  free  the  common  center  of  gravitation  upon  which  the  politics  and 
tranquility  of  Central  America  tiuns.  Such  a  combination,  from  a 
diplomatic  and  juridical  point  of  view,  could  not  be  other  than  the 
permanent  and  effective  neutralization  of  Honduranean  territory  in 
Central  American  conjQicts. 

This  solution  of  the  problem  appeared  so  natural  and  so  feasible 
to  the  Central  American  n^otiators  that  the  doctrine  of  the  permanent 
neutrality  of  Hondiu'as  was  welcomed  by  all  with  marked  good  faith  and 
sympathy.  And  the  North  American  statesmen  who  were  interested 
in  the  success  of  the  Central  American  conferences  quickly  realized 
the  transcendent  efficacy  of  such  a  combination  of  Central  American 
politics  and  welcomed  it  with  eagerness  as  an  excellent  and  happy  solu- 
tion of  the  pacific  idea  which  the  Central  American  Conference  was 
called  upon  to  realize. 

From  this  conununity  of  ideas  and  from  these  historical  facts  which 
are  traditional  with  the  Central  American  people,  sprang  the  civilized 
and  peaceful  idea  of  creating  a  buffer,  physical,  moral  and  political,  by 
declaring  Honduranean  territory  inviolable  for  war  purposes  and  by 
preventing  its  government  from  intervening  in  or  favoring  the  Central 
American  contentions  which  have  so  much  flourished  on  its  soil. 

In  order  to  realize  this  great  thought  of  the  permanent  neutrality 
of  Honduras  there  remained  only  to  find  a  formula  that  should  not 
offend  the  dignity  of  Honduras  and  that  should  conform  to  the  principles 
of  American  public  law. 

This  formula  was  easily  found  by  the  Conference.  It  was  said  that, 
if,  by  virtue  of  the  sovereign  right  which  every  people  has  to  dispose 
of  its  own  destiny,  Honduras  should  herself  voluntarily  declare  her 
perpetual  neutrality,  the  honor  and  integrity  of  the  Hondiu'anean 
state  would  be  perfectly  preserved;  and  it  was  also  suggested  that  if  all 
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the  Other  Central  American  states  should  m  response  to  such  a  declara- 
tion, pledge  themselves  to  respect  the  permanent  neutrality  of  Hon- 
duras and  not  to  violate  her  territory  in  any  case,  there  would  be  found, 
through  such  a  diplomatic  circumlocution,  a  happy  formula  that  would 
without  detriment  to  anyone  consecrate  the  fundamental  and  cate- 
gorical principle  of  the  perpetual  neutralization  of  the  Republic  of 
Honduras. 

Such  was  the  origin  and  such  must  be  and  is  the  spirit  and  scope  of 
the  principle  of  the  permanent  neutrality  of  Honduras,  expressly  es- 
tablished in  Article  III  of  the  General  Treaty  of  Peace  and  Friendship, 
concluded  at  Washington,  on  December  20, 1907,  by  the  plenipotentiary 
delegates  of  the  five  Republics  of  Central  America. 

The  terms  of  this  stipulation  are  as  follows: 

Article  III 

Taking  into  account  the  central  geographical  position  of  Honduras 
and  the  facilities  which  owing  to  this  circumstance  have  made  its  terri- 
tory most  often  the  theater  of  Central  American  conflicts,  Honduras 
declares  from  now  on  its  absolute  neutrality  in  event  of  any  conflict 
between  the  other  Republics;  and  the  latter,  in  their  turn,  provided 
such  neutrality  be  observed,  bind  themselves  to  respect  it  and  in  no 
case  to  violate  the  Honduranean  territory. 

The  meeting  of  the  minds  and  the  assent  of  the  state  which  declared 
its  permanent  neutrality  and  of  the  four  states  which  accepted  it  and 
engaged  to  respect  it  and  not  to  violate  its  territory,  give  rise  to  a  legali 
perfect  and  clear  contract,  having  all  the  juridical  effects  which  are 
derived  from  a  state  of  conventional  and  permanent  neutrality,  in 
accordance  with  the  principles  of  international  law  which  govern  and 
regulate  the  permanent  neutrality  of  states.  It  cannot  be  understood 
nor  even  conceived,  that,  in  a  bilateral,  mutually  obligatory  and  solemn 
contract,  such  as  a  public  treaty  or  a  diplomatic  agreement  must  be, 
two  or  more  states  should  engage  in  the  unusual  task  of  making  abstract 
declarations,  without  juridical  consequences  of  a  binding  and  practical 
value.  Although  the  form  of  such  declarations  may  not  be,  as  it  is  io 
this  case,  so  peremptory  and  indubitable,  it  would  always  be  necessary 
to  give  and  to  attribute  to  them  the  proper  effects  which  their  juridical 
nature  imports  and  which  their  character  of  a  solemn  international 
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agreement  implies  in  conformity  with  the  principles  of  international 
law  which  establishes  and  regulates,  in  a  clear  and  positive  manner,  the 
rights  and  obligations  which  naturally  spring  and  flow  from  a  conven- 
tional neutrality  freely  adopted  by  a  state,  in  its  relations  of  contractual 
and  positive  law  with  all  the  other  states,  for  which  it  creates  the  l^al 
bonds  and  relations  involve  in  the  status  of  voluntary  and  perpetual 
neutrality. 

History  and  juridical  principles  jointly  show  us  that  the  first  condition 
of  all  neutraUty  is  that  the  state  which  desires  to  occupy  such  a  jurid- 
ical situation  must  be  firmly  determined  to  remain  independent  and 
neutral,  that  is  to  say,  resolved  to  protect  itself  against  any  attempt 
at  annexation  or  violation  on  the  part  of  its  neighbors  or  of  a  stranger, 
not  to  interfere  in  their  disputes,  and  to  observe  a  strict  neutraUty  and 
impartiality  in  all  their  conflicts. 

It  seems  unquestioned  that  one  of  the  principal  objects  of  the  concept 
of  the  idea  of  permanent  neutrality,  is  to  impose  upon  the  states  which 
recognize  and  guarantee  it,  the  duty  to  consider  themselves  isolated 
or  separated  by  an  insurmountable  wall  around  the  neutralized  terri- 
tory, and  to  hold  themselves,  as  it  were,  at  a  distance  from  the  strate- 
gical points  included  within  the  neutral  zone  which,  for  that  very  reason, 
none  of  them  ought  to  occupy,  nor  avail  themselves  of  in  any  way  in 
order  to  obtain  any  advantage  over  or  become  a  threatening  danger 
to  the  others. 

This  rule  of  equity  and  impartiality,  which  is  applicable  to  the  guar- 
anteeing states,  is  equally  applicable  to  those  which  are  friends,  allies, 
protectors  of,  or  in  coalition  with,  any  of  them,  in  respect  to  the  others, 
even  in  case  they  have  neither  guaranteed  nor  recognized  such  neutraUty, 
should  they  attempt  to  violate  it  under  the  cover  of  any  of  those  which 
are  under  obligation  to  respect  it.  In  a  word,  what  one  of  the  guarantee- 
ing states  cannot  do  by  itself,  it  cannot  do  by  or  for  another,  because 
the  object  of  neutrality,  for  the  countries  which  recognize  it,  is  to  pre- 
serve in  the  .neutralized  country  such  conditions  as  will  insure  to  all 
its  guarantors  and  neighbors  the  absolute  security  of  their  boundaries. 
In  this  sense  neutraUty  constitutes  a  more  concrete,  effective  and  def- 
inite form  of  the  right  of  self-preservation  of  nations;  a  natural  and 
absolute  right  which  gives  to  conventional  neutraUty  all  the  value  and 
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efficacy  of  those  treaties  the  object  of  which  is  the  sanction  of  the  eternal 
principles  of  justice  and  equity  which  must  govern  the  relations  of 
nations  as  well  as  those  of  individuals. 

The  principles  of  natural  law  are  not  the  only  ones  which  give  support 
to  the  real  concept  of  neutrality  which  I  have  just  mentioned.  Positive 
lawy  as  well  as  the  practice  of  diplomacy  equaUy,  have  also  always 
understood  it  in  this  manner,  ascribing  to  it  a  similar  nature,  sense  and 
scope. 

A  great  statesman  and  eminent  historian,  defending  in  the  French 
Parliament  the  neutrality  of  Belgium,  which  had  just  been  provided 
for  in  the  Conference  of  London  in  1831,  defined  thus  the  scope  of  the 
neutrality  of  Belgium  as  well  as  that  of  Switzerland: 

The  Alps  [said  Adolph  Thiers  in  his  speech  of  November  20,  1831] 
constitute  one  of  the  most  important  parts  of  the  frontiers  of  Europe. 
Austria,  Germany,  Italy  and  France  are  not  willing  to  cede  them  to 
each  other,  nor  to  any  of  them.  What  to  do  then?  Nothing  can  be 
simpler;  they  have  placed  them  in  trust  in  the  hands  of  a  valorous  and 
prudent  people  who  keep  them  and  who  cannot  in  any  event  abuse 
them.  That  is  the  object  of  the  Swiss  neutrality!  *  *  *  In  Belgium 
there  is  also  a  portion  of  the  frontiers  which  neither  England,  nor  Ger- 
many, nor  France,  are  wiUing  to  cede  to  each  other;  such  are  the  shores 
of  the  ocean  and  the  mouth  of  the  principal  rivers  of  Europe.  That  is 
the  object  of  the  Belgian  neutrality!    ♦    ♦    ♦ 

And  how  right  the  thought  of  European  diplomacy  was  in  1831!  If 
the  Swiss  frontiers  had  not  been  neutralized,  neither  France,  nor  Aus- 
tria, nor  Germany,  nor  Italy,  would  have  been  able  to  divert  in  the 
present  war  the  great  forces  which  they  have  not  been  obliged  to  place 
on  their  Swiss  border,  and  the  territory  of  Switzerland  would  not  be 
to-day  a  peaceful  and  tranquil  refuge,  in  the  midst  of  the  great  furnace 
which  is  consuming  the  belligerent  countries. 

But  it  might  be  said  that  Belgian  neutrality  has  been  impotent 
to  afford  peace  and  protection  to  the  noble  and  heroic  Belgian  people. 
The  universal  reproof  and  condemnation  which  the  cultured  world 
has  fulminated  against  the  violation  of  the  guaranteed  neutrality  of 
Belgium,  is  the  greatest  proof  of  the  efficacy  of  its  establishment,  be- 
cause no  sanction  is  more  effective  in  showing  the  virtue  and  efficacy 
of  a  principle  of  justice,  than  the  evils  which  it  occasions  and  the  indig- 
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natioD  which  its  violation  and  disregard  awakens  in  the  human  con- 
science. Had  Belgian  neutrality  been  respected,  pa*hap6  England 
would  not  have  entered  into  the  conflict,  and  the  march  of  events  in  the 
great  European  war  would  be  very  different. 

That  is  the  reason  why  publicists  agree  that  a  conventional  neutrality 
is  not  only  advantageous  and  wholesome  for  the  neutralized  state,  but 
its  consequences  must  extend,  and  in  effect  they  do  extend,  to  third 
parties,  since  the  latter  are  obliged  to  respect  it,  under  penalty  of  bring- 
ing against  them  a  coalition  of  the  coguaranteeing  states  and  the  vio- 
lated country.  The  example  which  we  are  witnessing  in  Belgium  is 
very  instructive  and  suggestive,  and  demonstrates  to  us  that  neutrality 
is  an  institution  of  natural  and  international  law,  which  humanity  has 
consecrated  as  one  of  its  greatest  triumphs  in  the  field  of  diplomacy  and 
justice. 

It  is  well  known  that  the  Congress  of  Vienna  of  1815,  in  pursuance 
of  the  plan  of  confining  revolutionary  France  within  its  ancient  bound- 
aries and  of  establishing  in  the  north,  between  the  ocean  and  the  Rhine, 
a  bulwark  against  French  ambitions,  separated  Belgian  territory  from 
that  of  France,  to  which  it  had  been  annexed,  and,  instead  of  constitut- 
ing Belgium  an  independent  country,  m^de  the  grave  mistake  in  order 
to  satisfy  the  aspirations  of  England,  of  annexing  the  Belgian  provinces, 
considered  as  vacant  territory,  to  the  Dutch  Monarchy.  As  the  result 
of  this  achievement  of  English  diplomacy  Belgium  in  1830  threw  off  the 
Dutch  yoke  and  provoked  a  European  crisis  by  upsetting  the  balance 
of  power  established  by  the  Congress  of  Vienna.  Natiu'ally,  France  lent 
its  support  to  the  subversive  movement  of  the  Belgians  and  threatened 
to  intervene  in  their  behalf  if  the  other  Powers  which  guaranteed  the 
annexation  of  Belgiiun  to  Holland  in  1815  should  attempt  to  reestablish 
the  equilibrium  of  the  treaties.  In  this  way  the  Belgiiun  revolution  for 
independence  was  consummated,  and  England,  this  time  more  f arsighted 
and  realizing  the  error  of  the  forcible  annexation  of  1815,  refused  all 
armed  support  to  the  King  of  Holland,  imder  the  pretext  that  it  was 
too  late. 

Lord  Aberdeen,  realizing  that  the  integrity  of  Holland  as  conceived 
by  English  diplomacy,  would,  if  maintained  by  force,  entail  grave 
dangers  for  the  general  peace,  ingeniously  proposed  to  the  Dutch  Govem- 
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ment  to  submit  the  Belgian  question  to  a  conference  of  pleiiipotentiaries 
of  the  five  great  Powers,  which  should  meet  in  London.  The  Dutch 
Government  accepted  Lord  Aberdeen's  scheme  demanding  only  that 
the  conference  begin  its  labors  by  declaring  an  armistice  between  the 
Dutch  armies  and  the  Belgian  rebels,  which  in  substance  was  an  implied 
admission  that  the  treaties  of  1815,  the  only  title  upon  which  the  re- 
establishment  of  Dutch  control  in  Belgium  mi^t  be  defended  before 
the  Conference,  were  invalidated. 

As  the  new  alliance  between  England  and  France  would  support  the 
new  combination  which,  by  the  very  nature  of  things,  was  imperative, 
the  absolutist  Powers  which  had  guaranteed  the  arrangement  of  1815 
saw  no  other  way  out  of  the  situation  than  to  join  in  the  attitude  of 
the  English  government.  Mettemich,  who  was  an  indefatigable  worker 
for  the  preservation  of  the  monument  erected  by  the  Congress  of  Vienna, 
could  do  nothing  else  and  confined  himself  to  seeing  that  the  new  com- 
bination should  counterbalance  French  ambitions,  and  in  order  to 
maintain  the  balance  of  power  of  1815  that  Belgium,  if  incorporated 
with  France  or  made  only  nominally  independent,  it  should  never  be 
left  in  fact  under  the  control  of  the  French  Government. 

Having  arranged  an  armistice,  which  was  accepted  by  the  belligerents 
from  the  first  session  of  the  conference,  the  conference  decided  to  invite 
the  King  of  the  Netherlands  to  send  a  delegation  to  it,  in  order  that 
Holland  might  take  part  in  its  deliberations,  pursuant  to  Article  IV 
of  the  protocol  concluded  at  Aix-la-Chapelle  on  November  15,  1818. 
In  order  to  keep  within  the  purpose  of  the  conference  it  was  necessary 
that  it  should  not  depart  from  its  fundamental  mission  by  disregarding 
the  interests  of  Europe,  which  were  necessarily  united  for  the  preser- 
vation of  the  general  equilibrium.  With  this  purpose  in  view,  the 
conference,  at  a  session  held  on  December  20, 1830,  recognized  that  the 
aim  of  the  signatory  Powers  of  the  Treaty  of  Vienna  in  reuniting  Bel- 
gium and  Holland  was  the  formation  and  establishment  of  a  just  balance 
of  power  in  Europe  for  the  preservation  of  the  general  peace,  and  as 
the  Belgian  revolution  showed  the  inefficacy  of  such  a  combination,  ''the 
Conference  had  to  discuss  and  agree  upon  new  and  more  appropriate 
and  adequate  arrangements  to  combine  the  future  independence  of 
Belgium  with  the  interests  and  security  of  the  other  Powers  and  with 
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the  European  balance  of  power."  These  facts  are  sufficient  for  us  to 
determine  the  nature  of  the  purposes  and  the  evolutions  which  they 
underwent  within  the  conference;  which  are  important  in  the  consid- 
eration of  the  subject  of  this  article. 

The  Conference  of  London  met  upon  the  initiative  of  the  King  of 
Holland  (in  reality  imposed  by  England),  by  virtue  of  the  right  which 
the  Congress  of  Aix-la-Chapelle  gave  to  every  sovereign  to  ask  the  Powers 
for  their  diplomatic  good  offices,  in  the  absence  of  material  help.  By 
the  first  resolution  of  the  conference  which  virtually  contained  the 
principle  of  the  separation  of  the  two  belligerent  countries,  the  confer- 
ence substantially  assumed  the  character  of  a  mediation,  which  the 
King  of  Holland  had  also  to  accept.  By  the  protocol  of  December  20, 
which  ended  the  revolution,  the  conference  quickly  assumed  the  charac- 
ter of  a  real  arbitration. 

Assuming  thus  this  important  role,  the  conference  did  not  now  under- 
stand that  it  must  confine  itself  to  the  humble  task  of  stud3ring  and 
proposing  to  the  belUgerents,  for  their  approval,  the  most  appropriate 
basis  for  the  solution  of  the  armed  dispute  between  them;  but  it  went 
further  and  assumed  the  character  of  a  court  which  supremely  decides 
the  question  in  all  its  details  and  believes  itself  entitled  to  impose  its 
judgment  without  appeal,  as  a  high  European  court,  upon  the  contend- 
ing parties,  whose  only  right  was  thus  reduced  to  furnish  data  and  ex- 
press opinions  which  might  enlighten  the  discussions  of  the  conference. 

Whatever  the  prescriptions  of  international  law  may  be,  diplomatic 
history  teaches  us  that  real  mediations,  whether  in  time  of  peace  or 
in  time  of  war,  have  almost  always  assumed  the  role  that  the  Confer- 
ence of  London  saw  itself  soon  compelled  to  take.  Such  was  the  media- 
tion which  France  imposed  upon  Austria  and  Prussia  at  the  peace 
of  Nickolsburg,  and  such  was  also  the  mediation  which  M.  Thiers  asked 
at  London,  Vienna,  St.  Petersburg,  and  Florence,  in  September,  1870, 
during  his  painful  viacrucis  before  the  European  courts. 

This  is  even  more  important  to  remember,  if  we  consider  that  the 
Central  American  Conference  of  Washington  had  all  the  characteristics 
of  a  mediation  between  Salvador,  Honduras  and  Nicaragua  after  Nama- 
sigiie  and  in  spite  of  the  change  which  took  place  in  the  system  of  al- 
liances created  between  the  three  belligerents  as  a  consequence  of  the 
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fall  of  President  Bonilla  and  the  establishment  of  the  new  Government 
at  T^ucigalpa. 

It  is  true  that  the  King  of  Holland  and  the  provisional  Belgian  Govern- 
ment, protested  against  the  powers  assumed  by  the  Conference  of 
London;  but  it  is  also  true  that  the  latter  maintained  its  right  to  solve 
as  arbitrators  all  difficulties  presented  by  the  peculiar  conditions  upon 
which  the  separation  of  Belgium  must  be  effected,  whether  in  respect 
of  the  territorial  distribution  of  the  new  State  or  in  regard  to  the  national 
debt. 

The  conclusions  of  the  conference,  however,  once  they  had  been  def- 
initely formulated  in  respect  of  the  territorial  extension  of  the  new 
Belgian  state,  the  proportion  of  debts  which  it  ought  to  assume,  and  its 
international  legal  situation,  met  with  very  strong  opposition,  not  only 
by  the  Dutch  Government,  but  by  the  Belgian  Government,  which  the 
conference  had  intrusted  to  Prince  Leopold  of  Saxe-Coburg,  whose  candi- 
dacy for  the  Belgian  crown  was  successful  within  the  conference  owing 
to  the  persistent  opposition  of  England  to  the  candidacy  of  the  Duke 
of  Nemours,  because  he  was  a  son  of  King  Louis  Philip  and  because 
of  the  sympathy  with  which  the  Belgians  had  welcomed  his  candidacy. 

It  is  not  relevant  to  relate  the  vicissitudes  which  the  principles  agreed 
to  by  the  conference  suffered  before  they  were  definitively  accepted 
by  the  contending  parties,  who  repeatedly  interposed  their  vetoes  for 
the  purpose  of  obtaining  as  many  advantages  as  possible,  in  accordance 
with  our  exclusive  interests  and  ambitions.  So  far  as  the  purpose  of 
this  article  is  concerned,  it  is  important  only  to  relate  the  different  forms 
in  which  the  great  principle  of  the  neutralization  of  the  new  Kingdom 
of  Belgium  was  formulated  in  the  complex  and  protracted  n^otiations 
during  and  which  followed  after  the  conference  until  January  29,  1839, 
when,  the  conference  having  again  met  succeeded  at  last  in  having 
Holland  and  Belgium  accept  by  solemn  treaties  the  basis  formulated 
by  the  Conference  of  London  on  October  15, 1831. 

The  permanent  neutrality  of  Belgium  assumed  two  different  forms 
during  the  first  Conference  of  London.  In  the  treaty  concluded  by  this 
assembly  on  January  26,  1831,  these  two  stipulations  are  found: 

Article  V.  Belgium,  within  such  limits  as  shall  be  agreed  upon  and 
marked  out  in  conformity  with  the  bases  established  in  Articles  I,  II 


Digitized  by 


Google 


HONDURAS  AND  THE   QULF  OF  FONSECA  519 

and  IV  of  the  present  protocol,  shall  form  a  perpetually  neutral  state. 
The  five  Powers  shall  guarantee  to  her  such  perpetual  neutrality,  as  well 
as  the  integrity  and  inviolability  of  her  territory  within  the  above 
mentioned  lunits. 

Article  VI.  In  just  reciprocity,  Belgium  shall  be  obliged  to  observe 
this  same  neutrality  toward  the  other  states  and  not  to  commit  any 
act  against  their  internal  or  external  tranquility. 

This  form  of  neutrality  aroused  much  turmoil  in  Belgium  for  it  was 
believed  that  it  meant  an  impairment  of  its  sovereignty  and  an  attack 
upon  its  internal  autonomy. 

Subsequently,  on  June  24, 1831,  the  conference,  which  was  constrained 
to  change  its  plans  so  that  Belgium  and  Holland  might  accept  them, 
proposed  new  bases  for  an  arrangement,  and  wishing  to  satisfy  Belgian 
public  opinion  in  regard  to  the  question  of  neutrality,  endeavored  to 
destroy  its  distrusts  and  apprehensions  by  means  of  a  new  formula. 
Indeed,  the  treaty  known  as  the  "Seventeen  Articles  Treaty,"  gave  to 
the  principle  of  perpetual  neutrality  a  new  form,  as  follows: 

Article  IX.  Belgium,  within  such  limits  as  shall  be  marked  out  in 
conformity  with  the  principles  embodied  in  the  preliminary  protocols, 
shall  form  a  perpetually  neutral  state.  The  five  Powers,  shall,  without 
claiming  to  interfere  with  the  internal  regime  of  Belgium,  guarantee  to 
her  such  perpetual  neutrality,  as  well  as  the  integrity  and  inviolability 
of  her  territory,  within  the  limits  mentioned  in  the  present  article. 

Article  X.  In  just  reciprocity,  Belgium  shall  be  obliged  to  observe 
this  neutrality  in  respect  to  the  other  states  and  shall  n'^  attempt  to 
commit  any  act  against  their  internal  or  external  tranquility,  and  ^all 
always  preserve  l£e  right  to  defend  herself  against  all  foreign  aggres- 
sions. 

According  to  these  diplomatic  documents  it  must  be  concluded  that 
the  principle  of  perpetual  neutrality  is  not  inconsistent  with  the  absolute 
internal  autonomy  of  the  perpetually  neutral  State,  nor  with  its  external 
liberty.  The  diplomatic  history  of  Belgium  and  Switzerland  sufficiently 
establishes  this  fact.  It  also  must  be  concluded  that  a  guarantee  of  neu- 
trality carries  with  it  a  guarantee  of  the  inviolability  and  integrity  of 
the  neutralized  territory. 

Upon  the  other  hand,  the  guaranteed  state  must  observe  constant 
and  absolute  neutrality  as  regards  the  other  states,  whether  in  peace 
or  in  war,  and,  as  a  corollary  of  this  obligation,  it  cannot  intervene 
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in  the  internal  or  external  affairs  of  the  other  states,  this  limitation  being 
a  natural  one  derived  from  the  very  purpose  of  perpetual  neutrality. 
Otherwise,  the  guaranteeing  Powers  would  assume  a  duty  the  conse- 
quences of  which  would  be  at  the  mercy  of  the  conduct  of  the  guaranteed 
state,  which  would  be  neither  just  or  expedient.  Perhaps  for  this  reason, 
the  acquisition  of  the  Belgian  Congo  was  vested  in  the  person  of  King 
Leopold,  without  investing  it  in  the  Belgian  state,  the  result  thus  being 
a  sort  of  personal  union  between  the  two  countries.  It  is  just  this  limi- 
tation which  constitutes  one  of  the  most  powerful  consequences  of  the 
principle  of  neutralization,  both  for  the  neutralized  country  and  for 
all  others  concerned,  since  the  inability  of  the  former  to  mix  in  such 
matters  within  the  field  of  diplomacy  and  politics  of  the  latter  is  the 
best  guarantee  that  the  neutralized  country  will  never,  nor  in  any  case, 
assume  a  position  which  might  be  dangerous  or  compromising  for  the 
Powers  interested  in  its  perpetual  neutrality. 

The  neutral  state,  however,  always  retains  the  right  to  defend  itself 
against  any  attempt  or  aggression  from  without;  so  that  it  does  not 
relinquish  the  right  to  provide  the  means  to  protect  itself  nor  anything 
that  may  maintain  the  inviolability  of  its  sovereign  rights  and  the 
integrity  of  its  domains.  This  consequence  is  also  very  natural  and 
flows  spontaneously  from  the  principle  of  neutralization  itself,  the 
supreme  purpose  of  which  is  its  maintenance  unimpaired,  not  only  in 
the  interest  of  the  neutralized  country,  but  more  especially  in  the  in- 
terest of  neighbors  and  guarantors,  which  is  a  general  interest,  and, 
therefore,  humanitarian.  Otherwise  the  political  equilibrium  could  not 
be  preserved,  and  the  states  concerned  in  the  neutrality  would  be  obliged 
for  their  own  preservation  and  safety,  to  retain  control  and  supervision 
over  everjrthing  that  may  affect  the  status  and  political  and  juridical 
situation  of  the  neutralized  country. 

The  neutral  state,  therefore,  does  not  commit  undue  acts  by  entering 
into  closer  alliances  with  its  coguarantors,  and,  in  certain  cases,  even 
with  strangers;  provided,  however,  that  the  sole  and  obvious  object 
of  such  alliances  be  to  secure  and  guarantee  the  complete  preservation 
of  the  legal  staitAa  of  the  neutralUy  agreed  upon. 

It  is  for  that  reason  that  small  consideration  was  given  in  the  diplo- 
matic world  to  the  charge  made  by  the  German  Government  regarding 
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the  allied  Belgian-British  n^otiations  of  1911-1912  for  the  purpose 
of  concluding  a  military  alliance  which,  in  view  of  the  plain  threats  of 
Germany  against  its  stability,  should  protect  and  safeguard  the  neutral- 
ity of  Belgium.  The  papers  which  the  Germans  say  they  found  in  the 
military  archives  at  Brussels  prove  nothing  against  the  right  of  the 
defense  of  Belgian  neutrality  which  has  so  justly  and  for  so  long  con- 
cerned and  demanded  the  attention  of  England. 

On  the  other  hand,  Belgian  and  French  military  writers  had  for 
a  long  time  denounced  the  impending  violations  of  Belgian  neutrality 
disclosed  by  the  formidable  plans  of  invasion  which  the  Germans  were 
preparing  on  their  frontier  bordering  on  Belgium,  in  order  to  pass  across 
the  latter  in  their  enveloping  march  against  the  French  armies.  A 
number  of  years  ago  the  Belgian  General  Ducame  denounced  the 
apparent  intention  of  the  Germans  to  make  Belgian  territory  a  base 
of  operations  against  France,  and  the  French  Generals  Langlois  and 
Bonnal  made  an  extensive  examination  of  the  suggestive  declarations 
of  General  Ducame.  The  Rhine  province  bordering  on  Belgium,  which 
had  nearly  always  been  devoid  of  railroads,  was  suddenly  covered  with 
numerous  strategic  double  tracked  railwa3n3,  upon  the  left  bank  of  the 
Rhine,  especially  in  the  region  of  Eifel,  in  the  Nahe  valley  and  on  the 
strategic  road  Ir6veris-Malm6dy.  Numerous  military  bridges  were 
built  across  the  Rhine  at  Cologne,  Dusseldorf  and  Ruhrort,  and  the 
military  landings  in  such  regions  were  considerably  increased.  And 
then,  there  was  the  formidable  military  camp  at  Eupen  right  upon  the 
Belgian  border  just  across  from  Li^e!  These  facts,  already  considered 
as  violating  the  neutrality  of  1831,  have  been  abundantly  confirmed 
by  the  German  invasion  of  the  neutral  territory  itself. 

The  duty  of  the  neighboring  and  guaranteeing  states  must,  there- 
fore, be  very  strict  in  respect  of  the  drawing  of  military  plans  in  the 
proximity  of  the  neutralized  territory.  And  this  obligation,  which  is 
naturally  and  necessarily  derived  from  the  principle  of  conventional 
neutrality  and  which  must  be  firmly  maintained,  will  give  us  much 
Ught  to  clear  the  new  jmidical  situation  in  the  Gulf  of  Fonseca  conse- 
quent upon  the  conventional  and  permanent  neutrality  of  Honduras 
and  the  adjacent  seas  which  are  an  integral  part  of  it. 

As  I  said  before,  only  eight  years  afterwards  Holland  agreed  fully 
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to  recognize  the  political  and  juridical  status  of  the  Belgian  territory 
which  because  of  the  rebellion  of  1831,  the  Conference  of  London  had 
taken  away,  and  the  new  relations  that  arose  between  the  two  states 
in  consequence  of  the  establishment  of  the  new  kingdom  in  the  svi 
generis  form  of  a  state  perpetually  neutralized.  Indeed,  on  May  14, 
1838,  Holland  declared  to  the  Powers  concerned  its  full  assent  and 
unconditional  adherence  to  the  territorial  and  financial  conditions 
which  they  were  pleased  to  impose  upon  it,  as  a  result  of  the  formation 
of  the  new  state,  in  the  treaties  of  1831.  These  treaties  were  already 
in  force,  but  only  between  Belgium,  on  the  one  hand,  and  France  and 
Great  Britain,  on  the  other,  as  the  only  ones  which  imtil  then  had  guar- 
anteed the  neutrality  of  the  new  state.  Holland  had  abstained  and 
her  protectors  and  allies,  Austria,  Russia,  and  Prussia,  had  done  like- 
wise. 

On  December  6, 1838,  the  second  plenary  conference  met  at  London, 
and  the  plenipotentiaries  of  the  five  Powers  discussed  a  protocol  in 
which  they  declared  for  the  maintenance  of  the  resolutions  of  1831, 
since  HoUand  having  accepted  them,  there  was  no  cause  for  further 
abstention  on  the  part  of  her  Allies.  Belgium,  although  protesting  be- 
cause there  was  thus  imposed  upon  her  conditions  which  she  might 
have  repudiated  on  account  of  the  previous  abstention  of  HoUand  and 
her  Allies,  was,  however,  because  of  the  failure  of  her  allies,  France 
and  England,  this  time  to  give  her  their  support,  constrained  to  accept 
as  a  whole  the  arrangement  of  1831  imposing  upon  her  financial  and  ter- 
ritorial sacrifices.  It  thus  happened  that  on  April  19,  1839,  the  five 
Powers  were  able  to  arrange  a  treaty  with  Holland  and  another  with 
Belgium.  As  an  annex  to  these  two,  a  third  treaty  was  also  arranged 
and  concluded  between  Belgium  and  Holland  as  a  substitute  for  the 
treaty  of  November  15, 1831,  which  was  repudiated  by  Holland  and  not 
ratified  by  Austria,  Russia  and  Prussia  in  consideration  of  the  attitude 
of  the  King  of  Holland. 

The  principle  of  perpetual  neutrality  assumed  a  more  concise  and 
brief  form  in  the  principal  treaty  of  April  19, 1839,  which  was  concluded 
between  the  five  Powers  and  Belgium,  but  the  contents  of  which  com- 
prise the  whole  doctrine  of  neutrality  and  all  the  legal  and  political 
effects  which  are  inferred  from  it,  as  we  have  just  shown. 
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Article  VII  of  that  diplomatic  instrument  is  as  follows: 

Article  VII.  Belgium,  within  the  limits  specified  in  Articles  I,  II, 
and  IV,  shall  form  an  independent  and  perpetually  neutral  State.  It 
shall  be  bound  to  observe  such  neutrality  towards  all  other  states. 

Such  is  the  existing  stipulation  between  England,  France,  Austria, 
Prussia  (now  Germany),  Russia  and  Belgium,  relating  to  the  neutrality 
of  the  latter. 

Upon  examination  it  will  be  seen  that  this  formula  does  not  sub- 
stantially differ  from  the  one  chosen  by  the  Central  American  Confer- 
ence of  Washington  in  regard  to  the  neutraUty  of  Honduras.  Belgium, 
within  her  new  boundaries,  shall  constitute  an  independent  and  perpet- 
ually neutral  state,  according  to  the  declaration  made  by  the  Conference 
of  London  in  1839;  Honduras  declares  from  now  on  its  absolute  neutral- 
ity in  event  of  any  conflict  between  the  other  republics,  reiterates  the 
Central  American  Conference  of  1907.  Both  declarations  are  juridically 
identical  and  must  produce  equal  results.  To  declare  a  state  perpetiuiUy 
neuiral,  is  substantially  the  same  thing  as  to  declare  it  henceforth  ab- 
eolvJtdy  neutral  in  the  event  of  any  conflict.  The  first  duty  of  a  neu- 
tralized state  is  to  observe  its  neutrality  towards  all  the  other  states, 
so  that,  if  this  condition  should  fail,  all  the  other  states  would  be  dis- 
charged from  the  neutraUty  pact  and  would  be  under  no  further  obliga- 
tion to  respect  it.  This  declaration  implied  in  the  Belgian  neutralization 
treaty,  was  declared  expressly  in  that  of  Honduras:  the  other  Central 
American  states,  if  Honduras  observes  her  neutraUty,  obUgate  them- 
selves to  respect  it  and  in  no  case  to  violate  the  Honduranean  territory. 
In  both  cases  the  juridical  principle  appears  that  the  obligation  of  one  of 
the  contracting  parties  is  the  legal  consideration  and  reason  for  the  ob- 
Ugation  of  the  other  contracting  party. 

Now  then,  the  principles  and  doctrines  governing  Belgian  neutraUty, 
are  perfectly  appUcable  to  Honduranean  neutraUty. 

In  the  Franco-Prussian  War  of  1870,  before  and  after  the  opening  of 
hostiUties,  the  British  Government,  constantly  mindful  of  Belgian 
neutraUty,  obtained  the  repeated  declarations  of  the  belligerents  that 
they  would  respect  that  neutraUty  at  all  events.  In  the  present  war, 
England  finaUy  entered  the  contest  only  after  Germany  had  invaded 
Belgian  soil. 
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The  military  conversations  of  England  and  Belgium,  which  Germany 
has  denounced,  were  intended  to  provide  against  the  possible  violation 
of  Belgium  by  the  Germans  in  pursuance  of  their  military  undertakings 
upon  the  Belgian  frontier.  Moreover,  every  threatened  violation  of 
neutral  territory  gives  to  the  guarantors  or  endangered  states,  including 
the  guaranteed  state,  the  right  to  oppose  the  action  which  threatens 
eventually  to  involve  a  violation  of  neutrality.  Neither  France  nor 
England  would  have  ever  permitted — ^if  they  could  prevent  it  by  force 
— any  government  whatever,  even  in  concert  with  Belgium,  to  use  the 
territorial  waters  of  Belgium  for  permanent  military  establishments 
that  might  become  an  impending  danger  to  the  neighboring  states.  For 
that  reason,  imdoubtedly,  the  Powers  which  in  1831  effected  the  neu- 
trality of  Belgium,  destroyed,  in  the  limitation  imposed  upon  it,  the 
artificial  and  strategic  frontier  which  Belgium  possessed,  in  considera- 
tion of  the  fact  that  the  guarantee  of  the  Powers  was  a  sufficient  pledge 
to  secure  the  independence  and  neutrality  of  Belgium.  The  dismantling 
of  those  frontiers  was  the  price  which  France  exacted  for  the  refusal  of 
the  Belgian  crown  to  the  Duke  of  Nemours.  For  that  purpose  there  was 
signed  between  Belgium  and  the  Powers  represented  at  the  Conference 
the  Convention  of  December  14, 1831,  stipulating  the  Belgian  fortresses 
which  were  to  be  demolished,  because  of  their  uselessness  in  considera- 
tion, says  the  preamble  of  'Hhe  present  state  of  Belgium,  and  the 
changes  effect^  in  the  rdative  position  of  that  country,  by  its 
political  independence,  as  well  as  by  the  perpetual  neutrality  which 
has  been  guaranteed  to  it."  Thus  every  military  undertaking  on  the 
part  of  the  neutralized  country  that  may  endanger  its  neutrality, 
in  the  interest  of  all  those  concerned  therein  must  be  strictly  for- 
bidden. 

The  reason  of  it  all  is  that  neutrality,  as  in  the  case  of  Belgium,  may 
be  imposed  upon  certain  states  which  are  in  need  of  it  for  the  interest 
of  the  others,  as  was  the  case  in  respect  of  Belgian  neutrality,  the 
guarantee  of  which  was  imposed,  primarily  against  the  Belgians  them- 
selves, in  order  to  prevent  them  from  throwing  themselves  into  the  arms 
of  France.  Belgian  neutrality  became,  therefore,  an  advantageous 
substitute,  which  marked  evident  progress  in  the  law  of  nations,  for  the 
system  of  checks  of  the  Treaty  of  Utrecht  and  the  annexation  of  the 
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Belgian  provinces  in  the  Kingdom  of  the  Netherlands  by  the  C!ongress 
of  Vienna. 

The  principle  that  permanent  neutralization  imposes  upon  the  neigh- 
boring states  the  obligations  of  not  endangering  with  military  works 
the  status  created  by  such  neutrality,  is  specially  applicable  to  the  neu- 
tralization of  navigable  waters.  The  C!ongress  of  Paris  of  1856  adopted 
and  developed  such  a  principle  in  the  treaty  of  March  30th,  of  the  same 
year,  and  applied  it  to  the  neutralization  of  the  Black  Sea.  Article  XI 
of  that  treaty, — one  of  the  most  perfect  and  finished  instruments  ever 
elaborated  by  European  diplomacy ,^ — contains  the  following  stipula- 
tions: 

Article  XI.  The  Black  Sea  is  neutralized;  its  waters  and  its  ports, 
thrown  open  to  the  mercantile  marine  of  every  nation,  are  formally  and 
in  perpetuity  interdicted  to  the  flag  of  war,  either  of  the  powers  possess- 
ing its  coasts,  or  of  any  other  power,  with  the  exceptions  mentioned  in 
Articles  XIV  and  XIX  of  the  present  treaty. 

Article  XIII.  The  Black  Sea  being  neutrsdized  according  to  the  terms 
of  Article  XI,  the  maintenance  or  establishment  upon  its  coast  of  mili- 
tary-maritime arsenals  becomes  alike  unnecessary  and  purposeless;  in 
consequence.  His  Majesty  the  Eknperor  of  All  the  Russias,  and  His 
Imperial  Majesty  the  Sultan,  engage  not  to  establish  or  to  maintain 
upon  that  coast  any  military-maritime  arsenal. 

The  idea  that  the  neutralization  of  navigable  waters  imposes  upon 
the  riparian  states  the  obligation  of  abstaining  themselves  from  fortify- 
ing their  coast  lines,  is  so  natural  and  logical  that  the  Powers  at  the 
Congress  of  Paris,  desirous  of  extending  to  the  Baltic  Sea  the  benefits 
of  a  neutral  peace,  but  not  daring  to  declare  it  wholly  neutralized,  con- 
tented themselves  with  the  following  stipulations  in  the  special  conven- 
tion concluded  for  that  purpose: 

Article  I.  His  Majesty  the  Emperor  of  All  the  Russias,  in  order  to 
respond  to  the  desire  which  has  been  expressed  to  him  by  Their  Majesties 
the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  the 
Emperor  of  the  French,  declares  that  the  Aland  Islands  shall  not  be  for- 
tified, and  that  no  military  or  naval  establishment  shall  be  maintained 
or  created  there. 

In  the  preamble  to  this  convention,  it  is  expressly  declared  that  the 
contracting  sovereigns,  desiring  to  extend  to  the  Baltic  Sea  that  concord 
so  happily  reestablished  among  them  in  the  Far  East,  and  to  consolidate 
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in  this  manner  the  benefits  of  general  peace,  forbid  the  fortification 
or  establishment  of  naval  bases  in  the  said  islands.  Diplomacy, 
therefore,  has  imderstood  that  the  greatest  guarantee  of  the  neutraliza- 
tion of  navigable  water  consists  in  a  strict  and  absolute  prohibition 
against  the  erection  of  fortifications  or  the  creation  of  military  or  naval 
establishments  along  the  coast  and  other  adjacent  lands  which  might 
endanger  or  compromise  the  neutrality  sought. 

This  prohibition  must  be  even  more  imperious  in  regard  to  those 
waters  which,  by  the  very  nature  of  things,  must  be  used  in  common 
by  two  or  more  sovereign  states,  as  is  necessarily  the  case  in  the  Gulf 
of  Fonseca.  The  joint  ownership  which  nature  herself  has  established 
among  the  riparian  states  of  Nicaragua,  Honduras  and  Salvador,  over 
the  navigable  waters  enclosed  between  Point  Ck)nsigiiina  and  Point 
Conchagua,  is  so  necessary,  that  it  vrfl^d  be  materially  impossible 
to  determine  in  a  conventional  delimitation  how  far  the  exclusive  con- 
trol of  either  of  the  said  countries  is  to  extend  over  the  waters  enclosed 
within  the  aforesaid  headlands. 

Ck)mmunity  of  property  in  waters  is  not  the  same  thing  as  conmiunity 
of  property  in  territories;  that  is  to  say,  the  joint  control  over  waters 
relates  to  subjects  very  different  from  those  to  which  undivided  property 
in  common  over  lands  refers.  Thus,  for  instance,  the  first  kind  of  com- 
munity ownership  concerns  the  special  uses  to  which  every  country 
devotes  its  marginal  waters, — uses  which  are  very  different  from  those 
respecting  lands  where  it  is  comparatively  easy  to  bring  about  a  success- 
ful termination  of  the  property  in  common  over  them  by  a  material 
partition  subject  to  mathematical  calculations, — ^while  conmiunity 
of  property  in  waters  principally  refers  to  uses  of  navigation  and  fisheries 
and,  more  particularly,  to  those  safety  and  police  regulations  which  the 
states  must  issue  and  enforce  for  the  protection  of  their  own  sovereignty 
and  rights  of  self-preservation. 

The  reason  why  international  law  has  recognized  certain  portions  of 
the  adjacent  or  territorial  sea  as  under  the  private  control  of  such  na- 
tions as  are  boimded  by  them,  is  that  such  areas  of  waters,  whether 
navigable  or  not,  are  indispensable  for  the  defense  of  the  country,  the 
political  security  of  which  would  be  greatly  endangered  if  it  could  not 
exercise  its  jurisdiction  over  any  particular  portion  of  the  mai^inal 
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waters  touching  its  coasts  for  the  fundamental  purposes  of  its  own 
security  and  defense.  The  other  uses  to  which  the  territorial  sea  may  be 
put  by  the  state  to  which  it  belongs  are  secondary  in  importance  and 
would  not  of  themselves  justify  the  exclusive  appropriation  of  the 
marginal  width  of  adjacent  waters,  thus  withdrawing  them  from  the 
common  ownership  of  all  other  states  as  an  exception  to  the  early  com- 
munity of  the  seas  and  to  the  universal  freedom  of  navigation.  If  the 
control  exercised  by  independent  states  should  end  at  the  coast  line,  the 
security  and  preservation  of  nations  would  be  constantly  menaced. 
For  that  reason  undoubtedly  the  extent  of  the  territorial  sea  has 
always  been  limited  to  the  range  of  the  guns  placed  on  the  shore  for 
defense :  terra  finitur  vbi  finitur  armarum  vis.  Such  has  been  the  univer- 
sal rule  recognized  and  respected  since  Grotius  and  Bynkershoeck  down 
to  our  own  times. 

The  community  of  property  in  navigable  waters,  that  is  to  say,  in 
straits,  gulfs,  and  bays  is,  therefore,  of  a  different  juridical  nature  from 
the  community  of  property  in  lands,  and  even  from  a  community  in 
sovereign  joint  control,  in  the  administration  of  a  country  as  was 
formerly  the  case  in  Egypt. 

Joint  control  over  gulfs  and  bajns,  moreover,  is  exercised  more  for  the 
purposes  of  secmity  and  defense  than  for  exploitation  and  utilization 
for  economic  purposes,  whether  individual  or  collective.  It  is  under 
just  such  conditions  that  the  Gulf  of  Fonseca  is  situated  with  respect 
to  the  three  Central  American  countries  which  possess  and  use  it  in 
common. 

Such  an  indivisible  community  of  property,  established  by  nature 
herself,  imposes  upon  the  joint  holding  states  responsibilities  and  duties 
which  they  cannot  evade  without  violating  the  underlying  principles 
of  natiu^  law.  The  first  of  these  duties  is  without  doubt  to  refrain 
from  attacking  the  security  of  the  other  co-owners  by  committing  any 
acts  which  might  jeopardize  or  even  endanger  their  security  or  existence. 
This  principle,  which  is  binding  on  every  nation,  is  more  imperative 
and  assumes  a  more  sacred  character  when  the  commimity  of  benefits 
and  uses  which  nature  has  established  in  the  Gulf  for  the  riparian 
owners,  is  endangered;  for  in  such  a  case  the  principal  object  to  be 
derived  from  an  indivisible  ownership,  established  by  nature  herself  for 
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the  common  benefit  of  the  three  co-owners,  and  not  for  the  exclusive 
advantage  of  any  of  them,  is  defeated. 

It  may  not  be  said  that  the  independence  and  sovereignty  of  each 
state  bordering  oh  the  Gulf  of  Fonseca,  is  restricted  by  the  existence  of 
the  I^al  community  of  property  in  the  Gulf  for  it  is  precisely  the  limit 
or  boundary  of  the  sovereignty  of  one  state  of  the  Gulf  which  cannot  be 
marked  out  without  prejudice  to  the  others  and  without  an  invasion 
of  their  rights  of  secmity.  If,  under  the  pretense  of  exercising  rights 
of  sovereignty,  menacing  acts  were  committed  by  anyone  or  all  of  the 
others,  there  would  result  a  conflict  of  fundamental  rights  which  in  the 
nature  of  things  and  under  the  geographical  conditions  could  not  be 
solved  for  the  exclusive  benefit  of  one  of  them  without  detriment  to 
the  others.  The  restriction  of  free  action  which  results  from  this  state 
of  things, — ^if  restriction  may  be  called  the  enforcement  of  the  moral 
and  jmidical  axiom  alium  non  leadere — ^is  a  limitation  by  natural  law, 
which  places  as  the  limit  of  the  right  of  every  man  or  of  every  country 
the  beginning  of  the  right  of  the  other  men  or  of  other  countries. 

In  this  sense  the  community  of  property  of  the  three  states  over  the 
Gulf  of  Fonseca  involves  a  very  high  moral  obligation  derived  from  the 
duty  of  each  of  them  to  refrain  from  committing  any  act  which  mi^t 
injure  its  co-owners,  even  although  such  an  act  should  be  done  at  a  place 
which  may  appear  to  be  subject  to  its  exclusive  control  because  of  its 
location  within  its  own  territory.  Otherwise,  there  would  be  established 
a  system  of  abuses  so  grave  and  dangerous  for  natives  and  foreigners 
alike,  that  it  would  render  intolerable  the  control  of  the  three  countries 
over  the  Gulf  and  easily  justify  other  nations,  should  they  feel  so  in- 
clined, to  consider  the  waters  within  the  Gulf  as  lawless  territory  and 
liable  to  be  appropriated  by  anyone  who  could  better  control  it. 

Now  then,  if  the  doctrine  of  an  undivided  property  in  common  over 
the  Gulf  of  Fonseca  by  the  three  coimtries  to  which  it  belongs  sufficiently 
justifies  the  right  of  each  to  oppose  any  action  by  the  otheis  which 
might  endanger  the  security  of  its  existence,  such  a  right  should  be 
considered  as  indisputable  when  it  is  considered  that  Honduras  must 
extend  its  neutrality  to  the  inner  part  of  the  Gulf  of  Fonseca.  From 
the  combination  of  the  two  principles, — ^the  principle  of  community 
of  property  and  the  principle  of  neutraUty, — ^there  then  results  an  un- 
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restricted  and  absolute  right  on  the  part  of  each  of  the  three  countries 
to  prevent  the  commission  of  any  act  by  the  others  in  violation  either 
of  the  community  of  property  or  the  neutrality  of  the  Gulf.  Thus, 
if  any  given  point  is  not  covered  by  the  prohibitions  of  one  principle, 
it  may  be  covered  by  the  prohibitions  of  the  other.  This  being  so,  there 
is  then  an  inviolable  l^al  status  within  the  Gulf  which  guarantees  the 
independence,  sovereignty  and  seciuity  of  each  state  against  any  act 
of  the  others  intended  to  violate  or  even  threaten  it.  It  is  difficult 
to  conceive  of  the  existence  of  any  opposing  principle  which  limits 
the  guaranties  established  in  favor  of  the  three  states  by  the  jiuidical 
system  created  by  the  coexistence  of  the  principles  of  community  of 
property  and  neutrality.  Such  a  principle  would  operate  as  a  destruc- 
tive element  in  a  system  of  law  which  finds  its  strongest  support  in  the 
principles  of  natural  law,  upon  which  the  community  is  founded,  and 
in  the  principles  of  international  law,  which  sanctions  and  recognizes 
neutrality. 

It  is  not  conceivable  that  there  should  be  anyone  desirous  of  destroy- 
ing the  highest  rule  of  law  that  can  be  imagined,  in  order  to  bring  about, 
under  cover  of  a  deceitful  and  perverted  principle  of  exclusive  sover- 
eignty, a  situation  which  would  be  intolerable  and  lead  to  abuse  and 
tyranny  to  such  an  extent  that  they  could  be  restrained  only  by  the 
rule  of  force,  violence  and  the  sword.  Is  there  any  honest  and  just 
thinker  who  could  say:  Let  the  rules  of  law,  justice  and  equity  among 
the  states  be  supplanted  by  a  system  of  trespassing  and  violence,  or  at 
least  of  threats,  which  will  give  rise  to  unrest  and  which  will  have  for 
its  support  the  most  infamous  lucre, — a  lucre  acquired  at  the  expense 
of  the  sovereign  and  sacred  rights  of  nations! 

The  Central  American  Conference  of  Washington  was  thought  to 
have  established,  and  did  actually  establish,  a  rule  of  international  law, 
founded  upon  justice  and  equity,  which  should  tend  to  perpetuate  peace 
and  harmony  among  the  five  states.  It  did  not  think  that  its  treaties, 
which  fix  and  settle  the  juridical  relations  between  them,  would  permit 
the  coexistence  along  with  the  l^al  status  instituted  by  them  of  a  state 
of  iniquity  and  disorden  at  any  point  within  Central  American  territory 
sufficient  to  give  occasion  to  misunderstanding  and  was  among  these 
countries  the  very  thing  which  the  Conference  endeavored  to  eradicate. 
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It  cannot  be  conceived  that  in  the  Central  American  concert  brought 
into  existence  by  the  Conference,  there  should  have  been  left  one  place, 
the  Gulf  of  Fonseca,  outside  of  the  principle  of  justice  and  right  which 
was  believed  to  have  been  crystaUized  in  the  stipulations  of  its  treaties. 

Indeed,  in  proclaiming  the  principle  of  the  neutrality  of  Honduranean 
territory,  the  Conference  naturally  and  logically  thought  that  it  had 
for  all  time  eliminated  from  the  Central  American  equation  all  disputes 
arising  in  respect  to  such  questions  as  might  in  any  way  spring  from  or 
relate  to  the  neutralized  and  guaranteed  territory.  It  must  needs 
have  believed  that  in  extending  the  principle  of  neutrality  to  all  Hon- 
duranean territory,  it  had  introduced  a  principle  of  concord  and  harmony 
for  the  pacific  solution  of  all  conflicts,  including  those  which  might  arise 
in  connection  with  the  common  waters  of  the  Gulf  of  Fonseca,  where 
the  principle  of  neutralization  would  be  a  check  to  anarchy,  ambition 
and  disorder  from  whatever  quarter  they  might  come.  It  would  have 
been  an  idle  and  useless  thing  to  make  an  express  declaration  of  that 
to  that  effect  in  the  neutrality  provisions,  because  the  most  common 
principles  upon  which  the  doctrine  of  neutrality  is  founded,  and  which 
the  negotiators  could  not  have  failed  to  keep  in  mind,  establishes,  as 
we  have  already  said,  the  most  beneficent  consequences  in  favor  of 
peace,  concord  and  harmony  among  states,  and  for  the  preservation 
of  the  general  equilibrium. 

But,  I  might  be  asked,  how  far  does  the  neutralization  of  the  Gulf  of 
Fonseca  reach?  The  neutrality  of  the  waters,  islands  and  coasts  of 
that  Gulf  reaches  and  must  reach  as  far  as  the  right  of  the  neutralized 
state  and  that  of  its  guarantors  reaches  to  prevent  the  commission  of 
any  acts  which  might  be  construed  as  involving  a  threat  of  violation 
against  the  neutrality,  which  was  adjusted  and  concluded  by  them  for 
the  benefit  of  all  and  incorporated  by  the  Conference  forever  into 
Central  American  public  law  as  a  principle  of  peace,  order  and  har- 
mony. 

Not  only  in  times  of  peace,  but  during  a  war  and  midst  the  dash  of 
armies,  neutral  territory  is  always  and  in  all  cases  inviolable.  A  vio- 
lation of  it  may  be  committed  from  within  or  from  without  the  zone 
of  neutralization. 

''Belligerents,"  says  Bluntschli,  the  celebrated  Professor  of  Heidel- 
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berg  Univereity,  "are  obliged  to  respect,  ahaolvJtdy,  the  territory  of  neu- 
tral states.  They  must  abstain  from  committing  any  unlawful  act 
against  such  territory,  whatever  the  circumstances  or  strategic  interests 
involved  may  be." 

The  inviolability  of  neutral  territory  was  solemnly  proclaimed  by 
The  Hague  Conference  in  Convention  V  of  October  18,  1907. 

Article  I.  The  territory  of  neutral  Powers  is  inviolable. 

Article  II.  Belligerents  are  forbidden  to  move  troops  or  convoys  of 
either  munitions  of  war  or  supplies  across  the  territory  of  a  neutral 
Power. 

If  the  duty  not  to  violate  neutral  territory  is  so  strict  during  war 
times  and  during  the  state  of  force  and  violence  created  by  war,  can  it 
be  permitted  during  normal  times  of  peace  to  threaten  neutralized 
territory  with  impending  violations  of  it.  Not  at  all;  for  what  has  been 
said  in  r^ard  to  neutrality  in  war  is  also  applicable  to  neutrality  in 
peace  and  conventional  neutrality,  since  the  latter  merely  create  a 
status  constituted  in  anticipation  of  the  former. 

"When  war  breaks  out  between  two  or  more  states,"  says  the  publi- 
cist Andres  Weis,  'Hhe  Powers  which  at  first  are  not  involved  in  the 
conflict,  can,  as  a  general  rule,  decide  for  themselves  as  to  the  attitude 
which  they  will  observe  during  hostilities.  They  usually,  according 
to  their  own  interests,  declare  themselves  in  favor  of  either  beUigerent 
or  decide  to  remain  neutral,  engaging  not  to  give  their  direct  or  indirect 
support  to  the  army  entering  the  field.  This  abstention,  however,  is 
not  always  voluntarily  undertaken:  sometimes  it  is  imposed  upon  them 
by  international  treaties  which  prescribe  for  this  or  that  state,  under 
all  circumstances,  except  in  case  of  aggression,  the  strict  and  uncom- 
promising duty  of  abstaining  in  the  future  from  taking  part  in  any 
warlike  enterprise  and  of  maintaining  exclusively  peaceful  relations 
with  its  neighbors:  such  is  the  concept  of  perpe^hud  or  permanent  neur 
iralHy." 

So  that  the  rules  of  neutrality  in  war  are  applicable  to  an  anticipated 
or  permanent  neutrality. 

Having  thus  premised  these  ample  precedents,  we  are  in  a  position 
now  to  assert,  indisputably  and  incontrovertibly,  that  the  establishment 
of  a  naval  base  within  the  Gulf  of  Fonseca  would  constitute  a  flagrant 
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violation  of  the  permanent  neutrality  of  Honduras  and  contravene  the 
principles  of  justice  arising  from  the  undivided  property  in  common 
which  the  three  riparian  states  have  always  had  over  the  portion  of 
the  common  territorial  sea  enclosed  therein  inter  fauces  terras.  That  a 
naval  base,  arsenal  or  military  establishment  on  the  coast  constitutes 
a  threat  which  violates  the  neutraUty  of  the  waters  controlled  by  the 
military  or  naval  forces  of  the  place  where  they  are  located  is  an  incon- 
testable principle  of  positive  international  law,  as  shown  by  the  stipula^ 
tions  concerning  the  neutralization  of  the  Black  Sea  and  the  dismantling 
of  the  fortresses  of  Aland  Islands  and  the  prohibition  against  maintain- 
ing  any  military  or  naval  estabUshment  thereon. 

By  the  proposed  convention  concluded  between  Nicaragua  and  the 
United  States  for  the  establishment  of  a  naval  base  on  the  Nicaiaguan 
coast  of  the  Gulf  of  Fonseca,  it  is  evidently  intended  flagrantly  to  violate 
the  principle  of  Honduranean  neutrality  and  override  the  juridical 
system  instituted  by  the  Conference  of  Washington  for  the  preservation 
of  peace,  order  and  harmony  among  the  contracting  states. 

We  do  not  deem  it  necessary  to  insist  upon  the  proof  of  this  thesis, 
which  constitutes  the  fundamental  conclusion  of  this  article,  and  which 
is  supported  by  the  foregoing  propositions.  These  propositions  have 
been  so  repeatedly  stated  by  us  that  we  fear  we  have  been  guilty  of 
tautology,  although  it  may  be,  perhaps,  excusable  in  view  of  the  novelty 
of  the  thesis  and  the  difficulty  of  basing  it  upon  ideas  which  are  neither 
common  nor  familiar  to  the  majority  of  readers. 

Now  then,  neither  Nicaragua  nor  the  United  States  of  North  America 
could  threaten  the  neutraUty  of  the  maritime  territory  of  Honduras, 
within  the  waters  of  the  Gulf,  nor  interrupt  the  harmony  of  the  status 
jure  which  necessarily  exists  at  that  point,  as  a  consequence  of  the  un- 
divided property  in  common  over  the  territorial  sea  enclosed  within  the 
Gulf.  That  Nicaragua  could  not  violate  the  principle  of  Honduranean 
neutrality  would  seem  unnecessary  to  prove,  since  she  was  one  of  the 
countries  which  discussed,  approved  and  exchanged  the  conventions 
of  Washington.  And  since  in  those  conventions  the  United  States  of 
North  America,  together  with  Mexico,  acted  as  mediators,  a  r6Ie  which 
they  had  assumed  before,  they  could  not  violate  those  conventions 
either. 
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In  1907  there  broke  out  a  war  between  the  Republics  of  Honduras 
and  Nicaragua;  and  Salvador,  as  the  ally  of  Honduras,  was  obliged  to 
send  an  expeditionary  column  to  the  fields  of  Namasigiie.  From  the 
beginning  of  the  conflict.  President  Roosevelt  adopted  a  firm  attitude 
of  intervention,  first  to  prevent  the  war,  and  after  the  beginning  of 
hostilities,  to  put  an  end  to  them.  The  pressure  of  the  American  Govern* 
ment  was  felt  by  the  three  belligerents,  not  only  through  diplomatic 
action,  but  also  through  the  activities  of  its  navy,  which  furthered  the 
same  purpose. 

Hostilities  being  suspended,  the  Government  of  the  United  States  of 
North  America  took  upon  themselves  the  task  of  reestablishing  peace 
between  the  three  contending  states  and,  in  order  that  it  should  not  be 
again  distiu'bed  in  Central  America,  the  North  American  Government 
called  the  five  Central  American  Republics  to  a  conference,  which  met 
at  the  city  of  Washington  between  October  and  December,  1907. 

Acting  upon  the  suggestion  of  the  Department  of  State,  the  Central 
American  representatives  met  at  a  preliminary  meeting,  and  encouraged 
by  the  Presidents  of  the  United  States  and  Mexico,  they  concluded 
the  protocol  of  September  17,  1909  for  the  purpose  of  holding  a  Central 
American  Conference.  In  the  protocol  it  was  agreed  that,  upon  a  formal 
invitation  of  the  said  Presidents,  addressed  by  them  to  each  of  the 
Central  American  Republics,  there  should  be  held  at  Washington  a 
conference,  and  the  five  Presidents  in  their  turn  were  to  invite  the  Presi- 
dents of  the  United  States  and  Mexico  to  appoint,  if  they  should  deem 
it  proper,  their  respective  representatives  to  lend  their  good  and  im- 
partial offices  in  a  purely  friendly  manner  toward  the  realization  of 
the  objects  of  the  Conference.  It  was  agreed  that  until  the  Conference 
should  meet,  the  stahis  quo  de  facto  created  by  the  suspension  of  hostili- 
ties should  be  maintained  between  the  belligerent  countries. 

Whatever  may  have  been  the  form  of  diplomatic  drcmnlocution 
employed  in  the  protocol  of  September  17,  1907,  in  order  to  permit 
the  intervention  of  the  representatives  of  the  Presidents  of  the  United 
States  and  Mexico  in  the  Conference,  this  diplomatic  instnmient  can- 
not change  the  nature  nor  the  character  of  the  intervention  assumed 
by  President  Roosevelt  in  the  war  and  in  the  peace  negotiations  sub- 
sequent to  the  same.    The  character  of  the  mediation  evidently  was 
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peremptory  with  certain  pretensions,  on  the  part  of  the  representative 
of  the  imperialist  country  which  has  proclaimed  the  Monroe  Doctrine, 
to  authority  to  make  peace  between  its  turbulent  neighbors.  That 
the  United  States  always  preserved  the  character  of  mediator  plainly 
appears  from  all  the  acts  connected  with  the  intervention,  which  were 
similar,  although  more  imperious,  to  the  attitude  assumed  by  the  same 
administration  of  Roosevelt  in  order  to  bring  about  peace  between 
Russia  and  Japan  at  the  Portsmouth  Conferences.  In  view  of  this 
circumstance,  and  since  both  the  representative  of  the  United  States 
and  that  of  Mexico  are  mentioned  in  the  preamble  of  the  treaties  con- 
cluded by  the  conference  as  declaring  that  they  were  present  during 
all  its  deliberations,  it  is  impossible  not  to  admit  the  legal  r61e  of  mediar 
tors  which  the  Governments  of  the  United  States  and  Mexico  actually 
and  effectively  assumed  in  the  conference. 

Now  then,  the  first  duty  of  a  mediator  is  to  see  to  it  that  the  under- 
takings in  which  he  intervened  are  fulfilled,  and,  therefore,  to  oppose 
any  acts  which  might  tend  to  destroy  the  results  of  his  mediation.  From 
this  primary  duty  is  derived  another  which  is  no  less  positive,  impera- 
tive and  necessary,  namely,  that  of  refraining  from  annulling  or  destroy- 
ing, by  his  own  acts,  the  undertakings  in  which  he  intervened  as  media- 
tor. To  attempt  to  do  the  contrary  would  be  equivalent  to  breaking 
the  juridical  relations  which  are  established  between  the  mediator  and 
the  contracting  Powers  and  thus  to  destroy  the  moral  and  juridical 
purpose  of  mediation  as  an  eminently  humanitarian  institution  of  in- 
ternational law,  and  to  authorize  iniquity  and  perfidy  in  international 
relations,  because  the  mediator  might,  with  ulterior  purposes,  take 
advantage  of  the  good  faith  and  confidence  placed  in  him  by  the  parties 
which  accept  and  respect  the  acts  and  counsel  of  his  mediation. 

The  mediator  being  in  a  way  and  to  a  certain  extent  the  agent  of  the 
belligerents,  cannot  in  justice  and  natural  comportment  and  in  keeping 
with  the  good  faith  with  which  he  must  always  maintain  and  respect 
the  agreements  to  the  conclusion  of  which  he  has  contributed  with  a 
deUberate  and  free  vohtion,  afterwards  attack  the  work  with  which  he 
is  legally  identified. 

If  the  mediator  could  in  this  manner  withdraw  from  such  agreeEnents, 
he  would  infringe  upon  the  principles  of  equity  and  justice  and  would 
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run  the  risk  of  the  contracting  parties  holding  him  responsible  for  the 
consequences  of  his  mediation.  This  is  so  well  settled  that  the  French 
Government;  as  the  mediator  in  the  peace  of  Nickolsburg,  claimed  the 
right,  even  for  a  long  time  after  1866,  to  insist  upon  the  stipulations 
of  the  arrangement  which  Bismarck  did  not  keep,  especially  in  regard 
to  the  plebiscite  of  the  populations  of  North  Schleswig,  concerning  its 
final  separation  from  Denmark  and  its  legal  incorporation  into  Prussia. 

In  conformity  with  these  principles,  which  regulate  diplomatic  media- 
tion between  belligerents, — one  of  the  noblest  and  most  useful  institutions 
of  international  law, — ^there  is  no  doubt  that  the  United  States  cannot 
perform  any  international  act  that  may  menace  or  nullify  the  neutrality 
of  Honduras  and  ignore  or  alter  the  juridical  status  of  the  Gulf  of  Fon- 
seca  which  the  treaties  of  Washington  sanction  and  guarantee.  This 
prohibition  against  the  United  States  is  even  more  apparent  when 
account  is  taken  of  the  fact  that  to  obtain  the  naval  base  which  it  is 
seeking  from  Nicaragua  would  compel  the  latter  to  break  her  agreement, 
and  there  is  no  code  of  ethics  that  would  not  reprove  the  action  of  a 
mediator  who  incites  one  of  the  contracting  parties  to  violate  the  agree- 
ment resulting  from  the  mediation. 

The  most  noted  publicists  are  agreed  that  from  the  principle  of  perpet- 
ual neutrality  flows,  as  a  logical  consequence,  the  obUgation  of  the 
contracting  states  efficaciously  and  effectively  to  guarantee  the  neutral- 
ity and  inviolability  of  the  neutralized  territory;  not  only  because  such 
neutralization  is  in  the  interest  of  all,  but  also  because  such  a  guarantee 
is  the  correlative  obligation  of  the  undertaking  assumed  by  a  state  to 
remain  always  neutral  in  the  contentions  and  conflicts  of  the  others. 

The  legal  principle  that  the  Republics  of  Guatemala,  Salvador,  Nic- 
aragua and  Costa  Rica  have  assumed,  by  virtue  of  the  Treaty  of  Wash- 
ington, the  character  of  cc^uarantors  of  Honduranean  neutrality,  may 
be  therefore  maintained.  This  principle  might  be  perhaps  equally 
maintained  in  respect  to  the  United  States  as  mediator.  It  would, 
upon  the  other  hand,  be  in  perfect  harmony  with  the  principles  upon 
which  the  Monroe  Doctrine  is  foimded. 

As  ooguarantors  of  the  neutrality  of  the  territory  of  Honduras  all  the 
other  Central  American  states  possess  the  legal  capacity  to  enforce 
the  neutrality  which  they  guarantee.    This  appears  more  clearly  when 
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it  is  considered  that,  if  England  had  a  right  to  declare  war  against 
Germany  for  her  violation  of  Belgian  neutrality,  she  could  also  have 
taken  her  to  the  Permanent  Court  at  The  Hague  for  any  impend- 
ing violation  which  might  have  been  previously  intended;  since,  accord- 
ing to  the  existing  arbitration  treaties,  disputes  which  may  arise  from 
the  interpretation  of  international  agreements  are  susceptible  of  being 
arbitrated,  and  among  them  naturally  are  those  which  arise  from  the 
conventional  neutrality  of  Belgium. 

Any  of  the  Central  American  states  which  guarantee  Honduranean 
neutrality,  could  imdoubtedly  institute  (since  Honduras,  on  account 
of  her  present  policy,  does  not  seem  to  be  in  a  position  to  undertake  it) 
an  action  before  the  Central  American  Court  of  Justice  against  Ni- 
caragua in  order  that  that  high  tribunal  might  declare  whether  or  not 
the  proposed  naval  base  which  it  is  intended  to  establish  within  the 
Gulf  of  Fonseca,  constitutes  a  violation  of  the  neutrality  stipulated  in 
the  Treaty  of  Washington,  and  whether  Nicaragua  must  be  responsible 
for  the  consequences  of  the  violation,  if  the  convention  in  which  it  is 
proposed  should  be  perfected.  The  court  could  not  refuse  to  make  a 
declaration  in  the  form  of  a  judicial  judgment,  because  its  mission  is 
precisely  fully  to  maintain  the  effect,  scope  and  efficacy  of  the  canons 
of  Central  American  international  law,  and  to  protect  in  all  their  integ- 
rity the  rights  of  the  five  states  which  brought  the  court  into  existence. 

The  Nicaraguan  Government  has  never  ignored  the  existence  of  a 
sui  generis  Central  American  public  law,  which  imposes  upon  the  five 
states  certain  rights  and  duties  which  are  very  peculiar  in  their  nature 
and  in  their  political  and  juridical  effects,  and  which  are  now  sanctioned 
by  the  Treaties  of  Washington;  and  the  said  government,  therefore, 
cannot  rationally  and  in  good  faith  ignore  the  juridical  and  political 
situation  of  the  Gulf  of  Fonseca,  considered  as  a  body  of  vxUera  belong- 
ing jointly  and  undividedly  to  the  three  riparian  states. 

At  the  opening  meeting  of  the  Fourth  Central  American  Conference, 
held  at  Managua  on  January  1,  1912,  the  Nicaraguan  Minister  for 
Foreign  Relations,  who  presided,  admitted  in  the  presence  of  the  dele- 
gates of  the  five  Central  American  nations,  the  spirit  of  confraternity 
which  had  drawn  them  together  on  the  beautiful  field  of  peace,  and 
united  them  by  a  single  aspiration  and  common  sentiment  of  solidarity, 


Digitized  by 


Google 


HONDURAS  AND  THE  GULF  OF  FONBEGA  537 

to  cany  out  the  noble  work  of  reconstructing  the  old  mother  country, 
through  a  spontaneous  drawing  nearer  of  the  five  entities  which  used 
to  compose  it, — "which  surely  could  not  happen  with  the  other  commu- 
nities of  the  world.  It  may  be  conjectured,"  he  continued,  "what  we 
could  be  in  a  short  time  if,  united  as  we  are  by  the  bonds  of  blood,  reli- 
gion, customs,  language  and  history,  and  properly  forming  only  one 
people  divided  into  five  smaU  nationalities,  we  should  raise  the  spirit  and 
heart  of  our  people  to  those  high  teachings.  *  *  *"  It  is  impossible 
not  to  derive  from  the  dose  ties  between  countries  which  constitute 
only  one  people,  the  existence  of  a  sui  generis  public  law,  which  imposes 
upon  them  responsibilities  and  duties,  which  must  necessarily  restrict 
the  sovereignty  of  each  entity  for  the  reciprocal  benefit  of  the  rights 
of  the  others,  especially  whenever  a  very  exceptional  territorial  situation 
should  establish  the  solidarity  of  the  countries  in  such  an  intimate  form 
as  that  which  springe  from  the  community  of  interests  and  rights  es- 
tablished by  the  very  nature  of  things. 

The  existence  of  this  community  of  interests  and  rights  in  the  Gulf 
of  Fonseca  has  been  so  clear  and  evident  to  the  cultivated  spirit  of  Ni- 
caraguan  statesmen,  that,  pretending  to  disregard  it  as  contrary  to  their 
momentary  interests,  they  have  attempted  in  official  documents  to  mix 
the  sovereignty  of  the  five  entities  in  their  own  exclusive  territory  with 
the  solidarity  and  joint  sovereignty  which  Hondiu'as,  Salvador  and  Ni- 
caragua exercise  over  the  waters  of  the  Gulf,  enclosed  inter  fauces  term. 
To  confuse  the  control  of  each  of  these  states  over  their  own  exclusive 
territory  with  the  control  which  they  jointly  exercise  over  the  Gulf,  is 
to  ignore  the  difference  existing  between  sovereignty  over  the  territorial 
sea  and  sovereignty  over  the  high  sea,  between  territorial  international 
law  and  maritime  international  law,  the  principles  of  which  are  so  differ- 
ent and  sometimes  so  opposite  in  their  nature  and  character. 

Yet  such  a  gross  paralogism  is  the  only  argument  which  the  Nicarag- 
uan  Govermnent  has  dared  to  oppose  to  the  doctrine  of  undivided  com- 
munity of  maritime  rights  of  the  riparian  states  on  the  Gulf  of  Fonseca. 
"The  mere  claim  to  restrict  the  legitimate  action  of  Nicaragua  over  the 
whole  or  any  part  of  the  territory  which  belongs  to  her,"  sajrs  the  Nica- 
raguan  Foreign  Office,  "as  a  sovereign  nation,  upon  the  ground  of  alleged 
dangers  and  of  a  sui  generis  solidarity,  by  which  the  neighboring  country 
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completely  and  abaolutelyy  and  upon  that  ground,  acquired  for  its  own 
and  exclusive  benefit  inalienable  rights  of  the  true  owner,  is  so  excessive 
and  beyond  every  principle  of  international  justice  and  rectitude,  that 
it  cannot  be  thought  for  a  moment  that  there  should  be  a  people  who 
would  be  willing  to  consent  to  a  discussion  of  such  questions  under 
such  an  aspect."  When  Nicaragua  expressed  herself  in  those  terms, 
it  seemed  that  she  entertained  the  singular  illusion  of  believing  herself 
entirely  at  liberty  to  deal  with  the  United  States,  just  as  if  she  had 
absolutely  disregarded  the  legitimate  interests  of  the  other  countries 
and  forgotten  all  that  she  had  herself  only  a  short  time  ago  declared 
before  the  representatives  of  all  the  Central  American  States  in  respect 
to  the  Central  American  people  being  only  one,  and  as  to  the  existence 
of  a  close  solidarity  and  warm  and  strong  sentiments  of  special  con- 
fraternity, among  the  five  entities  which  compose  them. 

If  the  indivisible  unity  of  the  Central  American  people  exists  as  a 
fact  verified  by  history,  and  as  it  was  declared  by  the  Central  American 
Chancellor  of  Nicaragua  in  1912,  it  necessarily  follows  that  one  of  the 
fragmentary  entities  could  neither  dispose  of  any  part  of  the  Central 
American  territory  nor  jeopardi2se  extensive  interests  or  rights  which 
might  greatly  affect  any  of  the  other  fractions. 

The  Central  American  soUdarity,  which  was  so  emphatically  pro- 
claimed in  the  opening  address  of  1912,  is  now  ignored  and  repudiated 
in  such  undiplomatic  terms,  merely  because  it  alone  constitutes  the 
most  eloquent  criticism  against  a  government  which,  to  the  danger  of 
its  neighbors,  is  bent  on  bargaining  away  its  autonomy,  promising 
the  abandonment  of  its  sovereignty  to  such  an  extent  that  one  of  the 
deliberative  bodies  of  the  contracting  party  to  be  benefited,  has  refused 
to  accept  such  a  strange  sui  generis  liberality.  Referrii^  to  the  exorbi- 
tant concessions  which  the  Nicaraguan  Government  voluntarily  pro- 
posed to  the  United  States,  Senator  Root,  in  a  letter  published  in  the 
Century,^  has  recently  given  utterance  to  the  following  words  of  honest 
disapproval: 

I  confess  I  am  a  good  deal  troubled  about  it.  I  felt  that  it  was  desir- 
able to  do  what  the  treaty  provides  for,  that  is  to  say,  to  protect  our 

^  See  article  in  the  Century  for  October,  1915,  by  Lincoln  G.  Valentine,  entitled 
"Meddling  with  our  Neighbors,"  p.  801,  at  p.  807.— Ed. 
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Panama  Caaai  by  securmg  an  exclusive  right  to  the  Nicaragua  route  so 
far  as  the  RepubUc  of  Nicaragua  can  grant  it;  and  to  have  the  right  to  a 
naval  station  in  Fonseca  Bay.  I  was  not  in  favor  of  the  more  extensive 
provisions  originally  proposed  similar  to  those  in  the  Piatt  Amendment, 
because  I  considered  that  they  went  far  beyond  the  Piatt  Amendment 
and  unduly  interfered  with  the  independence  of  Nicaragua.  I  was  un- 
willing to  have  our  government  accept  from  any  Nicaraguan  Government 
a  grant  of  power  which  I  felt  certain  the  people  of  Nicaragua  would  not 
and  ought  not  to  approve.  With  those  provisions  out,  however,  and 
nothing  left  but  the  grant  which  I  have  described,  I  voted  for  a  favorable 
report  on  the  treaty. 

If,  according  to  Mr.  Root,  the  Nicaraguan  Government  proposed  to 
that  of  the  United  States  certain  alienations  of  sovereign  rights  which 
no  civilized  coimtry  would  part  with  and  which  are  improper  for  the 
government  which  proposed  them,  would  not  such  alienations  be  still 
more  improper  in  respect  to  third  parties  who  may  be  prejudiced  in 
their  rights  and  even  in  their  independence  by  such  concessions?  Dis- 
regarding many  instances  to  be  found  in  diplomatic  history,  such  as 
those  involving  Eg3rpt  and  the  Far  East,  how  can  the  Nicaraguan 
Government  claim  to  be  ignorant  of  the  danger  which  the  naval  base 
within  the  Gulf  would  mean  against  our  autonomy?  The  fear  which 
the  granting  of  a  naval  base  causes  to  the  other  states,  is  more  than 
sufficient,  without  considering  the  duties  which  Central  American 
solidarity  imposes,  for  Nicaragua  to  abstain  from  committing  any  act 
which  might  give  rise  to  fears  for  the  security  of  her  neighbors. 

The  right  of  self-preservation  is  so  dominant  and  strong  in  nations, 
that  it  has  always  imposed  serious  restrictions  upon  the  freedom  of 
action  of  other  states.  It  would  be  idle  to  cite  the  innumerable  cases 
which  have  enriched  the  history  of  international  law  in  which  the  right 
of  security  of  one  country  has  imposed  very  marked  limitations  upon 
the  right  of  international  liberty  of  the  other  nations. 

But,  without  going  any  further,  the  soimdest  and  only  real  foimdation 
of  the  Monroe  Doctrine  is  the  right  of  security  and  of  self-protection 
which  the  United  States  owe  to  themselves  as  an  independent  nation. 
In  the  remarkable  paper  read  by  the  eminent  statesman,  Mr.  Elihu 
Root,  before  the  American  Society  of  International  Law,  entitled  "The 
Real  Monroe  Doctrine,^'  it  was  said  by  him  in  regard  to  the  foimdation 
of  the  Doctrine: 
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The  doctrine  is  not  international  law,  but  it  rests  upon  the  right  of 
self-protection  and  that  right  is  recognized  by  international  law.  The 
right  is  a  necessary  corollary  of  independent  sovereignty.  It  is  well 
understood  that  the  exercise  of  the  right  of  self-protection  may  and  fre- 
quently does  extend  in  its  efifect  beyond  the  limits  of  the  territorial 
jurisdiction  of  the  state  exercising  it.  The  strongest  example  probably 
would  be  the  mobilization  of  an  army  by  another  Power  immediately 
across  the  frontier.  Every  act  done  by  the  other  Power  may  be  within 
its  own  territory.  Yet  tiie  country  threatened  by  the  state  of  facts 
is  justified  in  protecting  itself  by  immediate  war.  The  most  common 
exercise  of  the  right  of  self-protection  outside  of  a  state's  own  territory 
and  in  time  of  peace  is  the  interposition  of  objection  to  the  occupation 
of  territory,  of  points  of  strategic  military  or  maritime  advantage,  or 
the  indirect  accomplishment  of  this  effect  by  dynastic  arrangement. 
For  example,  the  objection  of  England  in  1911  to  the  occux)ation  of  a 
naval  station  by  Germany  on  the  Atlantic  coast  of  Morocco;  the  objec- 
tion of  the  European  Powers  generally  to  the  vast  force  of  Russia  ex- 
tending its  territory  to  the  Mediterranean;  the  revision  of  the  Treaty 
of  San  Stefano  by  the  Treaty  of  Berlin;  the  establishment  of  buffer 
states;  the  objection  to  the  succession  of  a  German  prince  to  the 
throne  of  Spain;  the  many  forms  of  the  eastern  question;  the  centuries 
of  struggle  to  preserve  the  balance  of  power  in  Europe;  all  depend  upon 
the  very  same  principle  which  imderlies  the  Monroe  Doctrine;  that  is 
to  say,  upon  the  right  of  every  sovereign  state  to  protect  itself  by  pre- 
venting a  condition  of  affairs  in  which  it  will  be  too  late  to  protect  itself. 
Of  course,  each  state  must  judge  for  itself  when  a  threatened  act  will 
create  such  a  situation.  If  any  state  objects  to  a  threatened  act  and  the 
reasonableness  of  its  objection  is  not  assented  to,  the  efficacy  of  the  ob- 
jection will  depend  upon  the  power  behind  it.^ 

The  right  of  self-defense,  then,  justifies  the  riparian  states  in  opposing 
the  estabhshment  of  a  station  within  the  Gulf  of  Fonseca,  just  as  Eng- 
land and  France  opposed  the  naval  base  which  Germany  proposed  to 
establish  at  Agadir,  even  although  that  place  is  quite  distant  from  the 
French  and  British  Moroccan  possessions,  while  the  coasts  and  islands 
possessed  by  Salvador  and  Honduras  within  the  Gulf  of  Fonseca  are 
within  the  range  of  artillery  from  the  Nicaraguan  shores  where  the  naval 
base  sought  by  the  United  States  would  be  established. 

The  Governments  of  Honduras  and  Nicaragua,  like  the  Sultan  of 
Morocco,  do  not  seem  to  have  seriously  regarded  the  establishment  in 
their  vicinity  of  a  naval  base  by  one  of  the  most  powerful  nations  which 

« Proceedings  of  the  Society  for  1914,  pp.  11-12.   Ed. 
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will  be  equivalent  to  the  creation  of  a  military  force  so  powerful  that  in 
time  of  peace  it  will  restrict  the  rights  of  police  and  free  navigation  of  the 
riparian  and  even  foreign  countries,  and,  in  time  of  war,  it  must  neces- 
sarily infringe  upon  the  freedom  of  action  of  both  natives  and  foreigners 
within  the  extensive  zone  in  controversy,  as  far  as  the  military  power 
and  the  menace  of  the  naval  establishment  proposed  by  the  Govern- 
ment of  the  United  States  will  reach.  It  is  to  be  observed  that  the  Gov- 
ernment of  Salvador  is,  as  shown  by  Mr.  Root  and  in  accordance  with  all 
authorities  on  international  law,  the  only  competent  judge  to  decide  upon 
alleged  danger  which  threatens  the  Salvadorean  Government  in  conse- 
quence of  the  permanent  occupation  of  the  Gulf  by  the  military  forces 
which  the  United  States  would  maintain  within  the  naval  base  in 
question. 

From  this  juridical  solidarity  the  doctrines  of  the  community  of  mari- 
time rights  of  riparian  states  receives  its  greatest  support  and  its  com- 
plete political  and  juridical  justification.  In  proof  of  this,  neither  the 
American  Government  has  specifically  denied  the  rights  of  Salvador 
within  the  juridical  community  of  the  Gulf,  nor  have  its  most  noted 
statesmen  failed  to  recognize  those  rights.  Secretary  Bryan  proposed  pe- 
cuniary compensations  to  the  Salvadorean  Minister  at  Washington,  for 
such  rights,  a  proposition  which  was  flatly  rejected  by  the  Salvadorean 
Minister,  not  only  because  the  Government  of  Salvador  does  not  spec- 
ulate in  rights  of  national  sovereignty,  but  because  such  a  thing  is  pro- 
hibited by  the  political  constitution  of  the  Republic. 

The  eminent  statesman,  Mr.  Root,  in  the  letter  published  by  the 
Century,  expresses  himself  on  this  point  as  follows: ' 

The  proposed  treaty  is  acceptable  in  substance,  as  it  will  benefit  the 
country,  but  it  should  be  negotiated  with  a  new,  freely  elected  govern- 
ment. 

Moreover,  Costa  Rica  must  be  first  consulted,  in  so  far  as  the  granting 
by  Nicaragua  of  the  canal  rights  is  concerned,  in  accordance  with  existing 
treaties  and  the  Cleveland  award.  As  to  the  naval  base  in  the  Gulf  of 
Fonseca,  a  joint  treaty,  or  simultaneous  treaties,  should  be  made  with 
Honduras  and  Salvador. 

'The  author  has  fallen  into  error  in  attributing  this  statement  to  Mr.  Root. 
The  language  he  quotes  is  that  of  Mr.  Lincoln  G.  Valentine,  the  author  of  the  article 
entitled  "  Meddling  with  our  Neighbors/'  printed  in  the  Century,  i&.,  see  p.  807. — ^Ed. 
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The  diplomatic  task  undertaken  by  Salvador  to  induce  the  Govern- 
ment of  the  United  States  to  recognize  its  maritime  commimity  property 
rights  with  Honduras  and  Nicaragua  within  the  Gulf  is  very  meritorious; 
and  this  triumph  of  a  weak  country,  while  it  suggests  the  great  develop- 
ments in  this  continent  in  the  future,  signally  shows  the  high-minded 
spirit  of  equity  and  justice  which  animates  the  government  and  states- 
men of  the  country  of  Washington  and  Jefferson. 

In  view  of  the  foregoiijg  considerations,  there  can  be  no  doubt  that 
the  suit  which  must  be  undertaken  against  Nicaragua  will  have  all  of 
the  characteristics  of  a  legal  dispute.  It  would  besides  have  the  exceed- 
ing novelty  of  being  a  process  in  which  arbitration  would  solve  a  ques^ 
tion  of  American  international  policy.  In  this  way  and  through  this 
channel  it  is  firmly  believed  that  the  important  question  of  the  Gulf  of 
Fonseca  involving  the  neutrality  of  Honduras  must  be  solved.  Then 
the  world  would  see  that,  not  only  disputes  of  a  juridical  nature,  but 
even  the  most  difficult  and  delicate  controversies  of  policy  and  diplo- 
macy, may  find  a  peaceful  and  equitable  solution  in  the  arbitral  award 
of  an  international  court  of  justice.  That,  indeed,  would  undoubtedly 
be  a  great  triumph  of  peace  over  war.* 

Salvador  Rodriguez  Gonzalez. 

*  See  the  editorial  comment  on  this  question  which  appeared  in  this  Journal  for 
April,  1916,  p.  344,  giving  the  status  of  the  matter  as  it  existed  at  that  time.   Ed. 
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The  extent  to  which  belligerents  may  interfere  with  the  commerce 
of  neutrals,  on  sea  or  land,  has  been  in  all  wars  a  question  of  warm  and 
continued  dispute.  A  powerful  belligerent  is  apt  to  proceed  lawlessly, 
and  a  powerful  neutral  is  apt  to  claim  more  rights  than  the  authorities 
concede.  It  could  not  be  expected  that  the  present  state  of  war,  in- 
volving every  first  class  Power  in  the  world,  except  the  United  States, 
and  many  of  the  lesser  states  as  well,  would  be  free  from  such  compli- 
cations, and  this  expectation  has  certainly  been  realized. 

It  would  be  improvident  to  undertake  the  discussion  of  so  broad  a 
topic  as  the  whole  of  this  controversy.  This  writer  has  several  times, 
before  considerable  assemblies  and  in  various  publications,  ventured  to 
express  his  opinion  on  one  limited  portion  of  this  dispute,  namely,  as 
to  the  right  of  neutrals  to  export  munitions  of  war  to  belligerents  and 
the  extent  to  which  the  other  belligerents  are  entitled  to  complain  of  or 
interrupt  such  trade. 

He  presented  them  orally  at  Philadelphia  before  the  American  Acad- 
emy of  Political  and  Social  Science,^  before  the  National  Convention  of 
the  Navy  League  of  the  United  States  at  Washington,  April  1916,  and 
more  briefly  before  the  Annual  Meeting  of  the  American  Society  of 
International  Law  for  1916.  He  has  expressed  them  in  the  publications 
of  the  societies  named  above,  and  also  in  The  Ovdock,  March  3,  1915, 
and  in  the  New  York  Herald,  May  6, '1915,  and  these  expressions  have 
been  somewhat  quoted  and  made  the  text  of  editorial  remark.  The 
writer  has  been  asked  to  restate  his  facts  and  arguments  for  this  Journal 
for  convenience  of  access,  and  complies  with  the  request. 

The  suggestion  that  such  export  is  ill^al,  immoral  and  impolitic 
proceeds  from  many  respectable  sources  and  especially  from  those, 
including  clergymen  and  women,  who  desire  to  promote  peace  and  in- 
cautiously endorse  any  expedient  claiming  that  result.    Senator  La 

^  See  The  Annals  of  the  American  Academy  of  Political  and  Social  Science,  Phila- 
delphia, July,  1915,  Publication  No.  913. 
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FoUette  introduced  a  rescdution  asking  for  a  congress  of  neutral  nations 
to  consider,  with  other  matters,  the  prohibition  of  such  exports.  An 
active  and  extended  propaganda  through  the  press  and  otherwise  has 
been  conducted  to  establish  such  prohibition,  and  petitions  have  been 
extensively  circulated  for  signature  demanding  an  embargo  on  anns. 
The  writer  respectfully  submits,  as  to  the  rights  of  our  citizens,  as  neu-  | 

trals,  to  sell  munitions  of  war  to  any  belligerent  Power  (to  quote  hia  j 

address  before  the  American  Academy  of  Political  and  Social  Science) :  ! 

1.  That  these  rights  are  in  no  way  denied  by  the  rules  of  international 

law.  ' 

2.  That  these  rights  are  not  forbidden  by  any  municipal  statute  or 
ordinance  except  as  to  vessels  of  war  and,  in  certain  limited  cases,  as 
to  our  neighboring  American  republics,  when  the  latter  are  involved  in 

civil  strife.  j 

3.  That  such  rights  have  been  constantly  exercised  in  this  country  | 
since  the  beginning  of  its  history  and  in  like  manner  have  been  habitually  j 
exercised  by  the  manufacturers  of  the  most  enlightened  commercial 
nations  of  the  world,  not  only  in  remote  times,  but  during  all  recent 
wars.  I 

4.  That  such  rights  were  fully  recognized  and  reserved  by  the  con- 
ventions of  the  Second  Hague  Conference  in  1907.  | 

5.  That  the  maintenance  of  such  rights  is  wise  and  necessary  as  their 
abolishment  would  force  upon  all  nations  a  policy  of  the  highest  militaiy  I 
and  naval  preparedness,  which  policy  is  one  of  vast  economic  loss  and 
deeply  hostile,  instead  of  favorable,  to  peace. 

6.  That  the  fact  that  certain  belligerents  are  prevented  by  the  forces  | 
of  the  other  from  taking  advantage  of  our  markets  does  not  make  sales  | 
to  those  who  have  such  access  a  breach  of  neutrality.  | 

7.  That  the  powers  which  most  severely  attack  this  right  have  greatly  ! 
profited  by  habitually  exercisingit  in  all  recent  wars  and,  under  paraUel  I 
circumstances,  where  the  market  was  accessible  to  but  one  of  the  bdlig-  | 
erents,  have  continued  these  sales  to  the  other. 

In  support  of  propositions  1,  2  and  3,  that  such  sales  are  not  unlawful  < 

and  have  always  been  customary  in  this  and  all  the  leading  countries 
of  the  world,  he  would  call  attention  to  the  fact  that  Mr.  Jefferson,  when  j 

Secretary  of  State  of  the  United  States,  wrote,  very  fittingly,  to  the 
British  Minister  as  follows: 

Our  citizens  have  been  always  free  to  make,  vend  and  export  arms. 
It  is  the  constant  occupation  and  livelihood  of  some  of  them.  To  sup- 
press their  callings,  the  only  means  perhaps  of  their  subsistence,  because 
a  war  exists  in  foreign  and  distant  countries,  in  which  we  have  no  con- 
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cem,  would  scarcely  be  expected.  It  would  be  hard  in  principle  and 
impoasdble  in  practice.  The  law  of  nations,  therefore,  respecting  the 
rij^ts  of  those  at  peace,  does  not  require  from  them  such  an  internal 
disarrangement  in  their  occupations.  It  is  satisfied  with  the  external 
penalty  pronounced  in  the  F^^dent's  proclamation,  that  of  confisca- 
tion of  such  portion  of  these  arms  as  shall  fall  into  the  hands  of  any  of 
the  belligerent  Powers  on  their  way  to  the  ports  of  their  enemies.^ 

In  the  same  year  Mr.  Jefferson's  great  rival,  Alexander  Hamilton, 
in  his  Treasury  circular  of  August  4, 1793,  declares: 

The  purchasing  within,  and  exporting  from  the  United  States,  by  way 
of  merchandise,  articles  commonly  called  contraband,  being  generally 
warlike  instruments  and  militanr  stores,  is  free  to  all  the  parties  at  war, 
and  is  not  to  be  interfered  with.^ 

If  either  great  party  questions  the  soundness  of  our  doctrine,  we  rest 
upon  the  authority  of  the  founder  of  each. 

Three  years  later,  in  1796,  Mr.  Adet,  then  Minister  of  France,  com- 
plained that  contraband  of  war  (to-wit  horses)  was  exported  to  the  ene- 
mies of  France.  Mr.  Pickering,  oiu*  able  Secretary  of  State,  fully  main- 
tained such  right  and  practice,  subject  solely  to  the  right  of  seizure  in 
transit.  He  supports  this  view  by  judicial  decisions,  both  Federal  and 
State.* 

In  1862  Mexico  was  engaged  in  a  struggle  with  the  Austrian  Archduke 
Maximilian,  supported  by  the  military  power  of  Napoleon  III.  She 
complied  of  the  export  from  this  country  of  military  supplies  on 
French  account.  William  H.  Seward,  the  great  Secretary  of  State 
under  Abraham  lincohi,  replied. 

If  Mexico  shall  prescribe  to  us  what  merchandise  we  shall  not  sell  to 
French  subjects,  because  it  may  be  employed  in  military  operations 
against  Mexico,  France  must  equally  be  allowed  to  dictate  to  us  what 
merchandise  we  shall  allow  to  be  shipped  to  Mexico,  because  it  might 
be  belligerently  used  against  France.  Every  other  nation  which  is 
at  war  would  have  a  h^milar  right,  and  every  other  commercial  nation 

<  Mr.  Jefferson,  Secretary  of  State,  to  British  Minister,  May  15,  1793,  5  MS. 
Dom.  Let.  105;  1  American  State  Papers,  69,  147;  3  Jefferson's  Works,  pp.  558, 560; 
quoted  7  Moore's  Digest,  p.  955. 

*  American  State  Papers,  Foreign  Relations,  p.  140;  quoted  Moore's  Digest,  p.  955. 

«  Mr.  Pickering,  Secretary  of  State,  to  Mr.  Adet,  Jan.  20,  and  May  25,  1796, 
1  American  State  Papers,  For.  Rd.  645-649;  7  Moore's  Digest,  956. 
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would  be  bound  to  respect  it  as  much  as  the  United  States.  Commeroe, 
in  that  case,  instead  of  being  free  and  independent,  would  exist  only  at 
the  caprice  of  war} 

Mr.  Seward  and  our  whole  people  were  most  hostile  to  the  French 
occupation,  and  ultimately  compelled  its  abandonment,  but  the  rule 
as  to  our  right  of  export  was  too  clear  to  dispute  and  too  important  to 
in  any  way  abate. 

Honorable  John  Bassett  Moore,  our  ripest  and  most  comprehensive 
publicist,  prints  eighteen  pages  of  extracts  to  like  effect  from  Presidents, 
Secretaries  of  State  and  Attorneys  General,  from  Henry  Clay,  General 
Grant,  Marcy,  Fish,  Evarts,  Bayard,  Frelinghuysen,  Blaine,  Foster, 
Ohiey  and  John  Hay,  and  also  a  clear  and  strong  opinion  by  Mr.  Elihu 
Root,  then  serving  as  United  States  District  Attorney  at  New  York.* 

The  courts  of  England  and  America  fully  uphold  these  doctrines  as 
formulated  by  our  statesmen  and  officials,  holding  consistently  that  con- 
tracts for  the  export  of  contraband  by  neutral  citizens  to  belligerents 
are  neither  imlawful  nor  inmioral;  that  they  are  merely  subject  to  frus- 
tration by  the  other  belligerent  by  seizure  of  the  goods  consigned  on 
the  high  seas  or  in  belligerent  territory;  that  courts  of  justice  will  there- 
fore fully  recognize  such  contracts  and  afford  remedies  for  their  breach, 
although  no  such  aid  is  given  by  them  to  contracts  illegal,  immoral  or 
contrary  to  public  policy.  In  a  celebrated  case  Lord  Chancellor  West- 
bury^  quoted  the  opinion  of  the  Supreme  Court  of  the  United  States 
written  by  Mr.  Justice  Story  (probably  oiur  greatest  judicial  scholar 
in  international  law)  in  the  Santissima  Trinidad  ^  that  ''there  is  nothing 
in  our  laws,  or  in  the  law  of  nations,  that  forbids  our  citizens  from  send- 
ing  *  *  *  munitions  of  war  to  foreign  ports  for  sale.  It  is  a  com- 
mercial adventure  which  no  nation  is  bound  to  prohibit,  and  which  only 
exposes  the  persons  engaged  in  it  to  the  penalty  of  confiscation." 

In  1901  the  United  States  Circuit  Court  for  the  Eastern  District  of 
Louisiana  was  asked  to  restrain  the  export  of  horses  and  mules  (contra- 

•  Mr.  Seward,  Secretary  of  State,  to  Mr.  Romero,  Mexican  Minister,  December  15, 
1862,  MS.  Notes  to  Mexico,  VII,  215;  7  Moore's  Digest,  p.  958. 

•  See  7  Moore's  Digest,  pp.  955-973. 

7  See  Ex  parte  Chcwaaae,  in  Re  Gratebrook,  34  L.  J.,  n.  s.,  Bankniptpy,  17  (Scott's 
cases  International  Law,  p.  779). 

•  7  Wheaton,  340. 
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band)  from  the  United  States  by  Great  Britain  for  use  in  the  Boer  War; 
but  all  such  relief  was  denied  and  traffic  by  neutrals  in  contraband  of 
war  was  held  entirely  lawful  and  unchanged  by  the  treaty  relating  to  the 
Alabama  claims.^  It  may  be  mentioned  that  the  same  person  who 
brought  the  proceedings  just  mentioned  sought  to  hinder  the  export  of 
contraband  in  the  present  war  but  was  denied  all  relief  by  the  courts. 

In  1905  the  English  courts  declared  the  same  doctrine  as  to  the  ship- 
ment of  contraband  by  neutrals  during  the  Russo-Japanese  War.^^ 

The  Hague  Conference  of  1907  adopted  substantially  identical  cqn- 
ventions  as  to  neutral  duties  in  land  war  and  in  maritime  war  as  follows: 

A  neutral  Power  is  not  bound  to  prevent  the  export  or  transit  on  be- 
half of  one  or  the  other  of  the  belligerents  of  arms,  munitions  of  war, 
or,  generally  I  of  anything  which  can  be  of  use  to  an  army  or  fleet.  ^^ 

The  note  in  Hershey's  Essentials  of  International  Public  Law,  page 
459,  to  the  above,  shows  that  official  protests  by  belligerent  govern- 
ments against  this  right  are  heard  in  nearly  every  war;  that  the  view 
represented  by  these  protests  is  championed  by  a  small  band  of  publicists, 
notably  ELautefeuille,  Phillimore  and  Eleen,  which,  Professor  Hershey, 
who,  by  the  way,  holds  a  doctorate  from  Heidelberg  University,  adds 
very  justly,  "is  without  sanction,  either  in  theory  or  practice." 

One  of  the  expert  delegates  of  the  United  States  at  The  Hague  told 
this  writer  that  he  remarked  at  The  Hague  that  apparently  the  main 
object  of  the  Conference  was  to  prevent  any  interference  with  the  ex- 
port of  arms  by  the  Krupps  at  Essen.  ^^ 

The  conventions  mentioned  above  were  generally  ratified,  Austria- 
Hungary  and  Germany  both  ratifjring  them  on  November  27,  1909. 
I  do  not  refer  to  these  conventions  as  establishing  any  new  rule,  but  as 
stating  clearly  and  agreeing  explicitly  to  the  existing  rule. 

A  letter  from  Mr.  Bryan,  then  Secretary  of  State,  understood  to  have 

*  See  Pearson  v.  Paraons,  108  Fed.  R.  461.  Many  more  judicial  decisions  might  be 
cited  if  deemed  necessary. 

^^  See  Law  Guarantee  and  Trust  Soc.  v.  Russian  Banks,  K.  B.  Div.  H.,  Ct.  Law 
Times,  Vol.  XVIII,  p.  503.  See  also,  2  Oppenheun,  International  Law,  p.  431; 
Taylor,  International  Law,  p.  741. 

"  See  Hershey's  Essentials  of  International  Law,  pp.  459  and  467. 

"  Mr.  Roosevelt  quotes  this  statement  by  this  writer  and  commends  the  article, 
in  his  late  book  Fear  God  and  Take  Your  Own  Part,  pp.  156, 158, 160. 


Digitized  by 


Google 


548  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

been  drafted  by  Mr.  Robert  Lansing,  dated  January  20, 1915,  addressed 
to  Senator  Stone,  ably  reviewed  the  authorities  and  fully  supported  the 
right  of  our  citizens  to  export  munitions  of  war  in  general,  to  belliger- 
ents not  at  war  with  this  country.  ^^ 

Count  von  Bemstorff,  the  German  Ambassador,  on  April  4,  1915, 
delivered  to  Secretary  of  State  Bryan,  a  memorandum  suggesting 
amongother  things  the  following:  That  "the  United  States  is  *  *  * 
the  only  neutral  country  in  a  position  to  furnish  war  materials."  That 
her  "existing  plants"  for  the  manufacture  of  the  same  were  "not  only 
being  worked  but  enlarged  by  all  available  means,  and  new  ones  built." 
That 

it  can  in  no  event  be  in  accordance  with  the  spirit  of  true  neutrality  if, 
under  the  protection  of  such  international  stipulations,  an  entirely  new 
industry  is  created  in  a  neutral  state  such  as  is  the  development  of  the 
arms  industry  in  the  United  States.  *  *  *  This  industry  is  actually 
deUvering  goods  only  to  the  enemies  of  Germany.  The  theoretical 
willingness  to  supply  Germany  also,  if  shipments  thither  were  possible, 
does  not  alter  the  case.  If  it  is  the  mil  of  the  American  people  that  there 
shall  be  a  true  neutrality,  the  United  States  will  find  means  of  preventing 
this  one-sided  supply  of  arms.** 

On  April  21,  Mr.  Bryan  replied,  intimating  that  it  was  not  within  the 
choice  of  the  United  States  Government  to  inhibit  such  trade  by  any 
change  of  its  law  of  neutraUty,  during  the  progress  of  a  war,  which  would 
affect  unequally  the  relations  of  the  United  States  with  the  nations  at 
war;  that  the  present  indisputable  doctrines  of  accepted  international 
law  would  make  such  change  an  unjustifiable  departure  from  the  prin- 
ciples of  strict  neutrality.*^ 

This  writer,  at  the  session  of  the  American  Academy  of  Political  and 
Social  Science  at  Philadelphia,  held  April  30  and  May  1, 1915,  discusang 
this  topic  and  having  regard  to  this  correspondence,  referred  to  Germany 
as  having  protested  against  the  export  of  munitions  from  this  country 
to  the  AUies.  This,  as  he  understood,  was  the  interpretation  of  our 
Department  of  State.  Dr.  Bernard  Demberg,  the  representative  of 
Germany,  speaking  in  reply  said,  "I  want  to  state  here  most  emphatic- 

^*  Special  Supplement  to  this  Joubnal  for  July,  1915,  p.  255. 
"  Ibid.,  p.  125. 
"  Ibid.,  p.  127. 
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ally  that  Gennany  at  no  time  has  disputed  the  right  to  ship  or  to  sell 
arms.  This  statement  that  she  has  is  absolutely  false."  ^  The  ad- 
mission of  Dr.  Demberg  must  be  received  as  an  important  modification 
of  the  interpretation  which  the  memorandum  of  the  Ambassador  had 
given  rise  to. 

The  writer  submitted  to  the  Academy,  on  the  above  occasion,  the 
following  statement  as  to  the  practices  of  Germany : 

German  citizens  have  habitually  sold  vast  quantities  of  military  sup- 
plies to  belligerents.  Essen  is  perhaps  the  very  center  of  military  sup- 
plies and  has  exported  on  an  enormous  scale  to  belligerents  in  all  modem 
wars,  making,  it  is  understood,  vast  profits  from  this  traffic  in  the  late 
Balkan  wars.  It  will  be  interring  to  know  what  has  been  Germany's 
practice  when  one  of  the  belligerents  had  access  to  her  markets  and  the 
other  had  not.  Has  the  rule  been  observed,  which  she  now  presses 
upon  us?  Has  she  recognized  this  situation  as  compelling  her  to  deny 
to  the  Power  having  access,  the  right  to  buy,  on  the  ground  that  real 
neiUrality  so  required? 

The  war  between  the  South  African  Republic  and  Great  Britain  began 
in  October  1899,  and  was  closed  by  the  Treaty  of  Pretoria  at  the  end  of 
May,  1902.  During  the  earlier  portion  of  tiie  war,  supplies  were  re- 
ceived by  the  Boers  through  Liorenzo  Marques,  a  nei^boring  Portu- 
guese port,  with  some  freedom,  but  in  August,  1900,  all  the  customs 
officials  at  Liorenzo  Marques  were  dismissed  and  their  places  filled  by 
mUitary  officers  and  a  force  of  1,200  men  was  sent  out  from  Lisbon. 
The  frontier  was  guarded  and  the  trade  stopped." 

The  strictness  of  the  Portuguese  authorities  increased  with  the  de- 
cline of  tiie  fortunes  of  the  Boers. 

England  had  seized  and  searched  a  number  of  neutral  vessels — ^in- 
cluding three  German  steamers— and  positively  clauned  the  right  to 
seize  contraband  bound  to  the  Boers  though  through  a  neutral  port. 
She  relied  for  this  largely  on  the  precedents  of  our  Civil  War,  and  it 
would  appear  that  the  access  of  the  Boer  force  to  German  markets  was 
substantially  destroyed.  The  question  occurred  to  the  writer,  would  it 
be  found  that  during  the  later  years  there  were  imported  from  Germany 
into  Ekigland  large  quantities  of  arms  and  military  supplies,  notwith- 
standing this  situation?  He  therefore  took  the  liberty  to  apply  to  the 
Briti^  EmbasEfy  at  Washington,  which  very  obligingly  cabled  to  Liondon 
for  information.  April  27,  a  letter  from  the  Embassy  advised  that  ''when 
the  Boers  were  shut  off  from  supplies  by  sea,  Great  Britain  got  from 
Germany  108  fifteen-pounder  quick-firing  guns  and  500  rounds  per  gun. 
They  were  purchased  from  Elhrhardt  by  private  negotiation."    It  is 

M  Annals  of  American  Acad.  Political  and  Social  Science,  July,  1915,  p.  Id5. 
»  See  Campbell's  Neutral  Rights  in  Anglo-Boer  War,  p.  GO. 
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respectfully  submitted  that  this  is  sufficient  to  support  the  practice  of 
our  government.  But  this  writer  had  made  other  investigations  which 
showed  vastly  larger  miUtary  supplies  passing  from  Germany  to  Great 
Britain  at  this  time.  This  appears  from  the  statistics  as  to  the  foreign 
trade  of  the  United  Kingdom  compiled  at  the  custom  house,  and  pre- 
sented to  both  Houses  of  Parliament  by  command  of  His  Majesty  and 
printed  by  His  Majesty's  stationery  office.  These  published  records,  long 
anterior  to  the  present  unhappy  controver^,  preserved  in  the  library 
of  the  Department  of  Commerce  of  the  United  States,  show  that  there 
were  imported  from  Germany  into  Great  Britain. 
In  1899.   Swords,  cutlasses,  machets,  and  bayonets,  cwts.  782. 

1900.  Swords,  cutlasses,  machets  and  bayonets,  cwts.  1,664. 

1901.  Swords,  cutlasses,  and  anns  of  other  sorts  not  firearms,  cwts. 
12,560. 

1902.  Swords,  cutlasses,  and  arms  of  other  sorts  not  firearms,  cwts. 
50,734. 

Many  more  than  from  any  other  source. 

Rifles,  carbines,  fowling  pieces,  muskets,  pistols,  or  guns  of  any  sort. 

1899.   Value  £655;  in  1900.  £428. 

In  1901.  Metal  cartridge  cases,  other  than  small  arms  ammunition 
(more  than  six  times  as  many  as  from  any  other  source),  1,378,600. 

1901.  Cordite  and  other  smokeless  propellants,  231  cwts. 

1901.    Gunpowder,  318  cwts.  1902.    253  cwts. 

Dynamite  and  other  high  explosives. 

1901.  11,029  cwts.  1902.  14,771  cwts.  and  in  latter  year  these  explo- 
sives were  worth  £84,894. 

Rockets  and  other  combustibles  for  warlike  purposes.  Explosives 
and  ammunition  unenumerated. 

1901.  Of  the  value  of  £29,546.    1902.    Of  £26,171. 

Small  arm  ammunition 
1901.    Numbers  3,350,040.    1902.    Numbers  4,732,500. 

FtLses,  Tvbe8  and  Primers 

1901.  Numbers  892,007.    1902.    Numbers  2,033,116. 

The  consumption  of  ammunition  in  the  present  war  is  on  so  vast  a 
scale  that  the  above  figures  may  seem  trivial,  but  we  must  remember 
that  Mr.  Lloyd  George  has  recently  said  that  in  a  single  battle  in  the 
present  war  more  ammunition  was  consumed  than  during  the  entire 
Boer  War. 

It  is  submitted  that  the  above  trade  figures  between  Germany  and 
Great  Britain  embahn  a  principle  and  afford  a  German  precedent  in 
entire  accord  with  the  law  and  practice  announced  by  our  own  govern- 
ment. They  are  the  more  convincing  because  Germany's  sympathy  was 
strongly  with  the  South  African  republic  and  strongly  against  England.  ^^ 

»  Annals  American  Academy  of  Political  and  Social  Science,  July,  1915,  p.  189. 
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On  June  29,  1915,  the  Austro-Hungarian  Government  in  turn  ad- 
dressed a  communication  to  our  Ambassador  at  Vienna  calling  atten- 
tion to  the  great  traffic  in  munitions  of  war  between  the  United  States 
and  the  Allied  Powers  while  ''Austria-Hungary  as  well  as  Germany 
have  been  absolutely  excluded  from  the  American  market/'  intimating 
that  it  seemed  imperative  ''that  appropriate  measures  be  adopted  to- 
ward bringing  into  full  efiFect  the  desire  of  the  Federal  Government  to 
maintain  an  attitude  of  strict  parity  with  respect  to  both  belligerent 
parties."  It  further  said  that,  tried  by  the  criterion  laid  down  in  sciences, 
"the  exportation  of  war  requisites  from  the  United  States  as  it  is  being 
carried  on  in  the  present  war  is  not  to  be  brought  into  accord  with  the 
demands  of  neutrality."  ^ 

Mr.  Lansing,  Secretary  of  State  of  the  United  States,  repUed 
August  12,  1915: » 

To  this  assertion  of  an  obligation  to  change  or  modify  the  rules  of 
international  usage  on  account  of  special  conditions,  the  Government  of 
the  United  States  can  not  accede.  The  recognition  of  an  obligation  of 
this  sort,  imknown  to  the  international  practice  of  the  past,  would  im- 
pose upon  every  neutral  nation  a  duty  to  sit  in  judgment  on  the  progress 
of  a  war  and  to  restrict  its  commercial  intercourse  with  a  belligerent 
whose  naval  successes  prevented  the  neutral  from  trade  with  the  enemy. 


Further  that  the  ideas  advanced 


♦    * 


would  involve  a  neutral  nation  in  a  mass  of  perplexities  which  would 
obscure  the  whole  field  of  national  obligation,  produce  economic  con- 
fusion, and  deprive  all  commerce  and  industry  of  legitimate  fields  of 
enterprise,  already  heavily  burdened  by  the  imavoidable  restrictions  of 
the  war. 

The  attention  of  the  Austro-Hungarian  Government  was  directed 
to  the  facts  as  to  the  sale  of  munitions  by  Germany  and  AustriarHimgary 
to  England  during  the  Boer  War  when  the  South  African  RepubUcs 
were  cut  off  from  all  access  to  European  markets,  and  it  was  pointed 
out  that  "the  allied  republics  were  in  a  situation  almost  identical  in 
that  respect  with  that  in  which  Austria-Hungaiy  and  Germany  find 
themselves  at  the  present  time." 

»  See  Spl.  Sup.  this  Joubnal,  July,  1915,  p.  146. 
»/Wd.,p.  166. 
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The  Secretary  of  State,  Mr.  Lansing,  had  advised  this  writer  by  letter 
of  June  7, 1915,  that  he  had  ''read  carefully  "  his  paper  on  this  subject 
presented  to  the  American  Academy  of  Political  and  Social  Science. 
The  Department  of  State  retabulated  the  figures  as  to  German  and 
Austro-Hungarian  sales  of  munitions  to  England  during  the  Boer  War, 
during  much  of  which  the  African  Republics  were  so  isolated.  The 
figures  given  by  it  are  as  follows: 

GERMAN  EXPORTS  OF  ARBfS  AND  AMMUNITION  TO  GREAT  BRITAIN 


Quantity  100  Kiiaa 

Artidea 

2899^ 

1900 

1901 

190B 

ExplosiveB 

1,342 

6,014 

5,147 

3,645 

Gunpowder 

28 

658 

243 

69 

GunbarrelB 

12 

366 

21 

133 

Shot,  of  malleable  iron  not  polished,  etc. 

30 

43 

38 

Shot  (further  manufactured)  polished,  etc., 

not 

lead  coated 

4 

Shot,  nickled  or  lead  coated  with  copper  rings, 

etc. 

3,018 

176 

Weapons  for  war  purposes 

18 

2 

Cartridges   with   copper   shells  and  percussion 

caps 

904 

1,595 

866 

982 

AUSTRO-HXTNGARIAN   EXPORTS   OF   ARMS    AND    AMMUNmON    TO    GREAT   BRITAIN 

QuantUy  100  Kiba 


ArHdea                                                                 1899 

1900 

1901 

190B 

Arms,  exclusive  of  small  arms.                                 190 

374 

12 

.... 

Separate  parts  of  guns                                                 1 

1 

Small  arms                                                                   2 

3 

80 

5 

Ammunition  and  explosives  under  tariff  No. 

346                                                                           1 

7 

16 

51 

Other  ammunition  and  explosives 

4 

The  attempt  has  been  so  far  to  show  the  validity  and  customary 
character  of  such  neutral  trade  in  munitions,  and  that  it  is  unaffected 
by  the  varying  conditions  of  the  war.  It  remains  to  consider  the  most 
important  aspect  of  all,  namely,  the  effect  of  such  traffic  upon  the  wel- 
fare of  mankind  in  general,  and  hence  its  morality. 

Upon  that  subject  this  writer  again  ventures  to  quote  his  remarks 
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to  the  American  Academy  of  Political  and  Social  Science  before  alluded 
to.^^   He  there  said: 

A  system  under  which  a  peaceful  commercial  state  may  not,  when 
attacked,  use  her  cash  and  her  credit  in  the  international  markets  to 
equip  herself  for  defense,  is  intolerable  and  in  every  way  pemicioujs.^^ 

The  warlike  and  aggressive  nation  chooses  the  moment  of  attack  and 
is  naturally  fully  equipped.  If  the  nation  assailed  cannot  replenish  her 
suppUes  from  outside  she  must  always  maintain  them  at  the  top  notch 
of  efficiency  or  she  exposes  herself  to  ruin. 

If  a  nation,  the  moment  she  becomes,  willingly  or  unwillingly,  a  bel- 
ligerent, is  helpless  to  augment  her  defensive  equipment  from  outside; 
if  she  cannot,  as  this  writer,  if  he  may  be  allowed  to  quote  himself, 
said  recently  in  the  OvUook,  "import  a  pound  of  powder,  a  gallon  of 
petrol,  an  ounce  of  copper,  a  gun,  a  sabre,  a  harness  or  a  horse,"  then  a 
wasteful  system  is  forced  on  all  nations  under  which  they  must  always, 
without  intermission  or  relaxation,  maintain  their  defenses  and  warlike 
supplies  on  a  war  footing  of  the  highest  efficiency  and  amplitude. 

One  of  the  ripest  scholars  in  international  law  was  the  late  Professor 
Westlake,  one  of  the  founders  and  president  of  the  Institute  of  Inter- 
national Law.  Moreover,  his  was  one  of  the  clearest,  strongest  and 
fairest  minds  addressed  to  international  questions.  In  1870,  when  a 
former  Count  von  Bemstorff,  then  German  Ambassador  at  London, 
protested  against  the  export  of  military  supplies  from  England  to  France 
during  the  Franco-German  War,  Rrofessor  Westlake  discussing  the 
effect  of  forbidding  such  export,  wrote: 

One  disadvantage  of  no  ordinaiy  magnitude  I  can  plainly  see.  The  manifest 
tendency  of  all  rules,  which  interfere  with  a  belligerent's  power  to  recruit  his  resources 
in  the  markets  of  the  world,  is  to  give  the  victory  in  war  to  the  belligerent  who  is 
best  prepared  at  the  outset;  therefore,  to  make  it  necessary  for  states  to  be  in  a  con- 
stant condition  of  preparedness  for  war;  therefore,  to  make  war  more  probable.^ 

In  other  words,  as  Professor  Westlake  has  pointed  out,  it  would  tend 
strongly  to  force  all  nations  to  the  extreme  of  militarism,  a  pohcy  eco- 
nomically impoverishing  and  also  most  perilous  to  peace.  The  policy 
of  open  neutral  markets  for  war  supplies  enables  peaceful  wealth  to  be 
transmuted  and  defense  to  be  rapidly  provided.  Neutral  markets 
would  not  be  denied  the  aggressor  by  the  restriction  since  he,  knowing 
his  plans,  could  largely  provide  for  them  before  belligerency.  As  this 
writer  lately  observed: 

SI  Annals  American  Academy  Political  and  Social  Science,  July,  1915.  Publication 
No.  913;  New  York  Herald,  May  16,  1915. 

*>  Mr.  Roosevelt  in  his  Fear  God  and  Take  Your  Own  Part,  p.  162,  quotes  this 
passage  too  kindly,  attributing  it  to  "a  great  expert  on  international  law." 

**  Ck>Uated  Papers,  Westlake  on  Public  International  Law,  p.  391. 
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Wars  now  are  as  sudden  as  conflagrations  in  their  origin  and  tlie  advantages  of 
preparation  and  initiative  are  immense.  Why  make  them  vastly  greater?  Why 
tempt  to  secret  preparation  and  sudden  aggression  by  greatly  reducing  the  resources 
and  avails  of  the  defending  Power?  Why  aid  the  wolf  and  hamstring  the  lambt  Why 
by  a  change  of  law  and  polipy  aid  and  encourage  the  predatory  policy  and  dd^ilitate 
defence?   Such  change  must  stimulate  war  and  discourage  peace. 

It  is  therefore  opposed  to  the  general  interest  of  mankind,  and  the 
present  rule  is  wiser  and  more  pacific,  tending  to  maintain  the  safety 
and  stability  of  the  nations  whose  main  employments  are  in  the  peaceful 
arts. 

One  of  the  most  serious  lessons  of  the  present  great  European  War 
is  that  all  the  successes  and  ffdlures  of  modem  war  depend  on  ''me- 
chanical preponderance."  Supplies  of  munitions  have  become  even 
more  important  than  levies  of  men.  A  few  men  with  munitions  can 
overcome  far  greater  numbers  animated  by  the  greatest  courage  and  the 
most  patriotic  devotion,  but  without  military  supplies. 

Any  rule  which  prevents  a  powerful  and  wealthy  nation,  when  at- 
tacked, from  buying  where  she  will  such  munitions,  is  hostile  to  the 
interest  and  the  existence  of  such  peaceful  states,  and  so  to  the  general 
interest  of  mankind.   As  this  writer  has  said: 

Such  a  change  of  law  and  practice,  *  *  *  magnifies  the  power  of 
the  prepared  and  predatory  states,  and  it  hinders  and  prevents  the  de- 
fense of  the  pacific  states.  It  helps  the  carnivorous  states,  and  it  hurts 
the  herbivorous  states,  as  it  were.  It  sharpens  the  fangs  of  the  wolf, 
constantly  used  in  attack,  and  it  takes  away  the  antlers  of  the  stag,  as 
constantly  used  for  defense  alone.  It  tends  to  embroil  the  nations  and  to 
destroy  their  balance  and  repose.  It  is  a  pernicious,  unwise,  and  im- 
moral restraint,  an  injurious  change  in  a  just  rule.^ 

It  is  submitted  that  our  people  have  a  right  by  all  laws,  international 
and  municipal,  to  manufacture  and  freely  sell  to  all  comers  munitions 
of  war  (except  when  restrained  for  special  circumstances  by  special  laws, 
as  along  our  Southern  border) ;  that  this  right  is  founded  not  merely  on 
the  long-established  customs  of  all  nations,  including  our  own,  on  the 
opinions  of  statesmen,  judges  and  scholars  and  on  the  express  agreement 
of  the  nations  at  the  last  Hague  Conference,  but  it  rests  upon  considera- 
tions of  wise  and  necessary  pohcy,  salutary  for  all  peaceful  nations  and 

s4  Navy  League  of  the  United  States,  Pamphlet  16. 
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hostile  to  predatory  nations;  that  it  ought  therefore  to  be  fully  preserved 
and  fully  exercised  for  the  welfare  and  safety  of  all  nations  seeking  to 
avoid  the  extremes  of  militarism,  and  to  devote  themselves,  without  sac- 
rifice of  security  I  to  pursuits  of  peace;  that  in  adhering  to,  maintaining, 
and  exercising  such  a  right  we  pursue  a  policy  hostile  to  no  nation  and 
vital  to  the  safety  of  our  own. 

Chables  Noble  Gbegobt. 
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EDITOIUAL  COMMENT 

the  COBBESPONDENCE  BEGABDINO  the  8.  S.  SUSSEX 

The  n^otiations  between  the  Governments  of  the  United  States  and 
Germany  regarding  the  Lusitania  were  believed  to  be  approaching  a 
conclusion  when,  on  March  24,  1916,  the  unarmed  French  steamship 
Sussex,  while  crossing  from  Folkestone  to  Dieppe  with  325  or  more 
passengers,  among  them  a  number  of  American  citizens,  was  torpedoed 
and  simk  in  the  Channel. 

On  March  27th  inquiry  was  made  by  the  Secretary  of  State  of  the 
United  States  through  the  American  Ambassador  at  Berlin  if  the  Sussex 
was  simk  by  a  submarine  belonging  to  Germany  or  her  allies,  and  in  the 
next  few  days  similar  inquiries  were  made  regarding  four  other  vessels 
reported  to  have  been  sunk  with  American  citizens  on  board,  thus  re- 
556 
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newing  the  whole  question  of  the  methods  employed  by  Germany  in 
submarine  warfare. 

The  circumstances  of  this  renewal  of  the  submarine  policy  of  Ger- 
many, after  the  tardy  endeavor  to  reach  an  understanding  with  the 
United  States  regarding  the  Lusitania,  were  of  a  nature  to  aggravate 
the  new  offense.  The  evasive  character  of  Germany's  reply  to  the  notes 
of  inquiry  in  the  face  of  the  evident  facts,  was  tempered  in  only  a  slight 
degree  by  a  request  for  such  evidence  regarding  the  sinking  of  the  Sussex 
as  the  United  States  might  be  able  to  furnish.  This,  happily,  was  abun- 
dant, precise,  and  overwhelming;  and  the  German  Government  was 
unable  to  escape  the  conclusions  that  the  Sussex  had  never  been  armed, 
that  the  vessel  had  been  habitually  used  for  the  conveyance  of  passen- 
gers across  the  Channel,  that  the  route  followed  was  not  the  one  taken 
by  troop  ships  or  supply  ships,  that  about  80  of  her  passengers, — ^non- 
combatants  of  all  ages  and  both  sexes,  including  citizens  of  the  United 
States, — ^were  killed  or  injured,  and  that  the  cause  of  the  sinking  was  a 
torpedo  of  German  manufacture  sent  without  warning  from  a  sub- 
marine. 

In  the  note  of  April  18th,  in  which  the  evidence  supporting  these 
conclusions  was  furnished,  the  Secretary  of  State  said: 

If  it  is  still  the  purpose  of  the  Imperial  GovemmeQt  to  prosecute  relentless  and 
indiscriminate  warfare  against  vessels  of  commerce  by  the  use  of  submarines  without 
regard  to  what  the  Government  of  the  United  States  must  consider  the  sacred  and 
indisputable  rules  of  international  law  and  the  universally  recognized  dictates  of 
humanity,  the  Government  of  the  United  States  is  at  last  forced  to  the  conclusion 
that  there  is  but  one  course  it  can  pursue.  Unless  the  Imperial  Government  should 
now  immediately  declare  and  efifect  an  abandonment  of  its  present  methods  ctf  sub- 
marine warfare  against  passenger  and  freight-carrying  vessels,  the  Government  of 
the  United  States  can  have  no  choice  but  to  sever  diplomatic  relations  with  the  Ger- 
man Empire  altogether. 

Such  an  attitude  was  not  only  justified  by  every  consideration  of 
international  law  and  national  duty,  but  was  absolutely  necessary  to 
support  any  pretense  that  the  rights  of  American  citizens  on  the  sea 
would  henceforth  be  protected.  The  limit  had  been  reached  beyond 
which  longHSuffering  could  not  go.  In  making  this  decision,  therefore, 
there  was  no  room  for  doubt  or  debate.  Not  to  have  made  it  would  have 
been  to  abdicate  the  place  of  the  United  States  among  civilized  nations. 

This  is  not  an  occasion  for  a  general  review  of  the  diplomacy  of  the 
United  States  regarding  the  submarine  poUcy  of  Germany,  but  it  is 
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proper  to  say  that  the  juncture  reached  in  the  case  of  the  Sussex  was 
an  inevitable  consequence  of  the  ground  taken  by  the  Imperial  German 
Government,  and  was  as  certain  at  the  beginning  of  its  practice  as  it 
became  in  the  end.  The  only  fundamental  question  throughout  the 
entire  prolonged  negotiations  on  that  subject  was  just  when  the  ultima- 
tum would  have  to  be  deUvered.  From  the  first  it  was  evident  either 
that  the  German  policy  must  give  way  or  that  international  law  would 
continue  to  be  disregarded  and  American  lives  imperilled. 

The  attitude  taken  in  reply  to  the  American  demands  completely 
establishes  this  assertion.  While  unwilling  to  admit  in  explicit  terms 
that  the  sinking  of  noncombatant  ships  without  warning  and  without 
making  provision  for  the  safety  of  noncombatants  on  such  ships  is 
illegal^  the  Imperial  German  Government  practically  admits  that  it  is 
so.  The  practice  is  defended  in  the  not«  of  May  4th,  in  reply  to  the 
American  note  of  April  18th,  not  as  a  legal  form  of  warfare  but  as  a 
form  of  reprisal.  The  German  Government  has  never  asserted  its  legal 
right  to  destroy  the  lives  of  noncombatants  at  sea.  It  knows  that  it 
has  no  such  right.  In  the  note  just  referred  to  it  is  stated : ''  The  German 
submarine  forces  have  had,  in  fact,  orders  to  conduct  submarine  warfare 
in  accord  with  the  general  principles  of  visit  and  search  and  destruction 
of  merchant  vessels  as  recognized  by  international  law."  But  this,  it  is 
explained,  was  never  promised  and  never  intended  to  apply,  except 
outside  "the  war  zone  surrounding  Great  Britain."  Within  tiiat  zone, 
it  is  contended,  ''in  self-defence  against  the  illegal  conduct  of  British 
warfare,  while  fighting  a  bitter  struggle  for  her  national  existence,  Ger- 
many had  to  resort  to  the  hard  but  effective  weapon  of  submarine  war- 
fare." It  is  necessity,  not  law,  it  is  alleged,  that  has  inspired  her  conduct. 
"As  the  German  Government  has  repeatedly  declared,"  sajrs  the  note 
of  May  4th,  "it  cannot  dispense  with  the  use  of  the  submarine  weapon 
in  the  conduct  of  warfare  against  enemy  trade."  The  situation  tiius 
created  was,  in  effect,  the  complete  abolition  of  international  law  in  an 
important  area  of  travel  and  commerce  as  far  as  the  rights  of  noncom- 
batants, including  neutrals,  were  concerned.  For  them  it  ceased  to 
afford  the  slightest  means  of  protection  against  sudden  death. 

It  is  hardly  within  the  scope  of  these  comments  to  express  opinions 
regarding  the  question  of  reprisals,  either  as  to  who  was  the  belligerent 
responsible  for  resorting  to  them  or  the  degree  of  equity  with  which 
they  have  been  carried  out.  But  one  thing  is  clear.  Whatever  the 
merits  of  this  question  may  be,  there  is  no  just  ground  for  the  position 
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taken  by  the  Imperial  German  Government,  that  it  may  resort  to  re- 
prisals without  regard  to  their  effect  upon  the  lives  of  the  citizens  of 
neutral  Powers  with  which  it  desires  to  be  at  peace.  There  are  other 
necessities  besides  those  of  a  single  Power,  even  though  fighting  for  its 
existence;  and  not  to  respect  them  is  not  only  an  illegal,  it  is  an  un- 
friendly act. 

The  Imperial  German  Government  fully  comprehends  this,  and  de- 
clares its  willingness  to  make  a  ''further  concession;''  that  is,  a  nearer 
approach  to  the  recognized  requirements  of  international  law.  ''In 
accordance  with  the  general  principles  of  visit  and  search  and  destruc- 
tion of  merchant  vessels  recognized  by  international  law,"  runs  this 
new  concession,  "such  vessels,  both  within  and  without  the  area  de- 
clared as  a  naval  war  zone,  shall  not  be  sunk  without  warning  and  with- 
out saving  human  lives,  unless  these  ships  attempt  to  escape  or  offer 
resistance." 

It  is  somewhat  surprising,  after  the  faith  imposed  in  the  formal  pledge 
previously  given,  that  "liners  will  not  be  sunk  by  our  submarines  with- 
out warning  and  without  safety  of  the  lives  of  noncombatants,  pro- 
vided that  the  liners  do  not  try  to  escape  or  offer  resistance,"  to  find 
the  new  formula  described  as  a  "further  concession."  In  the  words  last 
quoted  no  exception  is  made  of  a  "  war  zone."  This  pledge  is  as  absolute 
and  as  unrestricted  as  to  locality  as  the  later  one.  In  truth,  the  new 
assurance  is  less  satisfactory  than  the  old  one,  for  it  not  only  justifies 
Germany's  course  by  a  complaint  that  the  Government  of  the  United 
States  has  not  used  its  power  to  restrain  the  conduct  of  Great  Britain, 
that  it  has  not  shown  sympathy  with  Germany's  extremity,  and  that 
it  has  even  supplied  her  enemies  with  all  kinds  of  war  material;  but 
reserves  "complete  liberty  of  decision,"  in  case  steps  proposed  to  be 
taken  by  the  Government  of  the  United  States  should  not  attain  the 
result  of  removmg  the  occasion  for  Germany's  reprisals.  In  brief,  "It 
will  be  understood,"  runs  the  note,  "that  the  appeal  made  by  the  Gov- 
ernment of  the  United  States  to  the  sentiments  of  humanity  and  to  the 
principles  of  international  law  can  not,  under  the  circumstances,  meet 
with  the  same  hearty  response  from  the  German  people  which  such  an 
appeal  is  otherwise  always  certain  to  find  here." 

How  far  the  controversy  regarding  the  Inmtania  and  the  Sussex  really 
is  from  a  definitive  settlement  is  evident  from  the  reply  to  the  last  Ger- 
man note  on  this  subject  by  the  American  Secretary  of  State.  "The 
Government  of  the  United  States,"  he  says,  "notifies  the  Imperial 
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Government  that  it  can  not  for  a  moment  entertain,  much  less  discuss, 
a  suggestion  that  respect  by  German  naval  authorities  for  the  rights  of 
citizens  of  the  United  States  upon  the  high  seas  should  in  any  way  or  in 
the  slightest  degree  be  made  contingent  upon  the  conduct  of  any  other 
Government  affecting  the  rights  of  neutrals  and  noncombatants.  Re- 
sponsibility in  such  matters  is  single,  not  joint;  absolute,  not  relative.'' 
So  far,  therefore,  as  the  correspondence  is  concerned,  the  attitude 
of  both  Governments  remains  ^isentially  unchanged,  and  none  of  the 
questions  involved  has  received  a  final  solution. 

David  Jayne  Hill. 

british  orders  in  council  and  international  law 

From  time  to  time  the  press  informs  the  public  that  on  such  and 
such  a  date  a  British  Order  in  Council  has  been  issued  affecting  the  rights 
of  neutrals,  and  the  question  is  debated  whether  or  not  the  Order  in 
Council,  contrary  to  international  law,  is  binding  upon  neutrals  and 
whether,  indeed,  the  Order  contrary  to  international  law  is  binding  upon 
prize  courts  in  which  the  question  of  capture  of  neutral  property  is  to 
be  contested.  It  is  therefore  of  interest  to  consider  the  nature  of  an 
Order  in  Council,  its  relation  to  an  act  of  Parliament,  its  effect  upon  the 
rights  of  neutrals,  and  its  authority  in  British  prize  courts. 

Sir  William  Anson  says,  in  The  Law  and  Custom  of  the  Constitution^ 
that  "an  Order  in  Council  is  practically  a  resolution  passed  by  the  King 
in  Council,  communicated  by  publication  or  otherwise  to  those  whom 
it  may  concern."  After  this  brief  definition,  the  learned  author  gives 
the  following  as  an  example  of  the  wording  of  such  an  order: 

At  the  Court  at  ,  the  1st  day  of  June,  1907. 

Present, — 
The  King's  most  excellent  Majesty  in  Council. 
His  Majesty,  by  and  with  the  advice  of  his  Privy  Council,  doth  order  and  it  is 
hereby  ordered.    •    •    •  i 

After  contrasting  the  Cabinet  and  Privy  Council,  of  which  latter  body 
the  Cabinet  are  members,  the  same  learned  author  says: 

The  Cabinet  considers  and  determines  how  the  King's  Govenmient  may  best  be 
carried  on  in  aU  its  important  departments;  the  Privy  Council  meets  to  carry  into 

^  Anson's  Law  and  Custom  of  the  Constitution,  Vol.  II,  3d  ed.,  Part  1,  p.  50. 
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effect  advice  given  to  the  King  by  the  Cabinet  or  by  a  Minister,  or  to  dischaige  duties 
cast  upon  it  by  custom  or  statute. 

He  concludes  this  part  of  the  subject  with  the  statement  that  ''the 
Privy  Council  is  essentially  an  executive,  the  Cabinet  a  deliberative 
body.  The  policy  settled  in  the  Cabinet  is  carried  out  by  Orders  in 
Council,  or  by  action  taken  in  the  various  departments  of  government. '  '^ 

If,  as  Sir  William  Anson  says,  the  Privy  Council  is  essentially  an  ex- 
ecutive body,  it  follows  that  the  King  in  Council  issues  orders  of  an  ex- 
ecutive nature.  He  may  do  so  in  each  of  two  cases,  the  first  of  which  is 
in  accordance  with  custom  and  to  give  effect  to  the  prerogatives  of  the 
Crown;  the  second  is  in  pursuance  of  an  act  of  Parliament,  vesting 
the  King  in  Council  with  authority  to  do  a  specific  act.  In  the  first 
case  the  jurisdiction  of  the  King  in  Council  is  limited,  as  it  could  not 
be  successfully  claimed  to-day  that  the  King  in  Council,  even  though  the 
members  of  the  Cabinet  be  present  and  should  so  advise,  could  legislate, 
as  Parliament  ia  the  legislative  body  of  Great  Britain.  In  the  second 
case,  the  King  in  Council  acts  pursuant  to  parliamentary  and  statutory 
authority,  and  to  the  extent  of  the  statutory  authority  the  Orders  have 
the  force  of  law. 

They  are,  however,  only  in  form  Orders  in  Council;  m  fact  they  are 
acts  of  Parliament,  as  they  are  authorized  by  Parliament  and  therefore, 
if  within  the  statute,  are  equivalent  to  a  statute.  Mr.  Jenks,  in  his 
Short  History  of  English  Law,  thus  states  the  reason  and  the  effect  of 
the  Order  in  Council  made  in  pursuance  of  an  act  of  Parliament: 

Owing  partly  to  the  necessity  for  leaving  the  application  of  discretionary  legislation 
to  the  Executive,  but  still  more  to  the  impossibility  of  discussing  details  in  an  over- 
worked Parliament,  it  has  become  increasingly  common  for  Parliament  to  delegate, 
either  to  the  Crown  (i.  e.,  the  Executive  as  a  whole)  or  even  to  the  Minister  at  the 
head  of  the  department  charged  with  carrying  out  the  Act,  the  power  of  making 
Rules  or  Orders  under  it.  These  Rules  and  Orders  are,  in  effect,  so  long  as  they  keep 
within  the  authority  prescribed  by  their  respective  Acts,  themselves  Parliamentary 
statutes,  and  are  enforced  by  the  Courts  as  such.  It  is,  of  course,  in  theoiy,  possible 
to  raise  against  any  of  them  the  plea  of  tdtra  vires;  but  they  are  usually  drawn  with 
sufficient  skill  to  render  such  an  attack  hopeless.  *  *  *  The  difference  be- 
tween Orders  made  by  the  Crown  in  Council  and  those  made  by  a  single  Minister, 
is  more  apparent  than  real.    For,  in  the  former  case,  as  in  the  latter,  the  form  and 

*  Anson's  Law  and  Custom  of  the  Constitution,  Vol.  II,  Part  1,  p.  98. 
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oontents  aie  virtually  settled  by  the  departments  oonoemed;  the  approval  by  the 
Privy  Coimcil  is  a  pure  formality.* 

But  whether  the  Order  in  Council  be  in  virtue  of  a  custom  or  of  the 
King's  prerogative — ^which  cannot,  however,  be  contrary  to  a  statute 
of  Parliament — or  whether  it  be  in  pursuance  of  parliamentary  authority 
and  is  thus  to  be  considered  as  an  act  of  Parliament,  it  would  seem  to 
be  too  clear  for  argument  that  an  Order  in  Coimcil,  if  it  be  considered 
a  statute,  is  mimicipal;  that  if  it  be  legislative  it  is  domestic  l^islation, 
and  while  it  may  affect  persons  within  British  jurisdiction  it  cannot 
properly  be  extended,  any  more  than  a  statute  can  properly  be  extended, 
beyond  the  jurisdiction  of  Great  Britain  so  as  to  affect  the  rights  of 
foreign  coimtries,  their  subjects  or  citizens. 

For  this  statement,  it  does  not  seem  necessary  to  cite  authority,  and  yet, 
in  view  of  the  fact  that  Orders  in  Council  have  been  issued  during  the 
wars  of  the  French  Revolution  and  the  Empire  which  seriously  affected 
the  rights  of  neutrals  beyond  British  jmisdiction,  and  in  view  of  the 
further  fact  that  some  of  the  Orders  m  Council  issued  since  the  out- 
break of  the  great  war  affect  neutral  rights,  it  seems  advisable  to  quote 
an  authority  distinctly  negativing  the  claim  of  any  coimtry  to  l^islate 
for  other  than  its  own  subjects  or  citizens,  which  claim,  if  allowed, 
would  violate  the  perfect  equality  of  states  upon  which  the  society  of 
nations  is  predicated  and  without  which  it  could  not  exist.  In  the  case 
of  The  Antelope  (10  Wheaton  66,  122),  decided  in  1825,  Chief  Justice 
Marshall,  speaking  for  the  Supreme  Court  of  the  United  States,  said: 

No  principle  of  general  law  is  more  universally  acknowledged,  than  the  perfect 
equality  of  nations.  Ruaaia  and  Geneva  have  equal  rights  It  refnilts  from  this  equal- 
ity, that  no  one  can  rightfully  impose  a  rule  on  another.  Each  legislates  for  itself, 
but  its  legislation  can  operate  on  itself  alone. 

A  few  years  before,  Sir  William  Scott  so  held  in  the  case  of  The  Lavis 
(2  Dodson,  pp.  210,  243-44),  which  it  is  important  to  quote  in  this 
connection  in  order  that  it  may  appear  clear,  beyond  the  possibility  of 
misconception,  that  the  comls  of  Great  Britain  as  well  as  the  comls  of 
the  United  States  recognize  the  equality  and  independence  of  states 
and  the  right  of  states  as  such  freely  to  navigate  the  ocean  without  let 
or  hindrance  by  legal  statute,  whether  that  statute  be  termed  an  Order 
>  Jenks,  A  Short  History  of  EngLUh  Law,  1912,  p.  188. 
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in  Council  or  an  act  of  Parliament.    In  the  case  of  The  Louis,  decided 
in  1817,  that  great  and  learned  judge  said: 

Two  principles  of  public  law  are  generally  recognized  as  fundamental.  One  is 
the  perfect  equality  and  entire  independence  of  all  distinct  states.  Relative 
maf^tude  creates  no  distinction  of  right;  relative  imbecility,  whether  permanent 
or  casual,  gives  no  additional  right  to  the  more  powerful  neighbor;  and  any  advan- 
tage seized  upon  that  ground  is  mere  usurpation.  This  is  the  great  foundation  of 
public  law,  which  it  mainly  concerns  the  peace  of  mankind,  both  in  their  politic 
and  private  capacities,  to  preserve  inviolate.  The  second  is,  that  all  nations  being 
equal,  all  have  an  equal  right  to  the  uninterrupted  use  of  the  unappropriated  parts 
of  the  ocean  for  their  navigation.  In  places  where  no  local  authority  exists,  where  the 
subjects  of  all  states  meet  upon  a  footing  of  entire  equality  and  independence,  no  one 
state,  or  any  of  its  subjects,  has  a  right  to  assume  or  exercise  authority  over  the  sub- 
jects of  another. 

It  would  seem  to  follow  from  these  decisions  that  an  act  of  Congress 
or  a  British  statute  inconsistent  with  international  law  is  null  and  void 
in  so  far  as  foreign  nations  are  concerned  and  in  so  far  as  their  citizens 
and  subjects  not  within  the  jurisdiction  of  the  United  States  or  of  Great 
Britain  are  concerned,  although  it  may  well  be,  and  is  in  fact  the  case, 
that  an  act  of  Congress  or  an  act  of  Parliament  contrary  to  international 
law  binds  the  authorities  of  the  United  States  and  American  citizens,  on 
the  one  hand,  and  British  authorities  and  British  subjects,  on  the  other. 

Finally,  the  question  arises  as  to  the  effect  of  an  Order  in  Council 
upon  British  prize  coiuls,  a  question  to  be  determined  exclusively  by 
Great  Britain,  which  can  by  statute  prescribe  the  law  to  be  administered 
in  British  prize  courts.  To  the  foreigner  it  is  inunaterial  whether  the 
law  is  prescribed  by  an  act  of  Parliament  or  by  an  Order  in  Council,  as 
the  question  is  not  what  particular  municipal  organ  may  prescribe  the 
law  but  whether  the  law  has  been  prescribed  in  such  a  way  as  to  force 
the  prize  coiut  to  apply  a  rule  contrary  to  international  law  in  the 
decision  of  cases  involving  neutral  rights.  Whether  this  be  done  by  act 
of  Parliament  or  by  Order  in  Council  is  a  matter  of  indifference  to  the 
foreign  nation,  whose  desire  is  that  it  be  done  neither  by  one  nor  the 
other,  nor  both  working  in  common.  It  is,  of  course,  a  matter  of  con- 
siderable importance  to  British  authorities  in  the  performance  of  their 
duties  whether  they  are  or  are  not  bound  by  an  Order  in  Council,  but 
this  is  a  question  of  constitutional,  and  therefore  domestic,  not  of  inter- 
national, law. 
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The  nature  of  an  Order  in  Council  and  its  effect  upon  a  British  prize 
court  was  recently  considered  in  the  case  of  the  Zamora,^  and  the  hold- 
ing of  the  Judicial  Committee  of  the  Privy  Coimcil  on  appeal  has  been 
a  source  of  much  favorable  comment  on  the  part  of  American  publicists. 
It  is  believed,  however,  that,  carefully  considered,  the  decision,  while 
worthy  of  the  greatest  respect,  is  not  to  be  taken  as  laying  down  the 
broad  principle  that  a  British  prize  court  cannot  decide  a  case  involving 
neutrals  against  international  law;  but  that  the  statute  creating  the 
prize  court  and  prescribing  that  its  decisions  be  in  accordance  with  the 
law  of  nations  cannot  be  varied  by  an  order  of  the  King  in  Council, 
although  it  may  be  varied  by  an  act  of  Parliament. 

Briefly  stated,  the  facts  in  the  case  were  that  the  Zamora,  a  Swedish 
(therefore  a  neutral)  ship,  bound  from  New  York  to  Stockholm  (there- 
fore on  a  voyage  between  two  neutral  points),  was  seized  off  the  coast 
of  Scotland,  between  the  Faroe  and  Shetland  Islands,  on  April  8,  1915, 
by  a  British  cruiser,  and  sent  into  the  Orkney  Islands  as  prize.  The 
vessel  carried  copper  and,  during  proceedings  instituted  in  the  prize 
court  for  the  condemnation  of  the  ship  and  cargo  because  of  the  contra- 
band character  of  the  latter,  'Hhe  Crown  applied  to  the  prize  court  for 
an  interlocutory  order  that  about  400  tons  of  copper,  which  formed 
part  of  the  cargo,  should  be  released  and  delivered  up  to  the  Crown  imder 
Order  XXIX  of  the  Prize  Court  Rules,  upon  an  imdertaking  of  the 
Crown  to  pay  into  court  the  appraised  value  of  the  copper  in  accordance 
with  Rule  5  of  the  Order."  This  request  was  based  upon  the  Prize 
Court  Rules  issued  by  the  King  in  Council,  allowing  cargo  to  be  requisi- 
tioned by  the  Crown  pending  the  decision  of  the  court  upon  the  validity 
of  the  capture.  The  application  was  resisted  on  behalf  of  the  Swedish 
firm  which  claimed  to  own  the  cargo  on  the  ground  ''that  the  provisions 
of  the  Order  referred  to  violated  the  law  of  nations  and  were  not  binding 
upon  the  court." 

Sir  Samuel  Evans,  President  of  the  Prize  Court,  decided  that  the 
Order  in  Coimcil  was  imperative  in  nature,  that  is,  that  it  commanded 
him  to  grant  the  application  of  the  Crown  made  in  pursuance  of  the 
Order,  and  decreed  as  requested. 

Upon  appeal  to  the  Judicial  Committee  of  the  Privy  Coimcil,  that 
^  Printed  in  this  Journal  for  April,  1916,  p.  422. 
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learned  body  reversed  the  decision  of  the  prize  court,  not  because  the 
Crown  did  not  possess  the  right  to  requisition  the  copper,  but  because, 
in  the  opinion  of  their  lordships,  no  sufficient  evidence  had  been  adduced 
by  the  Crown  for  the  necessity  of  such  requisition.  In  the  course  of  its 
decision  the  Privy  Council  stated  that  the  Order  in  Council  invoked 
in  the  case  was  not  imperative,  as  Sir  Samuel  Evans  had  supposed,  and 
that  even  if  it  were  imperative  it  would  not  be  binding  upon  the  court 
if  inconsistent  with  the  law  of  nations,  because  by  statute  the  British 
prize  court  is  required  and  authorized,  as  their  lordships  said,  ''to  pro- 
ceed upon  all  and  all  manner  of  captures,  seizures,  prizes,  and  reprisals 
of  all  ships  or  goods  that  are  or  shall  be  taken,  and  to  hear  and  determine 
according  to  the  course  of  admiralty  and  the  law  of  nations."  Their 
lordships  stated,  in  clear  and  unmistakable  terms,  per  Lord  Parker, 
who  delivered  their  judgment,  that  an  Order  of  the  King  in  Coimcil 
contrary  to  international  law  did  not  bind  the  prize  court,  for  the  very 
simple  reason  that  the  prize  court  was  constituted  ''to  hear  and  deter- 
mine according  to  *  *  *  the  law  of  nations"  and  that  an  Order 
in  Coimcil  could  not  modify  the  law  of  nations. 

The  court,  however,  did  not  say  that  Parliament  could  not  prescribe 
a  rule  of  decision  contrary  to  the  law  of  nations.  Indeed,  the  judgment 
expressly  declared  that  Parliament  possessed  this  power  and  that  a  Brit- 
ish prize  court  was  bound  to  obey  and  give  effect  to  an  act  of  Parliament, 
even  although  such  act  should  be  contrary  to  the  law  of  nations.  The 
King  in  Council  could  prescribe  procedure  to  be  observed  in  the  prize 
court  not  inconsistent  with  the  law  of  nations.  Parliament  could  not 
merely  prescribe  procedure  at  variance  with  the  law  of  nations  but  could 
pass  a  statute  in  the  teeth  of  international  law. 

It  should  further  be  said  that  their  lordships  did  not  deny  the  right 
imder  international  law  to  requisition  vessels  or  goods  before  their 
condemnation,  but  expressly  affijrmed  this  right  and  reversed  the  judg- 
ment of  the  prize  court,  because  in  the  exercise  of  this  right  the  judge, 
Sir  Samuel  Evans,  had  not  had  evidence  before  him  which  would  justify 
the  requisition.  It  is  perhaps  well  to  quote  this  portion  of  the  judgment 
before  proceeding  to  that  portion  dealing  with  the  Order  in  Council. 

On  the  whole  question  their  lordships  have  oome  to  the  following  conclusion: 
A  belligeroit  Power  has  by  international  law  the  right  to  requisition  vessels  or  goods 
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in  the  custody  of  its  prize  court  pending  a  decision  of  the  question  whether  they  should 
be  condemned  or  released,  but  such  right  is  subject  to  certain  limitations.  First, 
the  vessel  or  goods  in  question  must  be  urgently  required  for  use  in  connection  with 
the  defence  of  the  realm,  the  prosecution  of  the  war,  or  other  matters  involving  na- 
tional security.  Secondly,  there  must  be  a  real  question  to  be  tried,  so  that  it  would 
be  improper  to  order  an  immediate  release.  And,  thirdly,  the  right  must  be  enforced 
by  application  to  the  prize  court,  which  must  determine  judicially  whether,  under 
the  particular  circumstances  of  the  case,  the  right  is  exercisable. 

In  speaking  of  the  effect  of  the  Order  in  Council  in  a  court  of  prize 
and  of  the  nature  of  the  prize  court  itself,  Lord  Parker  said,  speaking 
for  the  court: 

In  the  first  place,  all  those  matters  on  which  the  court  was  authorized  to  proceed 
were,  or  arose  out  of,  acts  done  by  the  sovereign  power  in  right  of  war.  It  followed 
that  the  King  must,  directly  or  indirectly,  be  a  party  to  all  proceedings  in  a  court 
of  prize.  In  such  a  court  his  position  was  in  fact  the  same  as  in  the  ordinary  courts 
of  the  realm  on  a  petition  of  right  which  had  been  duly  fiated.  Rights  based  on 
sovereignty  were  waived  and  the  Crown  accepted  for  most  purposes  the  position  of  an 
ordinary  litigant.  A  prize  court  must,  of  course,  deal  judicially  with  aU  questions 
which  came  before  it  for  determination,  and  it  would  be  impossible  for  it  to  act  ju- 
dicially if  it  were  bound  to  take  its  orders  from  one  of  the  parties  to  the  proceeding. 

In  the  second  place,  the  law  which  the  prize  court  was  to  administer  was  not  the 
national,  or,  as  it  was  sometimes  called,  the  municipal  law,  but  the  law  of  nations — 
in  other  words,  international  law.  It  was  worth  while  dwelling  for  a  moment  on  that 
distinction.  Of  course,  the  prize  court  was  a  municipal  court  and  its  decrees  and 
orders  owed  their  validity  to  municipal  law.  The  law  which  it  enforced  might, 
therefore,  in  one  sense,  be  considered  a  branch  of  municipal  law.  Nevothdeas,  the 
distinction  between  municipal  and  international  law  was  well  defined.  A  court 
which  administered  municipal  law  was  bound  by  and  gave  effect  to  the  law  as  laid 
down  by  the  sovereign  state  which  called  it  into  being.  It  need  inquire  only  what 
that  law  was,  but  a  court  which  administered  international  law  must  ascertain  and 
give  effect  to  a  law  which  was  not  laid  down  by  any  particular  state,  but  originated 
in  the  practice  and  usage  long  observed  by  civilized  nations  in  their  relations  with 
each  other  or  in  express  international  agreement. 

It  was  obvious  that,  if  and  so  far  as  a  court  of  prize  in  this  country  was  bound  by 
and  gave  effect  to  orders  of  the  King  in  Council  purporting  to  prescribe  or  alter  the 
international  law,  it  was  administering  not  international  but  municipal  law;  for  an 
exercise  of  the  prerogative  could  not  impose  l^al  obligation  on  anyone  outside  the 
King's  dominions  who  was  not  the  King's  subject.  If  an  Order  in  Council  were  bind- 
ing on  the  prize  court  such  court  mi^t  be  compelled  to  act  contrary  to  the 
express  terms  of  the  commission  from  which  it  derived  its  jurisdiction. 

There  was  yet  another  consideration  which  pointed  to  the  same  conclusion.  The 
acts  of  a  belligerent  Power  in  right  of  war  were  not  justiciable  in  its  own  courts  unless 
such  Power,  as  a  matter  of  grace,  submitted  to  thdr  jurisdiction.  Still  less  were 
such  acts  justiciable  in  the  courts  of  any  other  Power.    As  was  said  by  Mr.  Jusdce 
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Stoiy  in  the  case  of  The  Irmndble  (2  Gall.,  43),  "acts  done  under  the  authority  of  one 
sovereign  can  never  be  subject  to  the  revision  of  the  tribunals  of  another  sovereign, 
and  the  parties  to  such  acts  are  not  responsible  therefor  in  their  individual  capacity." 
It  followed  that,  but  for  the  existence  of  courts  of  prise,  no  one  aggrieved  by  the  acts  of 
a  belligerent  Power  in  times  of  war  could  obtain  redress  otherwise  than  through 
diplomatic  channels  and  at  the  risk  of  disturbing  international  amity.  An  appropriate 
remedy  was,  however,  provided  by  the  fact  that,  according  to  international  law,  every 
belligerent  Power  must  appoint  and  submit  to  the  jurisdiction  of  a  prize  court,  to 
which  any  person  aggrieved  had  access,  and  which  administered  international  as 
opposed  to  municipal  law — a  law  which  was  theoretically  the  same,  whether  the 
court  which  administered  it  was  constituted  under  the  municipal  law  of  the  belligei^ 
ent  Power  or  of  the  sovereign  of  the  person  aggrieved,  and  was  equally  binding  on  both 
parties  to  the  litigation.  It  had  long  been  well  settled  by  diplomatic  usage  that 
in  view  of  the  remedy  thus  afforded,  a  neutral  aggrieved  by  any  act  of  a  belligerent 
Power  cognizable  in  a  court  of  prize  ought,  before  resorting  to  diplomatic  interven- 
tion, to  exhaust  his  remedies  in  the  prize  courts  of  the  belligerent  Power. 

A  case  for  such  intervention  arose  only  if  the  decisions  of  those  courts  were  such  as 
to  amount  to  a  gross  miscarriage  of  justice.  It  was  obvious,  however,  that  the  reason 
for  that  rule  of  diplomacy  would  entirely  vanish  if  a  court  of  prize,  while  nominally 
administering  a  law  of  international  obligation,  were  in  reality  acting  under  the  direc- 
tion of  the  Executive  of  the  belligerent  Power. 

His  lordship,  however,  made  it  perfectly  clear  that  the  power  resided 
in  Parliament  to  pass  an  act  contrary  to  international  law  and  that  in 
such  a  case  it  would  be  the  duty  of  the  judges  of  the  prize  court,  as 
British  judges,  to  obey  and  to  apply  the  statute. 

It  could  not,  of  course  [he  said],  be  disputed  that  a  prize  court,  like  any  other  court, 
was  bound  by  the  legislative  enactments  of  its  own  sovereign  state.  A  British  prize 
court  would  certainly  be  bound  by  acts  of  the  Imperial  Legislature.  But  it  was  none 
the  less  true  that  if  the  Imperial  Legislature  passed  an  act  the  provisions  of  which 
were  inconsistent  with  the  law  of  nations,  the  prize  court  in  giving  effect  to  such  pro- 
visions would  no  longer  be  administering  international  law.  It  would  in  the  field 
covered  by  such  provisions  be  deprived  of  its  proper  function  as  a  prize  court.  Even 
if  the  provisions  of  the  act  were  merely  declaratory  of  the  international  law,  the 
authority  of  the  court  as  an  interpreter  of  the  law  of  nations  would  be  thereby  ma- 
terially weakened,  for  no  one  could  say  whether  its  decision  were  based  on  a  due  con- 
sideration of  international  obligations  or  on  the  binding  nature  of  the  act  itself. 
The  fact,  however,  that  the  prize  courts  in  this  country  would  be  bound  by  acts  of 
the  Imperial  Legislature  afforded  no  ground  for  aiguing  IJiat  they  were  bound  by  the 
Executive  Orders  of  the  King  in  Council. 

It  would  be  easy  to  quote  passages  from  British  and  American  de- 
cisions that  prize  courts  are  courts  of  international  law  sitting  in  bellig- 
erent countries,  that  in  the  performance  of  their  duties  they  administer 
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and  are  bound  to  administer  the  law  of  nations  and  to  reject  provisions 
of  their  municipal  laws  contrary  to  the  law  of  nations.  In  this  connec- 
tion, The  Maria  (1  C.  Rob.,  340),  The  Recovery  (6  C.  Rob.  341),  and 
The  Fox  (Edw.  312),  all  of  which  were  decided  by  Lord  Stowell,  are 
frequently  referred  to,  for  the  proposition  that  a  prize  court  is  an  in- 
ternational court,  boimd  to  administer  the  law  of  nations. 

On  the  other  hand,  decisions  of  American  prize  courts  are  not  want- 
ing to  the  effect  that,  international  in  theory,  prize  courts  are  in  fact 
municipal.  Thus,  in  the  case  of  the  Amy  Warwick  (2  Sprague  123),  it 
was  said: 

Prize  courts  are  subject  to  the  instructions  of  their  own  sovereign.  In  the  absence 
of  such  instructions  their  jurisdiction  and  rules  of  decision  are  to  be  ascertained  by 
reference  to  the  known  powers  of  such  tribunals  and  the  principles  by  which  th^  are 
governed  under  the  public  law  and  the  practice  of  nations.* 

There  can  be  no  doubt  that  a  court  in  which  the  rights  of  various 
nations,  their  subjects  or  citizens  are  determined  should  act  in  accord- 
ance with  that  law  common  to  the  parties,  not  by  that  law  prescribed 
by  one  of  them.  In  other  words  that  international,  not  municipal,  law 
should  be  administered.  But  it  is  believed  that  nothing  is  gained  by 
claiming  that  prize  courts  are  international  courts  when  in  fact  they 
are  municipal  in  location  and  composed  of  judges  of  the  country  in 
which  they  are  situated,  bound  by  their  oath  to  obey  the  laws  of  their 
land.  The  proper  thing  to  do  is  to  create  an  international  court  of  prize, 
as  was  reconmiended  by  the  Second  Hague  Conference,  to  operate  at  The 
Hague  and  to  be  composed  of  judges  of  different  nations,  sworn  to  ad- 
minister the  law  of  nations,  not  the  law  of  any  one  of  them.  Then  will 
the  views  of  Sir  James  Mackintosh,  laid  down  by  him  in  the  ease  of 
The  Minerva,  be  a  statement  of  fact  rather  than  a  generous  aspiration: 

Undoubtedly  the  letter  of  the  instructions  was  a  sufficient  warrant  for  His  Migesty's 
officers  for  detaining  ships  which  appeared  to  ofifend  against  it;  but  as  to  the  doctrine 
that  courts  of  prize  were  bound  by  Ulegal  inatrucUonSf  he  had  already  in  a  former  case 
(that  of  the  Erin)^  treated  it  as  a  groundless  charge  by  an  American  writer  against 
English  courts.  In  this  case  (which  had  hitherto  been,  and  he  trusted  ever  would  oon- 
tinue,  imaginary)  of  such  illegal  instructions,  he  was  convinced  that  English  courts 
of  admiralty  would  as  much  assert  their  independence  of  arbitrary  mandates  as  Eng- 
lish courts  of  common  law.    That  happily  no  judge  had  ever  been  called  upon  to  de- 

» Quoted  from  Moore's  Int.  Law  Dig.,  Vol.  VII,  p.  600. 
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tennine,  and  no  writer  had  disyncUy  put  the  eaae  of  sueh  a  repugnance.  He  had, 
therefore,  no  direct  and  positiye  authority;  but  he  never  could  hesitate  in  aaserting, 
that  in  such  an  imaginary  case,  it  would  be  the  duty  of  a  judge  to  disregard  the  in- 
structions, and  to  consult  only  that  universal  law  to  which  aU  civilised  princes  and 
states  acknowledge  themselves  to  be  subject,  and  over  which  none  of  them  can  claim 
any  authority.* 

James  Brown  Scott. 

THE  international  HIGH  COMMISSION  ON  XTNIFORMITY  OF  LAWS 

The  first  general  meeting  at  Buenos  Aires,  April  3-12,  1916,  of  the 
International  High  Ck)miniB8ion  on  Uniformity  of  Laws  created  by  the 
First  Pan  American  Financial  Conference  was  an  event  of  supreme 
significance.  Its  great  possibilities  of  service  in  laying  the  foundations 
for  an  effective  international  organization  of  the  Republics  of  the  West- 
em  Hemisphere  make  a  striking  appeal  to  the  imagination. 

The  First  Pan  American  Financial  Conference  was  held  in  Washington 
May  24-29,  1915,  in  response  to  the  invitation  of  the  United  States 
Government.  All  the  American  Republics  were  represented,  except 
Mexico  and  Haiti.  Its  purpose  was  weU  set  forth  by  the  Honorable 
W.  G.  McAdoo,  Secretwy  of  the  Treasury,  in  the  following  words: 

The  outbreak  of  the  European  War  accentuated  many  of  our  problems,  and  brought 
clearly  home  to  the  American  Republics  the  danger  of  complete  dependence  upon 
the  great  European  states  for  their  economic  development  and  commercial  security. 
All  of  them,  including  the  United  States,  face  at  the  beginning  of  the  war  the 
possibilities  of  appalling  disaster.  That  experience  clearly  shows  the  imperative 
necessity  for  doeer  relations  between  the  American  states  themselves  and  a  more 
enduring  organization  of  their  own  life  in  order  that  they  may  woric  out  their  des- 
tinies, freed  as  far  as  possible  from  the  dangers  which  constantly  menace  thdr  eco- 
nomic development  through  European  complications.  It  was  essential  in  these 
circumstances  that  the  American  nations  should  take  measures  for  their  own  pro- 
tection; that  they  should  reconstruct,  as  far  as  practicable,  their  commercial  and 
financial  relationships  for  the  security  of  their  own  interests  and  the  welfare  of  their 
people. 

The  discussions  of  this  conference  centered  about  three  main  topics: 
(1)  The  granting  by  United  States  bankers  and  business  men  of  ample 
credits  to  Latin  America  and  the  provision  of  the  necessary  organization 
and  facilities  for  this  purpose;  (2)  The  prompt  establishment  of  adequate 

•  Life  of  the  Right  Honourable  Sir  James  Mackintosh,  Vol.  I,  pp.  317-319;  PhiUi- 
more's  Int.  Law,  Vol.  Ill,  p.  656. 
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steamship  facilities  between  the  leading  ports  of  the  United  States  and 
South  America;  and  (3)  Unifonnity  of  laws  concerning  currency,  ex- 
change, merchandise,  commercial  travellers,  patents,  postal  rates,  etc., 
etc. 

It  was  apparent  that  a  permanent  organization  was  necessary  in 
order  to  give  efifect  to  the  conclusions  and  recommendations  of  this 
conference.  The  International  High  Commission  created  for  this  pur- 
pose is  a  body  consisting  of  nineteen  national  sections,  each  in  turn 
consisting  of  nine  jurists  and  financiers  under  the  chairmanship  of  the 
Minister  of  Finance.  Its  object  is  to  devise  means  of  adjusting  and 
harmonizing  principles  and  procedure  of  commercial  law  and  adminis- 
trative regulation  in  the  American  Republics,  and  to  work  for  the 
solution  of  legal  problems  in  the  fields  of  banking  and  public  finance. 
It  will  hold  biennial  meetings  and  the  work  of  the  national  sections 
will  be  coordinated  and  directed  by  a  Central  Executive  Coimcil  of 
which  the  Secretary  of  the  Treasury  acts  as  President.  In  the  words 
of  Secretary  McAdoo, 

The  woik  of  the  International  High  Commission  will  be  the  ooonecting  link  be- 
tween the  successive  Pan  American  Financial  Conferences  which,  for  my  part,  I 
earnestly  hope  may  become  a  part  of  the  permanent  policy  of  the  American  states. 
If  such  a  financial  conference  shall  be  held  eveiy  two  years,  with  the  International 
High  Commission  as  the  intermediate  woridng  body  to  carry  into  effect  the  conclu- 
sions of  these  conferences,  we  will  no  longer  live  in  the  realm  of  theories,  but  will 
make  practical  results  of  every  conference  certain. 

The  United  States  Section  of  the  International  High  Commission  has 
been  duly  authorized  by  Act  of  Congress,  and  is  composed  of  the  follow- 
ing members: 

William  G.  McAdoo,  Secretary  of  the  Treasury,  Chmrman. 

John  Bassett  Moore,  Columbia  University,  Vice  Chmrman. 

John  H.  Fahey,  Boston,  Massachusetts. 

Duncan  U.  Fletcher,  Jacksonville,  Florida. 

David  R.  Francis,  St  Louis,  Missouri. 

E.  H.  Gary,  New  York  City. 

A.  B.  Hepburn,  New  York  City. 

George  M.  Reynolds,  Chicago. 

Samuel  Untermyer,  New  York  City. 

Leo  S.  Rowe  of  the  University  of  Pennsylvania  is  Secretary  of  the 
Section,  and  Messrs.  J.  Brooks,  B.  Parker,  and  C.  E.  McGuire,  Assistants 
to  the  Secretary  General. 
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The  United  States  Section  left  Hampton  Roads  on  the  armored 
cruiser  Tenneaaee,  March  8,  1916,  visiting  Haiti,  Trinidad,  Rio  Janeiro, 
and  Montevideo  en  route  for  Buenos  Aires,  which  was  reached  April  1st. 
The  formal  sessions  of  the  High  Commission  lasted  from  April  3  to 
April  12.  The  Commission  was  the  object  of  lavish  hospitality  and 
the  many  festivities  included  an  official  reception  by  the  President  of 
the  Argentine  RepubUc,  a  banquet  by  the  United  States  Ambassador, 
Frederick  J.  Stimson,  a  farewell  banquet  by  Dr.  Jos6  Luis  Murature, 
Minister  for  Foreign  A£fairs,  and  a  limcheon  by  the  United  States 
Section  in  honor  of  the  Argentine  Minister  of  Finance,  Dr.  Francisco 
J.  Oliver.  Leaving  Buenos  Aires  on  April  15th,  the  United  States 
Section  visited  Chile,  Peru,  Panama,  and  Cuba,  returning  to  Hampton 
Roads  and  Washington  on  May  4th.  It  was  everywhere  received  with 
marked  courtesies  and  cordiality. 

The  work  of  the  International  High  Commission  was  divided  among 
seven  committees,  whose  reports  and  resolutions  contain  a  wealth  of 
data  and  findings  on  matters  of  vital  importance  for  the  welfare  of  the 
American  Republics.  It  is  obviously  impossible  to  do  more  than  sum- 
marize the  more  important  features  of  this  meeting. 

The  Commission  recommended  among  other  matters,  the  adoption 
of  a  "money  of  accoimt"  of  a  uniform  standard;  uniform  legislation 
assuring  the  legal  status  of  credits  arising  from  the  sale  of  merchandise; 
the  publication  by  the  Pan  American  Union  of  a  commercial  nomencla- 
ture and  compendium  of  tariffs;  uniform  regulations  for  commercial 
travellers;  and  the  calling  of  a  special  conference  to  consider  the  means  of 
making  uniform  the  maritime  law  of  the  American  states. 

Special  mention  should  be  made  of  the  recommendation  of  the  Com- 
mission that  the  American  nations  should  adopt  the  convention  on  in- 
ternational commercial  arbitration  entered  into  by  the  Chamber  of 
Commerce  of  Buenos  Aires  and  Chamber  of  Commerce  of  the  United 
States  of  America. 

This  project  was  originally  presented  by  Dr.  R.  C.  Aldao  of  the  Ar- 
gentine Republic  at  the  First  Pan  American  Financial  Conference  in 
Washington,  1915.  Providing  as  it  does  for  readily  accessible  and 
effective  means  for  the  immediate  adjustment  of  international  commer- 
cial disputes,  it  should  prove  a  powerful  agency  for  the  avoidance  of 
friction  and  the  encouragement  of  that  confidence  and  good  will  on  which 
the  intercourse  of  nations  must  depend. 

The  High  Comnussion  decided  that  a  Pan  American  Financial  Con- 
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ference  should  be  held  every  two  years,  designating  1917  for  the  next 
conference,  and  Washington  again  as  its  place  of  meeting.  The  Commis- 
sion also  created  the  Central  Executive  Coimcil  already  alluded  to, 
''whose  duty  it  shall  be  to  centralize  and  coordinate  the  labors  of  the 
Commission,  to  keep  the  several  Sections  in  constant  touch  with  one 
another,  to  carry  out  the  conclusions  of  the  International  High  Com- 
mission and  the  Pan  American  Financial  Conferences,  and  to  prepare 
the  program,  reports  and  all  other  material  necessaiy  for  the  holding 
of  the  second  meeting  of  the  International  High  Commission." 

History,  both  recent  and  remote,  should  conclusively  demonstrate 
that  international  harmony  cannot  depend  on  good  will  alone,  or  on 
what  Lord  Haldane  characterized  as  sttUichkeU,  It  rests  ultimately  on 
the  just  regulation  of  mutual  interests.  There  can  be  no  international 
peace  where  these  interests  are  not  clearly  recognized,  duly  respected 
and  legally  protected.  There  can  be  no  possibility  of  international 
organization  until  common  understandings  exist  concerning  the  practical 
problems  arising  out  of  the  normal  intercourse  of  nations.  There  is 
perhaps  a  danger  in  exaggerating  the  influence  of  economic  factors  in 
history,  but  there  can  be  no  doubt  that  human  affairs  cannot  be  reg- 
ulated by  sentiment  alone. 

The  International  High  Conmiission  on  Uniform  Laws  is  thus  a  most 
memorable  step  towards  the  elimination  of  misunderstandings  and  the 
establishment  of  intimate  cordial  relations  between  the  nations  of  the 
Western  Hemisphere.  The  United  States  Constitution  owed  its  incep- 
tion to  an  unofficial  conference  of  delegates  at  Annapolis  to  consider  the 
mutual  economic  interests  of  the  States  of  the  Confederation. 

May  we  not  reasonably  hope  that  the  Pan  American  Financial  Con- 
ferences and  the  IntemationtJ  High  Conmiission  may  prove  the  logical 
first  steps  towards  an  effective  organization  of  the  American  nations 
which  shall  be  based,  not  on  sentiment  alone,  but  on  solid  interests 
clearly  defined  and  protected  by  imiform  legislation? 

Philip  Marshall  Brown. 

the  secretary  of  state  on  the  violations  of  international  law 

IN  THE  EUROPEAN  WAR  AS  THEY  AFFECT  NEUTRALS 

For  the  first  time  since  his  appointment  as  Secretary  of  State  of  the 
United  States,  on  June  23,  1915,  Mr.  Lansing  delivered  an  address,  on 
June  3,  1916, 'before  the  Jefferson  County  Bar  Association  at  Water- 
town,  New  York.    The  occasion  was  remarkable,  in  that  it  was  a  meet- 
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ing  of  Mr.  Lansing's  associates  in  Watertown  and  in  northern  New  York 
and  of  his  friends  in  his  home  town,  who  had  gathered  to  do  him  honor 
and  to  welcome  his  home-coming  as  only  friends  and  neighbors  can  wel- 
come a  distinguished  and  a  beloved  townsman. 

Mr.  Lansing  seized  the  occasion,  as  they  say  in  diplomacy,  to  explain 
frankly  and  in  some  detail  the  poUcy  of  the  United  States  as  a  neutral 
in  the  great  war  and  the  difficulties  wnich  beset  the  government  in  its 
endeavor  to  perform  its  neutral  duties  and  to  cause  its  neutral  rights 
to  be  respected  by  the  belligerents  which,  as  always  happens  in  moments 
of  excitement,  are  more  intent  upon  their  rights  than  upon  the  perform- 
ance of  their  duties. 

The  first  part  of  Mr.  Lansing's  address  deals  with  the  situation  pro- 
duced by  the  war,  and  as  this  statement  of  facts  and  conditions  forms 
the  ground  work  of  the  address,  it  is  given  in  Mr.  Lansing's  own  words. 
Thus,  he  says: 

The  Great  War  has  caused  so  many  conditions,  which  are  entirely  new,  and  pre- 
sented so  many  questions  which  were  never  before  raised  or  even  thought  of,  that  it 
has  been  no  easy  task  to  meet  and  answer  them.  The  relations  between  neutrals 
and  belligerents  were  never  more  difficult  of  adjustment.  It  was  never  harder  to 
preserve  neutral  rights  from  invasion  by  the  desperate  opponents  in  the  titanic 
conflict,  in  which  the  power,  if  not  the  life,  of  the  great  empires  of  the  earth  is  at 
stake.  The  peoples  and  governments  at  war  are  blinded  by  passion;  their  opinions 
are  unavoidably  biased;  their  conduct  is  frequently  influenced  by  hysterical  impulses, 
which  approach  to  madness.  Patience  and  forbearance  are  essential  to  a  neutral 
government  in  dealing  with  such  nations.  Acts,  which  under  normal  conditions 
would  be  most  offensive,  must  be  considered  cahnly  and  without  temper.  It  is  an 
extraordinary  situation  and  requires  extraordinary  treatment  with  a  due  regard  for 
the  mental  state  of  those  who  are  straining  every  nerve  to  defeat  their  enemies  and 
to  that  end  using  every  possible  means  to  weaken  them  in  their  industrial  as  well  as 
their  military  power. 

In  a  nutshell  the  situation  of  our  relations  with  Great  Britain  and  Germany,  the 
two  Powers  with  which  we  have  had  our  principal  controversies,  is  this: 

Germany,  having  developed  the  submarine  as  an  effective  engine  of  destruction, 
asserts  that  she  cannot,  on  accoimt  of  the  resulting  conditions,  conform  to  the 
established  rules  of  naval  warfare,  and  we  should  not,  therefore,  insist  on  strict 
compliance.  Great  Britain  has  no  Qjrmpathy  with  th^  Gennan  point  of  view  and 
demands  that  the  submarine  observe  the  rules  of  visit  and  search  without  exception. 

On  the  other  hand.  Great  Britain  declares  that,  on  account  of  the  new  conditions 
resulting  from  submarine  activity  and  the  use  of  mines  and  from  the  geographical 
poaitioQ  of  Germany,  she  cannot  conform  to  the  estabUshed  rules  of  blockade  and 
contraband,  and  we  should  not,  therefore,  hold  her  to  strict  compliance  with  those 
rules.  Germany  insists,  nevertheless,  that  Great  Britain  be  made  to  follow  the 
existing  law. 


Digitized  by 


Google 


574  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

Both  governments  have  adopted  the  same  arguments,  based  primarily  on  military 
necessity,  and  offer  the  same  excuses  for  their  illegal  acts,  but  neither  will  admit 
that  the  other  is  in  any  way  justified  for  its  conduct. 

After  this  statement  of  the  effects  and  conditions  as  Mr.  Lansing 
believes  them  to  exist,  and  after  giving  the  reasons  which  each  bellig- 
erent advances  or  might  advance  in  justification  of  its  conduct,  Mr. 
Lansing  puts  the  very  pertinent  question,  "What  is  the  United  States 
to  do  in  these  circumstances?"  and,  differing  from  most  querists,  he 
suggests  the  answer.    Thus: 

If  we  admit  the  arguments  advanced  are  sound — and  I  am  sure  no  one  will  deny 
that  they  are  more  or  less  reasonable — and  submit  to  changes  in  the  rules  of  naval 
warfare,  we  will  be  without  any  standard  of  neutral  rights.  Conceding  that  the  rules 
can  be  modified  by  a  belligerent  to  meet  new  conditions,  how  far  can  a  belligerent  go 
in  changing  the  rules?  Would  not  the  liberties  of  neutrals  on  the  hi^  seas  be  at  the 
mercy  of  every  beUigerent?  As  it  is  under  the  old  rules,  neutrals  suffer  enou^^  when 
a  state  of  war  exists.  They  should  not  be  further  restricted  in  the  exercise  of  their 
rights. 

The  only  alternative,  therefore,  is  for  this  government  to  hold  firmly  to  those 
neutral  ri^ts  which  international  law  has  clearly  defined  and  to  insist  vigorously  on 
their  obso-vanoe  by  all  belligerents.  In  not  the  slightest  degree  can  the  settled  rules 
be  modified  unless  all  the  parties  interested  consent  to  the  modifications. 

If  Germany  finds  it  difficult  or  impossible  to  conform  submarine  warfare  to  the 
international  naval  code,  that  is  her  misfortune;  or,  if  Great  Britain  finds  it  equally 
difficult  to  obey  the  rules  of  blockade  and  contraband,  that  is  her  misfortune.  They 
certainly  cannot  expect  neutral  nations  to  submit  without  resistance  to  further  in- 
vasions of  their  rights. 

This  has  been  the  position  of  the  United  States  from  the  beginning  of  the  war.  It 
has  twice  sought  to  obtain  mutual  consent  from  the  belligerents  to  certain  changes  in 
the  rules,  but  in  both  oases  it  failed  and  the  suggestions  were  withdrawn. 

Mr.  Lansing  next  notes  that  the  violations  of  international  law  result 
in  the  loss  of  life,  on  the  one  hand,  and  in  injury  to  property,  on  the 
other.  He  calls  attention  to  this  fact  and  properly  states  t^t,  although 
the  loss  of  life  and  the  injury  to  property  result  in  each  case  from  vio- 
lation of  the  law  of  nations,  nevertheless  the  seriousness  of  the  violation 
depends  in  no  uncertain  degree  upon  its  consequences;  that  is  to  say, 
whether  it  cause  the  loss  of  life  or  merely  an  injury  to  property.   Thus : 

It  is  true  that  the  rights  violated  by  the  belligerents  may  differ  in  importance  and, 
therefore,  require  different  treatment.  Thus  the  violation  of  the  neutral  right  of 
life  is  a  much  more  serious  offense  against  an  individual  and  against  his  nation  than 
the  violation  of  the  legal  right  of  property.  There  is  no  and  cannot  be  adequate 
recompense  for  the  wrongful  destruction  of  life,  but  property  losses  may  be  satisfied 
by  the  payment  of  indemnities.    If  one  belligerent  violates  the  right  of  life  and  an- 
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other  belligerent  violates  the  right  of  property,  can  you  doubt  for  a  moment  which 
one  gives  this  government  the  greatest  concern,  or  which  one  will  call  forth  the 
more  vigorous  protest  and  the  more  earnest  efiFort  to  prevent  repetitions  of  the  offense? 
A  government  which  places  life  and  property  on  an  equality  would  be  generally 
condonned,  and  justly  condemned. 

In  concludmg  his  address,  Mr.  Lansing  spoke  feelingly  to  the  friends 
and  associates  of  his  boyhood  and  his  maturer  years,  and  in  so  doing 
used  language  which  is  capable  of  a  wider  appeal  and  which  is  calculated 
to  awaken  a  responsive  chord  in  his  fellow  countrymen. 

I  know  that  you  [he  said],  my  friends  and  associates,  all  patriotic  and  thoughtful 
Americans,  sjrmpathize  with  me  in  the  responsibilities  which  today  rest  upon  me  as 
Secretary  of  State.  Whatever  may  happen  in  the  uncertainties  of  the  future  I  know 
that  I  can  come  back  here  assured  of  your  friendly  judgment  and  of  a  just  estimate 
of  the  motives  which  have  inspired  my  acts.  Your  friendship  and  your  confidence 
I  prise  most  highly.    I  hope  that  I  may  always  merit  them. 

It  should  be  and  it  is  a  consolation  to  the  American  people  to  know 
that,  in  these  days  of  storm  and  stress,  there  is  a  calm  and  dispassion- 
ate, thoughtful  and  upright  man  in  charge  of  the  Department  of  State, 
not  carried  away  by  his  feelings  yet  aware  of  their  existence  and  not  deaf 
to  their  voice,  and  desiring  the  friendship  of  his  associates  and  the  confi- 
dence of  his  fellow  countrymen  because  he  strives,  earnestly  and  with 
singleness  of  purpose,  to  merit  them.  James  Bbown  Scott. 

THE  STUDY  AND  TEACHING  OF  INTERNATIONAL  LAW 

A  report  of  the  Standing  Committee  on  the  Study  and  Teaching  of 
International  Law  and  Related  Subjects  was  presented  to  the  American 
Society  of  International  Law  at  the  annual  Meeting.  The  report  of  the 
Committee  was  unanimous  and  was  approved  by  the  Society. 

This  report  was  in  continuance  of  the  work  b^un  by  the  Conference 
of  Teachers  of  International  Law  and  Related  Subjects  in  1914,  which 
adopted  sixteen  resolutions  for  carrying  out  its  wishes.  So  far  as  these 
were  largely  administrative,  the  resolutions  were  immediately  carried 
out.  Certain  resolutions  involving  investigation  and  further  considera- 
tion were  referred  to  the  Standing  Committee.  These  resolutions  in 
general  referred  to  the  plans  for  developing  the  study  of  international 
law  and  related  subjects.  The  Committee  was  imfavorable  to  any 
attempt  to  standardize  such  study,  but  was  favorable  to  the  adoption 
of  means  for  improving,  extending  and  strengthening  such  study  in  a 
thorough  manner.    The  course  of  events  in  the  world  since  the  Con- 
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ference  of  Teachers  in   1914  has  emphasized  the  need  of  such  an 
effort. 

Certain  points  in  the  Standing  Committee's  report  should  be  particu- 
larly mentioned.  A  course  of  one  year  "divided  between  international 
law  as  a  system  of  law  and  the  application  of  its  principles  in  inter- 
national relations  is  regarded  as  a  minimum"  (and  that  a  full  year  or 
more  should  be  given  to  each  was  to  be  desired  when  possible.)  That 
these  courses  should  be  consecutive  rather  than  concurrent  seemed  to 
be  advisable. 

The  Conference  of  Teachers  in  1914  had  recommended  "That  promi- 
nent experts  in  international  law  be  invited  from  time  to  time  to  lecture 
upon  the  subject  at  the  several  institutions.''  The  Standing  Committee 
favored  this  plan  "provided  such  lectures  were  made  an  integral  part 
of  the  course,"  for  which  the  student  should  be  prepared  and  for  which 
he  should  be  responsible  as  for  other  parts  of  the  course.  Other  resolu- 
tions were  considered  and  the  action  upon  these  will  be  found  in  the 
Proceedings  of  the  Annual  Meeting  of  the  Society,  in  which  the  Com- 
mittee's report  will  also  be  found  in  full. 

The  Division  of  International  Law  of  the  Carnegie  Endowment, 
believing  this  work  recommended  by  the  Conference  of  Teachers  to  be 
in  accord  with  its  purposes,  has  offered  to  place  at  the  disposal  of  the 
Standing  Committee  an  amount  of  money  to  aid  in  the  work.  The 
Standing  Committee  will  be  glad  to  receive  further  suggestions  as  to 
the  carrying  out  of  the  resolutions  or  as  to  other  matters  relating  to  the 
promotion  of  the  study  and  teaching  of  international  law  and  related 
subjects.  The  Standing  Committee  is  composed  as  follows,  and  such 
suggestions  may  be  made  to  any  member  of  the  Committee: 
Chairman,  Professor  George  Grafton  Wilson,  of  Harvard  University. 

Professor  Philip  Marshall  Brown,  of  Princeton  University. 

Professor  Amos  S.  Hershey,  of  Indiana  University. 

Professor  Charles  Cheney  Hyde,  of  Northwestern  Univer- 
sity. 

President  Harry  Pratt  Judson,  of  the  University  of  Chicago. 

Honorable  Robert  Lansing,  Secretary  of  State. 

Professor  Jesse  S.  Reeves,  of  the  University  of  Michigan. 

Mr.  Alpheus  H.  Snow,  of  Washington,  D.  C. 

Secretary  ex  officio,  Mr.  James  Brown  Scott,  Recording 
Secretary  of  the  Society. 

George  Grafton  Wilson. 
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MEXICO  AND  THE  UNITED  STATES  AND  ABBITRATION 

From  time  to  time  the  Journal  has  had  comments  upon  the  Mexican 
situation  in  so  far  as  its  international  aspects  are  concerned  and  in  so 
far  as  the  disturbed  condition  in  Mexico  affects  the  relations  of  Mexico 
and  the  United  States.  The  comments  have  aimed  to  lay  before  the 
readers  of  the  Journal  the  facts  as  they  are  contained  in  official  docu- 
ments, as  it  is  very  difficult  to  obtain  facts  from  other  sources  and,  if 
obtained,  it  is  equally,  if  not  more  difficult  to  sift  them,  separating  the 
true  from  the  false.  In  view  of  these  circumstances,  it  has  been  deemed 
the  policy  of  wisdom  to  avoid  the  expression  of  opinion,  because  an 
opinion  based  upon  alleged  facts  or  conditions  resulting  from  alleged 
facts  must  necessarily  fall  or  be  modified  when  the  facts  themselves 
prove  to  be  false  or  only  partially  correct. 

The  present  comment  will  follow  the  policy  herein  stated.  It  will 
regard  Mexico  as  a  member  of  the  society  of  nations;  therefore,  as  a 
sovereign  and  independent  state,  and  in  law  the  equal  of  every  other  sov- 
ereign and  independent  state,  with  rights  and  duties  precisely  the  same 
as  the  rights  and  duties  of  the  other  sovereign  and  independent  states. 
It  will  consider  the  government  of  Carranza  as  the  existing  govern- 
ment of  Mexico,  recognized  as  such  by  the  United  States  on  October  19, 
1915,  and  that  General  Carranza  as  the  head  of  that  government  is 
entitled  to  speak  for  it  in  foreign  matters  and  is  required  to  meet  and 
to  fulfill  the  duties  imposed  upon  his  country  by  the  law  of  nations. 

Without  stating  either  the  rights  or  duties  in  general  of  Mexico  and 
the  United  States  in  the  premises,  the  present  comment  calls  attention 
to  the  Treaty  of  Guadalupe  Hidalgo,  concluded  February  2,  1848,  be- 
tween the  two  countries  and  proclaimed  by  the  President  of  the  United 
States  as  the  law  of  the  land  on  July  4, 1848,  which,  ending  a  war,  sought 
to  provide  a  means  in  Article  XXI  which  would  render  war  between  the 
two  countries  more  remote,  if  not  impossible.    Article  XXI  sajrs: 

If  unhappily  any  disagreement  should  hereafter  arise  between  the  governments 
oi  the  two  republics,  whether  with  respect  to  the  interpretation  of  any  stipulation 
in  this  treaty,  or  with  respect  to  any  other  particular  concerning  the  political  or 
commercial  relations  of  the  two  nations,  the  said  governments,  in  tiie  name  of  those 
nations,  do  promise  to  each  other  that  they  will  endeavor,  in  the  most  sincere  and 
earnest  manner,  to  settle  the  differences  so  arising,  and  to  preserve  the  state  of  peace 
and  friendship  in  which  the  two  countries  are  now  pladng  themselves,  using,  for  this 
end,  mutual  representations  and  pacific  negotiations.  And  if,  by  these  means,  they 
should  not  be  enabled  to  come  to  an  agreement,  a  resort  shall  not,  on  this  account. 
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be  had  to  repriflals,  aggranion,  or  hoetility  of  any  kind,  by  the  one  republic  against 
the  other,  until  the  government  of  that  which  deems  itself  aggrieved  shall  have 
maturely  considered,  in  the  spirit  of  peace  and  good  ndghborahip,  whether  it  be  not 
better  that  such  difference  should  be  settled  by  the  arbitration  of  commissioneis  ap- 
pointed on  each  side,  or  by  that  of  a  friendly  nation.  And  should  such  course  be 
proposed  by  either  party,  it  shall  be  acceded  to  by  the  other,  unless  deemed  by  it 
altogether  incompatible  with  the  nature  of  the  difference,  or  the  drcumstances  of 
the  case.^ 

It  will  be  observed  that  this  article  is  what  may  be  called  ''all  in- 
clusive," to  use  an  expression  of  the  hour,  for  not  only  the  treaty  but 
the  political  or  commercial  relations  of  the  two  governments  are  to  be 
subjected  to  the  procedure  prescribed  in  Article  XXI.  It  will  be  ob- 
served that  arbitration  is  not  compulsory,  to  use  another  expression 
of  the  day,  as  each  of  the  contracting  parties  is  left  free  to  decide  whether 
the  course  laid  down  in  Article  XXI  is  in  its  opinion  ''altogether  in- 
compatible with  the  nature  of  the  difference  or  the  circumstances  of 
the  case."  The  comment  leaves  the  article  and  the  treaty  where  it 
finds  it,  to  the  interpretation  and  application  of  the  governments  of  the 
two  countries. 

It  has  long  been  the  effort  of  friends  of  peace,  especially  in  this  coun- 
try, to  persuade  the  nations  to  agree  to  submit  their  outstanding  diffi- 
culties to  arbitration,  and  indeed  to  bind  themselves  by  solemn  agree- 
ment to  submit  future  differences  or  disputes  to  arbitration.  This 
general  policy  was  proposed,  not  only  in  abstract  but  in  concrete  form, 
by  William  Jay,  whose  position  in  the  peace  movement  is  little  inferior 
to  that  of  his  distinguished  father,  who,  by  the  treaty  which  bears  his 
name,  introduced  arbitration  again  into  the  practice  of  nations. 

In  1842  William  Jay  published  in  England  and  the  United  States  a 
little  book  entitled  War  and  Peace:  The  Evils  of  the  First  and  a  Plan  far 
Preserving  the  Last,  in  which  he  recommended  that  the  nations  should 
bind  themselves  by  treaty  to  submit  their  present  as  well  as  their  future 
disputes  to  arbitration.  He  believed  that  a  great  principle  should  be 
tried  under  the  most  favorable  conditions,  and  he  therefore  proposed 
that  the  first  treaty  of  this  kind  should  be  made  with  France,  between 
which  country  and  the  United  States  there  were  then  no  disputes,  and  it 
seemed  probable  to  Mr.  Jay  that  disputes  of  a  serious  kind  would  not 
arise  between  them.    Mr.  Jay's  proposal  follows  in  his  own  words: 

^  Malloy's  Treaties  and  Conventions  between  the  United  States  and  other  Powers, 
Vol.  I,  p.  1117. 
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Suppose  in  our  next  treaty  with  France  an  article  were  inserted  of  the  following 
import: 

"It  is  agreed  between  the  contracting  parties  that  if,  unhappUy,  any  controversy 
shall  hereafter  arise  between  them  in  respect  to  the  true  meaning  and  intention  oi 
any  stipulation  in  this  present  treaty,  or  in  respect  to  any  other  subject,  which  con- 
troversy cannot  be  satisfactorily  adjusted  by  negotiation,  nether  party  shall  resort 
to  hostilities  against  the  other;  but  the  matter  in  dispute,  shall,  by  a  special  conven- 
tion, be  submitted  to  the  arbitrament  of  one  or  more  friendly  Powers;  and  the  parties 
hereby  agree  to  abide  by  the  award  which  may  be  given  in  pursuance  of  such  sub- 


It  is  difficult  to  estimate  the  exact  influence  of  any  book  or  pamphlet. 
The  ideas  stated  in  Mr.  Jay's  little  work  appear,  at  least  to  the  writer 
of  this  comment,  to  be  so  reasonable  as  to  suggest  themselves  to  ne- 
gotiators without  being  specially  called  to  their  attention.  It  is  very 
difficult  to  say  when  an  idea  first  took  definite  form  and  shape  and,  in 
describing  a  proposition  of  one,  we  often  overlook  another  worthy  person 
whose  claims  should  be  borne  in  mind. 

Without  attempting  to  claim  for  William  Jay  the  authorship  of  what 
is  now  familiarly  termed  in  French  the  clause  compromissoire,  it  is  be- 
lieved that  a  clearer  and  more  statesmanlike  fonnulation  of  it  than  his  is 
not  to  be  found,  and,  without  attempting  to  maintain  that  Article  XXI 
of  the  treaty  between  Mexico  and  the  United  States  is  due  to  Jay's 
proposal,  it  is  interesting  to  note  in  this  connection  that  Jay's  little 
book  appeared  in  1842,  just  six  years  before  the  conclusion  of  the  treaty 
between  Mexico  and  the  United  States,  that  it  was  widely  circulated 
in  the  United  States  as  well  as  in  England,  that  its  distinguished  author 
was  deeply  interests  in  the  relations  between  Mexico  and  the  United 
States,  and  well  informed  as  to  their  relations  as  evidenced  by  his  ad- 
mirable book  entitled  A  Review  of  the  Causes  and  Consequences  of  the 
Mexican  War,  published  a  year  after  its  termination,  and  that  he  was 
a  man  of  great  influence,  due  not  only  to  his  family  connections,  but 
to  his  own  ability,  integrity  and  high  ideals.  The  writer  of  the  brief 
sketch  of  Jay  appearing  in  the  11th  edition  of  the  Encyclopedia  Britan- 
nica  felt  justified  in  saying  that  "his  pamphlet,  War  and  Peace:  The 
Evils  of  the  First,  with  a  Plan  for  Securing  the  Last,  advocating  inter- 
national arbitration,  was  published  by  the  English  Peace  Society  in 
1842,  and  is  said  to  have  contributed  to  the  promulgation  by  the  Powers 
signing  the  Treaty  of  Paris  in  1856  of  a  protocol  expressing  the  wish 
that  nations,  before  resorting  to  arms,  should  have  recourse  to  the  good 
>  War  and  Peace:  American  edition,  pp.  81-82;  Engliah  edition,  p.  40. 
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offices  of  a  friendly  Power."  This  statement  is  quoted  and  indeed  the 
reference  to  Jay  is  made  to  show  that  those  ideas  were  in  the  air  in  the 
40's  and  in  the  50's,  and  to  express  the  hope  that  they  may  also  be  found 
to  be  in  the  air  in  this  year  of  trial  and  tribulation. 

James  Brown  Scott. 

the  so-called  inviolability  op  the  mails 

Recent  correspondence  between  the  Allied  and  United  States  Govern- 
ments has  called  renewed  attention  to  the  so-called  inviolability  of  postal 
correspondence  on  the  high  seas  during  maritime  warfare. 

The  Eleventh  Hague  Convention  Relative  to  Certain  Restrictions  on 
the  Exercise  of  the  Right  of  Capture  in  Maritime  Warfare  declares: 

The  postal  oorrespoDdence  of  neutrals  or  bdligerents,  whether  official  or  priyate 
in  character,  found  on  board  a  neutral  or  enemy  diip  is  inviolable.  If  the  ship  is  de- 
tained, the  oorrespondenoe  is  forwarded  by  the  ci^tor  with  the  least  possible  delay. 

The  provisions  of  the  preceding  paragn^h  do  not  apply,  in  case  of  violation  of 
blockade,  to  coirespondenoe  destined  for  or  proceeding  from  a  blockaded  port  (Art  I). 

The  inviolability  of  postal  correspondence  does  not  exempt  a  neutral  mail  ship 
from  the  laws  and  customs  of  maritime  war  respecting  neutral  merchant  ships  in 
general.  The  ship,  however,  may  not  be  searched  except  when  absolutely  necessary, 
and  then  only  with  as  much  consideration  and  expedition  as  possible  (Art.  2). 

These  proposals  were  made  by  Germany  at  the  Second  Hague  Con- 
ference of  1907,  and  were  supported  by  an  argument  on  the  part  of 
Herr  Kriege,  one  of  the  members  of  the  German  delegation,  which  cannot 
be  said  to  have  much  applicability  to  the  circumstances  of  the  present 
war.    Herr  Eriege  said: 

Postal  relations  have  at  our  epoch  such  importance — ^there  are  so  many  interests 
commercial  or  other,  based  on  the  regular  service  of  the  mail — that  it  is  highly  de- 
sirable to  shelter  it  from  the  perturbations  which  might  be  caused  by  maritime  war. 
On  the  other  hand,  it  is  highly  improbable  that  tibe  belligerents  who  control  means 
of  telegraphic  and  radio-telegraphic  communication  would  have  reoourae  to  the 
ordinary  use  of  the  mail  for  official  communications  as  to  military  operations.  The 
advantage  to  be  drawn  by  belligerents  from  the  control  of  the  postal  service  therefore 
bears  no  prejudicial  effect  of  that  control  on  legitimate  commerce. 

It  cannot  be  said  that  the  Eleventh  Convention  of  1907  is  legally 
binding  in  this  war;  it  was  not  signed  by  Russia,  one  of  the  leading 
belligerents,  and  it  has  not  been  ratified  by  more  than  half  of  the  states 
represented  at  the  Second  Hague  Conference. 

In  any  case  the  provisions  of  the  first  paragraph  of  Article  I  do  not 
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apply,  ''in  case  of  violation  of  blockade,  to  correspondence  destined  for 
or  proceeding  to  a  blockaded  port."  For  reasons  best  known  to  them- 
selves, the  Allied  Governments  of  France  and  Great  Britain  have  not 
sought  shelter  either  under  this  provision  or  under  the  plea  that  the 
Eleventh  Convention  is  not  legally  binding — pleas  which  they  might 
have  entered  with  entire  justice  and  propriety. 

Prior  to  the  limited  adoption  of  the  Hague  Convention  dealing  with 
this  subject,  the  doctrine  relative  to  the  inviolability  of  mails  was  doubt- 
ful, and  the  practice  by  no  means  uniform.  For  example.  Hall,  after 
admitting  that  ordinary  letters  are  prima  facie  innocent,  and  that  they 
should  only  be  seized  under  very  exceptional  circumstances,  goes  on  to 
say: 

At  the  same  time  it  is  impoosible  to  overlook  the  fact  that  no  national  guarantee  of 
the  innocence  of  the  contents  of  a  mail  can  really  be  offered  by  a  neutral  Power.  No 
government  could*  undertake  to  answer  for  all  letters  passed  in  the  ordinary  manner 
through  its  post-offices.  To  give  immunity  from  seizure  as  of  right  to  neutral  mail- 
bags  would  therefore  be  equivalent  to  resigning  all  power  to  intercut  correspondence 
between  the  hostile  country  and  its  colonies,  or  a  distant  expedition  sent  out  by  it, 
and  it  is  not  difficult  to  imagine  occasions  when  the  absence  of  such  power  might  be  a 
matter  of  grave  importance.  Probably  the  best  solution  of  the  difficulty  would  be  to 
concede  immunity  as  a  general  rule  to  mail-bags,  upon  a  declaration  in  writing  being 
made  by  the  agent  of  the  neutral  government  on  board  that  no  dispatches  are  being 
carried  for  the  enemy,  but  to  permit  a  belligerent  to  examine  the  bags  upon  reason- 
able grounds  of  suspicion  being  officially  stated  in  writing.  (Hall,  5th  ed.,  pp.  675, 
679-680.) 

Lawrence  treats  this  matter  very  fully  in  his  War  and  Neutrality  in 
the  Far  East  (pp.  ISSff.).    He  says: 

In  recent  times  a  practice  has  grown  up  of  granting  special  favors  to  such  mail- 
boats  in  time  of  war,  if  they  are  neutral  and  willing  to  accept  the  conditions  imposed. 
The  United  States  has  been  the  pioneer  in  this  matter.  During  her  war  with  Mexico 
she  allowed  British  mail-steamers  to  pass  immolested  in  and  out  of  the  port  of  Vera 
Crus,  which  came  into  her  possession  for  a  time  in  1847.  In  1862,  when  the  American 
Civil  War  was  at  its  height,  the  Government  of  Washington  exempted  from  search 
the  public  mails  of  any  neutral  Power,  if  they  were  duly  sealed  and  authenticated, 
but  it  was  added  that  the  exemption  would  not  protect  "simulated  mails  verified 
by  forged  certificates  and  counterfeit  seals."  If  a  vessel  carrying  mails  rendered  itself 
subject  to  capture  for  other  reasons,  she  might  be  seised,  but  the  mail-bags  were  to  be 
forwarded  unopened  to  their  destination.  The  example  thus  set  was  followed  by 
France  in  1870.  At  the  commencement  of  her  great  war  with  Germany  she  announced 
that  she  would  take  the  word  of  the  official  in  charge  of  the  letters  on  board  a  regular 
mail-steamer  of  neutral  nationality  as  to  the  absence  of  any  noxious  communications. 
The  proclamation  of  President  McKinley  at  the  beginning  of  the  war  with  Spain  in 
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18d8  went  f  urUier  still.  It  declared  that "  the  voyages  of  mail-steamers  are  not  to  be 
interfered  with,  except  on  the  dearest  grounds  of  suspicion  of  a  violation  of  law  in 
respect  of  contraband  or  blockade."  A  similar  indulgence  was  granted  by  Great 
Britain  in  the  course  of  the  Boer  War  to  steamers  flying  the  German  mail-flag.  They 
were  not  to  be  stopped  on  mere  suspicion  that  there  might  be  unlawful  despatches  in 
their  bags.  On  the  other  hand,  many  modem  cases  may  be  mentioned  where  no 
indulgence,  or  a  very  limited  one,  was  given.  For  instance,  in  1898  Spain  did  not 
duplicate  the  American  concession,  and  in  1902  Great  Britain  and  Germany  would 
not  allow  neutral  mail-steamers  to  pass  through  their  blockade  of  Venezuelan  ports, 
but  stopped  them  instead,  and  after  overhauling  their  correspondence  and  detaining 
what  seemed  noxious,  sent  the  rest  ashore  in  boats  belonging  to  the  blockading 
squadron. 

We  see  then  that  practice  is  by  no  means  uniform.  It  is  impossible,  therefore,  to 
argue  that  the  usage  of  the  last  half-century  has  conferred  upon  the  vehicles  of  the 
world's  commercial  and  social  communications  an  immimity  from  belligerent  search 
which  they  did  not  b^ore  possess.  The  utmost  we  can  venture  to  assert  is  that  such  a 
usage  is  in  process  of  formation,  and  is  in  itself  so  convenient  that  it  ought  to  become 
permanent  and  obligatory,  due  security  being  taken  against  its  abuse.  This  last 
condition  will  be  difiicult  of  attainment.  No  government  agent  on  board  a  mail- 
steamer  can  be  aware  of  the  contents  of  the  letters  for  which  he  is  responsible.  There 
would  be  a  terrible  outcry  if  he  took  means  to  make  himself  acquainted  with  them. 
His  assurance,  therefore,  as  to  the  innocence  of  the  communications  in  his  bags  can 
be  worth  but  Uttle,  even  though  it  is  given  in  all  good  faith.  States  must  face  the  fact 
that  to  grant  immunity  will  mean  that  their  adversaries  in  war  will  use  neutral  maO- 
boats  for  the  conveyance  of  noxious  despatches  made  up  to  look  like  private  corre- 
spondence. Probably  it  will  be  worth  while  to  take  the  risk  of  this  rather  than  dis- 
locate the  affairs  of  half  a  continent  by  C2H[)turing  and  delaying  its  correspondence. 
While  general  freedom  was  given,  it  might  be  wise  to  reserve  a  right  oi  search  and 
seizure  in  circumstances  of  acute  suspicion. 

Many  other  authorities,  including  French  and  German  ones,  might 
be  cited  to  show  that,  prior  to  the  meeting  of  the  Hague  Conferenoe  of 
1907,  the  immunity  of  mail-bags  from  search  was  far  from  established. 
Nor  can  the  ratification  of  the  Eleventh  Hague  Convention  by  less  than 
half  the  members  of  the  International  Comity  (if  such  an  entity  exists) 
be  said  to  have  created  a  new  and  binding  rule  in  international  law. 

However,  it  is  an  omen  of  good  auguiy  that  the  United  States  and  the 
Allied  Governments,  in  their  recent  correspondence  on  the  subject,  were 
able  to  agree  on  general  principles,  though  they  differed  somewhat  in 
their  application. 

In  the  first  place,  all  the  Powers  (apparently  including  even  Germany) 
are  agreed  that  post  parcels  constitute  merchandise  which  may  be 
seized  and,  under  certain  circumstances,  confiscated. 

Furthermore,  the  United  States  Government  apparently  agrees  with 
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the  Allies  that  ''merchandise  hidden  in  the  wrappers,  envelopes,  or 
letters,  contained  in  the  mail-bags"  may  be  seized. 

In  the  next  place,  the  United  States  and  Allied  Governments  agree 
that  "genuine  correspondence"  is  inviolable,  but  the  United  States  does 
not  admit  that  "belligerents  may  search  other  private  sea-borne  mails 
for  any  other  purpose  than  to  discover  whether  they  contain  articles  of 
enemy  ownership  carried  on  belligerent  vessels  or  articles  of  contoiband 
transmitted  under  sealed  cover  as  letter  mail"  except  in  the  case  of  an 
effective  blockade. 

The  gist  of  the  complaint  of  the  United  States  is  that  the  Allied  Gov- 
ernments have  seized  and  confiscated  mail  from  vessels  in  port  instead 
of  at  sea. 

They  compel  neutral  ahipB  without  just  cause  to  enter  their  own  ports  or  they  in- 
duce shipping  lines,  throu^^  some  form  of  duress,  to  send  their  mail  ships  via  British 
ports,  thus  acquiring  by  force  or  unjustifiable  means  an  illegal  jurisdiction.  Acting 
upon  this  enforced  jurisdiction,  the  authorities  remove  all  mails,  genuine  correspond- 
ence as  well  as  post  parcels,  take  them  to  London,  where  every  piece,  even  though  of 
neutral  origin  and  destination,  is  opened,  and  critically  examined  to  determine  the 
"sincerity  of  their  character,"  in  accordance  with  the  interpretation  given  that  un- 
defined phrase  by  the  British  and  French  censors.  Finally  the  expurgated  remainder 
is  forwarded,  frequently  after  irreparable  delay,  to  its  destination.  Ships  are  detained 
en  route  to  or  from  the  United  States  or  to  or  from  other  neutral  countries,  and  mails 
are  held  and  delayed  for  several  days  and,  in  some  cases,  for  weeks  and  even  months, 
even  though  not  routed  to  parts  of  North  Europe  via  British  ports.  *  *  *  The 
British  and  French  practice  amounts  to  an  unwarranted  limitation  on  the  use  by 
neutrals  of  the  world's  highway  for  the  transmission  of  correspondence. 

It  may  thus  be  seen  that  the  difference  is  one  of  application  or  mode  of 
procedure.  It  is  the  question  as  to  whether  the  right  of  visit  and  search 
must  continue  to  be  exercised  on  the  high  seas;  or  whether,  under  the 
circumstances  of  changed  methods  of  transportation,  of  improved  mod- 
em devices  for  evading  discovery,  and  of  the  dangers  from  submarines, 
the  rules  pertaining  to  the  mode  of  exercising  the  right  of  search  must 
not  be  modified  so  as  to  meet  present-day  conditions.  On  this  point  the 
Allies  would  seem  to  have  the  better  of  the  argument.  The  attitude 
of  the  United  States  appears  to  be  needlessly  obstructive,  legalistic,  and 
technical.   We  stand  upon  the  letter  rather  than  the  spirit  of  our  rights. 

The  Memorandum  presented  by  the  Allied  Governments  of  France 
and  Great  Britain  on  February  15, 1916,  contains  one  palpable  hit: 

Between  December  31,  1914  and  December  31,  1915,  the  Qerman  or  Austro- 
Hungaiian  naval  authorities  destroyed,  without  previous  warning  or  visitation,  13 
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mail  ships  with  their  mail-bags  on  board,  coming  from  or  going  to  neutral  or  Allied 
countries,  without  any  more  concern  about  the  inviolability  of  the  diq[>atche8  and 
correspondence  they  carried  than  about  the  lives'  of  the  inoffensive  persons  aboaid 
the  ships. 

It  has  not  come  to  the  knowledge  of  the  allied  governments  that  any  protest  touch- 
ing postal  correspondence  was  ever  addressed  to  the  Imperial  Governments. 

Is  not  our  Government  in  this  matter  straining  at  a  gnat  and  swallow- 
ing a  camel? 

Ahob  S.  HeR8H£Y. 


THE  CASE  OP  VIRGINIA  V.  WEST  VIRGINIA 

On  June  14,  1915,  in  the  case  of  Virginia  v.  West  Virginia  (238  U.  S. 
202),  the  Supreme  Court  of  the  United  States  awarded  Virginia  the 
sum  of  $12,393,929.50,  to  be  paid  by  West  Virginia  with  interest  thereon 
at  the  rate  of  five  per  centum  from  July  1, 1915,  until  paid.  In  this  most 
recent  decision  of  the  Supreme  Court  in  this  long  drawn-out  and  care- 
fully argued  case,  decided  on  Jime  12,  1916,  Virginia  petitioned  a  writ 
of  execution  against  West  Virginia  ''on  the  ground  that  such  relief  is 
necessary  as  the  latter  has  taken  no  steps  whatever  to  provide  for  the 
payment  of  the  decree."  West  Virginia  resisted  the  petition  for  three 
reasons,  which  are  thus  stated  by  Chief  Justice  White,  delivering  the 
opinion  of  the  Supreme  Court: 

(1)  Because  the  State  of  West  Virgmia,  within  herself,  has  no  power  to  pay  the  judg- 
ment in  question,  except  through  the  l^Lalative  department  of  her  govenmient,  and 
she  should  be  given  an  opportunity  to  accept  and  abide  by  the  decision  of  this  court, 
and,  in  the  due  and  ordinary  course,  to  make  provision  for  its  satisfaction,  before 
any  steps  looking  to  her  compulsion  be  taken;  and  to  issue  an  execution  at  this  time 
would  deprive  her  of  such  opportunity,  because  her  le^ature  has  not  met  since  the 
rendition  of  said  judgment,  and  will  not  again  meet  in  regular  session  until  the  second 
Wednesday  in  January,  1917,  aAd  the  members  of  that  body  have  not  yet  been 
chosen;  (2)  because  presumptively  the  State  of  West  Virginia  has  no  property  sub- 
ject to  execution;  and  (3)  because  although  the  Constitution  imposes  upon  this  court 
the  duty,  and  grants  it  full  power,  to  consider  controversies  between  States  and 
therefore  authority  to  render  the  decree  in  question,  yet  with  the  grant  of  juris- 
diction there  was  conferred  no  authority  whatever  to  enforce  a  mon^  jud^^ent 
against  a  State  if  in  the  exercise  of  jurisdiction  such  a  judgment  was  entered. 

These  objections  on  the  part  of  West  Virginia  are  of  a  kind  to  give 
the  jurist  pause,  although  they  do  not  seem  to  impress  the  layman, 
who  believes  that  a  court  cannot  be  a  court  imless  it  has  power  to  oom- 
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pel  the  appearance  of  a  State  before  its  bar,  and  unless  it  has  power  to 
execute  its  judgments  against  a  State  by  force.  The  Supreme  Court, 
however,  is  not  composed  of  laymen,  as  its  carefully  considered  and 
wonderfully  brief  judgment  in  this  case  shows: 

Without  going  further  [Chief  Justice  White  says,  speaking  for  the  court,  after 
stating  the  three  objections  of  West  Virginia],  we  are  of  the  opinion  that  the  first 
ground  furnishes  adequate  reason  for  not  gpranting  the  motion  at  this  time. 

The  prayer  for  the  issue  of  a  writ  of  execution  is  therefore  denied  without  prejudice 
to  the  renewal  of  the  same  after  the  next  session  of  the  legislature  of  the  State  of 
West  Virginia  has  met  and  had  a  reasonable  opportunity  to  provide  for  the  payment 
of  the  judgment. 

The  procedure  of  the  Supreme  Court  in  the  matter  of  suits  between 
states  is  as  important  as  it  is  interesting,  and  it  is  believed  that  it  might 
be  of  more  than  passing  interest  to  note  some  of  the  cases  of  suits  be- 
tween states  and  the  practice  and  procedure  of  the  Supreme  Court 
in  such  matters. 

Article  III,  Section  2,  of  the  Constitution  extends  the  judicial  power 
of  the  United  States  ''to  all  cases,  in  law  and  equity,  arising  under  this 
Constitution,  the  laws  of  the  United  States,  and  treaties  made,  or  which 
shall  be  made,  under  their  authority;  *  *  *  to  controversies  be- 
tween two  or  more  States,"  and  the  Supreme  Coiuii  is  vested  with  origi- 
nal jiuisdiction  in  cases  ''in  which  a  State  shall  be  a  party."  The  Su- 
preme Court  has,  therefore,  jurisdiction  of  a  case  by  a  State  against 
another  State  of  the  American  Union,  but  as  a  coiui;  it  can  merely  take 
jurisdiction  of  a  case  involving  law  or  equity.  It  naturally  and  neces- 
sarily follows  that  the  court  must  determine  whether  the  case  presented 
to  it  is  one  involving  law  or  equity;  that  is  to  say,  the  Supreme  Coiui; 
is  obliged  to  determine  upon  the  threshhold  whether  or  not  the  case  is 
justiciable. 

The  right  of  a  court  so  to  do  seems  to  be  inherent  and  to  be  equally 
well  settled  in  international  as  in  national  law.  Thus,  Lord  Lough- 
borough held  that  the  Mixed  Commission,  organized  under  Article  7 
of  the  Jay  Treaty,  must  determine  its  jurisdiction,  stating  "that  the 
doubt  respecting  the  authority  of  the  commissioners  to  settle  their  own 
jurisdiction  was  absurd;  and  that  they  must  necessarily  decide  upon 
cases  being  within,  or  without,  their  competency."  (Moore's  Inter- 
national Abitrations,  Vol.  I,  p.  327.)  The  question  arose  and  was  elab- 
orately considered  in  the  case  of  Rhode  Island  v.  Massachusetts  (12 
Peters  657),  decided  in  1838,  in  which  Massachusetts  objected  to  the 
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jurisdiction  of  the  court  on  the  ground  that  the  question  (one  of  bound- 
ary) involved  sovereignty,  which  was  a  political,  not  a  judicial,  question. 
In  delivering  the  judgment  of  the  court,  Mr.  Justice  Baldwin  said: 

Before  we  can  proceed  in  this  cause,  we  must,  therefore,  inquire  whether  we  can 
hear  and  determine  the  matters  in  controversy  between  the  parties,  who  are  two 
States  of  this  Union,  sovereign  within  their  respective  boundaries,  save  that  portion 
of  power  which  they  have  granted  to  the  federal  government,  and  foreign  to  each 
other  for  all  but  federal  purposes. 

*  *  *  Those  States  •  ♦  ♦  adopted  the  constitution,  by  which  th^  re- 
spectively made  to  the  United  States  a  grant  of  judicial  power  over  controversies 
between  two  or  more  States.  By  the  Constitution,  it  was  ordained,  that  this  judicial 
power,  in  cases  where  a  State  was  a  party,  should  be  exercised  by  this  court  as  one 
of  original  jurisdiction.  The  States  waived  thdr  exemption  from  judicial  power 
(6  Wheat.  378,  380),  as  sover^gns  by  original  and  inherent  right,  by  thdr  own  grant 
of  its  exercise  over  themselves  in  such  cases,  but  which  they  would  not  grant  to  any 
inferior  tribunal.  By  this  grant,  this  court  has  acquired  jurisdiction  over  the  parties 
in  this  cause,  by  their  own  consent  and  delegated  authority;  as  their  agent  for  exe- 
cuting the  judicial  power  of  the  United  States  in  the  cases  specified. 

As  to  the  distinction  between  a  political  and  a  judicial  question,  Mr. 
Justice  Baldwin,  speaking  for  the  court,  said: 

The  f oundeiB  ci  our  government  could  not  but  know,  what  has  ever  been,  and  is, 
familiar  to  every  statesman  and  jurist,  that  all  controveFsies  between  nations,  are, 
in  this  sense,  political  and  not  judicial,  as  none  but  the  sovereign  can  settle  them. 
In  the  Dedaiation  of  Independence,  the  States  assumed  their  equal  station  among 
the  Powers  of  the  earth,  and  asserted  that  they  could  of  right  do,  what  other  inde- 
pendent states  could  do,  ''declare  war,  make  peace,  contract  alliances,"  of  conse- 
quence, to  settle  their  controversies  with  a  foreign  Power,  or  among  themselves, 
which  no  State,  and  no  Power,  could  do  for  them.  They  did  contract  an  alliance 
with  France,  in  1778;  and  with  each  other,  in  1781;  the  object  of  both  was  to  defend 
and  secure  their  asserted  rights  as  states;  but  they  surrendered  to  Congress,  and  its 
appointed  court,  the  ri^t  and  power  of  settling  their  mutual  controvernes;  thus 
making  them  judicial  questions,  whether  they  arose  on  ''boundary,  jurisdiction  or 
any  other  cause  whatever."  There  is  ndther  the  authority  of  law  or  reason  for  the 
position,  that  boundary  between  nations  or  states,  is,  in  its  nature,  any  more  a  politi- 
cal question,  than  any  other  subject  on  which  they  may  contend.  None  can  be 
settled  without  war  or  treaty,  which  is  by  political  power;  but  under  the  old  and  new 
confederacy,  they  could  and  can  be  settled  by  a  court  constituted  by  themsdves, 
as  their  own  substitutes,  authorized  to  do  that  for  states,  which  states  alone  could 
do  before.  We  are  thus  pointed  to  the  true  boundary  line  between  political  and  judi- 
cial power  and  questions.  A  soverdgn  decides  by  his  own  will,  which  is  the  supreme 
law  within  his  own  boundary  (6  Pet.  714;  9  Ibid.  748;)  a  court  or  judge  decides  ac- 
cording to  the  law  prescribed  by  the  soverdgn  power,  and  that  law  is  the  rule  for  judg- 
ment. The  submission  by  the  sovereigns,  or  states,  to  a  court  of  law  or  equity,  of  a 
controveny  between  them,  without  prescribing  any  rule  of  decision,  gives  power 
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to  decide  aooording  to  the  appropriate  law  of  the  case  (11  Ves.  294);  which  depends 
on  the  subject-matter,  the  source  and  nature  of  the  claims  of  the  parlies,  and  the 
law  which  governs  them.  From  the  time  of  such  submission,  the  question  ceases  to 
be  a  political  one,  to  be  decided  by  the  sic  volot  sicjubeo,  of  political  power;  it  comes 
to  the  court,  to  be  decided  by  its  judgment,  legal  discretion  and  solemn  consideration 
of  the  rules  of  law  appropriate  to  its  nature  as  a  judicial  question,  depending  on  the 
exercise  of  judicial  power;  as  it  is  bound  to  act  by  known  and  settled  principles  of 
national  or  municipal  jurisprudence,  as  the  case  requires.    *    *    « 

These  considerations  lead  to  the  definition  of  political  and  judicial  power  and 
questions;  the  former  is  that  which  a  sovereign  or  state  exerts  by  his  or  its  own  au- 
thority, as  reprisal  and  confiscation  (3  Ves.  429);  the  latter  is  that  which  is  granted 
to  a  court  or  judicial  tribunal.  So,  of  controversies  between  states;  they  are  in  their 
nature  political,  when  the  sovereign  or  state  reserves  to  itself  the  right  of  deciding  of  it ; 
makes  it  "the  subject  of  a  treaty,  to  be  settled  as  between  states  independent,''  or 
"the  foundation  of  representations  from  state  to  state."  This  is  political  equity,  to 
be  adjudged  by  the  parties  themselves,  as  contradistinguished  from  judicial  equity, 
administered  by  a  court  of  justice,  decredng  the  equum  et  bonvm  of  the  case,  let  who 
or  what  be  the  parties  before  them.  (Rhode  Island  v.  Massachusetts,  12  Pet.  657, 
720,  736-738.) 

It  thus  appears  from  this  that  the  Supreme  Court  of  the  United 
States,  invested  by  the  Constitution  with  original  jurisdiction  in  suits 
between  States  of  the  Union,  passes  upon  and  determines  its  compe- 
tency, and  in  so  doing  necessarily  decides  whether  the  particular  ques- 
tion submitted  to  it  is  properly  within  its  jurisdiction;  that  is  to  say, 
whether  it  is  justiciable,  in  the  sense  that  it  involves  law  or  equity. 

If  the  States  in  controversy  accept  the  jurisdiction  of  the  court  and 
appear  by  counsel,  the  case  takes  the  usual  course,  resulting  in  a  judg- 
ment for  plaintiff  or  defendant.  The  question,  however,  early  arose, 
how  the  defendant  State  should  be  sununoned  before  the  court,  whether 
its  presence  could  be  compelled  or  whether,  in  its  absence,  the  plaintiff 
could  present  his  case  ex  parte  and  judgment  be  rendered  by  default. 

In  the  case  of  New  Jersey  v.  New  York  (3  Peters  461),  decided  by 
the  Supreme  Court  in  1830,  the  State  of  New  York  did  not  appear  and 
the  State  of  New  Jersey  asked  for  a  sybpcena  to  be  issued  against  New 
York  to  appear  by  counsel  and  argue  the  question.  Chief  Justice  Mar- 
shall, delivering  the  opinion  of  the  court,  said: 

As  no  one  appears  to  argue  the  motion  on  the  part  of  the  State  oi  New  Yoric,  and 
the  precedent  for  granting  the  process  has  been  established  upon  very  grave  and  sol- 
emn argument,  in  the  case  of  Chisholm  v.  State  of  Georgia,  2  Dall.  419,  and  Grayson 
V.  State  of  Virginia,  3  Ibid.,  320,  the  court  do  not  think  it  proper  to  require  an  ex 
parte  argument  in  favor  oi  their  authority  to  grant  the  avhpcBnOj  but  will  follow  the 
precedent  heretofore  established.    The  court  are  the  more  disposed  to  adopt  this 
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ooune,  as  the  State  of  New  Yoik  will  still  be  at  liberty  to  contest  the  piooeeding,  at  a 
future  time,  in  the  course  of  the  cause,  if  it  shall  dx)oee  to  insist  upon  the  objection. 

This  case  decided  that  the  plaintiff  was  entitled  to  a  subpcma  against 
the  defendant  State.  Should  the  defendant  State,  however,  refuse  to 
appear,  does  the  court  compel  the  appearance  of  the  defendant  or  does 
the  court  allow  the  plaintiff  to  proceed  ex  parte  in  the  absence  of  the 
defendant? 

This  situation  arose  in  a  later  stage  of  the  case  of  New  Jersey  v.  New 
york  (5  Peters  284),  decided  by  the  Supreme  Court  in  1831.  In  this 
very  important  case  Chief  Justice  Marshall  considered  the  suits  which 
had  already  been  entertained  between  State  and  State  and  summarized 
the  procedure,  stating  that  service  of  process  of  the  court  upon  governor 
and  Attorney  General  of  the  State  sixty  days  before  the  return  day  of 
the  process  is  sufficient  service,  and  that  upon  failure  of  the  defendant 
State  to  appear  and  to  litigate  the  case  after  proof  of  such  service,  the 
court  would  allow  the  plaintiff  to  proceed  ex  parte  in  the  absence  of  the 
defendant.    Thus,  Chief  Justice  Marshall  said,  speaking  for  the  court: 

It  has,  then,  been  settled  by  our  predecessors,  on  great  deliberation,  that  this  court 
may  exercise  its  ori|^nal  jurisdiction  in  suits  against  a  State,  under  the  authority 
conferred  by  the  C(H)8titution  and  existing  acts  of  Congress.  The  rule  respecting 
the  process,  the  persons  on  whom  it  is  to  be  served,  and  the  time  ci  service,  are  fixed. 
The  course  of  the  court  on  the  failure  of  the  State  to  appear,  after  the  due  service 
of  process,  has  been  also  prescribed. 

In  this  case,  the  subpoena  has  been  served,  as  is  required  by  the  rule.  The  com- 
plainant, according  to  the  practice  of  the  court,  and  according  to  the  general  order 
made  in  the  case  of  Grayson  v.  Commonwealth  of  Virginia  has  a  right  to  proceed 
ex  parte;  and  the  court  will  make  an  order  to  that  effect,  that  the  cause  may  be  pre- 
pared for  a  final  hearing.  If,  upon  bdng  served  with  a  copy  of  such  order,  the  de- 
fendant shall  still  fail  to  appear,  or  to  show  cause  to  the  contrary,  this  court  will, 
as  soon  thereafter  as  the  cause  shall  be  prepared  by  the  complainant,  proceed  to 
a  final  hearing  and  decision  thereof.  But  inasmuch  as  no  final  decree  has  been  pro- 
nounced or  judgment  rendered  in  any  suit  heretofore  instituted  in  this  court  against 
a  State,  the  question  of  proceeding  to  a  final  decree  will  be  considered  as  not  condu- 
'  sively  settled,  until  the  cause  shall  come  on  to  be  heard  in  chi^. 

The  plaintiff  may,  however,  prefer  to  have  the  defendant  State  appear 
by  appropriate  counsel  and  to  have  the  case  litigated  in  its  presence. 
The  question  arises  whether  coercive  measures  will  be  used  against  the 
defendant  State  in  order  to  compel  its  appearance.  This  situation  arose 
in  the  case  of  Massachusetts  v.  Rhode  Island  (12  Peters  755),  decided 
in  1838.    In  the  case  of  Rhode  Island  v.  Massachusetts  (12  Peters  655), 
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already  referred  to,  Massachusetts  appeared  by  counsel  to  deny  the 
jurisdiction  of  the  court.  After  the  decision  in  favor  of  accepting  juris- 
diction, Daniel  Webster,  who  had  argued  the  case  for  Massachusetts, 
moved  the  court  "for  leave  to  withdraw  the  plea  filed  on  the  part  of 
that  State;  and  also  to  withdraw  the  appearance  heretofore  entered  for 
the  State."  In  delivering  the  opinion  of  the  court,  Mr.  Justice  Thomp- 
son considered  the  procedure  in  cases  of  this  kind,  and  showed  .the 
successive  steps  by  which  that  procedure  had  been  moulded  by  the 
court,  after  which  he  thus  proceeded: 

By  such  i»oceedings,  therefore,  showing  progressiye  stages  in  cases  towards  a  final 
hearing,  and  in  aooordanoe  with  this  course  of  practice;  the  court,  in  the  case  of  New 
Jersey  v.  New  York  [5  Pet.  287],  adopted  the  course  prescribed  by  the  general  order 
made  in  the  case  of  Grayson  v.  Commonwealth  of  Virginia  [3  Dall.  320];  and  entered 
a  rule,  that  the  subptena  having  been  returned,  executed  sixty  days  before  the  return- 
day  thereof,  and  the  defendant  having  failed  to  appear,  it  is  decreed  and  ordered, 
that  the  complainant  be  at  liberty  to  proceed  ex  parte;  and  that  unless  the  defendant, 
on  being  served  with  a  copy  of  this  decree,  shall  appear  and  answer  the  biU  of  the 
complainant,  the  court  will  proceed  to  hear  the  cause  on  the  part  of  the  complainant, 
and  decree  on  the  matttf  of  the  said  bill.  So  that  the  practice  aeenu  to  he  wdl  settled, 
that  in  suits  against  a  State,  if  the  State  shall  reftise  or  neglect  to  appear,  upon  due  service 
of  process,  no  coercive  measure  wiU  he  taken  to  compd  appearance;  hut  the  complainant, 
or  plaintiff,  wiU  he  allowed  to  proceed  ex  parte. 

If,  upon  this  view  of  the  case,  the  counsel  for  the  State  of  Massachusetts  shall 
elect  to  withdraw  the  appearance  heretofore  entered,  leave  will  accordingly  be  given; 
and  the  State  of  Rhode  Island  may  proceed  ex  parte.  And  if  the  appearance  is  not 
withdrawn,  as  no  testimony  has  been  taken,  we  shall  allow  the  parties  to  withdraw 
or  amend  the  pleadings;  under  such  order  as  the  court  shall  hereafter  make. 

It  thus  appears  that  the  defendant  State  is  summoned  in  order  that 
it  may  know  the  case  in  which  it  is  expected  to  appear  and  to  contest, 
but  that  if  it  fails  to  appear,  or  if  it  appears  and  asks  that  its  appearance 
be  withdrawn,  the  case  will  proceed  against  it  in  its  absence;  and  its 
appearance  may  even  be  withdrawn,  because  appearance  seems  to  be 
voluntary.  The  question  next  arises  as  to  the  procedure  to  be  followed 
in  the  trial  and  disposition  of  the  case. 

In  a  later  stage  of  the  case  of  Rhode  Island  v.  Massachusetts  (14 
Peters  210),  decided  by  the  Supreme  Court  in  1840,  Chief  Justice  Taney, 
speaking  for  the  court,  discussed  the  question  of  procedure  and  stated 
it  to  be  as  follows: 

The  case  to  be  determined  is  one  of  peculiar  character,  and  altogether  unknown 
in  the  ordinary  course  of  judicial  proceedings.  It  is  a  question  of  boundary  between 
two  sovereign  states,  litigated  in  a  court  of  justice;  and  we  have  no  precedents  to 
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guide  us  in  the  forms  and  modes  of  proceedings,  by  which  a  oontrovergy  of  this  de- 
scription can,  most  conveniently,  and  with  justice  to  the  parties,  be  brought  to  a 
final  hearing.  The  subject  was,  however,  fully  considered  at  January  term  183S, 
when  a  motion  was  made  by  the  defendant  to  dismiss  this  biU.  Upon  that  occasion, 
the  court  determined  to  frame  their  proceedings  according  to  those  which  had  been 
adopted  in  the  English  courts,  in  cases  most  analogous  to  this,  when  the  boundaries 
of  great  political  bodies  had  been  brought  into  question.  And  acting  upon  this 
principle,  it  was  then  decided,  that  the  rules  and  practice  of  the  court  of  chancery 
should  govern  in  conducting  this  suit  to  a  final  issue.  The  reasoning  upon  which 
that  decision  was  founded,  is  fully  stated  in  the  opinion  then  delivered;  and  upon 
reexamining  the  subject,  we  are  quite  satisfied  as  to  the  correctness  of  this  decision 
(12  Peters  736,  739). 

The  proceedings  in  this  case  will,  therefore,  be  regulated  by  the  rules  and  usages 
of  the  court  of  chancery.  Yet,  in  a  controversy  where  two  soverogn  states  are  con- 
testing the  boundary  between  them,  it  will  be  the  duty  of  the  court  to  mould  the 
rules  of  chancery  practice  and  pleading,  in  such  a  manner  as  to  bring  this  case  to  a 
final  hearing  on  its  real  merits.  It  is  too  important  in  its  character,  and  the  interests 
concerned  too  great,  to  be  decided  upon  the  mere  technical  principles  of  chancery 
pleading.  And  if  it  appears  that  the  plea  put  in  by  the  defendant  may  in  any  degree 
embarrass  the  complainant  in  bringing  out  the  proofs  of  her  claim,  on  which  she  re- 
lies, the  case  ought  not  to  be  disposed  of  on  such  an  issue.  Undoubtedly,  the  defend- 
ant must  have  the  full  benefit  of  the  defence  which  the  plea  discloses;  but  at  the  same 
time,  the  proceedings  ought  to  be  so  ordered  as  to  give  the  complainant  a  full  hearing 
upon  the  whole  of  her  case.  In  ordinary  cases  between  individuals,  the  court  of 
chancery  has  always  exercised  an  equitable  discretion  in  relation  to  its  rules  of  plead- 
ing whenever  it  has  been  found  necessary  to  do  so  for  the  purposes  of  justice.  And  in 
a  case  like  the  present,  the  most  liberal  principles  of  practice  and  pleading  ought, 
unquestionably,  to  be  adopted,  in  order  to  enisle  both  parties  to  present  their  re- 
spective claims  in  their  full  strength.    *    *    « 

The  course  determined  on  recommends  itself  strongly  to  the  court,  because  it 
appears  to  be  the  only  mode  in  which  full  justice  can  be  done  to  both  parties.  Each 
will  now  be  able  to  come  to  the  final  hearing,  upon  the  real  merits  of  ih&T  respective 
claims,  unembarrassed  by  any  technical  rules.  Such,  unquestionably,  is  the  attitude 
in  which  the  parties  ought  to  be  placed  in  relation  to  each  other.  If  the  defendant 
supposes  that  the  bill  does  not  disclose  a  case  which  entitled  Rhode  Island  to  the 
relief  she  sedcs,  the  whole  subject  can  be  brought  to  a  hearing  by  a  demurrer  to  the 
bill.  If  it  is  supposed,  that  any  facts  are  misconceived  by  the  complainants,  and, 
therefore,  erroneously  stated,  the  defendants  can  put  these  in  issue  by  answering  the 
bill.  The  whole  case  is  open;  and  upon  the  rule  to  answer  which  the  court  will  lay 
upon  the  defendant,  Massachusetts  is  entirely  at  liberty  to  demur  or  answer,  as  she 
may  deem  best  for  her  own  interests. 

Finally,  the  question  ariaes,  whether  a  decision  of  the  Supreme  Court 
in  the  case  of  a  suit  between  States  will  be  executed  by  force?  This 
question  arose  and  was  elaborately  considered  by  the  Supreme  Court 
in  a  case  involving  interstate  rendition  under  the  Constitution  and  Act 
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of  Congress  of  1793  prescribing  procedure.    Chief  Justice  Taney,  speak- 
ing for  a  unanimous  court,  said: 

It  [the  Act  of  1793]  does  not  purport  to  gjve  authority  to  the  State  Executive  to 
arrest  and  deliver  the  fugitive,  but  requires  it  to  be  done,  and  the  language  of  the 
law  implies  an  absolute  obligation  which  the  State  authority  is  bound  to  perform. 
And  when  it  q>eak8  of  the  duty  of  the  Governor,  it  evidently  points  to  the  duty 
imposed  by  the  Constitution  in  the  clause  we  are  now  considering.  The  perform- 
ance of  this  duty,  however,  is  left  to  depend  on  the  fidelity  of  the  State  Executive 
to  the  compact  entered  into  with  the  other  States  when  it  adopted  the  Constitu- 
tion of  the  United  States,  and  became  a  member  of  the  Union.  It  was  so  left  by 
the  Constitution,  and  necessarily  so  left  by  the  Act  of  1793. 

And  it  would  seem  that  when  the  Constitution  was  framed,  and  when  this  law  was 
passed,  it  was  confidently  believed  that  a  sense  of  justice  and  of  mutual  interest 
would  insure  a  faithful  execution  of  this  constitutional  provision  by  the  Executive 
of  every  State,  for  every  State  had  an  equal  interest  in  the  execution  of  a  compact 
absolutely  essential  to  their  peace  and  well-being  in  their  internal  concerns,  as  well 
as  members  of  the  Union.  Hence  the  use  of  the  words  ordinarily  employed  when  an 
undoubted  obligation  is  required  to  be  performed,  "it  shall  be  his  duty.'' 

But  if  the  Governor  of  Ohio  refuses  to  discharge  this  duty,  there  is  no  power  dele- 
gated to  the  General  Goveimnent,  either  through  the  Judicial  Department  or  any 
other  department,  to  use  any  coercive  means  to  compel  him.  (Kentucky  v,  Dennison, 
24  Howard  66.) 

It  thus  appears  that  the  Supreme  Court  of  the  United  States  has 
original  jurisdiction  in  suits  between  States  of  the  American  Union; 
that  the  causes  in  dispute  shall  involve  law  or  equity;  that  the  court 
necessarily  passes  upon  its  competence  and  decides  whether  or  not  the 
particular  case  be  within  its  jurisdiction,  that  is  to  say,  that  it  involves 
law  or  equity;  that  upon  assuming  jurisdiction  a  subpcena  will  be  issued 
in  behalf  of  the  complaining  State  against  the  defendant  State;  that 
upon  failure  of  the  defendant  to  appear  the  court  will  retain  jurisdiction 
of  the  case  and  allow  the  plaintiff  to  continue  the  case  ex  parte;  that  the 
defendant,  having  appeared,  may  withdraw  its  appearance;  that  the 
presence  of  the  defendant  State  will  not  be  compelled;  that  the  procedure 
appropriate  between  individuals  will  be  modified  by  the  court  in  such  a 
way  as  to  afford  the  States  in  litigation  full  opportunity  to  have  the  case 
decided  on  its  merits;  that  in  the  absence  of  the  defendant  judgment 
will  be  rendered  by  default;  and  finally,  that  the  judgment  against  the 
State  is  not  subject  to  execution  by  force,  as  is  the  case  in  disputes  be- 
tween individusds. 

The  decision  of  the  Supreme  Court  in  the  long  drawn-out  controvergy 
between  Virginia  and  West  Virginia  will  be  awaited  with  no  ordinary 
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interest,  as  it  involves  a  question  of  very  great  importance  in  that  due 
process  of  law  which  does  and  must  exist  between  the  States,  if  justice 
is  to  be  administered  through  courts  of  justice. 

James  Brown  Sgott. 

the  von  igel  case 

The  von  Igel  case  raises  certain  interesting  questions  of  diplomatic 
privilege,  the  facts  publicly  reported  being  as  follows: 

In  April  last  Herr  Wolf  von  Igel,  former  secretary  of  Captain  von 
Papen,  was  arrested  in  his  New  York  office  and  his  papers  seized.  These 
were  said  to  contain  evidence  of  their  owners'  complicity  in  conspiracies 
against  the  neutrality  of  the  United  States,  along  with  the  revelation 
of  others  implicated  with  him.  Copies  were  made  of  some  or  all  of  these. 
Against  this  action  Count  Bernstorff  protested,  claiming  von  Igel  to 
be  an  attach^  of  the  German  Embassy  and  the  papers  therefore  Embas^ 
documents  privileged  from  seizure. 

The  Department  of  State  replied  that  the  actions  complained  of  were 
conunitted  before  von  Igel  became  connected  with  the  German  Embassy. 
As.  to  the  papers,  von  Bemstorflf  was  asked  to  identify  what  belonged 
to  the  Embassy.  This  request  was  thought  to  be  an  embarrassing  one, 
since  copies  were  kept  and  responsibility  for  unfriendly  acts  might  thus 
be  held  to  be  confessed.    The  request  was  refused. 

Assuming  that  the  facts  are  correctly  stated,  the  questions  at  issue 
appear  to  be: 

1.  Does  subsequent  connection  with  a  foreign  embassy  or  legation 
wipe  out  the  liability  for  acts  previously  committed? 

2.  May  a  foreign  diplomatic  agent  claim  at  will  any  papers  as  belong- 
ing to  his  Government  without  identification  and  proof? 

3.  In  the  case  cited  above,  if  the  papers  were  surrendered,  could 
copies  be  properly  kept? 

4.  Is  there  any  law  paramoimt  to  the  right  of  diplomatic  im- 
munity? 

Taking  up  these  questions  serUUim,  we  remark  that  from  the  mcxnent 
that  von  Igel  was  certified  to  as  a  member  of  the  German  Embas^ 
staff,  his  immunities  became  operative  and  his  papers  became  inviolable. 
All  this  is  a  question  of  record.  The  object  of  this  immunity  is  to  add 
to  his  serviceability,  not  to  screen  him  from  the  consequences  of  illegal 
acts.    It  is  inconceiveable  that  a  man  should  be  taken  into  the  service 
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of  an  embassy  in  order  to  screen  him.  Prior  offences  must  have  been 
miknown  to  the  head  of  the  embassy,  else  he  would  not  have  been  ap- 
pointed. Otherwise  scandal  results.  The  reputation  of  an  embassy 
demands  that  its  members  observe  the  law.  The  presumption,  there- 
fore, seems  to  me  strong,  not  only  that  prior  offences  are  not  wiped  out 
by  reason  of  a  subsequent  diplomatic  character,  but  also  that  the  em- 
bassy to  which  such  an  offender  is  attached  must  desire  to  purge 
itself,  and  must  insist  upon  their  trial,  if  necessary,  their  punish- 
ment. 

But  with  papers  it  may  be  different.  They  may  truly  relate  to  the 
work  of  the  embassy  and  be  in  no  v^ise  charged  with  their  custodian's 
earlier  doings.  It  is  therefore  just  to  allow  the  embassy  head  to  say 
what  their  character  is.  To  take  copies  of  them  negatives  their  inviola- 
bility. 

Moreover,  and  here  we  come  to  our  second  query,  no  one  else  can 
determine  their  character.  No  one  else  is  in  a  position  to  know  it.  You 
have  got  to  trust  your  resident  minister  altogether,  or  not  at  all  and 
have  him  recalled.  If  he  is  plotting  against  you,  there  is  your  right  of 
self-defense,  of  course,  but  espionage  or  knowledge  of  his  secrets  by 
judicial  process  should  not  be  necessary  to  self-defense;  they  are  not 
consistent  with  real  immunity.  Nor  is  it  immunity  to  surrender  papers 
of  which  copies  are  kept.  It  is  not  the  substance  of  the  papers,  but 
the  knowledge  derived  from  them  which  counts.  Real  immunity  de- 
mands that  you  shall  not  know  what  they  import.  In  default  of  actual 
precedents,  then,  I  should  incline  to  think  in  the  case  in  point  that  von 
Igel  could  properly  be  arrested  and  tried  for  offences  charged  to  have 
been  committed  before  his  diplomatic  character  attached;  that  if  von 
Bemstorff  claimed  von  Igel's  papers  as  embassy  documents,  they  ought 
to  have  been  held  inviolable  and  that  no  copies  of  them  should  be  re- 
tained. 

The  right  of  a  state  to  defend  itself  has  been  alluded  to.  Here  we 
have  precedents;^  here  we  are  on  firmer  ground.  If  any  member  of  an 
embassy,  resident  in  a  state,  plots  against  it,  attempts  to  injure  its 
integrity,  its  neutrality,  its  vital  interests,  its  rights  are  superior  to  his 
rights,  and  he  may  be  arrested  and  sent  out  of  the  country.  Even  then, 
however,  he  is  not  under  the  jurisdiction  of  his  place  of  residence.  The 
right  of  self-defense  in  the  state  exists  for  protection,  not  for  punishment; 
that  is  left  to  his  own  government. 

T.   S.  WOOLSEY. 
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SOME   ADUMBRATIONS   AS    TO    EUROPEAN   PEACE 

It  may  be  worth  while  collating  in  chronological  order  some  of  the 
many  utterances,  mainly  from  official  sowces,  which  canvass  the  pos- 
sible termination  of  the  European  War.  They  are  not  as  yet  very 
coherent  or  consistent.  They  show  no  agreement  as  to  the  terms  of 
peace  or  the  persons  who  would  be  acceptable  as  arbitrators.  They 
do  show,  it  is  submitted,  that  the  Powers  involved  are  seriously  consid- 
ering the  termination  of  the  great  conflict  and  that  there  are  tentative 
endeavors  to  ascertain  both  domestic  and  foreign  sentiment  on  this 
subject.  Each  shrinks  from  expressions  which  may  encourage  his  enemy 
or  dishearten  his  friends.  Each  fears  that  any  concession  may  be  re- 
garded as  indicating  exhaustion,  and  as  a  display  of  the  white  flag. 
The  situation  is  exactly  such  as  may  be  helped  by  the  good  offices  of  a 
neutral  government  which  has  no  ulterior  purposes  to  serve  except  the 
general  good. 

The  almost  daily  suggestions,  emanating  from  many  sources,  as  to 
the  willingness  and  ability  of  the  Holy  Father  to  seek  to  adjust  the  re- 
lations of  the  warring  Powers  do  not  afford  substantial  hope.  It  must 
be  recalled  that  Great  Britain  is  distinctly  a  Protestant  Power.  Russia 
is  dominated  by  the  Greek  Church.  Germany  is  controlled  by  Prussia, 
a  Protestant  kingdom,  ruled  by  the  Hohenzollerns,  a  Protestant  dynasty; 
France  and  Italy  are  in  a  state  of  direct  conffict  with  the  Papacy.  Tur- 
key and  Japan  cannot  be  described  as  in  religious  or  moral  agreement 
with  His  Holiness,  and  Austria,  alone  of  the  larger  Powers  involved,  has 
anything  like  close  or  friendly  relations  with  the  Holy  See.  These  sug- 
gestions of  pontifical  intervention  or  mediation  may  therefore  be  dis- 
regarded as  barren  and  unfruitful. 

April  10.  Sir  Edward  Grey  declared  to  a  reporter  "Peace  coun- 
sels that  are  purely  abstract  and  make  no  attempt  to  discriminate 
between  the  rights  and  wrongs  of  thb  war  are  ineffective  if  not 
irrelevant." 

May  6.  The  German  Chancellor,  Herr  Von  Jagow,  in  his  note  to  our 
Ambassador  at  Berlin  as  to  the  use  of  submarines  against  merchant 
ships,  among  other  thingSi  said, 

The  German  Government,  conscious  of  Gennsjiy'8  strength,  twice  within  the  last 
few  months  announced  before  the  world  its  readiness  to  make  peace  on  a  basb  safe- 
guarding Germany's  vital  interests,  thus  indicating  that  it  is  not  Gennany^s  fault  if 
peace  is  still  withheld  from  the  nations  of  Europe. 
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Mat  11.  Mr.  Lansing  published  a  somewhat  guarded  denial  as  to 
peace  conferences  with  the  British  Ambassador  or  Mr.  J.  P.  Morgan 
or  communications  as  to  peace  from  the  Pope. 

May  14.  President  PoincarS,  in  an  address  at  Nancy,  having  reference 
to  the  declarations  of  Germany  in  her  reply  to  the  American  note,  said, 

France  does  not  want  Germany  to  tender  peaoe,  but  wants  her  adversary  to  ask  for 
peace.     ♦    •    ♦ 

We  do  not  submit  to  their  conditions,  we  want  to  impose  ours  on  them.  We  do 
not  want  a  peace  which  would  leave  imperial  Germany  with  the  power  to  recommence 
the  war  and  keep  Europe  eternally  menaced.  We  want  peace  which  receives  from 
restored  rights  serious  gurantees  of  equilibrium  and  stability.  So  long  as  that  peace 
is  not  assured  to  us,  so  long  as  our  enemies  will  not  recognize  themselves  as  van- 
quished, we  will  not  cease  to  fight. 

The  French  press  has  widely  characterized  this  statement  as  the  final 
and  authoritative  announcement  of  the  policy  of  France. 

May  16.  The  New  York  Herald  published  the  following  as  an  ofiScial 
dispatch  received  by  the  British  Embassy  in  Washington: 

Rumors  of  an  early  peace  rest  only  in  Germany.  It  is  the  last  gasp  of  the  German 
peace  propaganda.  There  is  no  intention  either  of  England  or  any  one  of  her  Allies 
to  be  deterred  or  turned  aside  from  tasks  they  have  undertaken. 

The  New  York  Sun  of  May  19th,  describes  a  riotous  discussion  in 
the  Reichstag,  where  Deputy  Haase,  sociaUst,  declared  amid  cries  of 
"Throw  him  out":  "One  thing  I  will  tell  you;  those  are  the  best  pa- 
triots who,  after  twenty  months  of  war,  champion  the  concentration 
of  the  peoples  and  the  conclusion  of  the  war"  and  amid  violence  and 
confusion  President  Kaempf  adjourned  the  session. 

May  22.  Premier  Briand,  addressing  visiting  Russian  officials  in  Paris, 
said,  "Peace  would  come  after  a  decisive  victory  and  would  insure 
against  another  world  war." 

This  was  commented  on  in  the  press  as  an  answer  to  the  German 
propaganda  for  peace  and  as  stopping  efforts  for  peace  by  President 
Wilson. 

M.  Ren6  Viviani,  of  the  French  Cabinet,  said  at  Petrograd  that  the 
Allies  "intended  to  break  Germany's  heavy  sword." 

May  25.  A  resolution  was  introduced  in  the  United  States  Senate  by 
Senator  Lewis,  of  Illinois,  requesting  President  Wilson  to  tender  peace 
overtures  to  the  combatants  looking  toward  arbitration  by  the  neutral 
nations,  with  the  United  States  as  referee,  at  the  same  date  President 
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Wilson  expressed  his  views  to  others  that  an  offer  to  mediate  would  be 
opportune  at  the  present  moment. 

May  27.  President  Wilson,  in  addressing  the  League  to  Enforce  Peace, 
as  the  dispatches  put  it,  ''outlined  in  general  terms  the  basis  on  which 
the  United  States  would  undertake  to  suggest  or  initiate  a  movement 
for  peace  in  Europe." 

He  there  said, 

that,  if  it  were  our  privilege  to  suggest  a  movement  for  peace,  our  people  "  would  wish 
their  government  to  move  along  these  lines" : 

First.  Such  a  settlement  with  regard  to  their  own  immediate  interests  as  the  bel- 
ligerents may  agree  upon.  We  have  nothing  material  of  any  kind  to  ask  for  ourselves 
and  are  quite  aware  that  we  are  in  no  sense  or  degree  parties  to  the  present  quarrel. 
Our  interest  is  only  in  peace  and  its  future  guarantees. 

Second,  A  imiversal  association  of  the  nations  to  maintain  the  inviolate  security 
of  the  highway  of  the  seas  for  the  common  and  unhindered  use  of  all  the  nations  of  the 
world,  and  to  prevent  any  war  begun  either  contraiy  to  treaty  covenants  or  without 
warning  and  full  submission  of  the  causes  to  the  opinion  of  the  worid,  a  virtual  guaran- 
tee of  territorial  integrity  and  political  independence. 

He  further  said  that  "public  right  must  henceforth  take  precedence 
over  the  individual  interests  of  particular  nations,"  and  he  advocated 
the  banding  together  of  all  nations  to  see  that  such  right  prevailed,  and 
said  that  the  United  States  was  willing  to  be  partner  in  such  an  asso- 
ciation. 

President  Wilson's  "peace  speech"  was  warmly  commended  by  the 
London  Daily  News,  which  found  his  arguments  almost  identical  with 
Sir  Edward  Grey's  recent  utterances.  It  says,  "His  ideals  will  be  un- 
hesitatingly indorsed  by  the  Entente  Powers.** 

M.  Clemenceau,  however,  says  in  an  editorial  "The  Kaiser's  childlike 
diplomacy  has  found  a  complacent  listener  in  President  Wilson  *  *  * 
Mr.  Wilson  is  a  candidate  for  reelection.  His  mediation,  if  Europe 
accepted  it,  would  be  the  only  title  he  needs,"  but  that  "he  pubUcly 
proclaimed  his  offer  of  intervention.  Thus,  as  ^ny  man  of  common 
sense  would  have  foretold,  his  proposition  is  received  with  cautious 
coldness." 

"  Events  will  show,  cher  Monsieur  le  President!  Do  not  rush  your 
judgment." 

May  30.  The  dispatches  of  May  30th,  from  Berlin  via  The  Hague, 
report  conflicting  opinions  as  expressed  in  the  Reichstag.  Dr.  Stress- 
mann.  National  Liberal,  said, 
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To  be  sure  there  is  with  us,  too,  a  strong  feeling  for  peace  in  the  army  and  the  na- 
tion. But  if  you  were  to  let  the  German  nation  vote  on  whether  it  would  suffer 
Wilson,  the  protector  of  America's  arms  and  ammunition  shipments  and  of  the 
English  hunger  war,  to  act  as  peace  mediator,  you  would  find  a  vanishing  minority. 
We  would  not  reject  peace  mediation  of  a  really  neutral  Power,  perhaps  that  of  the 
President  of  Switzerland,  but  the  hand  of  Wilson  we  reject,  and  we  believe  ourselves 
one  with  the  overwhelming  majority  of  the  German  people.  (Applause  from  Conser- 
vative and  National  liberals,  protest  from  Socialists  and  libends.) 

Herr  Von  Grafe  said, 

We  must  bear  in  mind  that  England  and  its  transatlantic  friend  are  trying  to  wage 
a  hunger  war  against  our  women  and  children.  We  all  know  our  entire  population 
thereby  have  been  more  or  less  subjected  to  the  hardships  of  this  war,  but  we  also 
know  this  policy  of  our  enemies  can  never  have  a  sufficient  success  among  our  people, 
as  to  hasten  by  even  one  day  bringing  about  an  unfavorable  peace.    *    *    * 

In  the  Chancellor's  speeches  the  enemy  press  sees  a  masked  retreat  and  that 
curious  peace  angel,  Wilson,  is  thereby  encouraged  first  to  knock  out  Germany,  then 
to  extend  the  hand  of  peace. 

Herr  Hirsch,  National  Liberal  said,  "Will  anyone  seriously  assert 
that  Wilson  wants  to  do  Germany  a  good  service?  His  answer  to  the 
Kaiser's  letter  alone  contradicts  that  view." 

Dr.  David,  Socialist,  said  emphatically  ''that  a  majority  of  the  Ger- 
man people  do  not  approve  of  the  poUcy  recommended  by  the  Conser- 
vatives, that  the  German  people  do  not  want  war  with  America  or  any 
other  neutral  Power," 

A  radical  Socialist  said  that  ''the  Conservatives  feared  the  quick 
coming  of  peace,  and  were  starting  scenes  to  prevent  it.  Perhaps  they 
believe  the  peace  threads  have  already  been  spun  and  are  trying  to  tear 
them."  He  added,  "  If  our  people  had  the  freedom  to  declare  peace  with- 
out annexation  we  would  not  have  to  be  talking  about  it  here." 

Another  Socialist  said, 

Under  no  circumstances  are  Socialists  in  favor  of  the  continuation  of  the  war  for 
the  sake  of  the  more  or  less  insane  object  of  conquest.  Annexation  of  territory  is  in 
no  way  consistent  with  the  true  interest  of  the  people. 

Mat  31.  The  TageriblaU^a  Munich  correspondent  reports  a  successful 
conference  between  the  German  Chancellor  and  the  King  of  Bavaria 
and  that  the  King  and  leading  Bavarian  personages  are  throughout  in 
agreement  with  the  lines  as  to  peace  laid  down  by  the  Imperial  Chancel- 
lor, and  that  he  repudiates  all  idea  of  Germany's  intending  to  keep  enemy 
territory  already  occupied  as  a  future  boundary. 
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Count  Tisza,  the  Hungarian  Premier,  at  the  same  time  accorded  a  cau- 
tious interview  to  a  correspondent  of  the  TagenblaU,  sajdng  "The  final 
event  which  we  could  desire  to  happen  before  embarking  on  peace  nego- 
tiations is  occurring,  the  expulsion  of  the  Italians  from  Austrian  soil." 
It  must  be  noted  that  this  "event"  has  been  since  interrupted. 

Count  Tisza  adds, 

that  he  does  not  see  on  what  their  enemies  base  their  hopes,  as  their  expectations  as 
to  Italy,  the  attitude  of  Rumania  and  the  United  States  and  upon  the  Balkan  ad- 
venture have  proved  erroneous.  Now  as  before  it  depends  solely  upon  our  enemies 
when  peace  is  restored. 

From  the  moment  when  we  destroyed  the  aggressive  intention  of  our  adversaries 
we  made  no  secret  of  our  willingness  for  peace.  Like  Bethman-Hollweg  and  Grey,  I, 
too,  desire  a  peace  which  will  assure  to  Europe  permanent  quiet. 

The  same  day  Mr.  Asquith,  in  the  Commons,  said  that  there  was 
nothing  in  Bethman-Hollweg's  statements  that  indicated  Germany  was 
prepared  to  consider  terms  of  peace  which  would  safeguard  the  interests 
of  the  Entente  Allies  and  the  future  peace  of  Europe. 

A  dispatch  of  the  same  day,  from  Rome  says  that  Prince  Camporeale, 
brother-in-law  of  Prince  von  Biilow,  has  confided  to  friends  that  the 
Kaiser  solicited  President  Wilson's  mediation  and  offered  to  send  von 
Btilow  to  Washington  to  cooperate  for  peace,  based  on  spontaneous 
concessions,  possibly  including  the  evacuation  of  Belgium. 

On  the  same.  May  31st,  Mr.  Baker,  Secretary  of  War,  a  known  pacifi- 
cist, now  in  charge  of  the  military  affairs  of  the  United  States,  said  to 
the  '*Tom  L.  Johnson  Club"  at  Cleveland,  Ohio,  that  "before  election 
there  will  be  a  triumphant  demonstration  of  the  value  of  the  Wilson 
Administration's  moral  neutrality."    He  said  further 

To-day  with  every  nation  looking  for  peace,  the  United  States  is  looked  to  as  the 
aibitrator  of  peace,  the  friend  of  all  the  contestants.  *  *  *  Not  to  the  head 
of  any  other  neutral  nation  are  these  nations  looking;  they  are  looking  to  President 
WUson,  and  when  the  war  is  over  they  will  be  ready  to  sit  down  with  him  at  the  head 
of  the  table. 

June  6.  The  debates  in  the  Reichstag  on  peace  were  continued  and 
the  unsatisfactory  answers  of  England  and  France  "to  the  Chancellor's 
offer  of  peace"  were  said  to  necessitate  the  continuance  of  the  German 
defence. 

The  spokesman  for  the  Conservatives  declared  Mr.  Wilson's  mediation 
insufferable.    The  spokesman  of  the  Socialists  said 


Digitized  by 


Google 


EDITORIAL  COBfMENT  599 

The  longing  for  peace  is  growing  among  all  peoples  and  therefore  one  oug^t  not  to 
reject  the  services  of  an  honorable  peace  broker.  President  Wilson's  peace  speech 
was  greeted  with  wild  protests  by  the  Enghsh  and  a  part  of  our  press,  but  the  German 
people  will  surely  thank  an  honest  non-partisan  statesman  for  his  mediation.  The 
German  Government  must  still  more  than  heretofore,  strive  with  every  means  in  its 
power  to  give  the  nations  the  eagerly  desired  peace  agsdn. 

The  National  Liberal  leader  thought  the  main  thing,  in  connection 
with  required  security 

is  the  extension  of  Germany's  position  on  the  mainland  coast.  A  great  colonial  em- 
pire which  we  too  strive  for,  is  of  minor  importance.  We  will  wait  and  see  how  much 
success  President  Wilson  will  meet  in  bringing  about  a  feeling  of  readiness  for  peace 
on  the  part  of  our  enemies,  which,  after  all,  must  form  the  basis  of  negotiations. 

The  Chancellor  declared  the  futility  of  peace  talk  on  the  part  of  Ger- 
many since  his  repeated  intimations  of  readiness  for  peace  had  only 
drawn  scorn  from  the  enemy. 

Statements  attributed  to  Ambassador  Gerard  as  to  President  Wilson's 
proposed  peace  mediation  were  promptly  denied  by  Mr.  Gerard  and 
therefore  require  no  further  mention,  and  on  June  6th  the  Chancellor 
announced  that  he  had  received  no  official  intimation  that  the  President 
intended  to  offer  mediation. 

Mr.  Lloyd  George  is  quoted  in  a  dispatch  of  June  8th,  as  saying  '^  Only 
a  crushing  military  victory  will  bring  the  peace  for  which  the  allies  are 
fighting." 

The  great  North  Sea  naval  battle  of  May  31st  and  June  Ist,  though 
attended  with  heavy  loss  on  both  sides,  yet  gave  to  each  such  satisfac- 
tion that  it  seemed  to  much  diminish  the  demand  for  peace  and  the 
Chancellor's  utterances  were  shaped  accordingly. 

The  general  committee  of  the  Conservative  Party  unanimously 
approved  the  attitude  of  its  party  leaders  as  to  peace  and  a  prejudice 
against  any  further  peace  talk  is  reported  in  high  official  circles  of  Ger- 
many. 

Lord  Cromer  in  the  Times  and  the  Spectator  m  two  leading  articles 
strongly  opposed  the  suggestions  of  President  Wilson  as  to  peace,  the 
latter  recalling,  very  irrelevantly,  the  unwillingness  of  the  United  States 
to  permit  foreign  mediation  in  our  great  Civil  War,  a  case  quite  different 
from  an  international  war. 

The  Local  Ameiger  speaks  favorably,  Count  von  Reventlow  most 
hostilely  of  mediation  by  President  Wilson,  and  Professor  Delbriick,  of 
the  University  of  Berlin,  finds  something  repellant  to  Germany  in  accept- 
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ing  President  Wilson  as  a  mediator,  his  sjrmpathies  being,  as  he  thinks, 
wholly  with  the  Entente  Powers. 

The  detached  situation  of  the  United  States  and  the  composite  char- 
acter of  its  population,  which  directs  the  attention  of  its  public  men  to 
very  divergent  sympathies,  certainly  equip  it  especially  as  an  intenne- 
diary.  Holland  and  Switzerland  which  have  been  suggested,  seem  too 
small  for  adequate  weight  and  too  near  for  adequate  independence, 
in  view  of  the  heat  and  violence  of  the  contest; 

This  writer  is  confident  that  the  desire  to  compel  an  imtimely  peace 
or  to  dominate  its  terms  is  not  justly  attributed  to  Mr.  Wilson.  He 
would  heartily  join  with  the  standing  committee  of  the  American  Bar 
Association  in  its  report  for  1915-16,  just  filed,  in  the  hope  that,  freed 
from  any  such  implication,  the  good  offices  of  the  Government  of  the 
United  States  "may  always  be  open  to  the  nations  imhappily  involved" 
for  the  establishment  of  the  firm  and  lasting  peace  "so  ardently  desired 
by  mankind.'' 

Charles  Noble  Gregort. 

concerning  prisoners  op  war 

The  treatment  accorded  enemy  persons,  who  being  unable  to  resist, 
have  been  captured  on  the  field  of  battle  or  elsewhere,  has  undeiigone 
slow  and  definite  transformation  since  earliest  recorded  times.  Wide- 
spread consciousness  that  a  prisoner  of  war  is  a  public  rather  than  a 
private  foe,  and  one  not  necessarily  chargeable  with  reprehensible  con- 
duct, has  served  to  mitigate  the  fate  that  once  surely  awaited  children 
and  women  as  well  as  men  who  fell  into  the  clutches  of  an  enemy.  It 
may  be  unnecessary  to  trace  the  development  toward  better  things. 

The  Hague  Regulations  of  1907,  adverting  to  the  fact  that  prisoners 
of  war  are  in  the  power  of  the  hostile  government  rather  than  of  the 
individuals  or  corps  who  capture  them,  declare  that  prisoners  must  be 
"  humanely  treated."  To  that  end  it  is  provided  that  all  of  then-  personal 
belongings,  except  arms,  horses  and  military  papers,  shall  remain  their 
property. 

Events  of  the  European  War  indicate  that  from  the  moment  of  ci^ 
ture  until  placed  in  an  internment  camp,  rather  than  at  any  subsequent 
period  of  captivity,  a  prisoner  is  likely  to  be  subjected  tb  brutal  treat- 
ment. His  helplessness  is  oftentimes  utilized  by  his  captors,  to  subject 
him  to  personal  violence  or  even  to  deny  him  quarter,  or  torture  him 
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with  abuse.  In  the  course  of  transporting  the  prisoner  to  a  place  of 
internment  there  still  survives  a  tendency  to  endeavor  to  render  him 
by  any  process  despicable  in  the  eyes  of  the  civil  population.  In  order 
to  remedy  the  evil  there  is  required  further  international  agreement 
not  merely  expressing  denunciation  of  inhumane  conduct,  but  rather 
making  appropriate  provision  which,  if  observed,  shall  serve  in  fact 
to  assure  a  form  of  protection  that  does  not  exist  today. 

The  reasonableness  of  the  utilization  by  the  captor  of  the  labor  of 
prisoners  of  war  (other  than  officers)  must  be  proportional  to  its  obliga- 
tion to  maintain  them.  The  regulations  impose  the  duty  of  mainte- 
nance upon  the  captor,  declaring  that  in  the  absence  of  special  agree- 
ment between  the  belligerents,  prisoners  of  war  shall  be  treated  as 
r^ards  board,  lodging  and  clothing  on  the  same  footing  as  troops  of  the 
government  who  captured  them.  The  Hague  Regulations  of  1907  (like 
the  Oxford  Rules),  fail  to  take  cognizance  of  the  fact  that  the  habitual 
diets  of  opposing  armies  frequently  differ  as  radically  as  the  races  or 
nationalities  to  which  they  respectively  belong,  and  that,  under  such 
circumstances,  for  a  captor  to  feed  its  prisoners  on  the  same  scale  or 
according  to  the  same  form  of  diet  as  is  applied  to  its  own  troops,  may 
cause  great  hardship  and  physical  injury  to  those  held  in  captivity. 
The  health,  discipline,  and  general  welfare  of  prisoners  of  war  depends 
upon  the  ability  and  disposition  of  the  captor  to  give  them  food  not  un- 
like that  to  which  they  have  been  accustomed.  Thus,  apart  from  the 
matter  of  expense  or  quantity  of  the  rations  issued,  it  is  of  highest  im- 
portance, when  possible,  to  afford  the  prisoner  the  same  kind  of  diet 
as  that  on  which  he  has  previously  been  maintained.  This  might 
be  accomplished  in  part  by  permitting  prisoners  to  administer  their 
own  commissary  department,  and  by  having  all  food  cooked  and  pre- 
pared by  prisoners  of  the  same  nationality  or  state  as  that  of  those  by 
whom  it  is  to  be  eaten.  Appropriate  international  agreement,  requiring 
under  reasonable  conditions  observance  of  such  a  practice  is  believed 
to  be  desu*able. 

It  is  provided  that  wages  earned  by  prisoners  for  public  or  other  serv- 
ice rendered  ''shall  go  towards  improving  their  position,  and  the  bal- 
ance shall  be  paid  them  on  their  release,  after  deducting  the  cost  of 
their  maintenance."  It  is  believed  that  the  wisdom  of  imposing 
upon  the  captor  the  duty  of  maintenance  may  be  doubted.  A  state 
so  burdened  will,  in  proportion  to  the  magnitude  of  its  obhgation,  be 
inclined  to  incur  the  least  possible  expenditure,  and  will  seek  to  accom- 
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plish  that  end  by  the  exaction  of  the  maximum  of  labor  and  the  issuance 
of  cheapest  rations,  thereby  placing  upon  the  prisoner  the  burden  of 
obtaining  by  his  own  excessive  labor  the  plain  necessities  of  life.  The  de- 
parture expressed  in  the  Hague  Regulations  from  the  old  practice  which 
found  expression  in  Article  XXIV  of  the  treaty  between  the  United 
States  and  Prussia,  of  September  10,  1786,  placing  the  burden  of  main- 
tenance of  both  officers  and  men  who  were  taken  prisoners  on  the  state 
to  which  they  belonged,  is  not  believed  to  have  been  a  step  forward. 

Assurance  of  observance  of  international  regulations  during  long 
periods  of  internment  requires  more  than  the  protestations  of  the  cap- 
tor state  that  it  is  fulfilling  its  legal  obligations.  In  the  course  of  the 
present  War  both  Germany  and  Great  Britain  acquiesced  in  a  plan 
permitting  the  inspection  and  supervision  of  relief  of  prisoners  held  by 
each  respectively,  and  that  by  appropriate  American  diplomatic  and 
consular  officers.  In  consequence,  constant  and  numerous  inspections 
of  prison  camps  have  been  made  and  conditions  therein  rigidly  ex- 
amined and  reported  on. 

The  proven  value,  if  not  the  necessity,  of  inspection  and  relief,  through 
neutral  agencies,  emphasizes  the  importance  of  general  international 
agreement  contemplating  their  use  in  the  event  of  war,  and  establishing 
the  right  of  a  belligerent  to  avail  itself  thereof.  By  no  other  process 
can  inhumane  treatment  on  the  part  of  a  captor  in  any  form  be  so 
readily  detected,  or  so  fairly  estimated.  From  no  other  source  can 
there  emanate  criticisms  or  suggestions  better  calculated  to  ameliorate 
the  condition  of  prisoners,  or  to  abate  just  causes  of  complaint. 

Charles  Cheney  Hyde. 

PROPOSED  amendments  TO  THE  NEUTRALITY  LAWS  OP  THE  UNITED 

STATES 

In  his  masterly  treatise  on  international  law,  the  late  Mr.  W.  E.  Hall 
felt  himself  justified  in  saying: 

The  policy  of  the  United  States  of  1793  constitutes  an  epoch  in  the  devebpment 
of  the  usages  of  neutrality.  There  can  be  no  doubt  that  it  was  intended  and  believed 
to  give  eCFect  to  the  obligations  then  incumbent  upon  neutrals.  But  it  represented 
by  far  the  most  advanced  existing  opinions  as  to  what  those  obligations  were;  and  in 
some  points  it  even  went  further  than  authoritative  international  custom  has  up  to 
the  present  time  advanced.  In  the  main  however  it  is  identical  with  the  standard 
of  conduct  which  is  now  adopted  by  the  oommunity  of  nations.  (Hall's  International 
Law,  4th  ed.,  §  213,  p.  616.) 
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The  modern  doctrine  of  neutrality  may  therefore  be  considered  as  the 
gift  of  the  United  States  to  a  war-ridden  world. 

But  the  neutraUty  laws  (passed  during  Washington's  administration, 
revised,  with  slight  additions,  in  1818,  incorporated  in  the  Revised 
Statutes  in  1878,  Sections  5281  to  5291,  and  reissued,  with  only  verbal 
changes,  in  the  Penal  Code  of  the  United  States,  Sections  9  to  18) 
may  well  be  defective  from  the  national  if  not  from  the  international 
point  of  view,  because  the  world  in  which  we  are  living  is  in  reality  a 
new  world  and  the  conditions  of  warfare  are  vastly  different  from  what 
they  were  in  the  days  of  Washington,  and  indeed  from  what  they  were 
supposed  to  be  by  the  well  informed  layman  on  August  1,  1914. 

The  United  States  was  apparently  the  first  nation  to  accept  its  neutral 
duties  and  to  state  them  in  the  form  of  a  municipal  act,  prescribing  pains 
and  penalties  upon  persons  within  its  jurisdiction  who  should  violate 
the  neutrality  laws.  These  statut^es  were  no  doubt  enacted,  as  stated 
by  Mr.  Hall,  because  President  Washington  and  his  advisers  believed 
that  the  duty  of  the  United  States  as  a  neutral  was  as  stated  in  the 
statutes.  It  was  a  frank  recognition  of  the  fact  that  international  law 
is  a  part  of  the  law  of  the  land  and  that  the  government,  as  well  as  its 
citizens  and  persons  within  its  jurisdiction,  are  subject  to  the  law  of 
nations. 

But  while  the  law  of  nations  is  admitted  to  form  part  of  our  law  and 
to  be  the  measure  of  our  duties  as  well  as  of  our  rights  in  matters  inter- 
national, and  while  the  United  States  as  such  is  bound  by  its  provisions, 
the  administration  is  not  in  a  position  to  punish  acts  committed  by  per- 
sons within  American  jurisdiction,  unless  the  act  in  question  has  been 
made  a  crime  by  municipal  statute,  a  penalty  aflixed  to  its  commission, 
and  a  court  constituted  in  which  the  defendant  may  be  tried.  It  thus 
happens  that  the  United  States  may  be  Uable  under  international  law 
for  an  act  which  it  should  have  prevented,  but  which,  by  the  absence  of 
municipal  statute,  it  could  neither  prevent  nor  punish  if  committed. 
There  was  doubt  whether  or  not  the  duties  incumbent  upon  the  United 
States  and  upon  its  citizens  or  persons  subject  to  its  jurisdiction  could 
be  proclaimed  by  the  President  and  prosecutions  instituted  in  the  courts 
upon  the  proclamation,  or  whether  a  statute  was  required.  The  doubt 
was  resolved  in  favor  of  a  statute  in  the  case  of  United  States  v.  Hudson, 
7  Cranch,  32,  decided  by  the  Supreme  Court  in  1812. 

The  question  was  whether  there  was  a  common  law  of  crimes  in  the 
absence  of  statute,  or  in  other  words,  whether  the  court  would  take 
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jurisdiction  of  an  act  alleged  to  be  a  crime  merely  because  it  was  such 
a  crime  under  the  common  law,  or  whether  the  court  required  an  act 
of  Congress  in  order  to  assume  jurisdiction.  The  court  held,  per 
Mr.  Justice  Johnson,  that: 

The  legislatiye  authority  of  the  Union  must  first  make  an  act  a  crime,  affix  a  pumab- 
ment  to  it,  and  declare  the  court  that  shall  have  jurisdiction  of  the  offence. 

As  the  result  of  this  decision,  which  is  neither  questioned  nor  over- 
ruled, the  United  States  may  well  find  itself  in  the  embarrassing  position 
that  it  will  be  held  hable  internationally  for  the  commission  of  an  act 
which,  if  committed  by  one  of  its  citizens  or  persons  within  its  juris- 
diction, its  courts  cannot  punish;  because,  while  international  law  is  a 
part  of  our  law,  binding  alike  upon  the  government  and  persons  within 
its  jurisdiction,  the  law  of  nations,  in  so  far  as  it  penalizes  an  action  and 
in  this  respect  stands  upon  the  same  footing,  will  not  be  administered 
in  a  criminal  offense  unless  a  statute  has  been  passed  in  accordance 
with  the  holding  of  the  Supreme  Court  in  the  ca^  of  United  States  v. 
Hudson. 

The  law  of  nations  prescribes  the  duty  incumbent  upon  the  United 
States.  An  act  of  Congress,  however,  is  required  to  make  the  offense 
a  municipal  crime  and  to  penalize  its  commission.  The  failure  on  the 
part  of  the  United  States  to  enact  such  l^islation  does  not  free  it  from 
the  consequences,  because  the  law  of  nations  taxes  it  with  the  duty, 
and  if  it  fails  to  perform  the  duty  it  does  not  and  should  not  escape  the 
consequences. 

Shortly  after  the  outbreak  of  the  great  war  the  government  was  much 
impressed  by  the  fact  that  merchant  vessels  were  accused  of  violating 
the  neutrality  laws.  It  would  have  been  a  simple  matter  to  withhold 
the  clearance  to  the  master  of  the  vessel,  which  he  must  have  in  order 
legally  to  leave  American  ports.  There  was  such  grave  doubt  as  to 
whether  the  duty  to  give  the  clearance  upon  compliance  with  the  statute 
was  not  mandatory,  even  although  the  collector  was  convinced  of  the 
falsity  of  the  statement,  that  a  Joint  Resolution  was  passed  by  Congress 
specifically  investing  the  government  with  power  to  withhold  clearances 
to  vessels  suspected  of  violating  the  neutrality  laws  of  the  United  States. 
The  Joint  Resolution  dealt  also  with  some  other  matters,  as  will  be  seen 
from  its  text,  which  is  here  quoted  in  full: 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That,  from  and  after  the  passage  of  this  resolution,  and  during 
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the  existence  of  a  war  to  which  the  United  States  is  not  a  party,  and  in  order  to  pre- 
vent the  neutrality  of  the  United  States  from  being  violated  by  the  use  of  its  territory, 
its  ports,  or  its  territorial  waters  as  the  base  of  operations  for  the  armed  forces  of  a 
belligerent,  contrary  to  the  obligations  imposed  by  the  law  of  nations,  the  treaties 
to  which  the  United  States  is  a  party,  or  contrary  to  the  statutes  of  the  United  States, 
the  President  be,  and  he  is  hereby,  authorised  and  empowered  to  direct  the  collectors 
of  customs  under  the  jurisdiction  of  the  United  States  to  withhold  clearance  from  any 
vessel,  American  or  foreign,  which  he  has  reasonable  cause  to  believe  to  be  about 
to  carry  fuel,  arms,  ammunition,  men,  or  supplies  to  any  warship,  or  tender,  or  supply 
ship  of  a  belligerent  nation,  in  violation  of  the  obligations  of  ihe  United  States  as  a 
neutral  nation. 

In  case  any  such  vessel  shall  depart  or  attempt  to  depart  from  the  jurisdiction  of 
the  United  States  without  clearance  for  any  of  the  purposes  above  set  forth,  the  owner 
or  master  or  person  or  persons  having  charge  or  command  of  such  vessel  shall  sev- 
erally be  liable  to  a  fine  of  not  less  than  $2,000  nor  more  than  $10,000,  or  to  imprison- 
ment not  to  exceed  two  years,  or  both,  and,  in  addition,  such  vessel  shall  be  forfeited 
to  the  United  States. 

That  the  President  of  the  United  States  be,  and  he  is  hereby,  authorized  and  em- 
powered to  employ  such  part  of  the  land  or  naval  forces  of  the  United  States  as  shall 
be  necessary  to  carry  out  the  purposes  of  this  resolution. 

That  the  provisions  of  this  resolution  shall  be  deemed  to  extend  to  aU  land  and 
water,  continental  or  insular,  within  the  jurisdiction  of  the  United  States. 

Approved,  March  4,  1915. 

The  course  of  the  war  has  shown  the  government  that  more  radical 
l^idation  is  necessary  in  behalf  of  its  neutrality  as  well  as  in  defense 
of  its  sovereign  rights  from  attack  within  its  proper  jurisdiction.  As 
the  result  of  the  experience  had  since  the  outbreak  of  the  war,  the  At- 
torney General  of  the  United  States,  the  Honorable  Thomas  W.  Gregory, 
has  recommended  a  series  of  statutes,  some  eighteen  in  number,  which, 
if  they  be  made  the  basis  of  bills  and  enacted  into  law  by  Congress,  will 
enable  the  United  States  more  easily  to  perform  its  duties  as  a  neutral 
to  the  belligerents  and  will  protect  it  from  acts  committed  within  its 
jurisdiction  which,  if  unpunished,  might  compromise  its  neutrality  and 
would  seriously  distiu'b  the  domestic  peace  of  the  United  States. 

The  Department  of  Justice  recently  issued  a  pamphlet  containing 
the  recommendations  of  the  Attorney  General  for  legislation  amending 
the  criminal  and  other  laws  of  the  United  States  with  reference  to  neu- 
trality and  foreign  relations.  The  legislation  which  the  Attorney  Gen- 
eral recommends  is  grouped  under  eighteen  headings,  and  as  they  are 
in  each  case  a  summary  statement  of  what  the  statute  should  contain, 
they  are  here  quoted  in  full  as  the  briefest  statement  of  the  proposed 
legislation. 
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I.  An  act  making  it  a  crime  willfully  to  interfere  with  or  prevent^  or  to  attempt  to 
interfere  with  or  prevent,  or  to  conspire  to  interfere  with  or  prevent,  the  exportation 
to  foreign  countries  of  articles  from  the  United  States,  by  injury  to  or  destruction  of 
such  articles,  or  of  the  buildings  or  places  in  which  they  are  stored,  produced,  or 
manufactured,  or  of  the  instrumentalities  of  transportation  used  or  intended  to  be 
used  in  the  course  of  such  exportation,  or  by  means  of  any  other  violence  or  threat 
of  violence  to  person  or  property. 

II.  An  act  making  it  a  crime  to  set  fire  to  any  vessel  engaged  in  fordgn  commerce 
of  the  United  States,  or  her  cargo,  or  to  tamper  with  the  motive  power  or  instru- 
mentalities of  navigation  of  such  vessel,  or  to  place  bombs  or  explosives  in  or  upon 
such  vessel,  or  to  do  any  other  act  to  such  vessel  while  within  the  jurisdiction  of 
the  United  States  (or  if  she  is  entitled  to  fly  the  flag  of  the  United  States  while  she  is 
on  the  high  seas),  with  intent  to  injure  or  endanger  the  safety  of  the  vessel  or  of  her 
cargo,  or  of  persons  on  board,  whether  the  injuiy  or  danger  is  so  intended  to  take 
place  within  the  jurisdiction  of  the  United  States  or  after  the  vessel  shall  have  de- 
parted therefrom;  or  to  attempt  or  to  conspire  to  do  any  such  act  with  such  intent. 

Ill  (a).  An  act  authorizing  the  detention  by  the  President  of  the  United  States, 
or  by  any  official  duly  empowered  by  him,  of  any  vessel,  American  or  foreign,  by 
withholding  clearance,  or  in  the  case  of  American  vessels  that  do  not  require  clear- 
ance, by  a  formal  notice  forbidding  departure,  in  any  case  in  which  he  or  the  official 
duly  empowered  by  him  has  reasonable  cause  to  believe  that  fuel,  aims,  ammunition, 
men,  supplies,  dispatches,  or  information  are  to  be  carried  to  a  warship  or  to  a  tender 
or  supply  ship  of  a  foreign  belligerent  nation  in  violation  of  the  obligations  of  the 
United  States  as  a  neutral  nation;  also  penalizing  the  departure  or  attempted  de- 
parture of  any  such  vessel  without  clearance  or  after  reodpt  of  the  said  formal  notice 
forbidding  departure. 

Ill  (&).  An  act  authorizing,  during  a  war  in  which  the  United  States  shall  be  neu- 
tral, the  detention  by  the  President  of  the  United  States,  or  by  any  official  duly  em- 
powered by  him,  of  any  armed  vessel  owned  wholly  or  in  part  by  American  citizens^ 
or  of  any  vessel,  American  or  foreign,  that  has  not  entered  the  ports  of  the  United 
States  as  a  public  vessel,  and  that  is  manifestly  built  for  warlike  purposes  or  has  been 
converted  or  adapted  from  a  private  vessel  to  one  suitable  for  warUke  use,  until  the 
owner  or  master,  or  person  or  persons  having  charge  of  such  vessel  shall  furnish  proof 
satisfactory  to  the  President  of  the  United  States,  or  to  the  official  duly  empowered 
by  him,  that  the  vessel  will  not  be  employed  by  the  said  owners,  or  master,  or  person 
or  persons  having  charge  thereof,  to  cruise  or  commit  hostilities  upon  the  subjected 
citizens,  or  proi)erty  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people 
with  whom  the  United  States  are  at  peace,  and  that  the  said  vessel  will  not  be  sold 
or  delivered  to  any  belligerent  by  them  or  any  of  them  within  the  jurisdiction  of  the 
United  States  or,  having  left  that  jurisdiction,  upon  the  high  seas;  this  act  also  to 
contain  provisions  making  violations  a  crime. 

Ill  (c).  An  act  making  it  a  crime  during  a  war  in  which  the  United  States  is  a  neu- 
tral, for  any  person  to  send  or  attempt  or  conspire  to  send  or  take  part  in  the  sending 
out  of  the  jurisdiction  of  the  United  States  any  vessel  built,  armed,  or  equipped  as  a 
vessel  of  war,  or  converted  from  a  private  vessel  into  a  vessel  of  war,  with  any  intent 
or  under  any  agreement  or  contract,  written  or  oral,  that  such  vessel  shall  be  deliv- 
ered to  a  belligerent  nation  or  to  an  agent,  officer,  or  citizen  of  such  nation,  at  with 
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reasonable  cause  to  believe  that  the  said  vessel  shall  or  will  be  employed  in  the  serv- 
ice of  any  such  belligerent  nation,  alter  its  departure  from  the  jurisdiction  of  the 
United  States. 

IV.  (a)  An  act  authorizing  the  collectors  of  customs,  or  other  officers  duly  empow- 
ered by  the  President,  at  any  time  during  a  war  between  foreign  nations  or  between 
factions  within  a  foreign  country,  to  inspect  any  foreign  private  vessels  within  the 
jurisdiction  of  the  United  States  for  the  purpose  of  investigating  and  detecting  any 
use  or  attempted  use  of  such  vessel  in  violation  of  the  statutes  or  treaties  of  the  United 
States  or  of  its  obligations  as  a  neutral  nation;  also  making  it  a  crime  to  prevent  or 
obstruct  such  inspection  by  the  collector  or  by  such  other  officer,  or  to  deceive  or 
attempt  to  deceive  such  other  officer; 

(h)  An  act  making  it  a  crime  to  allow  vessels  in  our  ports  to  be  used  as  a  place  of 
resort  for  persons  coniqsiring  or  preparing  the  means  to  commit  any  violations  of 
the  laws  of  the  United  States. 

(c)  An  act  providing  that  during  a  war  in  which  the  United  States  is  a  neutral, 
the  master's  manifests  and  the  shipper's  manifests  shall  contain  statements,  in  addi- 
tion to  those  now  required  by  law,  to  the  following  effect:  That  the  cargo  or  any  part 
of  the  cargo  is  or  is  not  to  be  delivered  to  other  vessels  in  port  or  transshipped  on  the 
high  seas,  and  if  it  is  to  be  so  delivered  or  transshipped  stating  under  oath  the  kind 
and  quantities  and  the  value  of  the  total  quantity  of  each  kind  of  article  so  to  be  de- 
livered or  transshipped  and  the  name  of  the  person,  corporation,  or  vessel,  or  govern- 
ment, to  whom  the  delivery  or  transshipment  is  to  be  made;  also  making  similar 
provisions  apply  to  American  vessels  which  do  not  require  a  clearance  leaving  the 
ports  of  the  United  States;  also  providing  that  the  collector  of  customs  shall  have 
authority  to  withhold  clearance,  or  in  the  case  of  American  vessels  not  requiring  a 
clearance  to  forbid  them  departure  by  a  formal  notice  if,  in  his  opinion,  there  is  rea- 
sonable cause  to  believe  that  the  master's  or  shipper's  manifest  is  false;  also  pro- 
viding that  the  provisions  of  Revised  Statute  4200  as  to  requirement  of  an  oath  to 
manifests  be  stUl  in  force;  also  making  it  a  crime  for  any  such  vessel  to  depart  without 
clearance  or  after  such  formal  notice. 

V.  (a)  An  act  requiring  applications  for  passports  to  be  under  oath,  and  authoriz- 
ing the  Secretary  of  State  by  regulation  to  require  proof  by  affidavit  of  such  facts  as 
he  may  deem  desirable,  and  making  false  statements  in  any  such  application  or  affida- 
vit, perjury; 

(h)  An  act  making  criminal  the  fraudulent  obtaining,  transfer,  or  use  of  passports, 
and  the  alteration  or  forgery  of  passports  issued. 

VI.  An  act  making  criminal  the  fraudulent  use,  or  application,  or  counterfeiting 
of  the  seal  of  any  executive  department  or  government  commission. 

VII.  An  act  amplifying  the  rather  restricted  provisions  of  the  Radio  Act  with 
reference  to  the  powers  of  the  President  to  censor  or  prescribe  the  manner  in  which 
wireless  messages,  and  also  cablegrams,  shall  be  transmitted  to  belligerent  countries 
or  ships  upon  the  high  seas,  or  otherwise. 

Vni.  An  act  amending  section  13,  Federal  Penal  Code,  so  as  to  read  as  follows: 

Whoever  within  the  territory  or  jurisdiction  of  the  United  States  begins,  or  sets 

on  foot,  or  furnishes  money,  or  provides  or  prepares  the  means  for,  or  who  takes 

part  in  or  attempts  to  take  part  in,  any  military  or  naval  expedition  or  enterprise 

to  be  carried  on  from  thence  against  the  territory  or  dominions  of  any  foreign  prince 
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or  state,  or  of  any  colony,  district,  or  people  with  whom  the  United  States  are  at 
peace,  shall  be  fined,  etc. 

IX.  An  act  authorizing  the  seizure  and  detention  or  retention  of  arms  and  muni- 
tions of  war  which  are  being  exported,  or  which  the  government  has  reason  to  bdieve 
are  about  to  be  eicported,  in  violation  of  any  embargo  on  export  of  arms  and  muni- 
tions of  war,  in  piusuanoe  of  the  joint  resolution  of  March  14,  1912,  or  of  any  similar 
future  legislation,  or  in  connection  with  violations  of  the  law  as  to  military  eaqiedition 
under  Penal  Code,  section  13: 

X.  An  act  making  it  a  crime  for  any  person  belonging  to  the  armed  land  or  naval 
forces  of  a  belligerent  nation,  who  is  or  shall  be  interned  within  the  jurisdiction  of  the 
United  States,  to  leave  or  attempt  to  leave  said  jurisdiction  or  to  leave  or  attempt 
to  leave  the  limits  within  which  freedom  of  movement  is  allowed,  unless  authority 
therefor  has  been  granted  by  the  proper  official  of  the  United  States  Government,  or 
to  overstay  leave  of  absence  granted,  imder  penalty  of  arrest  and  return  to  the  place 
of  internment  and  dose  confinement  for  a  period  oi  time  within  the  discretion  <rf  the 
Government  of  the  United  States;  and  also  making  it  a  crime  for  any  person  within 
the  jurisdiction  of  the  United  States  and  subject  thereto  to  aid  or  entice  any  interned 
person  so  to  escape  or  attempt  to  escape. 

XI.  An  act  making  it  a  crime  to  swear  falsely  in  any  affidavit  which  the  affiant 
has  knowledge  or  reason  to  believe  will  or  may  be  used  to  influence  the  measures  or 
conduct  of  any  foreign  government  or  of  any  officer  or  agent  thereof  in  relation  to 
any  dispute  or  controversy  with  the  United  States  or  to  defeat  any  measure  of  the 
Government  of  the  United  States  in  relation  to  such  dispute  or  controversy. 

XII.  An  act  making  it  a  crime  to  obtain,  without  lawful  authority,  or  to  communi- 
cate to  a  foreign  government  or  any  officer  or  agent  thereof,  or  to  any  other  person, 
any  facts  or  information  relative  to  the  national  defense  obtained  by  virtue  of  em- 
ployment in  the  service  of  the  United  States,  or  obtained  from  unlawful  access  to 
government  papers  or  other  property,  or  by  fraud  upon  or  connivance  with  a  Govern- 
ment official  or  employee,  or  otherwise  unlawfully  obtained  or  retained. 

XIII.  An  act  making  it  a  crime  to  mint  or  print  or  otherwise  manufacture  in  the 
United  States  for  any  faction  or  body  of  insurgents  within  a  country  with  which  the 
United  States  is  at  peace,  such  faction  or  body  of  insurgents  not  being  recognized 
by  the  United  States  as  a  government,  any  gold  or  silver  or  other  coins  or  paper 
money  intended  to  be  issued  and  used  as  currency  or  any  securities  to  be  issued  by 
such  faction  or  body  of  insurgents  in  such  other  country;  and  further  making  it  a 
crime  to  counterfeit  within  the  United  States  any  gold  or  silver  or  other  coins  or  . 
paper  mon^  intended  to  be  used  as  currency  or  securities  issued  for  or  by  such  fac- 
tion or  body  of  insurgents. 

XIV.  An  act  making  it  a  crime  for  two  or  more  persons  to  conspire  in  the  United 
States  to  injure  or  destroy  within  any  foreign  country  the  property  of  a  foreign  coun- 
try with  which  the  United  States  is  at  peace,  or  of  any  subdivision  or  munidpality 
thereof,  when  such  injury  or  destruction  is  an  offense  imder  the  laws  of  such  foreign 
country  of  the  grade  of  felony  or  infamous  crime,  and  when  one  or  more  of  such 
parties  to  such  conspiracy  do  in  the  United  States  any  act  to  effect  the  object  of  the 
conspiracy. 

XV.  An  act  making  it  a  crime  within  the  jurisdiction  of  the  United  States  falsely 
to  assume  or  pretend  to  be  a  diplomatic  or  consular  or  other  official  of  a  foreign 
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Government  duly  accredited  to  the  Government  of  the  United  States,  with  intent 
to  defraud  such  foreign  government  or  any  person,  and  to  take  upon  himself  to  act 
as  such,  or  in  such  pretended  character  to  demand  or  obtain  from  any  person  or  from 
such  foreign  government  or  any  officer  thereof  any  money,  paper,  document,  or  other 
valuable  thing. 

XVI.  An  act  to  prevent  aliens  other  than  diplomatic  or  consular  officers  or  attaches 
from  acting  in  the  United  States  as  the  agent  of  a  foreign  government  without  prior 
notification  to  and  consent  of  *the  Government  of  the  United  States. 

XVII.  An  act  providing  that  it  shall  be  lawful  for  the  President' of  the  United 
States  to  employ  the  land  and  naval  forces  thereof  to  detain  any  vessel,  public  or 
iwivate,  foreign  or  domestic,  in  compliance  with,  or  in  order  to  prevent  the  violation 
of,  the  international  obligations  of  the  United  States  relating  to  neutrality,  or  to 
enforce  any  or  aU  other  obligations  imposed  upon  the  United  States  by  the  law  of 
nations,  by  treaties  or  conventions  to  which  the  United  States  is  a  party,  or  by  the 
statutes  of  the  United  States. 

XVni.  An  act  authoriziDg  the  issue  of  search  warrants  in  the  enforcement  of 
criminal  laws  relating  to  foreign  relations  and  the  observance  of  neutral  obligations, 
and  of  other  criminal  law. 

In  submitting  the  recommendations  to  the  Foreign  Relations  Ck)mmit- 
tee  of  the  Senate  and  the  Foreign  Affairs  Committee  of  the  House, 
and  to  the  Judicial  Committee  of  each  body,  the  Attorney  General 
states  the  reasons  which  have  caused  him,  acting  on  behalf  of  the  United 
States,  to  request  legislation  of  this  kind  and  at  this  time  from  the 
Congress.    Thus,  he  says: 

The  following  recommendations  for  new  legislation  are  made  as  a  result  of  the 
experience  of  the  Department  of  Justice  and  of  the  State  Department  during  the 
past  three  years  in  the  administration  of  law  in  connection  with  the  relations  of  this 
country  with  Merioo  and  with  the  problems  arising  out  of  the  European  war. 

Many  acts  conmiitted  in  the  United  States  in  serious  violation  of  its  sovereignty 
and  against  its  peace  and  the  safety  of  its  citizens  are  not  now  punishable  by  any 
Federal  criminal  law;  others  are  punishable  only  under  unsatisfactory  statutes  passed 
in  relation  to  conditions  altogether  different  from  those  now  prevailing. 

The  present  laws  relating  to  neutrality  are  clearly  defective.  In  some  cases,  no 
statutory  provision  whatever  is  made  for  the  observance  of  obligations  imperatively 
imposed  by  international  law  upon  the  United  States;  in  other  cases,  inadequate 
provision  is  inade. 

In  my  opinion,  the  passage  of  the  new  legislation  herewith  submitted  is  required 
for  the  protection  of  the  Umted  States  and  its  dtizens  and  for  the  fulfillment  of  the 
duty  owed  by  the  United  States  to  other  nations  with  which  it  is  at  p>eace. 

The  general  recommendations  set  forth  in  this  memorandum  have  been  submitted 
to  the  State  Department  and  have  been  concurred  in  by  the  Secretary  of  State  and  by 
the  Joint  State  and  Navy  Neutrality  Board. 

James  Brown  Scott. 
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AbbrefviationB:  Ann,  k.  pdL,^  Annales  des  sdences  poiitiques,  Paris;  Vie  Int., 
La  Vie  Internationale,  Brussels;  Arch,  dipl,,  Archives  Diplomatiques,  Paris;  B., 
boletin,  bulletin,  boUetino;  P.  A.  U,,  bulletin  of  the  Pan-American  Union,  Washing- 
ton; Clunei,  J.  de  Dr.  Int.  Priv6,  Paris;  Doc,  dipl,,  France,  Documents  diplomatiques; 
B.  Rd,  Ext,,  Boletin  de  Relaciones  Exteriores;  Dr,,  droit,  diritto,  derecho;  D,  0,, 
Diario  Oficial;  Far,  rd.,  Foreign  Relations  of  the  United  States;  Oa,,  gasette,  gaoeta, 
gazzetta;  Cd,,  Great  Britain,  Parliamentary  Papers;  Int,,  international,  intemadonal, 
intemazionale;  /.,  journal;  /.  0,,  Journal  Officiel,  Paris;  L.,  Law;  UInt,  Sc,,  L'ln- 
temationalism  Scientifique,  The  Hague;  M,,  Magazine;  Mhn,  dipl,,  Memorial 
diplomatique,  Paris;  Manit,,  Moniteur  beige,  Brussels;  Martens,  Nouveau  recudl 
g6n6rale  de  trait^s,  Leipzig;  Q,  dip,,  Questions  diplomatiques  et  ooloniales;  R.,  re- 
view, revista,  revue,  rivista;  Reicks  G.,  Reichs-Qesetsblatt,  Berlin;  Stoats,,  Staatsblad, 
Netherlands;  State  Papers,  British  and  Foreign  State  Papers,  London;  Stat,  at  L., 
United  States  Statutes  at  Large;  Times,  The  Times  (London). 

May,  1914. 
8    Brazil — Ubuguat.    Decree  of  Uruguay  approving  treaty  relative 

to  frontier,  signed  May  7,  1913.    Text:  B.  del  rd.  ext.  {Uruguay)^ 

2:26,  461, 
23    Italy — Ubuguat.     Decree  of  Uruguay  proclaiming  treaty  with 

Italy  relative  to  the  claims  of  the  ship  Maria  Madre.    B.  dd 

min.  de  rd.  ext.  (Urugiuiy),  ^:26,  184 

August,  1914. 

13  Colombia.    Regulations  issued  relative  to  provisioning,  arming, 

etc.,  of  war  ships  and  merchant  ships  of  belligerents  in  Colombian 
ports.  Infarme  dd  ministerio  de  rd.  ext.  al  Cangreseo  de  1916, 
p.  169. 

14  Chile.    Proclamation  stating  rules  to  be  observed  by  ships  of 

belligerents  in  Chilean  waters.   R.  gin.  de  dr.  int.  public,  2S  "doc.  :7. 
21    Chile — Gbeat  Bbitain.  Note  sent  by  Great  Britain,  in  response  to 
Chilean  note  of  August  7,  relative  to  the  purchase  of  German- 
owned  ships  by  Chile.    R.  gin.  de  dr.  int.  public,  £3'jdoc.'A. 
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August,  19H. 

22    Colombia.    Additional  r^ulations  concerning  ships  of  belligerents 

in  Colombian  waters  particularly  relating  to  wireless  telegraph 

operations.    Informe  dd  min.  de  rd.  ext.  ai  Congreao  de  1915, 

p.  171. 
31    Ubuguat.    Declaration  of  neutrality  in  European  war.    UrugxMy. 

B.  dd  min.  de  rd.  ext.,  ;S:748. 

September,  1914. 

1  Colombia.   Regulations  issued  for  the  use  of  the  wireless  telegraph. 

Informe  dd  min.  de  rd.  ext.  al  Cangreso  de  1916,  p.  172. 
11    Colombia.    Further  regulations  for  the  use  of  wireless  telegraph. 
Informs  dd  min.  de  rd.  ext.  al  Congreso  de  1916,  p.  173. 

13  Chile — Great  Britain.    Note  from  Great  Britain,  with  further 

conditions  relative  to  the  purchase  by  Chile  of  German-owned 
ships.    R.  gin.  de  dr.  int.  public,  SS:doc.:9. 

25  Chile — Great  Britain.  Response  of  Chile  to  British  note  of  Sept. 
21,  relative  to  the  purchase  by  Chile  of  German-owned  ships. 
R.  gin.  de  dr.  int.  public,  2S:doc.:S. 

29  Uruguay.  Decree  additional  to  the  decree  of  August  31, 1914,  rela- 
tive to  the  neutrality  of  Uruguay.    B.  dd.  min.  de  rd.  ext.  2'SSi. 

October,  19U. 

14  Chile.  Regulations  issued  relating  to  the  coaling  of  belligerent 

ships  in  Chilean  ports.    R.  gin.  de  dr.  int.  public,  2S:doc.  :10. 
14    Chile.    Regulations  issued  relating  to  the  use  of  wireless  telegraph 
by  ships  in  Chilean  waters.    R.  gin.  de  dr.  int.  public,  23'.doc.:\0. 

November,  19H. 

2  Chile.     Regulations  issued  relating  to  the  provisioning,  coaling, 

etc.,  of  war  ships  and  merchant  ships  of  belligerents.  R.  gin.  de  dr. 
int.  public,  2S:doc.:lO. 

5    Chile.    Decree  relating  to  neutrality  of  Chile  and  to  the  use  of 
territorial  waters.    R.  gin.  de  dr.  int.  public,  2S:doc.:ll. 

7  Chile.  Circular  sent  to  navigation  companies,  etc.,  indicating 
measures  taken  by  Chile  to  prevent  abuse  of  privileges  granted 
belligerent  ships  for  coaling,  etc.  R.  gin.  de  dr.  int.  public,  23:doc. : 
11. 
13  Chile.  Circular  issued  relating  to  ordinary  telegraphic  communi- 
cations.   R.  gin.  de  dr.  int.  public,  23:doc.:ll. 
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November,  1914' 

27    Colombia.     Regulations  issued  for  the  press  on  the  subject  of 

Colombian  neutrality.    Informe  del  min.  de  rd.  ext.  al  Cangreso 

de  1915,  p.  119. 

December,  1914. 

5    Colombia.    Decree  closing  the  wireless  telegraph  station  at  Car- 

tegena  during  the  European  War.    Informe  del  min.  de  rd.  exL 

al  Congreso  de  1916,  p.  116. 

12    Chiles — Germany.   Note  from  Chile  to  Germany  protesting  agiunst 

-    violation  of  Chilean  neutrality  by  the  German  Cruiser  Eild 

Freiderich.    Text:  R.  gin.  de  dr.  int.  ^public,  2S\doc. :12. 

12  Chile — Gerbiant.   Note  from  Chile  to  Germany  protesting  against 

the  violation  of  Chilean  neutrality  by  the  German  fleet  at  the 
He  de  Paques.   Text:  R.  gin.  de  dr.  int.  pvblic,  ^'jdoc.:l2. 

13  Chile — Gerbiant.   Note  from  Chile  to  Germany  protesting  against 

the  violation  of  Chilean  neutrality  by  the  Grerman  fleet  at  the 
Island  of  Juan  Fernandez.    R.  gin.  de  dr.  int.  pyblic,  23'/loc.:l2. 

15  Chile.  Decree  relative  to  territorial  waters  in  Southern  Chile 
and  particularly  in  the  Strait  of  Magellan.  This  decree  was 
made  with  the  knowledge  of  Argentine  Republic.  Under  date 
of  Dec.  30,  1914,  Chile  informed  that  country  that  ''by  this  act 
the  government  did  not  attempt  to  modify  the  situation  created 
by  the  treaties  of  Chile  with  Argentine  Republic  relative  to  the 
Strait  of  Magellan  and  the  canals  of  the  South."  R.  gin.  de  dr. 
int.  pyblic,  £S:doc.:l2. 

15  Chile.  Decree  relative  to  the  furnishing  of  coal  to  war  ships  and 
merchant  ships  of  belligerents.  R.  gin.  de  dr.  int.  jnMic,  23: 
doc.  :13. 

17  Chile.  Further  instructions  relative  to  the  coaling  of  belligerent 
ships  in  Chilean  ports.    R.  gin.  de  dr.  int.  pvblic,  2S\doc. :15. 

30  Chile.  Decree  relative  to  the  use  of  the  telegraph,  wireless  tele- 
graph and  telephone.    R.  gin.  de  dr.  int.  pvblic,  23 '.doc.  :15. 

January,  1916. 
4    Chile.  Further  instructions  relative  to  the  coaling  of  belligerent 

ships  in  Chilean  ports  and  waters.    R.  gin.  de  dr.  inJt.  pvbUCj  23: 

doc,  :15. 
12    Chile.    Instructions  to  the  ministries  of  war  and  marine  concern- 
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January,  1915. 

ing  claims  relative  to  the  violation  of  Chilean  neutralily.    R.  gin. 

de  dr.  int.  jmblic,  2Svioc.  :16. 
23    Chile.    Further  instructions  relative  to  the  coaling  of  belligerent 

ships  in  Chilean  ports  and  waters.    R.  g&n.  de  dr.  int.  pyblic,  23: 

doc.:16. 

25  Chile.     Decree  modifying  rules  relative  to  telegraphs,  wireless 

telegraphs  and  telephones,  darted  December  30,  1914.    R.  gin.  de 
dr.  int.  public,  BS'Aoc.  :16. 

February,  1916. 

10  Great  Britain — United  States.  Great  Britain  informed  the 
United  States  that  the  doctrine  of  continuous  voyages  did  not 
apply  to  conditional  contraband,  except  to  goods  consigned  to 
order  of  unknown  consignor  or  to  consignee  within  enemy  terri- 
tory.   N.  Y.  Times,  April  5,  1916. 

March,  1916. 

13  Chile.  Note  from  the  ministry  of  foreign  affairs  to  the  ministries 
of  war  and  marine  relative  to  rules  governing  the  coaling  of 
merchant  ships  of  belligerents,  dated  December  15,  1914.  R.  gin. 
de  dr.  int.  public,  BSidac.  :17. 

26  Chile — Great  Britain.    Note  from  Chile  to  Great  Britain  pro- 

testing against  the  violation  of  Chilean  neutraUty  by  the  British 
fleet  at  the  Island  of  Juan  Fernandez.  [Dresden  incident.]  Great 
Britain.  Cd.  7869;  R.  gin.  de  dr.  int.  public,  28  :doc.  :19. 
26  Chile — Germany.  Note  from  Chile  to  Germany  protesting  against 
the  violation  of  Chilean  neutrality  by  the  German  fleet  at  the 
Island  of  Juan  Fernandez.  [Dresden  incident.]  Great  Britain. 
Cd.  7869;  R.  gin.  de  dr.  int.  public,  BSidoc.  :18. 

March,  1916. 

30  Chile.  Decree  regulating  official  communications  of  diplomatic 
agents  and  foreign  consuls  with  the  government  of  Chile.  R.  gin. 
de  dr.  int.  public,  23uloc.:21. 

30  Chile — Great  Britain.  Reply  of  Great  Britain  to  the  protest  of 
Chile  against  the  violation  of  Chilean  neutrahty  at  Juan  Fer- 
nandez, dated  March  26,  1915.  [Dresden  incident.]  Great 
Britain.    Cd.  7869;  R.  gin.  de  dr.  int.  public,  23.doc.'20. 


Digitized  by 


Google 


614  THE  AMEiaCAN  JOURNAL  OF  INTEBNATIONAL  LAW 

March,  1916. 

31  Chile.  Note  from  ministry  of  foreign  affairs  to  the  diplomatic 
representatives  accredited  to  Chile,  on  the  subject  of  the  con- 
version of  merchant  ships  into  war  vessels  in  Chilean  ports  and 
waters.    R,  g&n.  de  dr.  int.  pvblic,  B3uioc.:l7. 

April,  1915. 

19  LuxEMBUBO.  Communication  from  Luxembourg  stating  the  at- 
titude of  that  government  in  relation  to  the  invasion  of  Luxem- 
bourg by  Germany.    R.  ghi.  de  dr.  irU.  public,  SS'jdoc.  :5. 

May,  1915. 

15  Chile.    Decree  relative  to  the  coaling  of  merchant  ships  of  bel- 

ligerents in  Chilean  ports  and  waters,  amending  the  decree  of 
December  15, 1914.  R.  g&n.  de  dr.  int.  public,  23'Aoc.  :21. 
19  Chile — Germany.  Note  from  Chile  to  Germany  relative  to  the 
violation  of  Chilean  neutrality  by  the  German  fleet  at  Juan 
Fernandez.  [Dresden  incident.]  R.  g&n.  de  dr.  int.  public,  £3: 
doc.  :22. 

June,  1915. 

18  Chile — Great  Britain.  Note  from  Great  Britain  to  Chile  asking 
the  admission  into  Chilean  ports  of  merchant  vessels  armed  for 
defense  only.    R.  g&n.  de  dr.  int.  public,  2S'jdoc.  :22. 

23  Chile — Germany.  Response  of  Germany  to  the  Chilean  note  of 
May  19  relative  to  the  violation  of  Chilean  neutrality  by  the 
German  fleet  at  Juan  Fernandez  [Dresden  incident].  R.  g&n.  de 
dr.  int.  public,  23:doc.'22. 

July,  1915. 

7  Chile — Great  Britain.  Note  from  Chile  to  Great  Britain  in  re- 
sponse to  British  note  of  June  18  asking  admission  to  Chilean 
ports  of  British  merchant  vessels  armed  for  defense  only.  R. 
g^n.  de  dr.  int.  public,  2S:doc.  :24. 

14  Colombia.  Additional  regulations  issued  relative  to  the  use  of 
wireless  telegraph.  Informe  del  min.  de  rd.  ext.  al  Cangreso  de 
1915,  p.  188. 

16  Chile — Germany.    Resix)nse  of  Germany  to  the  Chilean  protest 

against  the  violation  of  Chiean  neutrality  by  the  German  cruiser 
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Eitel  Freiderich  in  Papudo,  dated  March  31,  1915.    R,  gin.  de 
dr.  int.  jmbliCf  liS:dac.:25. 

August,  1916. 
6    Chile — Germany.    Note  from  Chile  to  Gennany  in  response  to  the 
German  note  of  July  16  relative  to  the  violation  of  the  neutral- 
ity of  Chile  by  the  German  cruiser  EUd  Freiderich.  R.  gin.  de  dr. 
int.  jmblic,  Ii3:dac.:25. 

27  France.  Declaration  of  the  blockade  of  the  coasts  of  Asia  Minor 
and  Syria.    J.  0.  Aug.  S7, 1915:S005. 

October,  1916. 

22  Perxt.  Peru  ratified  the  treaties  adopted  by  the  BoUvian  Congress. 
B.  del.  min.  de  rd.  ext.  5:938. 

December,  1915. 

31  Paraguay — Uruguay.  Ratifications  exchanged  of  treaty  to  pro- 
mote peace  signed  February  27,  1915.  Spanish  Text:  B.  dd  min. 
de  rd,.  ext.  (Uruguai/)'4:5. 

January,  1916. 
8    Cameroons.    Blockade  raised  so  far  as  concerns  the  coast  line  from 
the  Akwayafe  River  to  Bimbia  Creek.    The  blockade  remains 
in  force  from  the  B^ge  mouth  of  the  Sanaga  River  to  Campo. 
London  Gazette,  No.  447. 

Fdyruary,  1916. 

12    Germany — Italy.    Italy,  by  royal  proclamation,  broke  oflf  trade 

relations  with  Germany.    N.  Y.  Times,  Feb.  13,  1916. 
29    Cameroons.     Blockade    completely   raised    as   from   midnight. 

London  Gazette,  No.  29492. 
29    Gerbiany — Italy.     Italy  requisitioned  German  vessels  interned 

in  Italian  ports.    N.  Y.  Times,  March  1,  1916;  London  Gazette, 

May  12,  June  30,  1916. 

March,  1916. 

1  European  War.    Austro-German  classification  of  armed  enemy 

merchantmen  as  warships  became  effective.     N.   Y.   Times, 
March  2,  1916. 

2  Germany — United  States.    The  United  States  transmitted  note 
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to  the  Gennan  Ambassador  relative  to  the  status  of  The  Appam. 

Text  isstted  by  the  Department  of  State. 
19    France — Italy.   Declaration  signed  relative  to  Morocco.    Italian 

text:  R.  di  diritto  int.,  Vol  6,  aer.  iSillS. 

25  United  States.    Memorandum  issued  on  the  status  of  armed 

merchant  vessels.  Text  issued  by  the  Department  of  State,  N.  Y. 
Times,  April  27,  1916. 

26  Costa  Rica — Nicaragua.    Costa  Rica  entered  suit  in  the  Central 

American  Court  against  Nicaragua  alleging  an  infringement 
of  Costa  Rican  rights  in  the  negotiation  of  the  canal  treaty  with 
the  United  States.  On  May  5  the  Central  American  Court  took 
jurisdiction  of  the  case  and  called  upon  Nicaragua  to  answer. 
Washington  Post,  March  27;  Washington  Star,  May  6, 1916. 

27  European  War.    The  Persia.    Turkey  denied  that  the  Persia 

was  sunk  by  a  Turkish  submarine.  Germany  and  Austria  pre- 
viously denied  responsibility.    R.  of  R.  55:542. 

30  European  War.  Franco-Russian  hospital  ship  Portugal  sunk  by 
submarine  in  Black  Sea.  On  April  16  Turkey  admitted  the  sink- 
ing, but  maintained  that  the  vessel  was  without  mark  and  was 
used  as  a  transport  for  troops.  Text  of  Russian  commission  of 
Inquiry:  N.  Y.  Times,  May  26, 1916. 

30  European  War.  Petrolite.  Austria  sent  reply  to  note  of  the 
United  States  relative  to  the  Petrolite  sunk  D^.  4,  1915.  N,  Y. 
Times  Current  Hist.  4:206. 

April,  1916. 

3  United  States — France — Great  Britain.     France  and  Great 

Britain  sent  seply  to  the  protest  of  the  United  States  against  the 
seizure  of  the  mails.    Text  issued  by  the  Department  of  State,  N.  Y. 
Times,  April  4,  1916. 
3-12    Intematumal  High  Commission.    Met  in  Buenos  Aires,  Argen- 
tina.   This  Journal,  p.  569. 

4  European  War.    The  Portugal.    Russia  sent  notes  to  neutral 

nations  protesting  against  the  torpedoing  of  the  Russian  hos- 
pital ship  Portugal  and  requested  the  American  and  Spanish 
Governments  to  bring  the  note  to  the  attention  of  the  Central 
Powers.    N.  Y.  Times,  April  4,  1916. 
7    Germany — Roumania.    Treaty  concluded  in  which  both  govem- 
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ments  declare  their  readiness  to  allow  so  far  as  their  own  needs 
permit,  free  transportation  of  home  products,  with  the  excep- 
tion of  war  material.   N.  Y.  Times,  April  12, 1916. 

10  Germany — United  States.     Sussex.     Germany  replied  to  the 

American  notes  of  March  29,  30,  and  April  3,  relative  to  the 
Sussex,  Manchester  Engineer,  Englishman,  Benvindale  and  Eagle 
Point.  On  May  10,  Germany  acknowledged  that  a  German  sub- 
marine had  sunk  the  Sussex.  Texts  of  all  notes  issued  by  the 
Department  of  Stale,  May  15,  1916. 

11  Nicaragua — United  States.    The  Nicaraguan  Congress  ratified 

the  treaty  granting  the  United  States  naval  bases  and  a  perpetual 
option  on  the  canal  route.  R.  of  R.  55:647.  Text:  N.  Y.  Times, 
Feb.  19,  1916. 

11  European  War.    The  Allies  landed  troops  on  Cephalonia,  the 

largest  of  the  Greek  Islands  in  the  Ionian  Sea,  for  the  purpose  of 
creating  a  naval  base  at  Argostoli.    R.  of  R.  63 :544. 

12  Great  Britain.    Order  in  Council  issued  making  additions  and 

amendments  to  the  contraband  lists  of  October  14,  1915,  and 
January  27,  1916.    London,  Gazette  No.  29646,  29647. 

12  Mexico — United  States.  General  Carranza,  head  of  the  de  facto 
government  of  Mexico,  sent  note  to  the  United  States  demanding 
the  recall  of  the  United  States  troops  in  Mexico.  Text  issued  by 
the  Department  of  Stale. 

12  Mexico — United  States.  United  States  forces  attacked  at  Parral, 
Mexico.   N.  Y.  Times,  April  13,  1916. 

12  European  War.    Great  Britain.    Sir  Edward  Grey  announced 

that  bonds,  securities,  etc.,  seized,  would  be  dealt  with  by  the 
Prize  Court.    N.  Y.  Times,  April  13,  1916. 

13  European   War.     France.     Changes   in    contraband  list  an- 

nounced.   J.  0.,  April  13,  1916. 

16  European  War.    The  Portugal.    Turkey  admitted  the  sinking 

of  the  Portugal  on  March  30,  but  maintains  that  the  ship  was 
without  Red  Cross  mark  and  was  being  used  as  a  transport  for 
troops.     N:  Y.  Times,  May  26,  1916. 

17  Austria — United  States.    The  United  States  sent  a  protest  to 

Austria  regarding  the  sinking  of  the  Russian  bark  Imperator 
off  the  Spanish  coast;  Austria  sent  a  reply  May  3.  Text  issued 
by  the  Department  of  Stale. 
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18  Germany— United  States.  The  United  States  sent  note  to  Ger- 
many reviewing  submarine  operations  and  American  protests 
since  the  beginning  of  the  war,  with  the  warning  that  miless  proper 
assurances  be  given  by  Germany  that  the  rules  (A  international 
law  will  be  observed,  diplomatic  relations  would  be  broken  off. 
Text  ismed  by  the  Department  of  State. 

20  European  War.   Portugal.    Portuguese  regulations  issued  relat- 

ing to  the  release  of  allied  and  neutral  cargoes  on  German  vessels 
seized  by  Portugal.    London  Gazette  No.  29600. 

21  European  War.    Ireland.    Sir  Roger  Casement  and  2  Irish 

confederates,  with  22  Germans,  were  captured  attempting  to 
land  arms  in  Ireland  from  a  German  ship.  N.  F.  Times, 
April  22,  1916. 

21  United  States — Holland.  The  United  States  suspended  the 
parcel  post  convention  with  Holland.  Washington  Star,  April  21, 
1916. 

24  Great  Britain — United  States.  Great  Britain  sent  note  in  answer 
to  the  American  note  of  Nov.  5,  1915,  on  restrictions  on  trade. 
Text  isaiied  by  the  Departmenl  of  State. 

30  ExTROPEAN  War.  Ireland.  Proclamation  issued  by  Irish  insur- 
gents proclaiming  the  Irish  Republic.  Text:  N.  Y.  Times,  May  1, 
1916. 

May,  1916. 

2  Brazil — Gerbiany.  Brazilian  ship  Rio  Blanco  sunk  off  Blyth,  Ekig- 

land.    N.  Y.  Times,  May  10,  1916. 

3  Haiti — United  States.     Ratifications  exchanged  of  the  treaty 

relating  to  finances,  economic  development  and  tranquillity 
of  Haiti.  French  and  English  texts:  U.  S.  Treaty  Series 
No.  623. 
A  Gerbiany — United  States.  Germany  sent  note  to  the  United 
States  calling  attention  to  the  fact  that  in  January,  1916,  a  Ger- 
man submarine  signalled  the  Dutch  steamer  Bandoeng  to  stop. 
Instead  of  immediately  complying  the  steamer  turned  toward  the 
submarine  at  high  speed.  On  the  assumption  that  the  steamer  was 
an  English  steamer  in  disguise  the  submarine  opened  fire.  The 
steamer  th^n  stopped  and  sent  a  boat  for  examination  of  the  ship's 
papers.   Germany  suggests  that  neutral  governments  issue  orders 
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to  commanders  not  to  turn  their  ships  toward  submarines  when 
stopped.    Text  issued  by  (he  Department  of  State. 
5    Germany — United  States.   Germany  replied  to  the  American  note 
of  April  20,  1916,  relative  to  submarine  war.    Text  issued  by  the 
Department  of  State. 

5  European  War.    Great  Britain.    Announcement  made  of  three 

prospective  changes  in  blockade  rules.  1.  New  plans  for  exami- 
nation of  neutral  mails;  2.  Statement  that  early  orders  in  Coun- 
cil would  be  abandoned;  3.  Decision  of  Great  Britain  to  release 
Germans  and  Austrians  taken  from  American  steamer  China. 
N.  Y.  Times,  May  6,  1916. 

6  Mexico — United  States.   Mexican  bandits  raided  Glenn  Springs, 

New  Mexico.  N.  Y.  Times,  May  6, 1916. 
6  CosTA  Rica — ^Nicaragua.  The  Central  American  Coiul;  of  Justice 
assumed  jurisdiction  in  the  case  of  Costa  Rica  against  Nicaragua 
in  re  the  infringement  of  Costa  Rican  rights  in  the  negotiations 
of  Nicaragua  with  the  United  States  relative  to  the  proposed 
canal  treaty.  Washington  Star,  May  6,  1916. 
8  Germany — United  States.  The  United  States  answered  the  Ger- 
man note  of  May  4,  relative  to  submarine  war.  Text  iesued  by 
the  Department  of  State. 

10  Germany — United  States.  Germany  in  note  to  the  United  States 
acknowledged  that  a.  German  submarine  had  sunk  the  Sussex. 
Text  issued  by  the  Department  of  State. 

12  Germany — ^Turkey.  Statement  made  in  the  Reichstag  by  Under- 
Secretary  for  Foreign  Affairs  Alfred  Zimmermann  that  at  the 
beginning  of  the  war  a  defensive  alliance  was  concluded  between 
Germany  and  Turkey  based  upon  terms  of  equality  and  framed 
to  endure  for  a  long  period.  In  addition  there  were  negotiations 
between  the  two  countries  regarding  consular  representation, 
legal  status  of  citizens  and  residential  rights.  N.  Y.  Times, 
May  13, 1916. 

16  Austria-Hungary — Roumania.  Announced  that  a  treaty  similar 
to  the  German-Roumanian  treaty  had  been  signed.  R.  of  R. 
June,  p.  671. 

16  European  War.  Austria.  Austria  sent  notes  of  protest  to 
representatives  of  allied  and  neutral  states  at  the  Aus- 
trian court    against    the    torpedoing    of  the    Austrian   hospi- 
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tal  ship  Electra,  the  attack  on  the  Daniel  Emo,  the  steamer 
Zagren  and  the  Diwraunik.  Text:  N,  Y.  Times,  May  17, 
1916. 

22  Mexico — ^United  States.-  General  Carranza,  head  of  the  defajcto 
government  of  Mexico,  sent  a  note  demanding  the  withdrawal 
of  Anjerican  troops  from  Mexico.  Text:  N.  Y,  Times,  Jmie  1, 
1916.  Answer  sent  by  the  United  States  June  20,  1916.  Text 
issued  by  the  Department  of  State. 

24  Great  Britain — ^United  States.  The  United  States  replied  to  the 
British  note  of  April  3,  relative  to  the  right  of  belligerents  to 
detain  and  examine  parcel  and  letter  mail.  Text  issued  by  the 
Department  of  State. 

27  Greece — ^Bulgaria.  Bulgarian  troops  occupied  Fort  Ruple,  Greek 
commander  being  given  two  hours  to  evacuate  the  fort.  N.  F. 
Times,  May  28,  1916. 

June,  1916. 
6    China.    Death  of  Yuan  Shi  Kai,  President  of  China.   N.  Y.  Times, 

June  7, 1916. 
8    Germany — Italy.     The  Imperial  Court  of  Appeal  at  Leipsig, 

Germany,  rendered  a  decision  in  which  it  stated  that  Germany 

is  actually,  if  not  formally,  at  war  with  Italy.    N.  Y.  Times, 

June  8,  1916. 
14-17    European  War.    Economic  Conference  held  by  the  Allies  in 

Paris.    Text  of  recommendations.     Cd.   8271;  London   Times 

(Weekly),  June  30,  1916. 

15  Mexico — ^United  States.    Mexicans  raided  San  Ignacio,  Texas, 

100  miles  southeast  of  Laredo,  Texas.  N,  Y.  Times,  June  15, 
1916. 

16  Mexico — United  States.   General  Trevino,  of  tlhe  Carranza  army, 

sent  a  note  to  General  Perstung  of  the  American  army,  informing 
him  that  any  movement  of  the  American  troops  south,  east  or 
west  would  be  considered  an  overt  act  by  Mexico  and  the 
signal  for  the  opening  of  hostilities.  N.  Y.  Times,  June  17, 
1916. 

18  United  States.  President  Wilson  called  into  service  the  militia 
of  all  the  States.    N.  Y.  Times,  June  19,  1916. 

18    Mexico — United  States.     A  boat  from  the  American  gunboat 
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June,  1916. 

AnnapoliSf  landing  at  Mazatlan,  Mexico,  for  the  purpose  of 
taking  a^ay  any  Americans  who  desired  to  leave,  was  fired  upon 
and  two  members  of  the  crew  seized.  Several  persons  wounded 
on  each  side.  The  men  seized  were  later  released.  Text  of  re- 
port of  the  conmiander  of  the  Annapolis:  N.  Y.  Times^  June  23, 
1916. 

19  Mexico — United   States.    The   governments  of   the   Mexican 

States  of  Sinaloa  and  Yucatan  reported  to  have  declared  war 
upon  the  United  States.    N.  Y.  Times,  June  20, 1916. 

20  Mexico — United  States.   The  United  States  sent  a  note  to  Mexico 

in  reply  to  the  Mexican  note  of  May  22,  1916,  relative  to  the 
withdrawal  of  American  troops  from  Mexico.     Text  issued  by  the 
.  Department  of  State. 

21  Austria — United  States.    The  United  States  sent  a  note  to 

Austria-Hungary  relative  to  the  sinking  of  the  steamer  PetrolUe. 
Text:  N.  Y.  Times,  June  29,  1916. 
21    Mexico — United  States.    The  troops  of  the  United  States  and 
Mexico  fought  a  battle  at  Carrizal,  Mexico.     N.   Y.  Times, 
June  22,  1916. 

23  European  War.    Greece.    Announced  that  Greece  had  agreed  to 

comply  with  the  entire  demands  of  France,  Great  Britain  and 
Russia  relative  to  the  demobilizing  of  the  Greek  Army,  the  dis- 
solution of  the  chamber  and  election  of  a  new  one,  and  re- 
placement of  certain  objectionable  police  functionaries.  France, 
Great  Britain  and  Russia  under  the  protocol  of  London  signed 
July  6,  1827,  assumed  the  protection  of  the  Kingdom  of  Greece. 
Text:  British  and  Foreign  State  Papers,  14^2.  Text  of  demand 
of  the  Allies:  N.  Y.  Times,  June  23, 1916;  London  Times  (Weekly), 
June  30,  1916. 

24  Mexico — United   States.     Mexico   sent   note   to   the   United 

States  stating  that  General  Carranza  had  given  orders  to  Gen- 
eral Trevino  not  to  permit  the  advance  of  American  troops 
south,  east  or  west  and  to  oppose  new  incursions  of  Amer- 
ican soldiers  into  Mexican  territory.  N.  Y.  Times,  June  26, 
1916. 
24  Mexico — United  States.  Announced  that  Argentine  Republic, 
Chile,  Ecuador,  Salvador,  Honduras  and  Spain  had  offered  media- 
tion.   N.  Y.  Times,  June  26,  1916. 
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June,  1916. 

26  Mexico — United  States.    The  United  States  replied  to  the  note 

of  Mexico  dated  June  24  and  demanded  the  immediate  surrender 
of  the  American  troops  taken  at  Carrizal.  Text:  N.  Y.  Times, 
June  26,  1916.  On  June  28  the  Mexican  Consul  at  El  Paso  in- 
formed General  Bell  that  the  prisoners  would  be  released.  N,  Y, 
Times,  Jime  29,  1916. 

27  European  War.    Great  Britain.    Additions  made  to  the  con- 

traband lists  of  Oct.  14,  1915,  Jan.  27  and  April  12,  1916. 
London  Gazette,  No.  29642,  29647. 
27  Great  Britain— Sweden.  Announced  that  Great  Britain  and 
Sweden  have  agreed  to  submit  to  arbitration  after  the  war  the 
question  of  the  legahty  of  the  seizures  of  postal  parcels.  Wash- 
ington Post,  Jime  28,  1916. 

27  European  War.     Reported  that  Great  Britain  has  announced 

willingness  to  submit  to  arbitration  questions  arising  out  of  prize 
court  decisions  which  may  prove  unsatisfactory  to  neutral  gov- 
ernments.   Washington  Post,  June  28,  1916. 

28  European  War.    France.    Additions  made  to  the  contraband 

lists  of  Nov.  6,  1914,  Oct.  14,  1915,  Jan.  27  and  April  13, 1916. 
J.  p.,  June  28,  1916. 

28  Germany — Switzerland.  Reported  that  Germany's  demands  on 
Switzerland  for  the  exchange  of  commodities  are  in  the  form  of  an 
ultimatum  which  expires  at  6  P.  M.  June  28.  Announcement 
was  made  in  the  Swiss  Parliament  last  week  that  Germany 
had  demanded  that  Switzerland  permit  the  export  of  cotton 
and  foodstuffs  collected  by  German  agents,  stating  that  if  the 
demand  were  not  complied  with  Germany  would  prohibit  the 
export  of  coal,  iron  and  other  materials  essential  to  Swiss  indus- 
tries.   Wdshington  Post,  June  29, 1916. 

28  European  War.  Sir  Robert  Cecil  announced  in  the  House  of 
Commons  that  as  a  result  of  the  conference  recently  held  in  Paris 
the  British  and  French  governments  had  decided  to  discontinue 
partial  enforcement  of  the  Declaration  of  London.  N.  Y.  Times, 
June  29,  1916. 

30  Mexico — United  States.  Carranza  issued  a  proclamation  chaiig- 
ing  bad  faith  on  the  part  of  the  United  States.  Text:  N,  Y. 
Times,  July  1,  1916. 
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INTERNATIONAL  CONVENTIONS 

ADHESIONS,   RATIFICATIONS,  DENUNCIATIONB 

Literary  and  Artistic  Property.    Berne,  1908,  1914. 
Ratifications: 

France,  J.  0.,  April  11,  1916. 
Postal  Convention.    Rome,  1906. 
Ratifications: 

Ecuador.    J.  0.,  May,  10,  1916. 

Eathryn  Sellers. 
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OBEAT  BBITAIN  ' 

Aliens  restriction  amendment  order,  Jan.  27, 1916.    (St.  R.  &  0. 21.) 

.    List  of  prohibited  areas,  1916.    1 J^. 

.    Consolidation  order.    Feb.  29,  1916.    (St.  R.  A  O.  122.) 

.    Order  in  Council  amending.    March  30, 1916.    (St.  R.  &  0. 

191.)  ly^. 

Baralong,  H.  M.  Auxiliary  cruiser.  Further  correspondence  with  the 
German  Government  in  regard  to  incidents  alleged  to  have  attended 
the  destruction  of  a  German  submarine  by  the,  on  August  19,  1915. 
(Cd.  8176.)    iHd. 

British  Nationality  and  Status  of  Aliens  Regulations  (India).  Jan.  19, 
1916.    (St.  R.  &  0. 120.)    IJ^. 

Contraband  of  war,  List  of  articles  declared  to  be.    (Cd.  8226.)    Id. 

.   Proclamation  making  additions  to  and  amendments  in  list  of. 

Jan.  27, 1916.    (St.  R.  &  O.  26.)    1>^, 

.     Order  in  Coimcil,   April   12,   1916,    making  certain  ad- 

ditioEb  to  and  amendments  in  list  of  articles.  (St.  R.  &  O.  226.) 
13^d. 

Declaration  of  London.  Order  in  Council,  March  30, 1916.  (St.  R.  & 
O.  197.)    1>^. 

Defense  of  the  Realm  Regulations  made  to  Feb.  15,  1916,  reproduced 
in  consolidated  form.    With  notes.    7d. 

European  War.  Naval  and  military  despatches  relating  to  operations 
in  the.    Part  III.    July-October,  1915.    4J^. 

Exports.  Prohibitions  of  export  in  force  in  the  United  Kingdom  and 
in  certain  allied  and  neutral  countries.  (Supplement  to  the  Board  of 
Trade  Journal,  Feb.  17,  1916.)    3>id. 

^  Official  publications  of  Great  Britain  and  many  of  the  British  colonies  may  be 
purchased  of  W3rman  &  Sons,  Ltd.,  Fetter  Lane,  E.  C,  London,  England. 
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Golconda,  S.  S.,  Further  correspondence  with  the  United  States 
Ambassador  respecting  the  safety  of  alien  enemies  repatriated  from 
India  on  the.    (Cd.  8178.)    13^. 

GoItZy  Horst  von  der,  alias  Bridgeman  Taylor.  Sworn  statement  by. 
(Cd.8232.)    2d. 

Mails.  Examination  of  parcels  and  letters.  Memorandmn  presented 
by  His  Majesty's  Government  and  the  French  Government  to  neutral 
governments  regarding  the.    (Cd.  8223.)    13^. 

Mails  on  neutral  vessels,  Treatment  of.  Correspondence  with  United 
States  Ambassador.    (Cd.  8173.)    Id. 

Naval  Prize  Procedure  Act.    (6  Geo.  V,  Ch.  2.)    Id. 

Papen,  Captain  von.  Selection  from  papers  found  in  possession  of, 
Fahnouth,  Jan.  2  and  3,  1916.    (Cd.  8174.)    7d. 

Red  Cross  Convention,  1906,  Declaration  withdrawing  British  reser- 
vation in  respect  of  Articles  23, 27  and  28.  Signed  at  Berne,  July  7, 1914. 
(Treaty  series,  1916,  No.  1.)    Id. 

Trading  with  the  Enemy  Act  Amendment.  (5  &  6  Geo*  V,  Ch.  105.) 
2d. 

Trading  with  the  Enemy  Extension  of  Powers  Act,  1915,  Correspond- 
ence with  the  United  States  Ambassador  respecting  the.  (Cd.  8225.) 
Id. 

Trading  with  the  Enemy  (Vesting  and  application  of  prop- 
erty.)    Amendment  Rules,  March  29,   1916.     (St.  R.  &  O.  213.) 

Trading  with  the  Enemy.  Order  in  Council  making  exceptions  and 
adaptations  in  Trading  with  the  Enemy  Acts  and  Customs  War  Powers 
Acts,  in  their  application  to  persons  or  bodies  of  persons  mentioned  in 
the  statutory  list.    Order  in  Council.  Feb.  29,  1916.    (St.  R.  &  O.  126.) 

Trading  with  the  Enemy  (neutral  countries)  proclamation.  Feb.  29, 
1916.    (St.  R.  &  O.  125.)    l^d. 

.    Orders  in  Council  varying  statutory  list  in  Trading  with 

the  Enemy  (Neutral  Countries)  Proclamation.  1916.  March  16  and 
24,  April  7,  and  14, 1916.  (St.  R.  &  O.  175,  189,  219  and  236.)  1}^. 
each. 

Wittenberg  Camp.  Report  by  the  government  committee  on  the 
treatment  by  the  enemy  of  British  prisoners  of  war  regarding  the  con- 
ditions obtaining  at  the  Wittenberg  Camp  during  the  typhus  epidemic 
of  1915.    (Cd.8224.)    2d. 
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UNITED  STATES* 

Armed  merchant  vessels,  Report  on  H.  Res.  147,  requesting  the  Presi- 
dent to  warn  American  citizens  to  refrain  from  traveling  on.  March  6, 
1916.    1  p.    (H,  rp.  293.)    Foreign  Affairs  Committee. 

.    March  7, 1916.    1  p.    (H.  rp.  304.)    Rules  Committee. 

Annies  of  France,  Germany,  Austria,  Russia,  England,  Italy,  Mexico, 
and  Japan,  showing  conditions  July  1,  1914.  1916.  82  p.  iL  (Pub. 
No.  22,  new  series;  War  Dept.  doc.  499.)    Paper,  10c. 

Citizenship.  Compilation  of  certain  Departmental  circulars  relating 
to  citizenship,  r^istration  of  American  citizens,  issuance  of  passports, 
etc.  1916.    88  p.    State  Dept. 

Congress  of  neutral  nations.  Hearings  on  H.  J.  Res.  38,  calling  upon 
the  President  of  the  United  States  to  call  a,  to  offer  mediation  to  bel- 
ligerents in  Europe.  Feb.  24-25,  1916.  75  p.  Foreign  Affairs  Com- 
mittee. 

European  War,  1914.  Finances  and  costs  of.  1916.  11  p.  (War 
Dept.  doc.  512.)    War  College  Division. 

Immigration,  Hearings  on  H.  R.  558  to  restrict.  1916.  Immigration 
and  Naturalizatian  Committee. 

Inunigration,  Restriction  of.  Report  to  accompany  H.  R.  10384. 
April  17, 1916.    18  p.    (S.rp.352.)   Immigration  Committee. 

Germany,  Address  of  President  Wilson  on  relations  between  United 
States  and,  April  19, 1916.   6  p.    (H.  doc.  1034.)    Paper,  5c. 

Lake  of  the  Woods,  Final  public  hearings  in  re  levels  of,  Jan.  28-29, 
1916,  and  Feb.  1-4, 1916.   539  p.  1  pi.  map.    Paper,  30c. 

Merchant  marine.  Hearings  on  H.  R.  10500  creating  Shipping  Board, 
naval  auxiliary  and  merchant  marine.  Feb.  10-Mar.  9,  1916.  viii+ 
5-819  p.  il.   Merchant  Marine  and  Fisheries  Committee. 

Military  policy.  Statement  of,  for  United  States.  Sept.  1915.  v+ 
22  p.    Paper,  5c. 

National  defense.  Preparedness  for.  Report  to  accompany  S.  4840. 
Mar.  16, 1916.   26  p.    (S.  rp.  263,  pt.  1.)    Paper,  5c. 

.    Views  of  minority.    Mar.  16,  1916.    2  p.    (S.  rp.  263,  pt. 

2.)    Paper,  5c. 

.    Addresses  of  President  Wilson,  Jan.  27-Feb.  3,  1916.    72 

p.    (H.  doc.  803.)    Paper,  5c. 

'  When  prices  are  given,  the  document  in  question  may  be  obtained  for  the  amount 
noted  from  the  Superintendent  of  Documents,  Government  Printing  Office,  Wash- 
ington, D.  C. 
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Naturalization  laws  and  regulations,  Jan.  21,  1916.  36  p.  Naiurali' 
zatian  Bureau, 

Neutrality,  Germany  and  Portugal,  proclamation.  Mar.  13,  1916. 
4  p.    (No.  1328.)    State  Dept. 

Nicaragua,  American  policy  in.  Memorandum  on  convention  be- 
tween United  States  and  Nicaragua  relative  to  interoceanic  canal  and 
naval  station  in  Gulf  of  Fonseca,  by  George  T.  Weitzel.  33  p.  (S.  doc. 
334.)    Paper,  6c. 

Passports.  Executive  order  authorizing  Secretary  of  the  Treasury 
to  direct  customs  officers  to  take  up  passports  of  returning  American 
citizens.    Mar.  13,  1916.    1  p.    (No.  2341.)    State  Dept. 

Peace.  Letter  addressed  to  John  F.  Shafroth  by  Oscar  T.  Crosby 
relative  to  an  international  peace  tribunal.  March  28,  1916.  4  p. 
(S.  doc.  378.)    Paper,  5c. 

.    Address  delivered  by  Walter  L.  Fisher,  Dec.  21,  1915,  on 

preparations  for.    39  p.    (S.  doc.  323.)    Paper,  5c. 

Philippine  Islands,  Political  status  of.  Report  to  accompany  S.  381. 
April  6, 1916.    18  p.    (H.  rp.  499,  pt.  1).    Paper  6c. 

.    Views  of  minority.    April  12,  1916.     14  p.     (H.  rp.  499, 

pt.  2.)    Paper,  5o. 

Porto  Rico,  Hearings  on  S.  1217  to  provide  civil  government  for. 
1916.    (Pt.2,ii+103-126p.)    Pad^  I dands  arid  Porto  Rico  C(mmittee. 

Self-government  in  the  tropics.  Analysis  of  political  and  economic 
relations  of  temperate  toward  tropic  and  subtropic  zones,  especially 
as  affecting  relations  of  United  States  toward  Mexico  and  Philippine 
Islands.    By  Samuel  L.  Parrish.    1916.    10  p.    (S.  doc.  364.)    Paper,  5c. 

Switzerland,  Military  law  and  efficient  citizen  army  of.  1916.  79  p. 
1  pi.    (S.  doc.  360.)    Senate. 

Geo.  a.  Finch. 
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THE  GUTENFELS.  THE  BARENFELS.  THE  DEBFFLIN'OER 

Judicial  Committee  of  (he  Privy  Council 

Decided  April  7, 1916 
(The  Times  Law  Reports,  Vol.  32,  p.  433) 

By  Art.  1  of  the  Sixth  Hague  Convention,  1907,  ''When  a  merchant  ship  belonging 
to  one  of  the  belligerent  Powers  is  at  the  commencement  of  hostilities  in  an  enemy 
port,  it  is  desirable  that  it  should  be  allowed  to  depart  freely  either  immediately  or 
after  a  reasonable  number  of  days  of  grace."  By  Art.  2,  ''A  merchant  ship  which, 
owing  to  circumstances  beyond  its  control,  may  have  been  unable  to  leave  the  enemy 
port  within  the  period  contemplated  in  the  preceding  article,  or  which  was  not  allowed 
to  leave,  may  not  be  confiscated.  The  belligerent  may  merely  detain  it  on  condition 
of  restoring  it  after  the  war,  without  payment  of  compensation,  or  he  may  requisilion 
it  on  payment  of  compensation." 

On  August  4,  1914,  war  broke  out  between  Great  Britain  and  Gennany,  and  a 
British  Order  in  Council  was  issued  recogniziDg  Art.  1  (supra)  conditionally  upon 
Germany  doing  the  same  within  a  limited  time.  Gennany  did  not  do  so,  and  the 
Order  in  Council  did  not  came  into  operation. 

The  G.  was  a  German  ship  which  arrived  at  Port  Said  on  August  5, 1914,  in  igno- 
rance that  hostilities  had  broken  out  between  Great  Britain  and  G^many.  From 
August  5  to  August  14  she  was  not  free  to  leave,  but  on  the  latter  date  she  was  in- 
formed that  she  mi^t  do  so.  She  did  not  leave,  and  on  October  13  the  Egyptian 
Government  put  a  crew  on  board,  and  on  Octob^  16  they  took  her  to  sea  and  con- 
ducted her  to  a  British  warship,  which  seised  her  as  prize  and  took  her  to  Alexandria. 
On  November  5,  1914,  Great  Britain  declared  war  on  Turk^,  and  on  December  18, 
1914,  declared  Egypt  to  be  a  British  protectorate.  The  "EgypHBUi  Prize  Court  de- 
cided that  the  G.  was  entitled  to  detention  in  lieu  of  confiscation  and  that  in  accord- 
ance with  Art.  2  (mpra)  she  should  be  restored  or  her  value  paid  to  the  owners  at 
the  conduson  of  hostilities. 

Held,  on  appeal,  that  even  if  the  Hague  Convention  applied  and  if  the  Order  in 
Council  of  August  4,  1914,  extended  to  Egypt,  the  failure  of  Germany  to  concur  in 
recognizing  Art.  1  prevented  Art.  2,  so  far  as  it  was  complementary  to  Art.  1,  from 
coming  into  operation,  that  therefore  the  British  Government  was  entitied  to  sdze 
and  detain  the  G.  during  the  war,  and  that  the  appeal  must  be  aQowed  and  an  order 
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made  merdy  for  the  detention  of  the  ship,  leaving  the  ultimate  rights  of  the  parties 
to  be  determined  after  the  war. 

The  court  made  a  similar  order  in  the  case  of  the  B. 

The  D.  was  a  German  ship  intended  for  conversion  into  a  ship  of  war,  and  she  took 
refuge  in  Port  Said  on  August  2,  1014,  on  account  of  the  war  between  Germany  and 
France  and  between  Germany  and  Russia.  The  Hague  Convention  does  not  apply 
to  a  ship  intended  for  such  conversion.  The  Egyptian  Prize  Court  made  an  order  for 
her  confiscation. 

Hddf  that  the  order  for  confiscation  was  right  and  the  appeal  must  be  dismissed. 

These  virere  three  appeals  from  orders  of  the  Supreme  Court  for  Egypt 
in  Prize.  The  Crown  appealed  in  the  cases  of  the  OvtenfeU  and  the 
Barenfds.    In  the  case  of  the  Derfflinger  the  Crown  was  the  respondent. 

Lord  Wrenbuiy  delivered  the  following  considered  judgments  of  the 
Board: 

The  Gutenfei^ 

The  GutenfeU  is  a  German  ship.  Bound  from  Antwerp  for  Bombay 
and  Karachi,  she  arrived  at  Port  Said  in  the  afternoon  of  August  5, 
1914,  and  entered  the  port  while  still  ignorant  (as  is  now  admitted) 
that  hostilities  had  broken  out  between  Great  Britain  and  Germany. 
From  August  5  to  August  14  she  was  not  free  to  leave.  On  August  14 
she  was  informed  that  she  was  free  to  proceed  if  she  liked.  Matters 
so  remained  until  October  13.  She  never  asked  for  a  pass.  She  was  not 
offered  one.  On  October  13,  1914,  the  Egyptian  Government  put  a 
crew  on  board,  and  on  Octo1>er  16  they  took  her  to  sea  and  conducted 
her  to  H.  M.  S.  Warrior ,  which  seized  her  as  prize  and  took  her  to  Alex- 
andria. It  is  admitted  that  this  was  done  by  arrangement  between  the 
Egyptian  Government  and  the  British  Government. 

At  the  date  of  these  events  war  had  not  been  declared  between  Great 
Britain  and  Turkey,  and  Great  Britain  had  not  declared.  Egypt  to  be  a 
protectorate.  The  date  of  the  declaration  of  war  with  Turkey  was 
November  5,  1914.  The  date  of  the  declaration  of  the  protectorate  was 
December  18,  1914. 

The  Egyptian  Prize  Court  has  pronounced  the  ship  to  have  belonged 
at  the  time  of  seizure  to  enemies  of  the  Crown,  and  to  have  been  seized 
in  such  circumstances  as  to  be  entitled  to  detention  in  lieu  of  confisca- 
tion, and  has  ordered  the  ship  to  be  detained  by  the  marshal  until 
further  order;  and  has  further  declared  that,  in  accordance  with  the  pro- 
visions of  Article  2  of  No.  VI  of  the  Hague  Conventions,  the  ship  must 
be  restored  or  her  value  paid  to  the  owners  at  the  conclusion  of  hostili- 
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ties.  From  this  order  the  Crown  appeals.  There  is  no  cro6&«ppeal. 
The  Crown  contends  that  the  ship  ought  to  be  confiscated,  or,  at  any 
rate,  that  the  question  whether  she  ought  to  be  confiscated,  or  whether, 
on  the  contrary,  she  must  be  restored  or  her  value  paid  to  the  owners  at 
the  conclusion  of  hostilities,  should  be  left  to  be  determined  after  the 
war,  and  that  in  default  of  confiscation  the  order  should  be  for  deten- 
tion till  further  order,  with  liberty  to  apply  as  in  the  case  of  The  Chile 
(31  The  Times,  L.  R.  3;  [1914]  P.,  212).  The  respondents,  having  no 
cross-appeal,  cannot  contest  the  order  which  imposes  detention. 

The  points  which  have  been  argued  before  their  lordships  are  numer- 
ous.   Upon  some  of  them  it  is  unnecessary  to  pronounce  any  opinion: 

First,  to  the  Hague  Convention  No.  VI.  (which  is  the  relevant  Hague 
Convention,  and  will  hereinafter  be  styled  simply  the  Hague  Convention) 
Egypt  was  not  a  party.  The  question  has  been  raised  whether,  having 
r^ard  to  the  anomalous  position  in  which  Egypt  stood,  the  Hague  Con- 
vention applies  to  Egypt.  Their  lordships  find  it  unnecessary  to  de- 
termine this  question.  They  will  assume,  in  favor  of  the  respondents, 
that  the  Hague  Convention  does  apply  to  the  case  before  them. 

Secondly.  The  question  has  been  argued  whether  Port  Said  was, 
within  the  meaning  of  the  Hague  Convention,  an  ''enemy  port" — 
that  is,  a  port  enemy  to  Germany.  Having  r^ard  to  the  relations  be- 
tween Great  Britain  and  Eg3rpt,  to  the  anomalous  position  of  Turkey, 
and  to  the  military  occupation  of  Eg3rpt  by  Great  Britain,  their  lordships 
do  not  doubt  that  it  was.  In  Hall's  International  Law,  Sixth  edition, 
p.  505,  the  learned  author  writes: — 

When  a  place  is  militarily  occupied  by  an  enemy,  the  fact  that  it  is  under  lus  control, 
and  that  he  consequently  can  use  it  for  the  purposes  of  his  war,  outweighs  all  con- 
siderations founded  on  the  bare  legal  ownership  of  the  soil. 

Their  lordships  think  this  to  be  right. 

Thirdly.  A  question  has  been  raised  whether,  in  the  events  which 
have  happened,  the  Hague  Convention  was  operative  and  binding  at 
the  date  of  the  events  with  which  the  Board  are  concerned  in  this  case. 
The  respondents  say  that  it  was.  The  law  oflicers  of  the  Crown  have 
stated  in  the  plainest  terms  that  the  British  Government  abide  by  the 
Hague  Convention  and  look  to  Germany  to  do  the  same.  The  British 
Government,  by  the  Order  in  Council  of  August  4,  1914,  presently  men- 
tioned, acted  under  the  Hague  Convention.  It  is  unnecessary  to  deter- 
mine whether  the  Hague  Convention  applies  or  not.  Their  lordships 
will  assume  in  favor  of  the  respondents  that  it  does. 
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It  results  that  the  only  question  for  determination  is  the  construction 
and  meaning  of  the  Hague  Convention,  and  that  question  reduces  it- 
self to  the  decision  of  a  single  point,  viz.,  whether  Article  2  is,  or  whether 
any  part  of  it  is,  obligatory,  or  whether,  if  the  course  referred  to  as 
''desirable  '*  in  Article  1  be  not  taken,  Article  2  has  or  has  not  any  ap- 
plication to  a  vessel  which  finds  itself  in  an  enemy  port  at  the  commence- 
ment of  hostilities,  or  which,  having  left  its  last  port  of  call  before  the 
commencement  of  hostilities,  enters  an  enemy  port  without  having 
heard  of  the  hostilities.  The  respondents  contend  that  it  has,  the  ap- 
pellants that  it  has  not.  The  question  is  one  of  law  arising  on  an  inter- 
national document  involving  a  reciprocal  obligation  performable  only 
at  the  end  of  the  war.  If  this  Board  were  now  to  determine  this  question 
of  construction,  Germany  might  hereafter  take  a  different  view,  and  the 
performance  of  the  obligation,  as  a  reciprocal  obligation,  might  become 
impossible. 

The  order  made  by  the  Egyptian  court  determines  that  the  ship 
must  be  restored  or  her  value  paid  at  the  conclusion  of  hostilities.  If 
this  order  were  to  stand  and  at  the  conclusion  of  hostilities  Germany 
maintained  that  the  construction  upon  which  that  order  is  based  was 
wrong  and  refused  to  restore  or  pay  the  value  of  British  ships  seized 
and  detained  by  Germany  in  like  circumstances,  the  performance  of  the 
obligation  as  a  reciprocal  obligation  would  be  impossible  unless  achieved 
by  diplomatic  action.  In  these  circumstances  the  construction  for  which 
the  respondents  contend,  involving  as  it  does  a  reciprocal  obligation 
performable  only  at  the  end  of  the  war  cannot  at  present  be  fully  de- 
termined by  their  lordships  in  the  absence  of  knowledge  of  the  future 
attitude  of  the  respective  belligerents  in  that  regard.  Accordingly  they 
think  it  incompetent  to  dispose  of  this  question  of  construction  at  pres- 
ent. 

It  remains  to  apply  the  above  considerations — subject  to  the  above 
reservations — ^to  the  case  before  the  Board. 

On  August  4,  1914,  an  Order  in  Council  was  issued  recognizing  and 
acting  upon  Article  1  of  the  Hague  Convention,  conditionally  upon 
Germany  within  a  limited  time  doing  the  same.  Germany  did  not  do 
so,  and  the  Order  in  Coimcil  did  not  come  into  operation.  If  this  Order 
in  Council  included  Egypt,  the  result  of  Germany's  refusal  to  concur  was 
that  neither  Article  1  nor  Article  2,  so  far  as  it  is  complementary  to 
Article  1,  took  effect  as  regards  Port  Said.  If,  as  their  lordships  incline 
to  think,  it  did  not  extend  to  Eg3rpt,  it  may,  of  course,  be  set  out  of  con- 
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sideration.  In  either  case  nothing  turns  upon  this  Order  in  Councfl; 
except  that  it  evidences  the  desire  of  Great  Britain  to  take  that  which 
the  Hague  Convention  indicated  as  the  reasonable  course.  Their  lord- 
ships do  not  forget  that  the  respondents  placed  some  reliance  upon  this 
Order  in  Council  as  assisting  in  the  construction  which  they  place  upon 
the  Hague  Convention,  but  their  lordships  are  unable  to  accept  the  view 
that  it  is  of  any  service  for  this  purpose.  Even  if  at  the  date  of  this 
Order  in  Council  Great  Britain  took  a  particular  view  of  the  construction 
of  the  Hague  Convention,  that  fact  throws  no  light  upon  the  question 
as  to  what  is,  in  fact,  the  true  construction. 

On  August  5,  1914,  the  Eg3rptian  Government  issued  a  ''Decision," 
or  decree,  similar  in  some  respects  to  the  Order  in  Council  of  August  4. 
This  granted  da3rs  of  grace  to  sunset  on  August  14  to  ships  of  not  more 
than  5,000  tons  gross.  But  as  the  QvJtenfds  was  more  than  5,000  tons 
it  did  not  apply  to  her. 

The  facts  then  are  (assuming,  as  for  the  purposes  of  this  judgm^t 
their  lordships  do  assume,  that  the  Hague  Convention  applies)  that 
Article  2,  so  far  as  it  was  complementary  to  Article  1,  never  came  into 
operation  by  reason  of  the  fact  that  as  between  Great  Britain  and  Ger- 
many the  recommendation  agreed  to  by  Article  1  failed,  by  reason  of 
the  action,  or,  rather,  the  inaction^  of  Germany,  to  be  carried  into  effect 
by  the  contracting  parties.  In  these  circumstances,  there  being  nothing 
which  entitled  the  Ovienfels  to  remain  in  the  port  (for  she  had  long  ex- 
ceeded any  such  limited  right  as  might  arise  from  a  right  of  passage 
through  the  canal,  assuming  that  she  had  such  a  right),  there  was  noth- 
ing to  prevent  the  Egyptian  Government  and  British  Government 
acting  as  they  did,  and  at  the  least  seizing  and  detaining  her  during  the 
war,  to  await  at  the  conclusion  of  the  war  the  determination  of  the  ques- 
tions above  reserved.  The  order  which,  in  their  lordships'  judgment, 
will  be  right  will  be  an  order  allowing  the  appeal,  and  substituting  an 
order  in  the  terms  of  that  in  the  case  of  The  Chile  (supra},  leaving  the 
ultimate  rights  between  the  parties  to  be  determined  after  the  war. 

Their  lordships  will  humbly  advise  His  Majesty  accordingly. 

They  think  that  each  party  should  bear  his  own  costs  of  this  appeal. 

The  Barenfei^ 

This  vessel,  bound  from  Hamburg  and  Antwerp  to  Colombo,  Madras, 
and  Calcutta,  arrived  at  Port  Said  on  August  1, 1914,  and  was  still  there 
on  August  4  and  5.    Except  that  she  was  in  Port  Said  before  and  at  the 
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commencement  of  the  war,  the  relevant  facts  are  identical  with  those  in 
the  case  of  the  OtUenfek.  This  case  is  governed  by  the  decision  in  the 
Gvienfels,  and  their  lordships  will  humbly  advise  his  Majesty  that  the 
same  order  should  be  made. 

The  Debffungeb 

This  vessel  showed  by  her  build  that  she  was  intended  for  conversion 
into  a  warship.  The  Hague  Convention  therefore  does  not  apply  (see 
Article  5).  She  passed  through  the  canal,  and  arrived  at  Port  Said 
on  August  2  on  a  voyage  from  Yokohoma  to  Bremen.  Her  log  contains 
the  following  entries: — 

"  1914,  August  2:  arrived  Port  Said.  The  journey  cannot  be  continued 
on  account  of  the  war." 

''August  3;  passengers  and  baggage  landed." 

Under  the  International  Suez  Canal  Convention  of  1889  she  was  en- 
titled to  use  the  canal  for  the  purposes  of  passage.  She  had  used  it,  and 
the  above  entries  show  that  her  voyage  of  passage  was  over;  that  her 
jomney  was,  in  her  view,  rendered  abortive  by  reason  of  the  war,  and 
that  she  had  accordingly  landed  her  passengers  and  cargo.  Port  Said 
was,  on  August  2  and  3,  a  neutral  port.  The  war  which  caused  the  dis- 
continuance of  the  ship's  voyage  was  the  war  between  Germany  and 
France  and  that  between  Germany  and  Russia.  When  war  broke  out 
on  August  4  between  Germany  and  Great  Britain  the  vessel  was  lying 
in  Port  Said,  not  in  exercise  of  a  right  of  passage,  but  by  way  of  user 
of  the  port  as  a  port  of  refuge.  Under  these  circumstances  the  Canal 
Convention  had  ceased  to  be  operative  and  she  was  not  entitled  to  any 
protection.  The  ship  was  a  German  ship  lying  in  an  enemy  port,  and 
was  a  ship  to  which  the  Hague  Convention  did  not  apply. 

If  any  justification  were  necessary  for  the  subsequent  acts  of  the  Egyp- 
tian and  British  Governments,  it  is  found  in  the  fact  that  the  ship,  whUe 
lying  in  the  port,  was  using  her  wireless  for  communicating  information 
to  the  German  warships  the  Goeben  and  the  Breslau.  In  their  lordships' 
opinion,  the  order  for  her  confiscation  was  right,  and  this  appeal  should 
be  dismissed.  The  order  should  be  varied,  however,  so  as  to  run  ''and 
as  such  or  otherwise  subject  and  liable  to  confiscation  and  condemned 
the  said  ship  as  good  and  lawful  prize  seized  on  behalf  of  the  Crown" 
and  in  other  respects  should  be  in  the  form  of  the  order  under  appeal. 
Their  lordships  will  advise  his  Majesty  accordingly.  The  appellants 
will  pay  the  costs  of  the  appeal. 
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TEDB  PINDOS.     THE  HELGOLAND.      THE  ROSTOCK 

Jvdicidl  Committee  of  the  Priny  Council 

Decided  April  IS,  1916 

{The  Times  Law  Reports,  Vol.  32,  p.  489) 

The  Suez  Canal  Convention  of  1888  is  not  applicable  to  ships  using  Port  Said 
not  for  the  purpose  of  passage  through  the  canal  or  as  one  of  its  ports  of  access,  but 
as  if  it  was  a  neutral  port  in  which  to  seclude  themsdves  for  an  indefinite  time  in 
order  to  defeat  belligerents'  rights  of  capture,  after  abandoning  any  intention  there 
may  have  been  to  use  the  port  as  a  port  of  access  in  connection  with  transit  through 
the  canal. 

These  were  appeals  from  three  decrees  of  his  Britannic  Majesty's 
Supreme  Court  for  Egypt  in  Prize  of  February  17,  1915. 

Lord  Sumner  in  delivering  their  Lordships'  judgment  said:  These 
are  three  appeals  from  three  decrees  of  his  Majesty's  C!ourt  of  Prize 
in  Egypt  condemning  these  vessels  as  lawful  prize.  Li  view  of  the  fact 
that  reliance  was  placed  on  immunities  allied  to  be  claimable  under 
international  conventions  no  objection  has  been  raised,  such  as  was 
raised  in  The  MOwe  (31  The  Times  L.  R,,  46;  [1915]  P.,  1),  to  the  presence 
of  enemy  owners  to  be  heard  before  their  lordships  on  appeal 

The  steamship  Pindos  is  a  steamship  of  2,933  tons  gross,  which  be- 
longed to  the  Deutsche  Levant  Linie,  of  Hamburg.  Li  the  course  of  a 
round  voyage  from  Antwerp  to  eastern  Mediterranean  ports  she  entered 
Port  Said  at  2  a.  m.  on  August  1,  1914.  Her  next  port  would  have  been 
on  the  Syrian  coast.  Through  her  agents  at  Port  Said  she  "received 
orders  not  to  proceed  until  further  instructions."  She  dischaiged  her 
Port  Said  cargo  and  continued  to  lie  in  her  berth.  On  August  14  the 
captain  was  informed  by  the  authorities  that  he  was  free  to  sail  and 
would  receive  a  pass,  if  he  would  call  for  it  at  the  port-office.  This 
he  did  not  do,  having  been  informed  by  someone,  but  inaccurately,  that 
the  harbor  of  Port  Said  had  been  declared  neutral.  Li  fact,  by  that  date 
Egypt  was  in  a  state  of  hostility  de  facto  to  the  German  Empire.  On 
August  22  a  pass  for  Beirut  was  actually  delivered  to  him.  He  says  that 
he  doubted  its  validity — which,  in  truth,  he  had  no  grounds  for  doing — 
but,  since  he  was  advised  by  his  agents  to  stay  in  Port  Said  as  it  was  a 
neutral  port,  his  reasons  for  staying  there  are  clear. 
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On  October  15  he  was  taken  outside  the  limits  of  Port  Said  and  of 
territorial  waters  in  chai^ge  of  persons  appointed  for  the  purpose  by  the 
Egyptian  authorities,  and  then  was  captured  by  H.  M.  S.  Warrior  in 
latitude  31°  24^'  north  and  longitude  32**  20^'  east.  Upon  these  facts 
a  decree  of  condemnation  as  prize  was  pronounced  in  his  Majesty's 
Supreme  C!ourt  for  Egypt  in  Prize  on  February  17,  1915,  from  which 
this  appeal  is  brought. 

The  steamship  Helgoland  is  a  steamship  of  5,666  tons  gross,  which 
belonged  to  the  Norddeutscher  Lloyd,  of  Bremen.  On  July  29,  1914, 
she  entered  the  Suez  Canal  bound  with  general  cargo  from  Singapore 
to  Rotterdam  and  Br^nen,  and  reached  Port  Said  on  July  30.  Her 
captain  had  made  preparations  to  continue  his  voyage  and  leave  Port 
Said  on  July  31,  but  on  his  arrival  he  received  instructions  from  his 
owners  to  stay  there.  He  recorded  in  his  log  on  that  day  "German 
mobilization, "  and  on  August  17  and  18  he  paid  off  a  large  number  of  his 
crew\  A  pass  was  offered  to  him  in  the  same  way  as  to  the  captain  of 
the  Pindo8,  but  he  did  not  avail  himself  of  the  offer.  Another  was 
actually  delivered  also  as  in  that  case,  of  which,  though  it  was  vaUd, 
no  use  was  made.  The  reason  for  this  again  was  that  the  captain,  on 
the  same  pretext,  had  definitely  decided,  in  accordance  with  his  owners' 
instructions,  to  stay  where  he  was.  Subsequently  the  Helgoland  also 
was  taken  outside  Egyptian  territorial  waters  by  persons  employed  by 
the  Egyptian  authorities,  and  there  captured  by  H.  M.  S.  Warrior  on 
October  15  at  about  the  same  place.  She  was  duly  condemned  as  prize 
on  February  17, 1915. 

The  Rostock  was  a  steamship  of  4,957  tons  gross,  which  belonged  to 
the  Deutsche-Australische  Dampfschiffsgesellschaft,  of  Hamburg.  She 
came  through  the  Suez  Canal  from  eastern  ports  with  general  cargo 
bound,  no  doubt,  for  a  home  port,  and  arrived  at  Port  Said  on  July  31 
and  began  to  discharge  such  part  of  her  cargo  as  was  deliverable  there. 
While  doing  so  her  captain  received  a  cablegram  from  his  owners  at 
Hamburg  to  wait  further  orders.  His  log  records  on  August  1:  ''In 
order  to  protect  ship  and  cargo  from  the  attacks  of  the  enemy,  shall 
remain  until  further  notice  in  Port  Said  as  the  harbor  is  neutral.''  On 
August  17  to  19  the  ship  discharged  her  cargo  of  frozen  meat.  After 
July  31  the  captain  received  no  further  communication  from  his  owners. 
He  was  treated  by  the  Egyptian  authorities  in  respect  of  the  offer  of  a 
pass,  the  actual  delivery  of  a  valid  pass  subsequently,  and  the  removal 
of  his  ship  outside  Egyptian  territorial  waters,  exactly  as  the  captains 
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of  the  Pindos  and  the  Helgoland  were  treated.  He  behaved  in  the  same 
way  and  for  the  same  reasons.  The  RostocJc  was  captured  by  the  Warrior 
on  October  15,  and  was  condemned  as  prize  on  February  17,  1915. 

The  claimants  in  their  petitions  formally  reUed  on  what  in  each  case 
were  substantially  the  same  defences,  namely:  (1)  the  benefit  of  the 
sixth  Hague  Convention  of  1907,  Articles  1  and  2;  (2)  the  benefit  of 
Article  4  of  the  Suez  Canal  Convention  of  1888,  confirmed  by  Article  6 
of  the  Anglo-French  Agreement  of  1904;  (3)  the  formal  invalidity  ^d 
the  practical  inefficiency  of  the  passes  which  were  offered  by  the  Egyp- 
tian authorities;  (4)  considerations  of  equity  and  natural  justice  arising 
out  of  the  circumstances  under  which  the  ships  were  ejected  from  Egyp- 
tian waters. 

Of  these  points  the  first  has  already  been  dealt  with  sufficiently  by 
their  lordships  in  the  case  of  The  GvJbenfeU  (32  The  Times  L.  R.,  433)^ 
and  the  third  in  that  of  The  Concadoro  (32  The  Times  L.  tl.,  465).*  Of 
the  second  all  that  need  be  said  is  this:  Whatever  questions  can  be  raised 
as  to  the  parties,  to  and  between  whom  the  Suez  Canal  Convention,  1888 
is  applicable,  and  as  to  the  interpretation  of  its  articles,  one  thing  is 
plain,  that  the  convention  is  not  applicable  to  ships  which  are  using 
Port  Said  not  for  the  purposes  of  passage  through  the  Suez  Canal  or  as 
one  of  its  ports  of  access,  but  as  a  neutral  port  in  which  to  seclude  them- 
selves for  an  indefinite  time,  in  order  to  defeat  belligerents'  rights  of 
capture,  after  abandoning  any  intention  there  may  ever  have  been  to  use 
the  port  as  a  port  of  access  in  connection  with  transit  through  the  canaL 
Those  responsible  for  the  ships  took  their  course  deliberately,  and  took 
it  before  August  14.  The  captains  appear,  as  was  only  natural,  to  have 
consulted  together  and  to  have  acted  in  concert.  In  the  case  of  the 
Helgoland,  her  owners  in  Bremen,  doubtless  well-informed  persons,  as 
early  as  Thursday,  July  30, 1914,  if  not  earlier,  were  so  assured,  though 
no  ultimatum  had  then  been  issued,  that  Germany  would  shortly  be 
at  war,  and  England  and  Egypt  would  be  neutral,  that  they  ordered  her 
captain  to  stop  in  Port  Said  instead  of  trying  to  reach  a  Turkish,  a  Greek, 
an  Italian,  or  an  Austrian  port.  It  is  no  light  responsibility  to  stop  a  ship 
of  over  5,000  tons  with  general  cargo  in  mid-voyage  for  an  indefinite 
period,  and  thus  to  imperil  insurances  alike  on  ship  and  cargo,  and  to 
incur  heavy  expenses  and  probably  heavy  claims  from  cargo-owners  as 
well;  but  this  responsibility  was  taken.    Their  lordships  are  of  opinion 

^  Printed  in  this  Journal,  p.  629. 
*  Ibid,  p.  637. 
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that  the  evidence  amply  justified  the  decision  of  the  prize  court  in  each 
case,  that  the  ships  were  using  Port  Said  simply  as  a  port  of  refuge,  and 
therefore  without  any  right  or  privil^;e  arising  out  of  the  Suez  Canal 
Convention,  1888.  Hence  their  expulsion  by  the  EJgyptian  authorities, 
when  it  had  become  plain  that  they  would  not  leave  of  themselves,  af- 
fords no  answer  to  the  claim  for  condemnation  in  natural  justice,  or  eq- 
uity, or  law.  In  view  of  their  common  election  to  remain,  no  distinction 
can  be  drawn  between  the  ships  which  had  used  the  canal  and  the  Pin- 
do8,  which  never  meant  to  use  it  at  all.  By  August  14  liability  to  capture 
and  condemnation  had  accrued  in  each  case,  and  no  circtmistance  then 
existmg  or  arising  thereafter  annulled  that  liability.  The  general  ques- 
tion of  costs  has  been  dealt  with  in  the  case  of  The  Zamora  (32  The  Times 
L.  R.,  436).» 

Their  lordships  will  humbly  advise  his  Majesty  that  in  each  of  these 
three  cases  the  appeal  should  be  dismissed  with  costs. 

The  orders  should  in  each  case  be  varied,  however,  so  as  to  run, ''  and 
as  such  or  otherwise  subject  and  liable  to  confiscation  and  condemned 
the  said  ship  as  good  and  lawful  prize  seized  on  behalf  of  the  Crown, " 
and  in  other  respects  should  be  in  the  form  of  the  orders  under  appeal. 

THE  CONCADORO 

Judicial  CammiUee  of  the  Privy  Council 

Decided  April  U,  1916 

{The  Times  Law  Reports,  Vol.  32,  p.  465) 

A  pass  offered  under  Art.  1  of  the  Sixth  Hague  Convention  of  1907  is  not  invalidated 
by  its  being  offered  on  manifestly  reasonable  conditions. 

In  Art.  2  of  the  same  convention  the  expression  ^^ force  majeuret*  with  regard  to  the 
inability  of  a  vessel  to  leave  an  enemy  port  within  the  days  of  grace,  refers  to  some- 
thing which  renders  the  vessel  unable  to  leave  the  port,  and  it  does  not  include  the 
drcumstanoe  that  the  master  has  not  been  provided  by  the  owners  with  sufficient 
financial  resources  to  continue  his  voyage. 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  for  Egypt 
m  Prize  of  March  23, 1915. 

Lord  Parmoor,  in  delivering  their  lordships'  judgment,  said: — ^The 
steamship  Concadoro  is  an  Austrian  vessel  (1,813  tons  gross  and  1,198 

<  This  Journal  for  April,  1910,  p.  422. 
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tons  net  register),  registered  at  Trieste.  On  August  1,  1914,  the  Con- 
cadoTO  left  the  port  of  Cardiff  under  charter  to  Messrs.  D.  L.  Flack  and 
Son,  with  a  cargo  of  patent  fuel  destined  for  consignees  at  Port  Sudan. 
She  arrived  at  Port  Said  on  August  18,  1914,  her  master  being  ignorant 
that  war  had  broken  out  between  Great  Britain  and  Austria-Hungary. 
Owing  to  the  outbreak  of  war,  the  master  was  not  provided  by  the 
managing  owner  with  fimds  to  enable  him  to  continue  his  voyage,  and 
decided  to  remain  at  Port  Said,  fearing  to  put  to  sea  lest  he  should  be 
captured  by  British  men-of-war.  The  master  says  that  he  believed  Port 
Said  to  be  a  neutral  port.  Their  lordships  have  already  found  that  Port 
Said  was  not  at  this  date  in  fact  a  neutral  port,  and  that,  under  the  Sues 
Convention,  the  ships  of  belligerents  had  no  right  to  make  it  a  port  of 
refuge  {The  Gutenfela,  32  The  Times  L.  R.,  433).^  It  is  only  because 
Port  Said  has  at  the  said  date  to  be  regarded  as  an  enemy,  and  not  a 
neutral,  port,  that  the  appellants  are  able  to  found  their  case  on  the 
application  of  Articles  1  and  2  of  the  Hague  Convention  No.  6  of  1907, 
assuming  for  the  purposes  of  the  appeal  that  the  Hague  Convention  ap- 
plies, as  their  lordships  have  done  in  other  appeals  from  the  EJgyptian 
court. 

Immediately  on  arrival  the  Concadcro  came  under  the  general  pre- 
cautionary order  issued  by  the  General  Officer  Commanding  British 
troops,  that  no  enemy  vessel  was  to  enter  the  canal.  The  Concadoro 
was  free  to  return  to  the  Mediterranean.  On  September  22,  1914,  the 
master  of  the  Concadoro  was  offered  a  safe-conduct  to  Port  Sudan,  and 
thence  to  Basra,  on  the  terms  comprised  in  the  foUowing: 

Sir,— 

I  am  instructed  to  inform  you  as  follows: 

The  ooal  cargo  of  the  Concadoro  being  required  at  Port  Sudan,  you  are  requested 
to  proceed  to  that  port  and  discharge  it  to  the  consignees'  order. 

If  you  will  agree  to  do  so,  the  Eg3n[>tian  Government  is  authorized  by  the  British 
Foreign  Office  to  grant  you  a  safe-oonduct  to  the  said  port,  and  from  thenoe  to  the 
port  of  Basra,  a  neutral  port,  on  the  following  conditions: 

1.  The  Concadoro  must  leave  Port  Said  on  or  before  September  27,  and  must  pro- 
ceed direct  to  Port  Sudan,  arriving  there  not  later  than  mx  days  from  date  of  departure 
from  Port  Said. 

2.  She  must  discharge  without  delay  the  1,900  tons  of  patent  fud  to  the  consignees, 
Messrs.  Contomichalos,  Darke,  and  Co.,  and  48  hours  after  completion  must  leave 
Port  Sudan  for  the  neutral  port  named  above. 

3.  The  Concadoro  will  be  liable  to  capture  in  the  event  of  any  infringement  of  tlie 
foregoing  conditions. 

^  Printed  in  this  Journal,  p.  629. 
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You  are  requested  to  give  me  a  written  answer  to  this  letter  as  soon  as  possible, 
and,  in  the  event  of  your  acceptance  of  the  conditions  named,  you  will  be  good  enough 
to  apply  to  this  office  for  the  safe-conduct  referred  to,  at  the  same  time  informing  me 
of  the  date  and  time  you  propose  to  enter  the  canal. 

(Signed)  C.  E.  D.  TRELAWNEY, 

Captain  cf  Part, 
On  September  23  the  master  replied: 

I  beg  to  thank  you  for  your  letter  of  the  22nd,  but  in  reply  I  regret  to  inform  you 
that,  on  account  of  the  present  political  situation,  I  cannot  see  my  way  to  undertake 
the  voyage  to  Port  Sudan  before  the  end  of  hostilities.  I  can  only  deliver  the  cargo 
here  against  original  bill  of  lading  and  signature  of  bond  with  deposit  for  general 
average. 

Their  lordships  would  not  desire  to  place  undue  weight  on  this  letter, 
but  the  claim  of  the  master  not  to  prosecute  the  voyage  to  Port  Sudan 
before  the  end  of  hostilities  in  substance  amounts  to  a  claim  to  use  Port 
Said  as  a  port  of  refuge.  It  is  material  that  at  this  date  the  master  of  the 
Concadoro  had  received  an  offer  by  the  consignees  of  the  cargo  to  advance 
the  sum  of  £530  for  the  canal  dues  and  disbursements  at  Port  Said.  On 
October  22  the  Concadoro  was  taken  out  to  sea,  under  instructions  from 
the  Director-General  to  the  Port  and  Lights  Administration  of  Cgypt, 
and  steered  northwards  towards  a  British  destroyer  which  was  lying 
outside  the  harbor.  The  vessel  was  boarded  by  officers  and  crew  of  the 
destroyer,  brought  back  to  the  point  from  which  she  had  started  in  the 
morning,  and  was  then  taken  over  by  a  crew  from  H.  M.  S.  Warrior. 
The  next  day  the  Cancadoro,  in  charge  of  a  crew  from  the  Warrior, 
left  Port  Said  for  Port  Sudan.  The  cargo  was  discharged  at  Port  Sudan 
and  the  Concadoro  was  taken  to  Alexandria,  where  she  arrived  on  Novem- 
ber 17.  The  Concadoro  was  subsequently  condemned  as  an  enemy  ship 
properly  seized  as  prize,  and  this  appeal  is  against  the  order  for  condem- 
nation. 

On  the  hearing  of  the  appeal  two  arguments  were  urged  on  behalf 
of  the  Concadoro  as  differentiating  her  case  from  that  of  the  other  appeals 
from  his  Britannic  Majesty's  Supreme  Court  of  Egypt  in  Prize,  which 
had  come  before  their  lordships.  In  the  first  place,  it  was  argued  that 
the  words  in  Article  1 — 

il  est  desirable  qu'il  lui  Boit  pennia  de  sortar  fibrement,  imm^diatement  ou  aprls 
un  ddlai  de  faveur  suffiaanti  et  de  gagner  directement,  aprte  avoir  6t^  muni  d'un  lais- 
r,  Bon  port  de  destination  ou  tel  autre  port  qui  lui  sera  d^gn6. 


Digitized  by 


Google 


640  THE  AMERICAN  JOUBNAL  OF  INTEBNATIONAL  LAW 

entitled  the  master  to  receive  a  pass,  and  more  than  that  a  wholly  un- 
conditional pass,  direct  to  the  port  of  destination  or  any  other  port 
indicated,  and  that  by  reason  of  the  conditions  attached  to  the  offer 
made  on  September  22,  1914,  the  safe  conduct  was  not  a  proper  pass 
within  the  meaning  of  Article  1.  Their  lordships  agree  with  the  view  of 
Mr.  Justice  Grain,  that  the  conditions  attached  in  the  circumstances 
were  manifestly  reasonable.  The  conditions  were  that  the  master  of 
the  Concadoro  should  discharge  his  cargo  at  the  port  to  which  it  was 
consigned,  arriving  there  after  the  allowance  of  a  sufficient  time  for  the 
voyage  from  Port  Said;  that  she  must  discharge  her  cargo  without  delay, 
and  that  48  hours  after  completion  she  must  leave  Port  Sudan  for  Basra, 
a  neutral  port,  to  which  the  master  had  originally  intended  to  proceed 
after  discharging  the  cargo  at  Port  Sudan.  Their  lordships  hold  that 
manifestly  reasonable  conditions  do  not  invalidate  a  pass  offered  under 
Article  1.  To  adopt  so  narrow  a  construction  of  the  article  would,  in 
their  opinion,  unduly  restrict  the  benefits  intended  to  be  conferred  for 
the  protection  of  mercantile  international  operations  undertaken  in 
good  faith  and  in  process  of  being  carried  out  before  the  outbreak  of 
hostilities. 

In  the  second  place,  it  was  argued  that  the  inability  of  the  master 
to  prociure  the  necessary  funds  for  his  voyage  brought  the  Concadoro 
under  Article  2,  and  that  she  was  unable  to  leave  the  enemy  port  within 
the  dajrs  of  grace  ''par  suite  de  circonstances  de  force  majeure."  In 
their  lordships'  opinion  this  contention  cannot  be  maintained.  The 
force  majeure  contemplated  in  the  article  is  one  which  renders  the  vessel 
unable  to  leave  the  port,  and  cannot  be  construed  to  include  the  cir- 
cumstance that  the  master  has  not  been  provided  by  the  owners  with 
sufficient  financial  resources  to  contiuue  his  voyage.  Moreover,  in  the 
present  case  the  master  of  the  Concadoro  was  offered  a  loan  of  £530, 
which  was  a  sufficient  sum  to  enable  him  to  pay  the  charges  at  Port 
Said  and  of  the  Suez  Canal  and  to  take  his  vessel  to  Port  Sudan. 

Their  lordships  are  of  opinion  that  the  order  appealed  against  was 
properly  made,  and  will  humbly  advise  his  Majesty  that  the  appeal 
be  dismissed,  with  costs.  The  order  should  be  varied,  however,  so  as 
to  run  ''and  as  such  or  otherwise  subject  and  liable  to  confiscation  and 
condemned  the  said  ship  as  good  and  lawful  prize  seized  on  behalf 
of  the  Crown/'  and  in  other  respects  should  be  in  the  form  under 
appeal. 
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THE  ALWINA 

British  Prize  Court 

Decided  May  5,  1916 

{The  Times  Law  Reports,  Vol.  32,  p.  494) 

Where  a  neutral  vessel  with  false  papers  has  been  engaged  in  carrying  contraband 
intended  to  be  delivered  to  enemy  agents  or  enemy  vessels  of  war,  but  that  intention 
has  been  frustrated  or  abandoned  and  the  goods  have  been  sold  and  delivered  to  other 
buyers,  the  vessel  if  captured  and  seized  as  prize  on  the  return  voyage  is  not  liable 
to  confiscation. 

The  facts  are  stated  in  the  judgment. 

The  President,  in  giving  judgment,  said: 

The  S.  S.  Alwina  is  a  neutral  vessel  of  Rotterdam  and  the  property 
of  a  Dutch  company.  She  was  seized  at  Falmouth.  The  claim  of  the 
Crown  as  it  appears  by  the  writ  is  that  the  ship  should  be  condemned 
as  prize  on  the  ground  or  grounds  that  at  the  time  of  seizure  she  was  on 
her  return  passage  from  taking  a  direct  part  in  hostilities  and  supplying 
or  attempting  to  supply  coals  to  warships,  or  to  the  naval  forces  of  the 
enemies  of  the  Crown,  or  otherwise  being  in  the  employment  of  the 
enemies  of  the  Crown  in  violation  of  the  neutrality  of  the  ship. 

Before  considering  and  applying  the  law  by  which  the  case  must  be 
governed,  it  is  essential  to  find  the  facts,  and  to  determine  the  nature 
of  the  conduct  of  the  vessel  and  her  owner  and  master  in  relation  to  the 
voyage  which  it  is  alleged  rendered  her  subject  to  seizure  and  confisca- 
tion on  her  return  passage.  She  belonged  to  the  Holland  Gulf  Stoom- 
vaart  Maatschappij,  of  Rotterdam.  The  managing  directors  were  the 
firm  of  Jos.  de  Poorter,  of  Rotterdam,  of  which  firm  Jos.  de  Poorter,  a 
Dutch  subject,  was  the  sole  partner.  De  Poorter  acted  throughout  as 
her  owner;  and  he  will  hereinafter  be  so  described  and  treated. 

The  vessel  was  a  steamship  of  a  tonnage  of  1,115  tons  gross  and  660 
net.  Her  speed  was  8-9  knots,  with  a  consumption  of  fuel  of  about  9 
tons  a  day.  She  carried  a  crew  of  about  17  hands.  She  was  a  cargo  boat 
and  had  no. accommodation  for  passengers.  Until  the  outward  voyage 
to  be  referred  to,  she  had  been  employed  in  a  western  European  trade 
chiefly  between  Holland,  England  and  France. 

But  suddenly,  and  without  any  previous  negotiations  of  which  the 
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court  has  been  given  any  information,  on  October  16,  1914,  her  owner 
entered  into,  or  purported  to  enter  into,  a  time  charter  with  a  firm 
described  as  Messrs.  A.  M.  Delfino  y  Hermano,  of  Buenos  Aires,  at 
£700  per  month,  "to  be  employed  in  such  lawful  trades  between  any 
port  or  ports  in  the  United  Kingdom  and/or  Continent  of  Europe  and 
America  (not  West)  and  back  finally  to  a  neutral  and  safe  port  of 
America  (not  West)  or  Europe  as  charterers  or  their  agents  shall  direct/' 

Apparently  the  charterparty  was  signed  at  Rotterdam. 

It  was  signed  by  De  Poorter,  and  it  was  also  subscribed  with  the  name 
of  the  firm  of  Delfino  y  Hermanos,  the  charterers.  By  whom  the  name 
of  the  latter  was  signed  is  not  known. 

There  appears  to  be  a  firm  of  the  name  of  A.  M.  Delfino  y  Hermanos 
who  cany  on  business  at  Buenos  Aires  as  shipping  agents,  and  they 
have  acted  for  (amongst  other  shipowners)  the  Hamburg  South  America, 
and  the  North  German  Lloyd  Lines.  But  it  may  be  stated  at  once  that 
in  the  transactions  relating  to  this  vessel  and  her  charter  and  voyages 
there  is  no  trace  in  the  evidence,  except  in  name  only,  of  any  such  firm, 
or  of  anything  done  by  it,  or  any  person  representing  it,  from  first  to 
last. 

The.  charterparty  was  in  evidence,  and  can  be  referred  to.  Under 
it  (clause  3)  the  charterers  were  to  provide  and  pay  for  coals,  port  charges, 
pilotages,  loading  and  unloading  expenses,  &c.  They  were  to  pay  for 
the  hire  in  cash  two-monthly  in  advance  (clause  5) .  They  had  to  furnish 
the  master  with  all  requisite  instructions  and  sailing  directions  from 
time  to  time  (clause  15).  And  they  agreed  to  insure  the  steamer  against 
all  war  risks  for  £17,000  (clause  22). 

The  steamer  left  Rotterdam  on  October  19,  bound  for  Newport 
(South  Wales). 

On  the  same  day  de  Poorter  was  apparently  in  this  country.  He 
bought  a  cargo  of  Welsh  steam  coal  (about  1,500  tons)  on  that  date  from 
Messrs.  Agius  and  Co.,  coal  merchants,  at  Newport,  to  be  shipped  on 
the  vessel  f .  o.  b. 

In  his  answer  to  interrogatories,  de  Poorter  deposed  that  payment 
for  the  coal  was  received  from  Delfino  y  Hermanos  on  or  about  the  same 
day.  This  was  a  bare  statement  without  any  particulais.  There  was 
no  evidence  or  trace  of  any  such  payment. 

On  October  21  de  Poorter  made  a  declaration  before  a  oonunissioner 
in  London  that  he  had  made  all  necessary  inquiries  as  to  the  ultimate 
destination  of  the  coal  shipped  by  him  on  the  vessel,  and  that  it  was 
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not  intended  for  consumption  ''in  any  state  at  present  at  war  with  his 
Majesty." 

On  the  next  day  (October  22)  the  vessel  arrived  at  Newport. 

In  due  course  she  loaded  1,606  tons  of  steam  coal.  She  also  took  on 
board  43  tons  of  bunker  coal  to  add  to  the  100  tons  already  in  her 
bunkers.  This  was  only  a  comparatively  small  portion  of  the  fuel  re- 
quired for  a  voyage  to  Buenos  Aires.  The  bill  of  lading  was  given  on 
October  26.  The  port  of  delivery  was  Buenos  Aires,  and  the  consignees 
were  Messrs.  Delfino  y  Hermanos  or  their  assigns,  who  were  to  pay 
freight ''  as  per  arrangement."  There  were  three  bills  of  lading  in  the  set. 
None  was  produced  except  the  captain's  copy.  The  vessel  was  cleared 
from  Newport  as  for  Buenos  Aires,  and  sailed  on  October  27.  In  the 
crew  list  from  Newport  a  person  named  L.  A.  van  Dongen  appeared 
as  "steward."  In  the  crew  list  from  Rotterdam  this  man's  name  does 
not  appear  at  all,  although  he  shipped  there.  In  the  wage  and  provision 
list  later,  he  is  entered  as  "passenger."  This  man,  it  was  suggested, 
was  on  board  as  a  supercargo;  and  there  was  evidence  of  this,  which 
was  not  contradicted.  On  November  6  the  vessel  arrived  at  Teneriffe, 
on  the  alleged  voyage  towards  Buenos  Aires.  She  could  not  get  to  her 
alleged  destination  of  course  without  replenishing  her  bunkers.  The 
master  f oimd  it  impossible  to  get  coal  for  that  purp>ose.  He  tried  through 
de  Poorter.  The  charterers  whose  duty  it  was  to  supply  the  coal  do 
not  appear  to  have  been  disturbed  by  any  appeals  to  provide  it.  For 
some  reason  (imexplained  because  no  evidence  was  forthcoming  for  the 
owner,  charterers,  or  master)  the  master  did  not  venture  to  deplete  his 
cargo  even  to  the  extent  of  giving  his  steamer  the  necessary  fuel  for  the 
rest  of  the  voyage,  although  the  cargo  coal  was  supposed  then  to  have 
been  the  property  of  the  steamer's  charterers. 

The  vessel  remained  at  Teneriffe  (Santa  Cruz)  until  the  end  of  De- 
cember. Almost  immediately  after  her  arrival  there  the  master  dis- 
covered that  he  was  suspected  of  having  on  board  coals  for  German 
cruisers.  According  to  a  statement  he  made  to  Admiral  de  Robeck, 
he  and  the  crew  also  after  they  reached  Teneriffe  had  come  to  the  con- 
clusion that  the  probable  object  of  the  voyage  was  to  coal  a  German 
warship.  De  Poorter  wrote  to  the  British  Gonsul-General  at  Rotterdam 
later  that  the  consignees  (Messrs.  Delfino)  gave  instructions  direct 
to  the  master.  No  evidence  of  any  such  instructions  was  given  to  the 
court.  Probably  by  reason  of  the  failure  to  obtain  bunker  coal  de 
Poorter  instructed  the  Master  by  cable  about  November  25  that  the 
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hire  had  not  been  paid,  that  the  charter  had  therefore  been  cancelled, 
and  that  he  should  sell  the  coal.  Various  attempts  were  made  to  sell 
it.  A  contract  seems  to  have  been  made  through  Van  Dongen  to  sell 
to  a  Spaniard.  The  log  of  the  vessel  has  two  pages  (pp.  55  and  56) 
missing,  which  would  have  contained  entries  from  November  23  to 
December  11.  Ultimately  the  coal  was  sold  on  December  19  to  British 
merchants,  Messrs.  Hamilton  and  Co.  Terms  were  made  that  a  certain 
quantity  should  be  left  for  bunkering  purposes.  It  is  unnecessary  to 
point  out  in  detail  the  inconsistent  and  imcorroborated  accounts  given 
in  the  correspondence  and  the  answers  to  interrogatories  of  alleged 
arrangements  made  between  de  Poorter  and  Delfino  y  Hermanos  about 
the  voyage,  the  payment  of  the  hire,  the  cancellation  of  the  charterparty, 
the  sale  of  the  coal  and  so  forth.  They  were  worthless  and  whoUy 
unreliable.  Van  Dongen  left  the  vessel  at  Teneriffe.  The  court 
was  not  informed  what  became  of  him.  While  still  in  the  ship,  he 
appears  to  have  advanced  the  master  some  money  for  expenses. 
The  latter  described  him  in  a  letter  written  in  Dutch  as  ''old  char- 
terer's agent"  (in  Elnglish  and  in  inverted  commas);  and  in  others 
as  the  ''passenger  we  have  on  board,"  and  "our  time  charterer." 
Whether  he  was  a  Dutchman  or  German  was  left  in  doubt.  Whether 
he  was  acting  for  de  Poorter  or  Delfino,  or  both,  can  only  be  a  matter 
of  conjecture,  but  that  his  part  in  the  transaction  was  not  an  honest 
commercial  one  is  obvious. 

The  cargo  was  delivered  in  due  course  by  the  master  to  Hamilton  and 
Co.  and  was  paid  for  by  them.  It  was  declared  by  the  master  at  the 
time  of  the  sale  to  have  been  the  property  of  de  Poorter. 

The  vessel  left  Teneriffe  on  December  30  for  Madeira  for  orders.  She 
was  boarded  by  British  naval  oflBicers  off  Fimchal  on  January  2,  1915: 
and  her  papers  were  examined.  The  Admiral  ordered  her  to  go  to 
Gibraltar  for  further  examination,  accepting  the  undertaking  of  the 
master  to  take  her  there,  as  there  was  no  accommodation  for  a  prize 
crew.  She  arrived  at  Gibraltar  on  January  6,  1915,  and  was  again 
boarded  by  British  naval  officers;  her  master  and  the  papers  were  further 
examined.  The  boarding  officer  signed  a  certificate  as  follows  on  Jan- 
uary 7: 

I  hereby  certify  that  I  have  examined  the  papers  and  questioned  the  master  of  the 
ship  about  his  cargo,  he  having  been  sent  in  to  this  port  by  H.M.S.  Argonaui  for 
further  examination.  I  have  reported  to  the  S.N.O.  aJl  details,  and  have  given  the 
said  master  permission  to  proceed  to  sea. 
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The  ship  accordingly  proceeded  to  sea  on  a  voyage  to  Huelva  pursuant 
to  orders  from  her  owner  to  load  a  cargo  of  sulphur  ore,  shipped  by  the 
Bio  Tinto  Company  (Limited),  and  consigned  to  the  Netherlands 
Government  on  behalf  of  the  purchasers — the  Centrale  Guano  Fab- 
rieken  at  Rotterdam.  The  charterparty  had  been  arranged  by  de 
Poorter  at  Rotterdam.  It  was  dated  December  31, 1914,  and  was  made 
between  his  company  and  the  Centrale  Guano  Fabrieken.  The  bill  of 
lading  was  dated  January  10, 1915. 

The  ship  called  at  Falmouth,  arriving  on  Januaiy  20.  The  authorities 
at  the  port  seem  at  first  to  have  suspected  the  cargo  of  sulphur;  but 
on  the  23rd  the  seizure  was  made  on  the  grounds  ahready  referred  to  as 
having  been  set  out  in  the  writ. 

I  may  briefly  state  that  another  ship  of  the  same  type  belonging  to 
the  same  owner,  the  Josephina,  carrying  coals  from  Cardiff  to  Buenos 
Aires,  under  a  similar  charterparty  between  de  Poorter  and  Delfino, 
started  a  few  days  before  the  Almna  and  got  to  various  places  on  the 
South  American  coast,  and  was  finally  captured  and  condemned  by  the 
prize  court  of  the  Falkland  Islands  for  carrying  contraband,  viz.,  coal, 
with  the  object  of  coaling  Germau  war  vessels.  Neither  de  Poorter  nor 
Delfino  nor  the  ship's  master  appeared  in  those  proceedings.  The 
material  question  of  fact  is  the  character  of  the  outward  voyage  on  which 
the  Almna  was  engaged  up  to  the  time  when  she  discharged  the  coal 
at  Teneriffe.  Mr.  Bateson  claimed  that  the  evidence  estabUshed  that 
the  vessel  was  taking  a  direct  part  in  the  hostilities;  or  that  she  was 
under  the  orders  or  control  of  an  agent  placed  on  board  by  the  enemy 
government;  or  was  in  the  exclusive  employment  of  the  enemy  govern- 
ment; or  that  she  should  be  regarded  and  treated  on  these  groimds  as  an 
enemy  vessel  under  Article  46  of  the  Declaration  of  London  as  adopted 
by  the  British  Orders  in  Council.  In  any  event,  he  contended  that  if 
she  was  to  be  regarded  as  a  vessel  engaged  in  carrying  contraband  to 
the  enemy,  she  could  be  captured  on  her  return  voyage  and  condemned 
for  her  offence  on  the  outward  voyage.  In  my  view  there  is  no  evidence 
which  would  warrant  the  court  in  finding  that  the  vessel  came  within 
either  of  the  categories  specified  in  Article  46.  It  may  be  noted  that 
the  words  ''in  the  exclusive  employment  of  the  enemy  government" 
in  head  III  were  in  the  official  French  "affr6t6  en  totality  par  le  Gou- 
vemement  ennemi." 

The  correct  finding,  in  my  view,  is  that  the  vessel,  being  a  neutral 
vessel,  was  carrying  contraband — ^namely,  coal,  intended  to  be  delivered 
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to  enemy  agents,  or  enemy  vessels  of  war  encountered  on  the  voyage; 
and  that  she  was  so  carrying  the  contraband  with  false  papers,  with  a 
suspicious  supercargo,  with  a  false  destination,  and  in  circumstances 
amounting  to  fraud  in  regard  to  belligerents.  It  matters  not  for  the 
purpose  of  this  decision  who  acted  for  Delfino  y  Hermanos,  the  allied 
charterers,  and  consignees  and  purchasers,  if  anyone  did.  Their  name 
may  have  been  used  with  their  consent  by  de  Poorter  for  his  own  pur- 
poses, and  for  his  sole  profit,  or  for  the  joint  profit  of  both.  What  is 
clear  is  that  de  Poorter,  the  shipowner  himself,  was  an  active  party 
in  the  attempt  to  convey  the  contraband  to  the  enemy  by  the  false 
and  fraudulent  tricks  and  devices  which  were  adopted. 

On  that  finding,  the  matter  of  law  for  decision  is  whether  the  Alwina 
was  subject  to  confiscation  at  the  time  of  her  seizure  at  Falmouth. 
The  general  rule  which  has  been  acted  on  is  that  when  a  neutral  vessel 
carries  contraband  goods  they  are  confiscable  if  captured  in  delicto; 
and  that  the  vessel  also  if  it  belongs  to  the  same  owner,  or  if  the  owner 
has  been  impUcated  in  a  transaction  veiled  over  with  false  papers  or 
other  deceitful  devices,  is  subject  to  the  same  penalty.  But  when  the 
goods  have  been  deposited  at  the  port  or  place  of  destination,  the  ship 
and  cargo  on  the  return  voyage  are  exempt  from  the  penalty  {vide  The 
Imina,  3  C.  Rob.,  167).  But  exceptions  were  made  at  the  b^inning 
of  last  century,  where  the  outward  voyage  was  made  under  false  papers 
or  with  a  false  destination,  or  in  circumstances  where  the  voyage  had 
been  conceived  and  contrived  so  as  to  deceive  and  practise  a  fraud  on  a 
belligerent.  In  those  latter  cases  the  vessel  and  cargo  have  been  held 
to  be  affected  on  the  return  voyage  also. 

It  was,  however,  strenuously  argued  that,  according  to  the  law  of 
nations,  as  now  understood,  the  vessel  and  her  cargo  on  the  return 
voyage  are  free  from  the  risk  of  capture  for  the  carriage  of  contraband 
goods  on  the  outward  voyage,  however  that  voyage  was  conceived  or 
carried  out. 

In  one  aspect  of  the  present  case  no  question  relating  to  the  law  appli- 
cable to  the  return  voyage  would  arise.  In  the  other  it  would.  The 
aspect  first  referred  to  is  this:  The  original  intention  of  the  owner  was 
to  carry  contraband  goods,  and  deliver  them,  to  the  enemy.  That 
intention  continued  until  the  vessel  failed  to  obtain  bunker  coal  at 
Teneriffe,  and  possibly  until  the  sale  to  Hamilton  and  Co.  But,  in 
fact,  the  goods  were  never  carried  or  delivered  to  the  enemy  at  all.  On 
the  contrary,  they  were  sold  and  delivered  to  a  British  firm,  though 
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that  course  was,  no  doubt,  forced  upon  the  vendor.  In  those  circum- 
stances could  any  penalty  afterwards  attach  to  the  ship  arising  out  of 
the  original  intention  and  its  attempted  performance?  The  terms 
"offence"  and  "penalty"  have  often  been  used  in  reference  to  the 
carriage  of  contraband  goods,  and  their  use  does  no  harm  so  long  as  it 
does  not  produce  confusion  of  thought.  But  it  must  be  borne  in  mind 
that  neutral  merchants  have  the  right  to  supply  the  enemy  with  such 
goods,  subject  only  to  the  risk  of  losing  their  property.  An  "offence" 
in  that  sense  is  clearly  committed  from  the  beginning  of  the  voyage 
and  continued  as  long  as  it  is  in  process  of  being  carried  out.  But, 
according  to  the  principles  of  prize  law,  if  the  intention  and  voyage 
have  been  clearly  abandoned  before  seizure  or  capture,  the  offence  is 
dissipated  and  purged,  and  neither  the  cargo  nor  the  carrying  instrument 
is  subject  to  the  penalty  of  confiscation,  the  delictum  being  over.  A 
similar  principle  applies  where  vessels  have  intended  to  run  a  blockade. 
Two  cases  may  be  referred  to  in  illustration  of  the  application  of  the 
doctrine  in  reference  to  blockade  and  contraband  respectively  even 
where  the  voyage  has  been  abandoned,  or  its  character  changed,  by 
force  of  circumstances  outside  the  voluntary  intention  of  those  responsi- 
ble for  the  vessel  and  goods.  Both  were  decided  by  Sir  William  Scott 
in  1807.  They  are:  The  lAsette  (6  C.  Rob.,  387)  and  The  Trende  Sostre 
(6  C.  Rob.,  390,  note).  In  the  latter  case,  the  vessel  was  carrying  contra- 
band goods  to  the  Cape  of  Good  Hope  while  it  was  Dutch,  but  was  not 
captured  as  prize  imtil  after  it  had  been  surrendered  and  became  a 
British  possession — Sir  William  Scott  in  his  judgment  said: 

If  the  port  had  continued  Datch,  a  person  oould  not,  I  think,  have  been  at  liberty 
to  cany  thither  articles  of  a  contraband  naturei  under  an  intention  of  selling  other 
innocent  commodities  only,  and  of  proceeding  with  the  contraband  articles  to  a  port 
of  ulterior  destination.  But  before  the  ship  arrives,  a  circumstance  takes  place  which 
completely  discharges  the  whole  guilt.  Because  from  the  moment  when  the  cape 
became  a  British  possession,  the  goods  lost  their  nature  of  contraband.  They  were 
going  into  the  possession  of  a  British  settlement;  and  the  consequence  of  any  pre- 
emption that  could  be  put  upon  them  would  be  British  pre-emption.  It  has  been 
said  that  this  is  a  principle  which  the  court  has  not  applied  to  cases  of  contraband; 
and  that  the  court,  in  applying  it  to  cases  of  blockade,  did  it  only  in  consideration 
of  the  particular  hardships  consequent  on  that  dass  of  cases.  But  I  am  not  aware  of 
any  material  distinction;  because  the  principle  on  which  the  court  proceeded  was, 
that  there  must  be  a  delictum  existing  at  the  moment  of  seizure  to  sustain  the  penalty. 
It  is  said  that  the  offence  was  consummated  by  the  act  of  sailing,  and  so  it  might  be 
with  respect  to  the  design  of  the  party,  and  if  the  seizure  had  been  made  whilst  the 
offence  continued,  the  property  would  have  been  subject  to  condemnation.    But  when 
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the  character  of  the  goods  is  altered,  and  they  are  not  longer  to  be  considered  as 
contraband^  going  to  the  port  of  an  enemy,  it  is  not  enough  to  say  that  they  were 
going  under  an  illegal  intention.  There  may  be  the  mens  rea,  not  accompanied  by 
the  act  of  going  to  an  enemy's  port.  I  am  of  opinion,  therefore,  that  the  same  rule 
does  apply  to  cases  of  contraband,  and  upon  the  same  principle  on  which  it  has  been' 
applied  in  those  of  blockade;  I  am  not  aware  of  any  cases  in  which  the  penalty  of 
contraband  has  been  inflicted  on  goods  not  in  delicto,  except  in  the  recent  class  of 
cases  respecting  the  proceeds  of  contraband  carried  outward  with  false  papers.  But 
on  what  principle  have  those  decisions  been  founded?  On  this,  that  the  right  of 
capture  having  been  defrauded  in  the  original  voyage,  the  opportunity  should  be 
extended  to  the  return  voyage.  Here  the  opportunity  has  been  a£forded  till  the 
character  of  the  port  of  destination  became  British.  Till  that  time  the  liability 
attached;  after  that,  though  the  intention  is  consummated,  there  is  a  material  defect 
in  the  body  and  substance  of  the  offence,  in  the  fact,  though  not  in  the  intent.  I  am 
of  opinion  that  it  is  a  discharge,  and  a  complete  acquittal,  that  long  before  the  time 
of  seizure  these  goods  had  lost  their  noxious  character  ctf  going  as  contraband  to  an 
enemy's  port 

The  same  principle  has  been  adopted  and  acted  upon  in  the  most 
recent  wars  by  the  prize  courts  of  other  countries.  In  the  case  of  the 
Lydia,  tried  in  1906  in  the  course  of  the  Russo-Japanese  War,  the  de- 
cision of  the  Prize  Court  of  Sasebo,  and  of  the  Higher  Prize  Court  of 
Japan  on  appeal,  proceeded  on  the  ground  that  a  ship  transporting 
contraband  of  war  to  an  enemy  port  was  liable  to  confiscation,  so  long 
only  as  her  intention  to  proceed  to  such  a  port  had  not  been  abandoned 
at  the  time  of  the  capture  (Takahashi's  Intemational  Law,  pp.  674-682). 

In  the  case  of  the  Rindvden  (1905)  the  Prize  Court  at  Sasebo  found 
that  the  ship  had  intended  to  take  contraband  goods  to  Vladivostok — 
an  enemy  naval  base — ^and  also  that  her  papers  were  false.  Neverthe- 
less, as  tJie  result  of  the  court's  investigation  was  that  the  ship  had  ac- 
tually abandoned  her  first  object  of  going  to  Valdivostok  at  the  time 
of  capture,  and  was  steaming  for  a  Japanese  port  to  deliver  the  goods 
there,  the  court  released  the  ship  and  cargo  (Takahashi,  p.  741).  The 
Siahan  is  also  an  instance  of  an  original  intention  which  was  abandoned 
before  capture — of  running  a  blockade  and  delivering  contraband  goods 
at  a  blockaded  port  (Takahashi,  p.  742). 

It  will  be  observed  also  from  the  authorities,  and  from  the  provisions 
of  the  Declaration  of  London  as  modified  and  adopted,  in  reference 
to  the  outward  voyage  of  contraband  cai^o,  and  the  effect  upon  the 
ship's  homeward  voyage  if  false  papers  were  carried  on  the  outward 
voyage,  that  the  assumption  has  always  been  that  the  contraband  goods 
have  been  captured  in  delicto  while  on  the  intended  voyage  to  the  enemy 
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destination ;  or,  in  the  case  of  a  capture  of  a  vessel  on  her  return  or  home- 
ward voyage,  that  the  contraband  goods  had  actually  been  delivered 
to  the  enemy  or  carried  to  the  enemy  destination.  On  this  aspect  of 
the  present  case,  I  am  of  opinion  that  the  result,  according  to  the  princi- 
ples and  rules  of  international  law,  is  that  as  the  original  intention  to 
carry  and  deliver  the  contraband  goods  to  the  enemy  had  been  frustrated 
and  abandoned,  and  the  goods  themselves  had  been  sold  and  delivered 
to  other  buyers  before  the  vessel  was  seized,  the  vessel  had  become 
freed  from  any  liability  to  confiscation. 

If  this  conclusion  should  be  brought  to  the  examination  of  the  tribunal 
of  appeal,  and  should  not  meet  with  approval,  it  may  be  necessary  to 
consider  the  case  in  its  other  aspect.  The  question  argued  is  of  sub- 
stantial practical  importance.  It  is  whether  according  to  international 
law  as  now  understood,  and  as  it  should  be  administered  in  this  court, 
a  vessel  which  may  have  been  subject  to  capture  and  confiscation  for 
carrying  contraband  goods  on  an  outward  voyage  remains  subject 
to  capture  and  confiscation  upon  the  return  voyage  if  on  the  outward 
voyage  the  ship  carried  false  papers,  or  had  a  false  destination,  or  was 
otherwise  engaged  in  a  deceptive  and  fraudulent  transaction  for  the 
purpose  of  defeating  legitimate  belligerent  rights.  It  will  be  remembered 
that  in  his  judgment  in  The  Trends  Sostre  (supra)  Sir  William  Scott 
referred  to  the  recent  class  of  cases  respecting  the  proceeds  of  contra- 
band carried  outward  with  false  papers.  The  reported  cases  of  that 
class  commence  about  1800  (see  The  Nancy,  3  C.  Rob.,  122).  A  couple 
of  years  later  (1802)  the  Lords  Commissioners  of  Appeal  in  Prize  Cases 
lent  their  high  authority  to  the  legal  proposition  that  the  carriage  of 
contraband  outward  with  false  papers  would  affect  the  ship  as  well  as 
the  return  cargo  with  condemnation  (see  The  Rosalia  and  The  Elizabeth^ 
mentioned  in  a  note  to  the  Table  of  Cases  in  front  of  Vol.  4  of  C.  Rob.). 
On  reference  to  the  record  it  will  be  seen  that  Ttie  Rosalia  has  sailed 
outward  from  Hamburg  in  June,  1798,  with  contraband  under  a  fraudu- 
lent destination  to  Tranguebar,  but  being  actually  destined  to  the  Isle 
of  France  when  she  delivered  it.  The  vessel  was  -captured  on  May  25, 
1799,  on  a  return  voyage  from  the  Isle  of  France  to  Hamburg.  Both 
the  vessel  and  the  cargo  (said  to  have  been  the  proceeds  of  the  outward 
voyage)  were  condemned. 

As  to  The  Elizabeth^  the  record  shows  similarly  that  she  sailed  outward 
from  Hamburg  in  1798  and  carried  contraband  to  the  Isle  of  France, 
where  it  was  dehvered,  whereas  her  papers  falsely  showed  a  destination 
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to  Tranguebar.  She  was  captured  on  March  29,  1799,  on  the  return 
voyage  from  the  Isle  of  France  to  Hamburg.  In  this  case  also  both  the 
vessel  and  cargo  were  condemned. 

Subsequently  the  Lords  of  Appeal  in  The  Baltic  in  1809  (1  Acton,  25) 
and  in  The  Margaret  in  1814  (1  Acton,  333)  regarded  the  matter  as 
settled,  even  if  the  return  cai^o  did  not  represent  the  proceeds  of  the 
outward  contraband.  Sir  William  Grant  who  presided  and  delivered 
the  judgment  in  The  Margaret  said: 

The  principle  Upon  which  this  and  other  prize  courts  have  generally  proceeded  to 
adjudication  in  cases  of  this  nature  [that  is,  where  there  were  false  pi^rs]  i^pears 
simply  to  be  this,  that  if  a  vessel  carried  contraband  on  the  outward  voyage,  she  is 
liable  to  condemnation  on  the  homeward  voyage.  It  is  by  no  means  neceasaiy  that  the 
cargo  should  have  been  purchased  by  the  proceeds  of  this  contraband.  Hence  we  must 
pronounce  against  this  appeal,  the  sentence  of  the  court  below  [which  was  one  of 
condemnation  of  both  ship  and  cargo]  bdng  perfectly  valid,  and  consistent  with  the 
acknowledged  principles  of  general  law. 

It  is  worth  noting  that  in  that  case  the  outward  voyage  had  taken 
place  over  three  years  before  the  capture,  the  vessel  beuog  engaged  in 
various  parts  from  1804  to  1807. 

The  doctrine  of  these  decisions  had  been  criticized  by  jurists.  The 
criticism  b^an  early  by  Wheaton  in  1815.  He  called  it  an  innovation 
not  founded  upon  principle  and  argued  that  to  subject  the  property 
to  confiscation  while  the  offence  no  longer  continued  would  be  to  extend 
it  indefinitely,  not  only  to  the*  return  voyage,  but  to  all  future  voyages 
of  the  same  vessel,  which  could  never  be  purified  from  the  contagion 
communicated  by  the  contraband  articles.  (See  Wheaton's  Maritime 
Captures,  p.  183.)  This  criticism  has  been  repeated  Uterally  by  many 
since,  but  it  does  not  appear  to  be  sound,  nor  does  the  conclusion  drawn 
seem  to  be  warranted. 

Quite  the  opposite  view  was  taken  and  expressed  by  the  Supreme 
Court  of  Mr.  Wheaton's  own  country  many  years  later,  when  Chief 
Justice  Marshall  and  Mr.  Justice  Stoiy  were  members  of  the  court. 
The  Supreme  Court  passed  under  review  the  cases  aheady  referred  to 
(with  others)  in  1834  in  Carrington  v.  Merchants'  Insurance  Company 
(8  Peters,  518).  Of  them  Mr.  Justice  Story  in  delivering  the  judgment 
of  the  court  said: 

We  cannot  but  consider  these  dedsions  as  very  high  evidence  of  the  law  of  nations, 
as  actually  administered;  and  in  their  actual  application  to  the  circumstances  of  the 
present  case,  they  are  not,  in  our  judgment,  controlled  by  any  oppoong  authority. 
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Upon  principle;  too,  we  trust,  that  there  is  great  aotindnefls  in  the  doctrine,  as  a 
reaBonable  interpretation  of  the  law  of  nations.  The  belligerent  has  a  right  to  require 
a  frank  and  bona  fide  conduct  on  the  part  of  neutrals  in  the  course  of  thdr  conunerce 
in  times  of  war;  and  if  the  latter  will  make  use  of  fraud,  and  false  papers,  to  elude  the 
just  rights  of  the  belligerents,  and  to  cloak  their  own  illegal  purposes,  there  is  no  in- 
justioe  in  applying  to  them  the  penalty  of  confiscation.  The  taint  of  the  fraud  travels 
with  the  party  and  his  offending  instrument  during  the  whole  course  of  the  voyage, 
and  until  the  enterprize  has,  in  the  understanding  of  the  party  himself,  completely 
terminated. 

This  country  in  practice  has  certainly  never  given  up  in  such  cases 
the  right  of  capture  on  the  return  voyage.  In  Wildman's  IrUematianal 
Law  (1854)  and  in  his  Plain  Directuma  to  Naval  Officers  as  to  the  Law 
of  Searchf  Capture  and  Prize  (1854)  after  the  outbreak  of  the  Crimean 
War  the  doctrine  is  maintained. 

In  Godfrey  Lushington's  Manual  of  Naval  Prize  Law,  published 
with  the  authority  of  the  British  Admiralty  in  1866,  the  paragraph 
(185)  relating  to  the  matter  is  as  follows: 

A  vessel  which  carries  contraband  goods  becomes  liable  to  detention  from  the  mo- 
ment of  quitting  port  with  the  goods  on  board  and  continues  to  be  so  liable  until 
she  has  deposited  them.  After  depositing  them,  the  vessel,  in  ordinary  cases,  ceases 
to  be  liable;  and  therefore,  as  a  general  rule,  a  commander  should  not  detain  a  vessel 
for  carrying  contraband  goods  unless  he  finds  them  actually  on  board.  But  simu- 
lated papers  are  an  aggravation  of  the  offence.  If,  therefore,  a  commander  meets 
with  a  vessel  on  her  return  voyage  and  ascertains  that  on  her  outward  voyage  she 
carried  contraband  goods  with  simulated  p2^)erB  he  should  detain  her;  and  the  fact 
that  the  return  cargo  has  not  been  purchased  by  the  proceeds  of  the  outward  contra- 
band cargo  makes  no  difference. 

The  paragraph  in  the  Manual  edited  by  Mr.  Holland  in  1888  (Par. 
80)  is  in  identical  terms. 

It  is  right  in  passing  to  mention  the  cases  of  The  AUanUm  (Russian 
Cases  in  Russo^apanese  War,  p.  1)  and  The  Eastry  (Takahashi,  p. 
739).  These  decisions,  however,  proceeded  in  accordance  with  the 
written  Code  of  Prize  Regulations  of  Russia  and  Japan  respectively, 
made  for  that  war. 

In  1908  the  Memorandum  issued  by  the  British  Foreign  Office  by 
way  of  Instructions  to  the  British  Delegates  to  the  London  Interna- 
tional Naval  Conference  of  that  year  deals  with  the  matter  as  follows: 

6.  A  ship  carrying  contraband  as  defined  in  section  1,  may  be  seized  at  any  moment 
throughout  the  whole  course  of  her  voyage  so  long  as  she  is  on  the  high  seas  or  in 
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belligerent  watere.  The  liability  to  seizure  is  not  affected  by  the  fact  that  the  vemA 
is  intending  to  touch  at  some  neutral  port  of  call  before  reaching  the  hostile  destinar 
tiaa. 

When  the  contraband  goods  have  been  discharged,  the  liability  to  seinire  is  at  an 
end.  In  exceptional  cases  it  hcus  been  held  that  a  ship  which  has  carried  contrar 
band  to  the  enemy  on  her  outward  voyage  under  drcumstanoes  aggravated  by  fraud 
and  simulated  papers  is  still  liable  to  capture  and  condemnation  on  her  return  vc^age. 

I  may  finally  mention  that  according  to  the  present  German  Prize 
Code  if  the  vessel  carried  contraband  to  the  enemy  contrary  to  the 
indications  of  the  ship's  papers,  she  is  liable  to  captm^  and  condemna- 
tion mitil  the  end  of  the  war.  In  these  circmnstances  whatever  may 
have  been  written  by  jurists^  I  am  not  prepared  to  pronomice  that  the 
rule  of  international  law  upon  the  subject  which  has  been  declared  and 
acted  upon  in  this  country  by  the  highest  prize  courts,  as  also  in  those 
of  America,  has  ceased  to  be  in  force.  The  ease  with  which  in  the  cir- 
cmnstances of  modem  maritime  trade  papers  and  destinations  can  be 
falsified  and  frauds  can  be  carried  out  in  no  way  minimizes  the  obliga^ 
tions  of  neutrals  engaged  in  such  trade  in  time  of  war  to  act  with  frank- 
ness, straight-forwardness  and  good  faith. 

I  accordingly  should  hold  that  a  vessel  which  had  been  used  by  its 
owner  by  means  of  false  papers,  with  false  destination,  and  any  such 
deceitful  practices  intended  to  elude  the  rights  of  capture  by  belli^rents, 
to  carry  contraband  goods  to  the  enemy  and  which  has  delivered  such 
goods  on  an  outward  voyage,  remains  confiscable  upon  the  return  voyage 
also.  What  would  constitute  the  return  voyage  would  depend  upon 
all  the  circumstances  of  the  particular  case. 

I  have  stated  my  view  of  the  law  at  this  stage  before  considering  the 
effect  of  the  Orders  in  Council  in  reference  to  the  provisions  of  the 
Declaration  of  London,  by  reason  of  the  doctrines  as  to  the  force  of 
the  Orders  in  Council  which  were  declared  by  the  Privy  Coimcil  in 
the  recent  case  of  The  Zamora^  (32  The  Times  L.  R.,  436), 

I  will  deal  shortly  with  these  Orders  in  Council.  That  of  August 
20,  1914,  affected  the  voyage  of  the  Alwina  when  it  began.  That  of 
October  29  came  into  force  while  the  voyage  was  still  in  progress,  and 
the  offence  in  the  sense  mentioned  was  continuing.  Article  38  of  the 
Declaration  said:  ''A  vessel  is  liable  to  capture  for  canying  contraband, 
but  not  for  having  done  so."  That  provision  was  not  ratified.  It  was 
modified  by  the  Order  in  Council  of  August  20  by  the  following: 

^  Printed  in  this  Joxtbnal  for  April,  1916,  p.  422. 
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A  neutral  vessel  which  succeeded  in  carrying  contraband  to  the  enemy  with  false 
papers  may  be  detained  for  having  carried  such  contraband,  if  she  is.  encountered 
before  she  has  completed  her  return  voyage 

For  this  the  Order  in  Council  of  October  29  substituted  the  following 
provisions: 

A  neutral  vessel,  with  papers  indicating  a  neutral  destination,  whidi  notwithstand- 
ing the  destination  shown  on  the  papers,  proceeds  to  an  enemy  port,  is  liable  to  cap- 
ture and  condemnation  if  she  is  encountered  before  the  end  of  her  next  voyage. 

If  the  law  was  as  I  have  have  stated  it,  those  provisions  do  not  operate 
in  extension  of  it,  but,  if  an3rthing,  as  a  mitigation  of  the  captor's  rights. 
Therefore  according  to  The  Zamora  (supra)  they  are  not  invalid.  It 
is  not  necessary  in  the  present  case  to  decide  which  is  applicable.  It 
is  only  if  the  vessel  succeeded  in  carrying  contraband  to  the  enemy,  in 
the  one  case,  or  if  she  proceeded  to  an  enemy  port  in  the  other,  that 
the  penalty  on  the  return  or  next  voyage  would  attach.  For  the  reasons 
given,  in  any  view  of  the  present  case  as  the  goods  were  never  delivered 
to  the  enemy,  the  vessel  was  immune  when  she  was  captured. 

Therefore,  an  order  must  be  made  that  the  owner  of  the  vessel  was 
entitled  to  her  restitution.  By  reason  of  his  conduct,  however,  he  must 
bear  and  pay  the  costs  and  expenses  of  and  incident  to  these  prize 
proceedings.  As  it  appears  that  the  vessel  was  delivered  up  on  bail, 
the  form  of  the  judgment  will  be  a  declaration  of  the  right  to  restitution 
on  payment  of  such  costs  and  expenses,  and  an  order  that  the  bail  be 
released  upon  such  costs  and  expenses  being  paid  into  court. 


THE   OPHELIA 

On  May  8,  1916,  the  Judicial  Committee  of  the  Privy  Council  ren- 
dered a  judgment  affirming  the  decision  of  the  Prize  Court,  rendered 
May  21, 1915,  that  the  German  ship  Ophelia^  which  had  been  captured 
by  a  British  man-of-war,  was  not  constructed,  adapted,  or  used  for 
the  special  and  sole  purpose  of  affording  aid  and  relief  to  the  wounded, 
sick,  and  ship-wrecked,  and  that  she  was  adapted  and  used  as  a  signal- 
ling ship  for  military  purposes,  and  that  she  had  therefore  forfeited 
protection  under  The  Hague  Convention,  and,  being  an  enemy  ship, 
must  be  condemned  as  lawful  prize.  (The  decision  of  Sir  Samuel  Evans 
in  the  lower  court  may  be  found  in  The  Times  Law  Reports,  Vol.  31, 
p.  452,  and  this  Journal  for  January,  1916,  p.  170.) 
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THE  TUBANTIA,  THE  GELRIA,  AND  THE  HOLLANDIA 

British  Prize  Court 

Decided  May  22,  1916 

{The  Times  Law  Reports,  Vol.  32,  p.  629) 

Contniband  goods  sent  by  post  are  not  protected  by  Article  I  of  the  11th  Hague 
Convention  and  when  seized  as  prize  are  liable  to  condemnation. 

In  these  cases  the  Procurator-General  asked  for  the  condemnation 
of  a  large  quantity  of  rubber  which  was  found  upon  the  removal  and 
examination  of  the  mails  carried  by  the  three  Dutch  steamers,  as  follows: 
Tvbantia,  173-HIbs.  of  rubber  in  about  173  parcels,  and  seven  parcels 
of  wool  (sample  size);  Gelria,  1,390  parcels  of  rubber;  and  HoUandiaf 
1,265  parcels  of  rubber. 

Intercepted  correspondence  between  consignors  in  Brazil  and  con- 
signees in  Germany  referred  to  an  extensive  traffic  of  this  kind.  One 
letter  from  a  consignor  stated:  "Including  today's  shipment,  you  have 
received  from  me  ah'eady  india-rubber  to  the  selling  value  of  13,000 
marks."  Another  letter  from  a  Hamburg  firm  to  correspondents  in 
Manaos  contained  the  following: 

We  have  been  receiving  regularly  for  aome  time  from  Para  shipments  by  parods 
of  raw  rubber,  and  we  would  like  to  draw  your  attention  to  this  buslneflB.  These 
shipments  are  effected  in  parcels,  as  samples  without  value,  by  each  mail  about 
200  parcels,  each  containing  about  320  grammes  net  of  raw  rubber.  The  trouble  of 
packing  and  the  high  postage  expenses  are  amply  compensated  for  by  the  good  price 
which  can  now  be  obtained  here  for  the  goods.  Up  to  the  present  nothing  has  been 
lost.  Over  there,  the  price  for  the  article  will  not  be  very  high,  so  that  if  we  reckon 
with  the  present  price  here  of  about  25  marics  per  kilo  [about  10s.  per  lb.]  good  profits 
are  (MMsible.  The  postal  authorities,  who  make  a  good  profit  out  of  the  postage,  will 
probably  have  nothing  to  say  against  the  dispatch  of  so  many  parcels.  (And  should 
such  be  the  case,  you  may  easily  obtain  the  permission  in  Rio  de  Janeiro  which,  in  a 
similar  case,  had  already  been  given  once  before.) 

The  shipment  would  best  be  effected  via  Pernambuco,  as  from  there  Dutch  ships 
do  not  can  at  any  English  port  *  *  *  You  ought  to  take  this  business  into 
consideration,  as,  in  this  manner,  you  might  make  your  remittances  here  in  goods  on 
which  you  could  further  make  veiy  good  profits. 
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Held,  That  the  rubber  was  not  exempt  as  postal  oonespondence  under 
Article  1  of  the  11th  Hague  Convention,  that  to  attempt  to  send  these 
parcels  as  genuine  postal  correspondence  under  the  convention,  was  dis- 
honest and  that  the  property  was  subject  to  condemnation  as  contra- 
band. 
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OuUinea  of  IrdermiJtUmal  Law.  By  Charles  H.  Stockton,  Bear-Admiral 
U.  S.  N.,  Retired.  New  York:  Charles  Scribner's  Sons,  1914.  pp. 
xvii,  616. 

The  long  and  faithful  service  which  Admiral  Stockton  has  performed 
in  the  field  of  international  law  will  guarantee  to  his  latest  work  on  the 
subject  a  cordial  reception  by  the  public.  The  present  volume  now 
supplants  his  earlier  brief  Manual  of  IrUernational  Law,  so  well  known 
in  naval  circles.  As  delegate  to  the  London  Naval  Conference  and  as 
lecturer  during  many  years  at  the  George  Washington  University  the 
author  has  had  experience  in  constructive  as  well  as  in  didactic  work 
upon  the  problems  of  international  law.  He  has  not,  however,  sought 
to  give  us  a  treatise  based  upon  individual  research  work  in  all  of  the 
many  branches  of  a  greatly  ramified  subject,  but  has  rather  chosen  to 
collate  from  existing  works,  to  rearrange,  to  present  obscure  questions 
in  clearer  form,  to  criticize  and  to  conmient.  The  present  war  has 
shown  more  and  more  that  international  law  is  not  a  fixed  code,  but 
that  it  is  composed  of  certain  fundamental  principles  of  justice  the 
application  of  which  to  the  relations  of  nations  has  varied  with  the 
circumstances  of  their  mutual  intercourse.  Too  often  these  principles 
have  been  distorted  beyond  recognition  and  have  been  made  to  serve 
the  interests  of  one  great  Power  or  another  which  has  for  the  time  being 
dominated  the  affairs  of  Europe.  Hence  it  has  become  a  matter  of  im- 
portance to  distinguish  sharply  between  those  international  practices 
which  have  obtained  temporary  recognition  by  reason  of  the  backing 
of  some  great  nation  and  others  which  have  won  permanent  recognition 
as  embodying  the  consent  of  all  nations.  When  international  law,  as  is 
to  be  hoped,  receives  clearer  definition  after  the  present  war,  not  a  few 
of  the  existing  rules  will  be  set  aside  as  survivals  of  an  outworn  inter- 
national system. 

It  is  as  a  general  study  of  underlying  principles  and  larger  tendencies 

in  the  midst  of  variations  of  usage  and  practice  that  Admiral  Stockton's 

work  will  be  of  special  value  at  the  present  time,  and  this  feature  must 

excuse  the  frequent  omissions  of  important  details  which  it  would  be 
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serious  to  omit  from  a  mere  text-book.  In  discussing  the  laws  of  war 
on  landy  the  author  is  careful  to  remind  us  that  while  the  Hague  con- 
vention upon  that  subject  has  been  ratified  by  '^  practically  all  of  the 
civilized  states  of  the  world"  (Italy,  Serbia  and  Turkey  being  notable 
exceptions),  the  r^ulations  are  only  binding  between  the  contracting 
parties.  It  cannot  be  too  often  repeated  that  the  Hague  code  must 
not  be  looked  upon  as  a  final  statement  of  positive  law,  but  must  be 
read  in  connection  with  the  customs  and  usages  preceding  the  year  1899. 
It  is  interesting  to  note  that  the  author  frankly  recognizes  that  certain 
articles  (Art.  18  and  the  last  clause  of  Art.  60)  of  Lieber's  code  have 
become  obsolete.  The  same  might  have  been  said  of  Art.  26  of  the 
code  (quoted  p.  301)  and  of  Art.  36  of  the  code,  judged  by  Arts.  45  and 
56  of  the  Hague  convention.  The  small  protection  furnished  by  some 
of  the  rules  of  the  Hague  convention  appears  when  the  author  points 
out  (p.  314)  that  in  view  of  the  many  ways  in  which  the  property  of 
individual  citizens  may  be  taken  over  by  a  hostile  military  occupant, 
the  so-called  exemption  of  private  property  on  land  from  capture  "may 
be  called  almost  nominal." 

If  in  the  hurry  of  preparing  the  work  for  publication  in  the  opening 
months  of  the  war  the  author  has  fallen  into  an  occasional  loose  con- 
struction of  sentences  and  has  indulged  in  a  superfluity  of  quotations 
(his  own  works,  previously  published,  being  quoted  where  they  might 
have  been  paraphrased),  the  general  public  will  readily  overlook  such 
minor  defects  in  consideration  of  the  service  which  has  been  rendered 
it  in  placing  at  its  disposal  during  these  critical  times  a  treatise  which 
is  at  once  readable  in  form  and  authoritative  in  content. 

C.  G.  Fenwick. 

The  Diplomacy  of  the  War  of  1914.  The  Beginnings  of  the  war.  By 
EUery  C.  Stowell,  Assistant  Professor  of  International  Law,  Co- 
lumbia University.  Boston  and  New  York :  Houghton  Mifi9in  Com- 
pany.   1915.    pp.  xxi,  728. 

It  was  wittily  said  of  the  Spanish-American  War  by  one  who  has 
written  one  of  the  most  successful  books  in  regard  to  the  present  war, 
that  "books  have  been  many  where  battles  have  been  few."  Certainly 
battles  have  not  been  few  in  this  the  greatest  war  in  history,  but  books 
have  indeed  been  many  and  of  many  types.  One  of  the  commonest 
types  has  been  a  hastily  done,  hop,  skip  and  jump  through  the  diplomatic 
correspondence  leading  up  to  the  war,  as  published  by  the  various 


Digitized  by 


Google 


658  THE  AMERICAN  JOURNAL  OP  INTERNATIONAL  LAW 

governments,  with  a  view  to  marshalling  the  most  striking  evidence 
favoring  the  belligerent  whose  cause  the  author  believes  to  be  just. 
Such  a  book,  if  well  written,  is  pretty  sure  to  find  a  nimierous  and  ad- 
miring audience  on  one  side  or  the  other;  but  it  has,  of  course,  little 
value  except  as  a  campaign  document.  This  is  emphatically  not^the 
sort  of  book  Professor  Stowell  has  written.  On  the  contrary,  he  has 
faithfully,  intelligently  apd  fairly  analyzed  the  entire  published  diplo- 
matic correspondence,  with  a  view  to  finding  out  exactly  what  it  shows 
with  respect  to  the  origin  of  the  war,  and  presenting  his  results  in 
a  way  to  be  readily  intelligible  to  the  average  reader. 

The  correspondence  does  not  deal  altogether  for  either  side,  and  Pro- 
fessor Stowell  has  not  failed  to  point  this  out.  The  documents  are  not 
altogether  clear  on  a  number  of  points,  and  Professor  Stowell  has  frankly 
said  so,  and  at  every  step  he  has  referred  to  and  quoted  the  passages 
upon  which  he  bases  his  statements,  and  has  rendered  it  not  only  pos- 
sible but  easy  for  the  reader  to  form  his  own  conclusions.  Moreover, 
he  has  not  confined  his  references  to  the  documents  themselves,  but  has 
also  made  appropriate  reference,  upon  important  points,  to  the  many 
official  and  imofficial  commentaries  on  the  docimients,  thus  giving  the 
reader  the  opportunity  to  compare  the  opinions  of  other  writers  with 
his  own. 

The  volimie  is  divided  into  three  parts  and  an  appendix.  The  first 
part  is  taken  up  with  a  brief  but  clear  and  readable  outline  of  the  diplo- 
matic history  of  Europe  since  the  Coqgress  of  Vienna  and  a  sketch  of 
the  general  diplomatic  situation  at  the  time  of  the  assassination  at  Sera- 
jevo.  Part  two,  the  body  of  the  work,  is  devoted  to  a  detailed  analysis 
of  the  diplomatic  correspondence  immediately  preceding  the  war  as 
published  by  the  various  governments.  Part  three,  reproduces  the  text 
of  many  of  the  important  documents  referred  to,  aside  from  the  diplo- 
matic correspondence  itself  which  the  author  has  forborne  to  reprint 
on  the  ground  that  these  documents  have  been  made  accessible  in  so 
many  ways  as  to  render  their  reproduction  unnecessary. 

The  work,  although  invaluable  to  the  specialist  who  is  making  a 
study  of  the  documentary  history  of  the  diplomacy  of  the  war,  is  in- 
tended for  the  general  reader,  and  in  order  to  make  it  more  useful  to 
him,  a  chapter  of  questions  and  answers  is  included  in  part  three,  in 
which  a  number  of  the  questions  in  regard  to  the  war,  which  have  been 
most  mooted,  have  been  specifically  asked  and  answered.  The  nature 
of  these  questions  may  be  gathered  from  the  following  examples: 
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Did  France  violate  or  intend  to  violate  Belgium's  neutrality? 

Was  the  German  Emperor  personally  responsible  for  the  war? 

Did  Russia  mobilize  in  such  a  fashion  as  to  necessitate  action  by 
Germany?  etc. 

A  convenient  mechanical  feature  of  the  work  is  the  use  of  '' modified 
quotations"  in  quoting  from  the  various  documents;  a  method  which, 
while  retaining  the  substance  and  for  all  practical  purposes  the  language 
of  the  original,  allows  the  quotation  to  be  easily  worked  into  the  general 
framework  of  the  text. 

A  most  interesting  and  valuable  chapter  sums  up  the  author's  con- 
clusions as  to  the  causes  of  the  war.  In  a  word,  he  finds  that  the  coun* 
tries  responsible  for  the  outbreak  of  the  war  were,  "  first,  Austria;  second, 
Germany,  and  in  some  slight  d^ree  Russia, "  (p.  491)  and  since  it  would 
not  be  imjust  ''to  lay  at  the  door  of  Germany  the  causes  of  whatever 
action  was  taken  on  the  part  of  Russia  and  Austria  to  bring  on  the  war, " 
the  author  reaches  the  conclusion  that  ''Germany  stands  primarily 
responsible  for  the  outbreak  of  the  war"  (p.  492). 

It  is,  of  course,  impossible,  within  the  limits  of  this  review,  to  enter 
into  any  detailed  discussion  of  these  conclusions,  with  which  the  re- 
viewer is  generally  in  accord.  It  is  suggested,  however,  that  perhaps 
Professor  Stowell  does  not  suflBciently  stress  (p.  481)  the  duty  which 
it  is  submitted  lay  upon  Serbia,  to  have  promptly  instituted  an  energetic 
and  bona  fide  investigation  of  the  assassinations  at  Serajevo.  And 
again  it  is  submitted  that  possibly  not  sufficient  weight  is  given  to  the 
German  argument  of  Russian  culpability  growing  out  of  the  premature 
Russian  mobilization.  This  argument  has  been  very  strongly  put  by 
Dr.  Helfferich  and  if  we  apply  what  is  sometimes  called  in  our  mimicipal 
law  "the  doctrine  of  the  last  chance,"  in  determining  the  proximate 
cause  of  the  war.  Dr.  Hel£ferich's  argument  has  considerable  force. 

Up  to  the  time  of  the  Russian  general  mobilization,  as  it  seems  to  the 
reviewer,  Germany  and  Austria  were  wrong  at  every  point.  On  the 
face  of  the  correspondence,  the  Russian  general  mobilization  appears  to 
have  been  premature  and  to  have  been  entered  upon  with  full  knowledge 
that  Germany,  acting  on  the  doctrine  that  Russia  had  the  nmnbers  and 
Germany  had  the  speed,  would  regard  Russian  mobilization  as  the  signal 
for  immediate  general  mobilization  and  war.  The  reviewer  cannot 
but  feel  that  Russia,  of  all  the  Entente  Powers,  while  not  the  aggressor, 
signally  failed,  to  use  another  expression  from  our  mimicipal  law,  "to 
retreat  to  the  wall"  before  resorting  to  arms. 
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It  is  unlikely  that  any  two  persons  would  be  in  exact  agreement  as 
to  the  emphasis  which  should  be  placed  on  each  of  the  many  acts  contrib- 
uting to  bring  about  the  great  tragedy.  But  Professor  Stowell  takes  the 
utmost  pains  on  this  point  of  Russian  mobilization,  as  on  all  other  points, 
to  place  the  reader  in  possession  of  not  only  the  exact  facts  but  of  the 
various  arguments  which  have  been  made  on  the  facts.  Dr.  Helfiferich's 
able  argument,  for  instance,  is  fully  stated  (p.  165,  note)  and  Professor 
Stowell  is  careful  not  to  fall  into  the  common  error  to  which  both  the 
French  Yellow  Book  and  English  White  Paper  lend  support,  that  Aus- 
trian general  mobilization  preceded  Russian  general  mobilization.  See 
pages  165,  183,  185,  186,  192,  491,  492,  522,  etc. 

Professor  Stowell  guards  his  conclusions  that  Germany  was  primarily 
responsibile  for  the  outbreak  of  the  war  with  the  following  very  judicious 
qualification: 

I  do  not  wish  to  be  misunderstood  as  thinking  that  Germany  really  wished  for  war; 
but  by  her  conduct  she  gave  evidence  that  she  intended  to  back  up  her  ally  to  secure 
a  diplomatic  triumph  and  the  subjugation  of  her  neighbor,  which  would  greatly 
have  strengthened  Teutonic  iniuence  in  the  Balkans.  She  risked  the  peace  of 
Europe  in  a  campaign  after  prestige  (p.  485). 

Passing  the  point  of  Germany's  primary  responsibility.  Professor 
Stowell  seeks  to  invest^ate  the  question  as  to  "who  decided  upon  the 
various  steps  which  determined  her  action"  (p.  492).  He  finds,  it  would 
seem  rightly,  that  "the  search  for  any  personal  responsibility  for  the 
war  will  *  ♦  ♦  prove  imavailing,"  (p.  492)  and  concludes  that 
"the  real  cause  of  the  action  of  the  Grerman  Government  was  a  result 
of  the  state  of  mind  of  the  nation,"  the  Bismarckian  building  up  of  a 
"Realpolitik — that  is  to  say,  a  policy  of  dealing  with  concrete  conditions 
as  they  are,  as  opposed  to  the  following  of  ideals;  but  in  the  minds  of 
many  it  means  the  justification  of  whatever  succeeds"  (p.  494). 

Germany  and  the  German  race  needed  and  demanded  their  "place 
in  the  sim."  Germany  declined  the  expedient  of  emigration  for  her 
people  to  other  countries  or  the  voluntary  restriction  of  her  population, 
in  other  words,  race  suicide  (p.  506).   In  the  language  of  the  author: 

She  preferred  the  third  solution,  which  was  to  make  an  appeal  to  her  teeming  mil- 
lions to  hack  thdr  way  to  a  larger  place  in  the  world.  She  was  not  deterred  by  the 
fact  that  she  must  rend  the  prize  from  the  grasp  of  another  state,  whose  philosophy 
of  race-suicide  she  considered  merited  such  a  fate. 

Having  decided  for  this  fuller  life,  even  at  the  cost  of  the  world-condemnation  which 
would  follow  her  aggressive  attempts  to  sdse  the  territory  of  others,  she  attempted 
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to  secure  the  results  through  thineats  of  force  without  its  actual  employment.  She 
played  for  a  diplomatic  victory  over  Servia  and  so  on  beyond  the  Balkans  into  Asia 
Minor. 

If  England  and  France  could  have  been  sure  that  once  Germany  had  expanded 
over  these  regions  she  would  subscribe  to  their  own  philosophy  of  the  sUUtu  quo  and 
not  take  advantage  of  this  increase  in  strength  to  make  it  a  fulcrum  for  a  further 
advance,  they  could,  doubtless,  have  reached  some  agreement  with  her,  but  each  side 
mistrusting  the  other's  purpose,  it  was  most  difficult  to  reach  any  compromise.  Ger- 
many, impatient  and  apprehensive  of  delay,  said,  ''I  will  expand,  even  at  the  cost 
of  aggression.  If  need  be  I  wiU  seek  my  'place  in  Uie  sun'  at  the  point  of  the  sword." 
To  this  the  Anglo-French  super^mpire,  defending  the  status  quoy  replied,  ''Thou  shalt 
not  expand  until  thou  puttest  aggression  behind  thee."  The  issue  is  being  fought 
out. 

The  question  may  be  fairly  asked  whether  or  not  such  a  serious  and 
elaborate  study  of  the  diplomacy  of  the  war  as  was  involved  in  Professor 
Stowell's  work  was  worth  while  at  the  time  when  it  was  undertaken, 
when,  as  everyone  admits,  the  documents  which  have  been  published 
by  the  various  governments  are  by  no  means  complete  and  so  much 
remains  to  be  learned  from  the  secret  archives  and  personal  memoirs, 
etc.  As  to  the  real  facts  of  the  negotiations,  it  seems  to  the  reviewer 
that  this  question  should  be  emphatically  answered  in  the  affirmative. 
This  is  the  greatest  war  in  history;  if  it  is  worth  while  to  discuss  at  this 
time  the  diplomatic  correspondence  gotten  out  by  the  various  govern- 
ments at  all  (and  even  those  who  in  theory  appear  to  maintain  that  it  is 
not  are  compelled  to  discuss  them,  if  only  in  order  to  show  their  alleged 
worthlessness),  it  is  worth  while  to  discuss  them  in  a  careful  and  scien- 
tific spirit.  It  is  true  that  the  documents  at  present  are  only  partially 
available,  but  no  one  can  tell  how  many  years  it  will  be  before  this 
situation  will  be  remedied.  As  Professor  Stowell  points  out  in  his  pref- 
ace, "it  was  years  after  the  Franco-Prussian  War  before  the  world 
learned  the  truth  in  regard  to  Bismarck's  diplomacy  during  the  forma- 
tive period  of  the  German  Empire."  And,  moreover,  it  is  upon  the  facts 
as  they  appear,  not  as  they  really  are,  that  individual  and  governmental 
action  must  now  be  taken.  Neither  men  nor  nations  can  wait  for  the 
posthumous  journals  of  statesmen  and  the  doctor's  thesis  of  the  illimit- 
able future  to  find  out  what  their  attitude  should  be  during  the  greatest 
conflict  of  history,  in  the  midst  of  which  they  are  Uving  and  must  act. 

Professor  Stowell  has  rendered  every  serious  student  of  the  causes 
of  the  war  his  debtor. 

William  Cullbn  Dennis. 
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Wheaton^s  Elements  of  International  Law.  5th  English  Ed.,  revised, 
enlarged,  and  re-written  by  Coleman  Phillipson,  London,  Stevens 
and  Sons:  New  York,  Baker,  Voorhis  and  CJompany,  1916,  pp.  xliv, 
901. 

Dr.  Phillipson  has  made  numerous  contributions  to  international  law, 
one  of  the  best  known  being  International  Law  and  Custom  of  Ancient 
Greece  and  Rome.  This  new  edition  of  Wheaton  is  another  recognition 
of  the  great  service  which  Wheaton  rendered  international  law  in  his 
first  edition  eighty  years  ago. 

This  new  edition  contains  an  introduction  by  Sir  Frederick  Pollock  in 
which,  writing  in  the  Christmas  vacation  of  1915,  he  allows  himself  to 
say  that  it  is  the  fixed  belief  of  the  German  leaders  that,  "Germany 
has  rights  in  virtue  of  a  paramoimt  mission  to  Prussianize  the  world. 
Germany's  allies  have  rights  because  they  are  her  allies.  Neutrals  have 
just  what  Germany  chooses  to  allow  them,  and  enemies  have  none." 
Later,  however,  he  adds,  "But  on  reflection  it  seems  that,  when  great 
Powers  commit  themselves  to  principles  of  anarchic  tyranny,  that  is 
,the  very  reason  why  those  who  still  believe  in  the  rule  of  law  should 
reassert  and  republish  their  faith  as  the  most  dignified  form  of  protest, 
and  in  the  long  run  not  the  least  effectual"  (p.  xl.). 

The  plan  of  this  fifth  edition  follows  for  the  most  part  the  arrangement 
of  earlier  editions  of  Wheaton.  No  indication  is  given  as  to  what  are 
the  actual  words  of  Wheaton  and  what  are  the  words  of  Dr.  Phillipson. 
Perhaps,  however,  clearness  would  have  been  gained  in  certain  funda- 
mental concepts  by  following  Wheaton's  words,  as  in  Chapter  II,  Part  I 
when  Wheaton  says,  "The  subjects  of  international  law  are  separate 
political  societies  of  men  living  independently  of  each  other,  and  espe- 
cially those  called  Sovereign  States."  Instead  Dr.  Phillipson  says, 
"The  peculiar  subjects  of  international  law  are  nations,  and  those  politi- 
cal societies  of  men  called  states."  (p.  32.)  Later  in  the  same  chapter, 
after  discussing  "nation"  and  "state,"  Dr.  Phillipson  says,  "But  the 
peculiar  objects  of  international  law  are  those  direct  relations  which 
exist  between  nations  and  states;  that  is,  the  subjects  of  international 
law  are,  properly  speaking,  only  states, — ^for  they  alone  are  vested  with 
international  personality."  (p.  34.)  In  the  statement  and  discussion 
of  what  has  come  to  be  called  the  Monroe  Doctrine,  the  reader  would 
be  enlightened  if  it  had  been  made  clear  that  the  paragraph  preceding 
the  discussion  was  Wheaton 's  own  opinion  upon  a  pronouncement  by 
one  of  his  contemporaries  (p.  97). 
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One  misses  some  of  the  latest  British  contentions  upon  the  matter  of 
what  constitutes  evidence  of  nationality,  though  there  are  late  cases 
relating  to  trading  with  the  enemy. 

It  is,  however,  refreshing  to  have  references  to  early  writers  such  as 
Grotius,  Pufendorf,  Bynkershoeck,  etc.,  liberally  used.  Of  course,  it 
is  not  possible  to  find  support  for  some  modem  principles  in  the  early 
writers  because  the  conditions  of  the  seventeenth  and  eighteenth  cen* 
turies  had  not  given  rise  to  the  problems  of  later  days. 

The  Hague  conventions  are  generally  followed  as  embod3dng  inter- 
national law.  In  comparing  these  with  the  German  Kriegsbrauch  it 
would  have  been  helpful  in  some  instances  to  insert  r^ulations  of  other 
states  upon  the  same  subjects. 

This  book,  like  any  issued  in  the  time  of  war,  and  in  a  belligerent 
country  where  many  questions  are  still  undecided,  omits  some  of  the 
considerations  which  will  influence  the  ultimate  adjustment  of  differ- 
ences. The  editor  frankly  admits  that  some  of  these  recent  precedents 
cannot  ''yet  be  considered  as  part  of  international  law,"  and  of  course 
the  reports  of  even  the  best  newspapers  cannot  serve  for  more  than  an 
indication  of  the  opinion  of  the  day  which  may  need  modification  when 
more  complete  information  is  avaUable. 

In  treating  of  warfare  on  land  there  are  many  references  to  the  meth- 
ods pursued  by  the  Germans  in  the  present  war. 

Referring  to  the  German  complaints  as  to  the  use  of  the  Turcos  and 
Indian  troops,  Dr.  Phillipson  says,  "However,  whatever  may  be  said 
about  'savage'  and  'barbarian'  troops,  the  war  of  1914  showed  that 
the  worst  excesses  of  cannibals  and  scalp-hunting  savages  seem  less 
atrocious  than  the  many  imspeakable  crimes  perpetrated  by  German  sol- 
diers" (p.  476).  Later  is  the  statement,  "In  the  case  of  prisoners  who 
have  expressly  imdertaken  not  to  escape,  the  German  Manual  allows  the 
death  penalty  for  a  breach  of  parole."  The  reader  should  not  infer 
that  the  regulations  of  other  states  do  not  contain  the  same  provision. 

Dr.  Phillipson  (p.  482)  says  "The  German  Manual  goes  further  and 
allows  the  seizure  of  all  persons  whose  liberty  may  be  a  source  of  danger 
to  the  opposing  belligerent,  e.  9.,  influential  journalists,  political  per- 
sonages, priests  who  might  rouse  the  population.  This  practice  which 
was  adopted  by  the  Germans  in  Belgium  and  France  during  the  Great 
War,  is  imjustifiable;  not  only  did  they  arrest  the  persons  indicated, 
th^  also  seized  large  numbers  of  leading  citizens  and  transported  them 
to  Germany."    The  practice  may,  however,  also  be  supported  by  the 
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British  rule  upon  the  same  subject  which  provides  that  "the  following 
are  liable  to  be  made  prisoners:  All  persons  who  being  at  liberty  may  be 
harmful  to  the  opposing  state,  such  as  prominent  and  influential  political 
leaders,  journalists,  local  authorities,  clergymen,  and  teachers,  in  case 
they  incite  the  population  to  resistance."  This  may  be  an  unjustifiable 
rule  of  war,  but  it  is  fair  to  acknowledge  that  it  is  a  rule  which  appears 
in  the  same  words  in  various  cpdes. 

Doubtless  the  plea  of  ''military  necessity"  has  been  advanced  in  the 
present  war  without  good  groimd,  as  Dr.  Phillipson  states.  Both  par- 
ties to  the  contest  seem  to  have  f oimd  it  a  convenient  excuse  not  m^y 
to  support  action  against  each  other,  but  also  toward  neutrals.  No 
support  in  law  can  be  foimd  for  many  of  these  acts,  as  Dr.  Phillipson 
proves. 

In  the  chapters  relating  to  neutrality,  one  wishes  that  Dr.  PhillipBon 
had  given  a  somewhat  fuller  exposition  of  certain  important  topics,  e.  g., 
the  present  British  doctrines  of  contraband  and  of  blockade.  In  speak- 
ing of  The  Hague  convention  of  1907  respecting  postal  correspondence 
he  asserts,  however,  that  ''the  possibility  of  arbitrary  treatment  that 
existed  before  the  convention  was  made  was  not  altogether  removed  by 
it."  American  readers  would  have  appreciated  more  discussion  in  regard 
to  armed  private  vessels  and  the  destruction  of  prizes. 

It  is  convenient,  sas  in  this  edition  of  Wheaton,  to  have  the  dates  given 
with  reference  to  cases,  particularly  when  there  are  two  or  more  cases 
having  the  same  name. 

On  p.  401  it  seems  to  be  implied  that  the  Chamizal  arbitration  was 
among  those  settled  at  The  Hague. 

It  seems  hardly  correct  to  say  "But  he  [the  President  of  the  United 
States]  has  no  power  to  enlarge  the  boundaries  of  the  Union— which 
can  be  done  only  by  Congress,  the  treaty-making  power"  (p.  521). 

Appendices  contain.  Foreign  Enlistment  Acts,  Prize  CJourt  Acts, 
Treaty  of  Washington  1871,  and  the  Anglo-French  Agreement  (1904), 
and  are  followed  by  a  good  index. 

It  is  doubtful  whether  the  plan  which  omits  distinguishing  marks 
indicating  what  portion  of  the  text  is  actually  in  Wheaton's  own  words 
is  satisfactory  even  if,  as  Dr.  Phillipson  8a,ys,  he  "ought  perhaps  to  be 
regarded  as  a  co-author  of  this  edition  of  the  book,  rather  than  as  an 
editor  in  the  usual  sense  of  the  term."  Readers  will  join  in  the  hope 
expressed  by  Sir  Frederick  Pollock  in  the  introduction  "that  Dr.  Phil- 
lipson may  Uve  to  put  forth  another  edition  of  this  book,  which  will 
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exhibit  the  custom  and  ordinance  of  civilized  nations  at  last  clothed 
with  fitting  authority,  and  armed  with  power  to  assure  the  harmony 
of  the  world." 

George  Gra^fton  Wilson. 

A  Treatise  an  the  Conflict  of  Laws.  Vol.  I. — Part  I.  By  Joseph  Henry 
Beale,  Professor  of  Law  in  Haryard  University.  Cambridge: 
Harvard  University  Press,  1916.    pp.  Ixxx,  189. 

The  book,  of  which  the  above  is  only  a  part  of  the  first  volume,  promi- 
ses to  be  indeed  a  monumental  work  on  the  C!onflict  of  Laws,  if  one 
may  judge  from  the  care  and  thorot^hness  with  which  the  introductory 
matter  contained  in  this  initial  publication  has  been  set  forth. 

The  author  himself  explains  in  the  preface  his  reasons  for  publishing 
this  small  fragment  of  his  work  in  advance.    He  says: 

In  publiflhing  this  small  portion  of  the  treatise  on  the  Conflict  of  Laws  which  he 
hopes  eventually  to  finish,  the  author  is  not  offering  it  as  a  complete  piece  of  work, 
either  in  quantity  or  in  quality.  To  finish  the  work  as  planned  would  be  a  labor  of 
many  years;  to  master,  to  think  through,  and  to  express  one's  thoughts  on  the  topics 
herdn  discussed  is  not  to  be  accomplished  at  the  first  essay.  By  publishing  these 
few  pages  now  the  author  hopes  to  benefit  by  helpful  criticism,  t^  further  study 
and  by  more  matured  thought,  and  especially  by  that  ocular  demonstration  of  faulty 
tiiought  and  inept  expression  which  seeing  one's  thought  in  print  alone  can  give. 
Other  parts  are  intended  to  follow  from  time  to  time;  and  when  at  last  the  work  is 
complete,  it  will,  it  is  hoped,  include  this  part  in  a  much  improved  form. 

The  first  chapter  of  the  text  is  preceded  by  a  general  bibliography  of 
the  subject,  in  the  compilation  of  which  the  author  has  shown  the  pains- 
taking thoroughness  and  accuracy  of  his  scholarship.  He  has  even  given 
the  reader  the 'benefit  of  his  advice  and  suggestions  in  reconmiending 
the  books  on  this  subject  which  should  be  contained  in  a  well  appointed 
public  or  private  law  library.  For  a  public  library  his  list  includes 
about  125  volumes,  and  for  a  private  one  about  65. 

Within  the  scope  of  this  review  it  is  not  possible  to  give  the  complete 
list  of  writers  on  the  Conflict  of  Laws  discussed  in  this  bibliography. 
But  as  evidence  of  its  completeness  it  may  be  stated  that  he  devotes  to 
these  authors  of  various  schools  and  nationalities  about  60  pages,  as 
follows:  to  the  early  Italian  school  nearly  two  pages;  to  the  early  French 
school  nearly  two  pages;  to  the  early  school  of  The  Netherlands  one 
page;  to  the  early  German  writers  one  page;  to  the  English  and  American 
authors  eight  pages;  to  the  more  modern  French  authors  eleven  pages; 
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to  the  German  eleven  pages;  to  the  Dutch  two  pages;  to  the  Italian 
six  pages;  to  the  Spanish  and  Portuguese  (including  Ibero-Americans) 
eight  pages;  and  to  authors  of  other  nationalities  two  pages.  Eight 
more  pages  are  devoted  to  articles,  periodicals  and  collections  of  cases 
dealing  with  the  Confidct  of  Laws. 

In  view  of  the  fact  that  so  far  no  part  of  the  work  has  been  published 
except  what  might  be  called  the  introductory  matter,  perhaps  the  most 
interesting  single  paragraph  is  to  be  found  in  section  10  of  Chapter  I, 
where  his  method  of  treating  the  whole  subject  is  briefly  outlined  by 
the  author.    To  quote: 

'^The  method  of  treating  the  subject  *  *  *  will  be  as  follows: 
After  an  introduction,  dealing  with  the  nature,  history  and  bibUography  of  the 
subject,  the  general  nature  of  law,  of  legal  rights  and  of  jurisdiction  will  be  considered. 
This  will  be  followed  by  a  detailed  theoretical  study  of  legal  ri^ts,  in  which  an  at- 
tempt will  be  made  to  establish  the  time  and  place  in  which  legal  rights  come  into 
existence,  the  legal  effect  of  acts,  and  the  limits  of  merely  remedial  action.  As  a 
result  of  this  study,  a  theoretical  conclusion  will  be  reached  as  to  the  law  by  which 
these  rights,  acts  and  remedies  should  be  governed.  The  remainder  of  the  work 
will  be  devoted  to  a  careful  study  of  the  positive  common  law  of  England  and  Amer- 
ica. The  analysis  and  arrangement  of  the  law  adopted  in  the  theoretical  study  will 
be  followed  in  this  practical  part. 

The  first  portion  of  this  program  has  now  been  accomplished  in  the 
pubUcation  of  the  volume  before  us.  There  remain  to  be  published  the 
'^  detailed  theoretical  study  of  legal  rights,  in  which  an  attempt  will  be 
made  to  establish  the  time  and  place  in  which  legal  rights  come  into 
existence,  the  legal  effect  of  acts,  and  the  limits  of  merely  remedial 
action,"  as  well  as  the  "study  of  the  positive  conmion  law  of  England 
and  America." 

In  his  third  chapter  our  author  discusses  interestingly  "the  three 
principal  systems  of  thought  now  current"  touching  the  Conflict  of 
Laws. 

"The  first  of  these,"  says  he,  "supposes  two  independent  laws,  ef- 
fective at  the  same  time  and  place,  and  subject  to  a  possible  choice 
between  them.  The  second  supposes  a  single  set  of  principles,  binding 
on  all  nations,  by  which  the  need  of  any  choice  between  two  independent 
laws  is  prevented.  The  third  asserts  that  no  law  can  exist  as  such  except 
the  law  of  the  land;  but  that  it  is  a  principle  of  every  civilized  law  that 
vested  rights  shall  be  protected,  and  that  therefore  in  each  country  it  is 
sought  to  find  what  rights  have  arisen  an3rwhere,  and  to  recognize  them, 
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applying  in  ail  else  the  law  of  the  land  to  every  question.  These  systems 
may  for  convenience  be  called  respectively  statutory,  international  and 
territorial." 

In  discussing  the  first  of  these,  the  author  considers  the  two  prevail- 
ing theories  touching  the  proper  law  to  govern  personal  relations,  i.  6., 
the  theory  of  domicil  and  the  theory  of  nationality,  respectively,  and 
comes  to  the  conclusion  that,  whatever  might  be  the  most  appropriate 
theory  for  the  consolidated  empires  or  republics  of  Europe,  it  is  neces- 
sary that  the  federalized  states  of  Great  Britain  and  America  chng  to 
the  domicil  as  furnishing  the  law  to  control  such  matters.  How  would 
it  be  possible,  he  suggests,  for  a  citizen  of  New  York  or  of  Scotland  to 
invoke  the  law  of  nationaUty  with  regard  to  the  status  of  legitimation 
or  infancy,  when  the  national  law  of  the  United  States  or  Great  Britain 
does  not  deal  with  those  subjects  at  all,  but  leaves  them  entirely  to  the 
control  of  the  States  or  units  of  empire? 

His  consideration  of  the  respective  merits  of  nationality  and  domicil 
as  the  basis  of  a  personal  law  leads  our  author  further  to  the  discussion 
of  the  doctrine  of  the  renvoi  which  he  sets  forth  very  lucidly  in  the  fol- 
lowing language: 

Wherever  the  statutory  theory  is  accepted,  and  the  laws  of  the  two  states  con- 
cerned differ  as  to  whether  the  law  of  the  nation  or  the  law  of  the  domicil  shall  be 
applied,  a  troublesome  doubt  appears.  Where  the  law  of  the  forum  provides  that 
a  juridical  event  shall  be  governed  by  a  certain  foreign  law,  and  that  law  in  turn 
remits  (renvoie)  it  to  the  law  of  the  forum  to  determine  by  its  law,  the  situation  arises 
which  has  been  termed  the  renvoi;  and  this  situation  has  proved  puzzling  to  courts 
and  authors.  Suppose,  for  instance,  that  a  for^gner  domiciled  in  France  dies,  leaving 
a  will;  by  the  law  of  his  country  testamentary  capacity  is  determined  by  the  law 
of  his  domicil,  by  the  law  of  France  such  capacity  is  determined  by  the  law  of  his 
own  country.  F^tmoe  sends  the  question  to  the  law  of  his  country;  that  law  remits 
it  to  the  law  of  France,  his  domicil;  and  so  the  question  is  absorbed  into  an  apparently 
endless  circle. 

Three  courses  are  open  to  the  law  of  the  forum: 

1.  To  refuse  the  renvoij  remit  the  case  in  turn  to  the  foreign  law,  and  thus  engage 
in  a  perpetual  deadlock. 

2.  To  accept  the  renvoi  and  decide  the  question  in  accordance  with  the  terms  of  its 
own  law,  on  the  ground  that  the  attempt  to  settle  it  in  accordance  with  the  foreign 
law  has  failed. 

3.  To  disregard  the  renvoi  and  decide  the  question  in  accordance  with  the  terms 
of  the  foreign  law,  on  the  ground  that  the  foreign  substantive  law  alone  concerns  the 
question,  and  there  is  no  submission  of  the  foreign  doctrines  as  to  the  Conflict  of  Laws. 

The  second  course  has  its  supporters;  but  on  the  whole  the  partisans  of  the  third 
course  prevail. 
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In  treating  of  the  application  of  the  renvoi  doctrine  in  the  American 
courts,  our  author  has  this  to  say: 

We  may  be  the  less  troubled  about  the  finer  points  of  this  diseusBion  because  the 
territorial  theory  of  the  Conflict  of  Laws,  which  is  accepted  by  the  American  courts, 
has  no  room  for  any  doctrine  of  renvoi.  If  an  American  court,  having  according  to 
the  territorial  theory  to  apply  its  own  law  to  existing  rights,  finds  that  a  ri|^t  has, 
by  its  law,  arisen  under  anoUier  law,  it  has  only  to  learn  the  terms  of  that  law  and 
the  nature  of  the  right  which  it  created;  if,  on  the  other  hand,  it  is  a  question  of  a  new 
right,  created  by  the  law  of  the  forum,  but  the  latter  law  in  creating  the  right  acta 
in  accordance  with  the  provisions  of  some  foreign  law,  as  for  instance  the  law  of  a 
foreign  domidl,  again  it  has  only  to  learn  the  terms  of  that  particular  foreign  law 
and  i^ply  it.  In  no  case  is  the  court  concerned  with  the  views  of  any  foreign  court 
on  a  question  of  the  Conflict  of  Laws. 

This  statement  seems  to  the  reviewer  a  proposition  which  is  open  to 
some  doubt.  Probably  the  author  had  in  mind  only  the  particular 
point  under  discussion, — ^the  renvoi  as  it  applies  to  the  divergence  be- 
tween the  law  of  nationaUty,  and  the  law  of  domicil.  But  is  it  not  pos- 
sible with  regard  to  other  matters  that  the  renvoi,  or  at  least  a  doctrine 
closely  analogous  thereto,  might  arise  in  the  American  courts? 

For  instance,  a  Virginia  statute  enacts  that  ''upon  a  contract  which 
was  made  and  was  to  be  performed  in  another  state  or  country  by  a 
person  who  then  resided  therein  no  action  shall  be  maintained  after  the 
right  of  action  thereon  is  barred  by  the  laws  of  such  state  or  country." 
(Va.  Code,  §  2933.) 

If  we  suppose  a  contract  made  and  to  be  performed  in  New  York 
by  a  person  then  resident  therein,  and  an  action  to  be  brought  thereon 
in  Virginia,  and  if  we  further  suppose  that  by  the  New  York  decisions 
the  time  within  which  an  action  on  such  a  contract  is  to  be  brought 
shall  be  governed  by  the  law  of  the  forum  (Virginia)  and  not  by  the 
law  of  the  place  of  the  contract  (New  York),  it  might  be  argued  with 
some  plausibility  that,  under  the  Virginia  statute  above  quoted,  there 
would  arise  the  doctrine  of  the  renvoi.  At  least  this  will  serve  to  show 
the  possibility  of  the  application  of  the  renvoi,  or  an  analogous  doctrine, 
in  the  American  courts. 

In  conclusion  it  may  be  said  that  this  little  portion  of  his  work  will 
give  Professor  Beale's  readers  a  strong  appetite  for  more.  They  will 
at  once  realize  that  herein  lies  the  promise  of  a  work  on  a  diflicult  though 
fascinating  subject,  which  will  advance  us  far  on  the  road  to  a  scientific 
treatment  of  the  many  intricate  problems  it  presents. 
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It  is  to  be  earnestly  hoped  that  Professor  Beale  will  soon  find  the 
time  to  complete  his  work  so  well  begun,  and  that  when  finished  it  will 
justify  the  strong  hopes  of  his  present  readers  as  well  as  his  own. 

Raleigh  C.  Minor. 

Atidreas  Fricms  ModreduB.  Ein  Beitrag  zur  Geschichte  der  Stoats-  und 
VdUcerrechls  theorien.  By  Wladislaus  Maliniak.  Vienna:  1913. 
pp.  200. 

This  is  a  doctor's  dissertation  of  rather  more  than  usual  importance, 
inasmuch  as  it  exploits  a  field  which  seems  to  be  almost  wholly  virgin 
soil  even  in  Germany,  viz.  the  Polish  poUtical  Uterature  of  the  fifteenth 
and  sixteenth  centuries. 

It  appears  that  the  subject  of  the  thesis,  a  Polish  nobleman,  usually 
referred  to  as  Fricius,  was  born  about  1503.  Having  imbibed  the  human- 
istic spirit  at  the  University  of  Cracow,  he  settled  down  as  notary  in 
Posen  in  1525,  and  soon  became  a  follower  of  Laski,  one  of  the  leading 
Polish  statesmen  of  the  day.  Later  he  studied  theology  in  Germany 
and  formed  a  close  connection  with  Melancthon. 

In  1540  Fricius  was  appointed  a  royal  secretary  at  Cracow,  and  soon 
after  b^an  his  career  as  a  publicist,  interspersed  with  various  diplomatic 
missions,  the  most  important  of  which  was  that  of  secretaiy  to  the 
Polish  delegation  at  the  Council  of  Trent.  Drawn  more  and  more  into 
the  current  of  the  Reformation,  he  developed  great  activity  as  a  writer 
on  legal,  political,  and  theological  subjects. 

His  magnum  apum  was  a  commentary  in  several  volumes  entitled 
De  emendanda  repiMica  published  during  the  years  1554-59.  This 
work,  which  seems  to  be  filled  largely  with  commonplaces  drawn  mainly 
from  Aristotle  and  Cicero,  apparently  contains  Uttle  that  is  novel  or 
particularly  important  to  the  student  of  poUtical  theories,  though  it  is 
doubtless  of  some  historical  and  scholastic  interest. 

Nor  do  the  views  of  Fricius  on  the  nature,  origin,  and  aims  of  the 
state,  the  various  forms  of  government,  etc.,  commend  themselves  as 
especially  advanced  or  enlightened  for  his  time.  He  favored  an  aristo- 
cratic form  of  government  and  was  a  strong  advocate  of  the  rights  of 
the  privOeged  classes,  more  especially  of  the  landed  nobility. 

It  is  as  a  Polish  peace  advocate  of  the  sixteenth  century  that  the  views 
and  attitude  of  the  subject  of  our  author's  thesis  deserve  most  considera- 
tion, at  least  by  students  of  international  relations. 

In  striking  contrast  to  his  great  ItaUan  contemporary,  Machiaevelli, 
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Fricius  was  a  strong  pacifist.  He  deprecated  all  wars  except  for  defence, 
holding  them  to  be  at  once  unworthy  and  unpolitical.  He  advocated 
arbitration  as  the  best  means  of  settling  disputes  between  sovereign 
states,  and  in  this  connection  Fricius  appears  to  have  made  a  unique 
contribution  to  political  theory.  He  suggested  that  sovereignty  sub- 
sists in  the  freedom  of  arbitral  judges.  Manifestly  if  all  states  were 
equally  and  reciprocally  bound  by  judicial  decisions  based  upon  treaties 
or  courts  of  arbitration,  their  freedom  or  sovereignty  and  equality  of 
legal  rights  would  be  at  least  theoretically  preserved.^ 

Of  the  importance  of  international  law  as  a  necessary  basis  for  arbitral 
decision,  Fricius  seems  to  have  had  no  conception.  In  common  with  the 
pubUcists  of  his  time,  he  evidently  regarded  the  jtis  gentivm  as  based 
upon  a  natural  law  which  is  to  be  directly  applied  by  statesmen  and 
judges  in  the  conduct  of  international  relations. 

Fricius  should  also  be  credited  with  great  and  (for  his  time)  somewhat 
exceptional  humanity  in  his  views  on  the  conduct  of  warfare  and  the 
treatment  of  the  conquered.  He  condemns  pillage  in  the  most  emphatic 
terms,  though  he  urges  the  stem  punishment  of  those  who  have  been 
guilty  of  bringing  on  an  imrighteous  war. 

Amos  S.  Hershet. 


Early  Diplomatic  Relationa  Between  the  United  States  and  Mexico,  By 
William  R.  Manning.  Baltimore:  The  Johns  Hopkins  Press. 
1916.    pp.  ix,  406. 

This  valuable  volume,  published  as  one  of  the  series  of  Albert  Shaw 
Lectures  on  Diplomatic  History,  covers  the  period  of  Mexican-American 
relations  from  1821  to  1830  which  has  never  before  been  adequately 
— ^a  period  which  might  have  been  used  to  establish  friendly  re- 
lations, but  which  was  wasted  in  quibblings  and  misunderstandings. 
In  the  latter  the  author  finds  the  origin  and  largely  the  explanation  of 
the  growing  and  apparently  irreconcilable  differences  of  the  next  two 
decades,  and  the  discord  of  half  a  century. 

Parts  of  four  or  five  chapters  have  previously  appeared  in  various 
standard  periodical  publications.  Chapter  I  supplements  the  detailed 
treatment  of  the  policy  of  the  United  States  found  in  Paxson,  and  the 

^  The  reviewer  assumes  the  responsibility  for  the  argument  by  which  the  suggestion 
of  Fricius  is  supported.  The  author  of  the  thesis  does  not  seem  to  have  realized  the 
importance  of  the  suggestion  (see  page  167). 
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chapter  on  Cuba  supplements  the  earlier  accounts  of  Callahan  and 
Chad  wick. 

The  history  is  presented  in  ten  chapters:  Beginnings  and  early  Mexi- 
can representations  at  Washington;  Tardy  appointment  and  cool  re- 
ception of  the  first  United  States  Minister  to  Mexico;  British  influence 
in  Mexico  and  Poinsett's  struggle  against  it;  Cuba  saved  to  Spain; 
Diplomacy  concerning  the  opening  of  the  Santa  F6  trail;  Denunciation 
of  Poinsett  because  of  his  relations  with  the  York  Masons;  Obstacles 
in  the  way  of  concluding  a  commercial  treaty;  Conmiercial  controversies; 
Texas  and  the  boundary  issue;  Public  attacks  on  Poinsett  and  his  recall. 
The  chapters  on  Cuba  (77  pages)  and  the  boundary  issue  (72  pages) 
are  disproportionately  long. 

An  additional  chapter  presents  comments  on  authorities.  The  author 
has  obtained  his  materials  largely  from  official  manuscript  sources  of 
the  State  Department  at  Washington  and  of  the  Ministry  of  Foreign 
Relations  in  Mexico.  He  has  also  drawn  from  the  Van  Buren  manu- 
scripts in  the  Library  of  Congress  at  Washington  much  material  on  the 
beginnings  of  Jackson's  and  Van  Buren's  plan  for  the  purchase  of  Texas 
in  1829.  He  has  also  made  a  careful  study  of  the  public  dociunents 
and  many  secondary  sources.  The  chief  authorities  are  cited  in  the 
footnotes,  which  add  much  to  the  value  of  the  book. 

The  real  beginning  of  the  Mexican  legation  dates  from  the  arrival 
(November,  1824)  of  Obregon,  the  fourth  minister  plenipotentiary 
appointed  by  Mexico.  The  appointment  of  an  American  representative 
to  Mexico  was  used  as  a  political  footbaU  or  political  pawn  at  Washing- 
ton while  Canning  was  busy  establishing  a  British  influence  which  over- 
shadowed the  importance  and  influence  of  the  earlier  American  recogni- 
tion of  Mexican  independence  and  the  declarations  of  Monroe.  Joel 
R.  Poinsett,  who  accepted  the  appointment,  previously  declined  by 
others,  received  his  instructions  on  March  8,  1825.  To  recover  the 
prestige  lost  by  delay,  and  with  a  desire  to  preserve  repubUcan  institu- 
tions in  Mexico  and  prevent  encroachment  of  European  Powers,  he  used 
means  which  subjected  him  to  charges  of  interference  in  internal  affairs 
and  produced  increasing  distrust  and  suspicion,  which  postponed  the 
satisfactory  conclusion  of  pending  n^otiations,  endangered  peaceful 
relations,  and  finally  led  to  public  Mexican  attacks  which  resulted  in 
his  recall.  In  Clay's  instructions  to  show  an  unobtrusive  readiness 
to  explain  to  the  Mexican  Government  the  working  of  the  American 
Constitution,  which  had  been  so  largely  copied  by  Mexico,  Poinsett 
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found  his  only  excuse  for  his  activities  (through  the  York  rite  Masons) 
which  gave  rise  to  the  charge  of  meddUng  in  internal  affairs.  At  the 
same  time  he  corrected  the  implication  of  Alaman  (the  Mexican  Min- 
ister) that  the  declaration  of  Monroe  gave  Mexico  the  right  to  demand 
that  the  United  States  interfere  in  behalf  of  the  new  American  states. 

In  his  longest  chapter,  the  author  traces  the  n^otiations  in  regard 
to  the  serious  international  question  of  the  destiny  of  Cuba,  in  which 
seven  nations  were  involved,  and  in  which  the  United  States,  while 
opposing  the  acquisition  of  the  island  by  any  European  Power  or  by 
Mexico  or  Colombia,  declined  to  be  drawn  into  a  self-denjring  pledge. 

In  Chapter  V  he  treats  the  growing  intercourse  along  the  Santa  F6 
trail  on  the  far  northern  frontier,  after  1821,  the  substitution  of  wagon 
trains  for  pack  animals  in  1824,  the  measures  to  establish  and  protect 
the  trade,  the  efforts  to  secure  the  cooperation  of  Mexico  in  construct- 
ing the  road,  which  she  opposed  until  the  question  of  boundaiy  fine 
should  be  settled,  and  the  miUtary  escort  furnished  by  the  United  States 
before  the  regulation  of  trade  by  the  treaty  of  1831. 

The  two  most  valuable  chapters  in  the  book  are  those  relating  to  the 
n^otiation  of  treaties  of  commerce  and  boundaries.  For  over  four 
years  the  negotiations  for  a  commercial  treaty  were  fruitless,  and  in 
this  period  Mexico  twice  allowed  the  time  for  exchanging  ratifications 
to  pass  without  action.  The  chief  initial  obstacles,  after  the  agreement 
to  separate  the  question  of  commerce  from  that  of  boundaries,  were  the 
attempt  of  the  United  States  to  modify  the  most  favored  nation  dause 
by  a  new  principle  of  "perfect  reciprocity"  of  tonnage  dues,  which  was 
opposed  by  Mexico,  and  the  demand  of  Mexico  for  an  exception  in  favor 
of  the  new  Spanish  American  states  on.  the  ground  that  they  were  en- 
gaged in  a  conmion  contest  against  Spain  in  which  the  United  States 
was  not  participating.  In  reply  to  the  latter.  Clay  and  Poinsett  mged 
that  the  United  States  by  maintaining  neutrality  had  prevented  the 
precipitation  of  a  detrimental  imion  of  Ehiropean  Powers  against  Ameri- 
cans, and  thus  had  been  enabled  to  render  assistance  more  valuable 
than  miUtary  cooperation.  Poinsett  successfully  made  the  oin]ssi<xi 
of  the  exception  a  sine  qua  non  and  yielded  on  the  proposed  ''perfect 
reciprocity."  He  also  withdrew  an  anti-British  exception  which  he 
had  proposed  to  the  principle  of  "free  ships  make  free  goods/' 

The  treaty  was  signed  on  July  10, 1826,  and,  on  its  arrival  at  Washing- 
ton, still  not  ratified  by  Mexico,  was  promptly  ratified  (February  26) 
by  the  Senate,  after  the  insertion  of  Poinsett's  proposed  exception  and 
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also  the  omission  of  an  article  excluding  from  Mexico  all  European 
Spaniards  who  had  been  naturalized  in  the  United  States  since  1820, 
which  was  declared  to  be  repugnant  to  the  United  States  Consti- 
tution. Mexico  still  delayed  to  act,  first  objecting  to  the  clause  on  the 
rendition  of  fugitive  slaves,  and  later  demanding  an  article  settling  the 
boundary  dispute.  Finally,  after  the  hasty  conclusion  of  a  boundary 
treaty  on  January  12, 1828,  followed  by  the  quick  settlement  of  disputed 
points,  Poinsett  obtained  a  new  treaty  (on  February  14)  which  secured 
both  the  principle  of  "perfect  reciprocity"  and  the  exception  to  the 
principle  of  "free  ships  make  free  goods,"  and  also  provided  for  the 
return  of  fugitive  slaves.  This  treaty,  ratified  by  the  American  Senate 
on  May  1,  1828,  failed  in  the  Mexican  Ck)ngress.  Finally,  however, 
over  a  year  after  the  growing  opposition  of  Poinsett  had  burst  into  a 
demand  which  resulted  in  his  removal,  Anthony  Butler  (on  April  5, 
1831)  seeing  a  treaty  which  was  ratified  and  properly  exchan^d  by 
both  Powers,  and  which  contained  practically  all  the  articles  of  the 
Poinsett  treaty  except  the  clause  providing  for  return  of  fugitive  slaves. 

The  conmiercial  controversies,  which  in  the  absence  of  treaty  regu- 
lations, continually  arose  over  the  rights  and  privileges  of  United  States 
merchants  and  merchandise,  and  which  occupied  most  of  Poinsett's 
time  in  vain  attempts  to  adjust,  are  treated  by  the  author  in  a  separate 
chapter.  They  relate  to  requirements  of  consular  certificates  to  invoice 
of  goods  and  resulting  seizures  of  vessels  and  goods,  imf air  tariff  charges, 
seizure  of  American  vessels  and  cargoes  on  various  pretexts,  the  conduct 
of  Mexican  naval  vessels  and  Mexican  privateers  against  the  commerce 
of  Spain  (and  their  use  of  United  States  ports)  and  losses  to  merchants 
and  travellers  at  the  hands  of  robbers  and  bandits. 

The  long  chapter  on  "Texas  and  the  Boundary  Issue''  traces  the 
questions  relating  to  the  American  desire  to  regain  territory  bartered 
away  in  1819,  the  early  suspicions  of  the  authorities  of  the  new  state 
of  Mexico,  the  proposals  of  the  American  Government  to  secure  a  new 
and  more  advantageous  boundary  west  of  the  Sabine  to  guard  against 
possible  futiu*e  difficulty,  the  hope  of  the  Mexican  ministry  to  secure 
the  extreme  limits  of  Spanish  claims  before  the  treaty  of  1819,  the  be- 
ginning of  the  Anglo-American  independence  movement  in  Texas,  the 
American  attempts  to  purchase  the  tehitory  in  which  American  citizens 
had  obtained  extensive  grants  from  Mexico,  the  hasty  negotiations 
of  the  boundary  treaty  of  January  12, 1828,  which  was  promptly  ratified 
by  the  United  States  but  was  ratified  too  late  by  Mexico  to  be  exchanged 
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under  the  time  limit,  the  rise  of  new  internal  questions  relating  to  Texas, 
and  the  unsuccessful  negotiations  by  the  Jackson  administration  to 
secure  a  new  treaty  of  limits.  Poinsett,  shortly  before  his  recall,  was 
convinced  that  the  American  boundary  could  not  be  extended  west  of 
the  Sabine  without  driving  Mexico  ''to  court  a  more  strict  alliance  with 
some  European  Power/'  Finally,  after  Mexico  by  firm  but  pacific 
protests,  had  been  induced  to  ratify  the  pending  treaty  of  commerce, 
the  American  Government  (according  to  promise)  submitted  with  it, 
to  the  United  States  Senate,  the  pending  treaty  of  limits,  which  was 
thus  revived  after  its  obligatory  character  had  been  lost  by  the  remiss- 
ness of  Mexico.  Ratifications  were  exchanged  exactly  one  year  later, 
on  the  last  day  allowed  under  the  treaty  provision. 

J.  M.  Callahan. 

Grundzuge  des  Englisch'-Amerikaniachen  Prwal^nd  Prozessrechta,  6e- 
sonders  im  Vergleiche  mit  den  Systemen  dea  europQischen  KonUnents, 
By  Arthur  E.  Euhn,  Zurich:  Art.  Institut  Orell  FQssli.  1915. 
pp.  xii,  254. 

The  present  volume  is  the  result  of  lectures  on  Anglo-American  law 
given  by  the  author  at  the  University  of  Zurich  during  the  summer 
semester  of  1914.  Part  I  gives  a  brief  history  of  the  origin  and  develop- 
ment of  the  common  law  in  England  and  the  United  States.  Part  II 
deals  with  the  principal  characteristics  of  the  English  and  American 
constitutions  as  regards  their  influences  upon  private  law,  and  with 
the  organization  and  jurisdiction  of  courts.  In  Part  III  the  author 
sketches  the  law  of  Procedure  from  the  pleadings  at  law  and  in  equity 
to  the  execution  of  judgments,  and  outlines  the  subjects  of  Ehddence 
and  of  Preliminary  and  Extraordinary  Legal  Remedies.  Parts  IV  and  V 
are  devoted  to  the  subject  of  Private  Law,  being  entitled,  in  accordance 
with  the  customary  classification  in  Continental  countries,  "Civil"  and 
"Commercial"  Law,  respectively.  Under  the  former  title  our  author 
takes  up  the  law  of  Persons,  Domestic  Relations,  Real  and  Personal 
Property,  Obligations  (Contracts,  Sales,  Agency,  Suretyship,  Bailments, 
Partnership,  Torts  and  Quasi-Contracts)  and  Wills  and  Administration. 
Under  the  heading  of  Conmiercial  Law  the  subject  of  Bills  and  Notes 
and  Checks,  Corporations  and  Carriers  are  treated. 

The  main  interest  of  the  work  to  students  of  law  in  this  country  con- 
sists in  the  comparisons  which  are  drawn  on  every  hand  between  Anglo- 
American  institutions  and  those  of  Continental  countries.    Our  author's 
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familiarity  with  both  legal  systems,  acquired  through  a  long  study  in 
this  country  and  abroad,  qualified  him  preeminently  to  undertake  this 
delicate  task.  The  execution  of  the  general  plan  of  work  is  done  with 
skill,  ability  and  judgment.  The  presentation  of  the  subject  is  char- 
acterized by  clarity  and  force.  A  fine  sense  of  proportion  is  maintained 
throughout  the  work.  To  the  Ck)ntinental  student,  Kuhn's  Outline 
will  serve  as  an  illuminating  introduction  to  Anglo-American  law.  In 
the  Continental  Uterature  it  will  fill  a  long-felt  need. 

Ebnest  G.  Lorenzen. 

Treaties,  Their  Making  and  Enforcement.  2d  ed.  By  Samuel  B.  Crandall. 
Washington:  John  Byrne  &  Co.    1916.   pp.  xxxii,  663. 

It  is  said  that  every  lawyer  owes  to  his  profession  the  debt  of  writing 
a  book  on  the  subject  with  which  he  is  most  familiar.  If  that  be  so, 
Mr.  Crandall  has  paid  doubly  his  debt.  His  second  edition  of  TreoHeSy 
their  Making  and  Enforcement,  makes  its  appearance  at  an  opportune 
moment,  for  while  this  may  not  be  an  era  of  making  treaties,  it  is  cer- 
tainly one  when  their  enforcement  is  a  consmnmation  most  devoutly 
to  be  desired.  The  more  that  the  making  and  enforcement  of  treaties 
is  studied  and  made  the  subject  not  only  of  text  books,  but  of  courses 
in  law  schools  and  universities,  the  less  chance  there  will  be  of  those  far- 
reaching  instruments  being  regarded  as  "scraps  of  paper"  by  courts  or 
by  statesmen.  Mr.  Crandall  has  treated  the  subject  broadly  and  has 
not  confined  himself  to  treaties  to  which  the  United  States  is  a  signatory, 
but  has  gathered  between  the  two  covers  of  his  book  much  useful  in- 
formation conveniently  arranged  and  exhaustively  indexed  relating  to 
treaties  made,  construed  and  enforced  by,  and  in,  other  jurisdictions. 

In  regard  to  treaties  with  the  United  States,  he  calls  attention,  as 
must  every  one  who  discusses  the  subject,  to  the  still  unsettled  contro- 
versy that  has  existed  for  over  a  century  between  the  Senate  and  the 
House  of  Representatives  regarding  the  effect  of  a  treaty  between  a 
foreign  Power  and  the  United  States,  negotiated  by  the  Executive 
and  confirmed  by  the  Senate,  but  requiring  affirmative  action  to  put 
it  into  effect.  In  1902,  while  the  Cuban  Sugar  Treaty  was  being  dis- 
cussed, a  Senator  in  a  speech  in  the  Senate  insisted  that  a  treaty  contain- 
ing a  provision  for  a  specified  reduction  of  the  tariff  on  a  specified  article 
was  self-enforcing  and  needed  no  further  action  by  Congress.  The 
writer  was  asked  by  a  member  of  the  House  of  Representatives  where 
the  latter  could  find  material  to  use  in  reply,  and  the  writer  advised  him 
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to  find  the  speech  which  the  same  Senator  had  made  several  years  before 
when  he  was  a  member  of  the  House  and  naturally  took  the  other  side 
of  the  question. 

So  long  as  the  Constitution  equally  provides  that  treaties  and  acts 
of  Congress  are  the  supreme  law  of  the  land,  the  clashing  of  the  two  will 
not  only  be  constant,  but  will  correspond  very  much  to  the  meeting  of 
an  irresistible  force  with  an  immovable  body.  Fortunately,  up  to  the 
present  time,  the  two  branches  of  the  legislative  body  of  the  government 
have  met  the  question  on  every  occasion  that  it  has  arisen  in  a  spirit 
of  patriotism  and  accommodation;  and  while  no  definite  conclusion  has 
ever  been  reached,  there  have  been  expressions  of  accord  and  agreement, 
notably  the  statement  incorporated  in  the  act  appropriating  for  the 
payment  of  Alaska  to  the  effect  that  under  some  circumstances  treaty 
stipulations  cannot  be  put  into  effect  except  by  l^islation  to  which  the 
consent  of  both  houses  is  necessary.  Mr.  Crandall's  chapter  on  treaties 
involving  modification  of  the  revenue  laws  throws  much  light  on  this 
phase  of  treaty  making  and  enforcement. 

The  appendices,  tables  of  cases,  and  compendium  of  decisions  are 
admirably  made  up  and  are  invaluable  not  only  to  the  student  inter- 
ested in  the  subject,  but  also  to  every  lawyer  whose  case  may  have  its 
origin  in  a  right  based  on  treaty  stipulations. 

After  the  war  in  Europe  is  over — and  may  that  be  soon — someone 
will  have  another  opportunity  to  write  on  the  effect  of  treaties  in,  and 
their  modification  by  war;  and  surely  no  one  will  be  better  able  to  do 
it  than  Mr.  Crandall. 

Charles  Hsnrt  Butler. 

Der  StreitfaU  zwischen  Schweden  und  Norwegen.    By  Dr.  Karl  Strupp. 
Leipzig:  Duncken  and  Humblot.    1914*    pp.  92  and  map. 

This  monograph  is  a  reprint  from  the  second  volume  of  Professor 
SchUcking's  great  compilation,  Dcta  Werk  vam  Haag.  It  is  a  study  of 
the  maritime  frontier  controversy  between  Sweden  and  Norway  and 
of  the  arbitral  award  of  the  Hague  Court  dated  October  23,  1909.  A 
peculiar  difficulty  confronted  the  author  in  this,  that  the  governments 
involved  declined  to  permit  an  examination  of  the  pleadings  filed  with 
the  arbitral  court;  and  he  expresses  the  very  pertinent  hope  that  in  the 
future  some  way  may  be  found  to  obviate  such  an  obstacle  to  purely 
scientific  legal  study.  With  the  same  painstaking  marshalling  of  au- 
thorities and  examination  of  precedents  as  characterise  the  other  writ- 
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ings  of  this  distinguished  young  scholar,  he  has  presented  a  readable 
exposition  of  this  international  litigation. 

The  subject  is  treated  under  five  principal  heads:  an  account  of  the 
available  material  and  authorities,  the  history  of  the  controversy,  the 
proceedings  before  the  Hague  Court,  the  arbitral  judgment,  a  criticism 
of  the  judgment. 

The  author  takes  exception  to  the  form  of  the  judgment  and  we  would 
heartily  second  him.  Following  the  form  of  the  French  judicial  arret, 
this  award  contains  eleven  pages  of  ''whereases"  (as  reproduced  in 
Wilson's  "The  Hague  Arbitration  Cases ")>  preceding  a  judgment  of 
seventeen  lines.  Only  a  specialist  can  easily  find  his  way  through  such  a 
recital,  which  commingles  statements  of  claims,  findings  of  fact,  con- 
clusions of  law,  and  judicial  argumentation.  The  admirable  judgment 
of  November  11, 1912,  in  the  case  between  Russia  and  Turkey,  concern- 
ing the  arrears  of  interest  on  indemnities,  with  its  sharp  divisions  en 
fcdt,  en  droity  en  cancbmon,  is  commended  as  a  model. 

Though  Dr.  Strupp  disagrees  with  the  opinion  of  the  court  that  the 
principles  of  international  law  existing  at  the  time  of  the  Peace  of  Stock- 
holm and  the  boundary  agreement  of  1661  were  inadequate  to  solve  the 
controverEfy,  he  nevertheless  approves  the  result  arrived  at  by  the  appli- 
cation of  presentrday  law.  Nor  does  he  agree  that  the  facts  are  suffi- 
cient to  create  a  prescriptive  title  by  international  law  in  either  claimant. 
The  final  decision,  which  runs  a  line  19^  south  midway  between  the 
Grisb&dama  shoals,  which  are  awarded  to  Sweden,  and  the  Skj5tte- 
grunde,  which  are  awarded  to  Norway,  has  been  criticised  in  some 
quarters  as  dkjugement  SolamanigueJ'  Dr.  Strupp,  however,  calls  atten- 
tion to  the  compromis  which  requires  the  court  to  fix  the  boundary, 
''having  regard  to  the  circumstauces  of  fact  and  the  principles  of  inter- 
national law."  Though  the  exploitation  of  these  famous  lobster  fishing 
grounds  by  the  respective  nations  and  the  maintenance  of  an  occasional 
light  house  or  buoy  here  and  there  did  not  of  themselves  create  any  sort 
of  exclusive  rights,  still  they  were  pertinent  "circumstances  of  fact"; 
and  the  court  was  free  to  apply  such  rules  of  law  for  determining  mari- 
time boundaries  as  best  harmonized  with  these  "drcimistances  of  fact." 
In  this  opinion  the  reviewer  heartily  concurs. 

It  is  true,  as  Dr.  Strupp  suggests,  that  this  case  is  deserving  of  greater 
attention  than  it  has  heretofore  received  at  the  hands  of  students  of 
international  law.  Though  the  res  involved  is  apparently  of  small 
value,  the  law  questions  are  quite  intricate  and,  one  might  say,  elusive. 
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No  other  decision  of  the  Hague  Court,  in  our  opinion,  demonstrates 
more  convincingly  the  inherent  possibilities  of  international  arbitration 
and  the  potential  power  of  the  great  tribunal  at  The  Hague  to  keep  the 
world  at  peace. 

Geobob  C.  Butte. 

AngUhAmerican  Isthmian  IHpUmacy,  1815-1915.  [Prize  Essays  of  the 
American  Historical  Association.  1914.]  By  Mary  WUhelmine 
Williams,  Assistant  Professor  of  History  of  Goucber  CoU^. 
Washington:  American  Historical  Association.  1916.  pp.  xii+ 
356.    $1.00. 

A  Committee  of  the  American  Historical  Association  awarded  to 
this  book  the  Justin  Winsor  prize  in  American  history  for  1914.  This 
assures  for  it  a  high  degree  of  accuracy  and  respectable  literary  style, 
for  committees  in  the  past  have  more  than  once  withheld  the  prize  for 
want  of  a  worthy  candidate.  English-American  Isthmian  relations 
have  been  summarized  in  many  books,  and  portions  of  the  subject  have 
furnished  topics  for  monographic  investigation. 

Miss  Williams's  book  claims  attention  for  its  distinguished  patronage 
and  because  it  is  a  consecutive  study  of  the  whole  subject.  It  is  based 
on  a  minute  and  painstaking  study  of  all  available  English  and  American 
manuscript  and  printed  sources,  and  the  writer  lists  in  her  bibliography 
a  wide  range  of  secondary  authorities  from  whom  she  has  drawn  more 
or  less  assistance.  One  expects  the  book  to  be,  and  it  ought  to  be,  a 
most  useful  contribution,  but  it  is  disappointing.  It  is  a  conscientious 
seminar  report,  with  the  defects  of  such  an  exercise,  exhibiting  immense 
industry  but  small  sense  of  proportion.  Details  piled  on  details  note 
every  shade  of  shifting,  transitory  ministerial  opinion  in  England,  the 
United  States,  and  Central  America,  as  revealed  in  the  diplomatic 
correspondence;  and  the  really  important  aspects  of  the  subject  are  lost 
in  a  desert  of  unessentials.  The  same  fault  is  evident  in  the  documentar 
tion.  It  hardly  seems  necessary  in  a  printed  book  to  make  six  or  eight 
references  in  a  single  brief  paragraph — as  is  frequently  done — ^to  a  short 
dociunent  which  forms  the  sole  source  of  the  paragraph.  As  a  rule, 
over  documentation  is  a  good  fault,  and  this  criticism  would  be  captious 
but  for  the  fact  that  it  emphasizes  the  principal  defect  of  the  book,  its 
exaggeration  of  detail. 

Henceforth  the  book  must  necessarily  be  on  the  shelves  of  all  well 
stocked  Ubraries  and  in  the  hands  of  professors  of  history,  but  students 


Digitized  by 


Google 


BOOK  REVIEWS  679 

and  readers  who  desire  a  clear-cut  presentation  of  the  essentials  of  Anglo- 
American  Isthmian  relations  must  continue  to  use  some  of  the  excellent 
manuals  listed  in  Miss  Williams's  bibliography. 

Eugene  C.  Barker. 

Per  Un  Irredentismo  In  Fatto  Di  Scieme  Gvuridiche.    By  Giulio  Diena 
Torino:  1916.    Societa  Tipografico-Editrice  Nazionale. 

This  slender  pamphlet  of  some  twenty  pages  by  Professor  Diena  has 
as  its  theme  ''National  independence  in  the  legal  sciences, "  more  specif- 
ically, of  course,  independence  of  Teutonic  theories  and  tendencies. 
Evidently  suggested  as  it  is  by  the  reaction  which  the  European  War 
has  produced  in  the  Allied  countries  against  the  tyranny  of  German 
influences,  we  look  with  trepidation  for  a  somewhat  partisan  develop- 
ment of  the  theme.  Happily  these  fears  are  not  justified;  there  is  little 
in  the  article  that  could  not  be  safely  and  usefully  generalized  and 
applied  to  other  subjects  far  from  Latin  law  or  German  science. 

If  we  may  accept  the  author's  statements  (and  a  very  limited  ac- 
quaintance with  the  theoretical  department  of  Italian  legal  literature 
goes  to  support  them),  the  fashion  of  the  day  has  led  the  latest  genera- 
tion of  the  younger  writers  into  a  somewhat  slavish  adoption  of  the 
ideas  and  mannerisms  of  the  extreme  German  Schools.  These  ideas 
are  characterized  by  the  ruthless  application  of  logic  to  premises  founded 
on  mere  assumption  or  abstractions,  and  by  the  tendency  to  develop 
the  subject  along  abstract  lines  and  without  reference  to  the  facts  of 
life.  The  mannerisms  are  the  mannerisms  of  the  German  language  so 
far  as  they  can  be  transferred  to  the  Italian  by  copious  quotation, 
barbarous  translation  and  unmerciful  interjection  of  foreign  terms. 

On  the  second  count  it  may  be  said  that  the  crimes  conunitted  under 
it  are  due  in  great  part  to  a  cheap  parade  of  learning,  to  pedantry  and 
to  mere  sloth.  The  German  originals  are  certainly  not  to  blame,  and 
probably  those  who  have  been  really  gripped  by  the  German  ideas  would 
be  found  to  be  the  least  guilty  in  this  particular.  It  would  seem  that 
Italian  jurisprudence  has  been  suffering  from  a  bad  attack  of  a  disease 
which  is  not  unknown  in  other  countries  or  other  departments  of  science 
and  of  art.  A  new  idea  gains  weight  with  a  certain  class  of  mind  from 
its  very  vagueness,  from  its  being  only  half  understood.  The  very  fact 
that  it  has  to  be  sought  and  foimd  in  a  foreign  and  unfamiliar  language 
may  supply  this  vagueness,  which  is  all  that  ia  wanted  to  convert  it 
into  a  religion.    The  natural  history  of  most  fads  in  art  or  pseudo- 
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science  begins  with  the  genius  with  defective  power  of  expression,  passes 
on  to  the  enthusiasts  with  imperfect  understanding  and  from  them  to 
the  crowd  of  the  faddists  and  the  charlatans. 

However,  in  this  particular  case,  it  may  well  be  doubted  how  far  the 
genius  appears  in  it  at  aU.  Professor  Diena  is  not  at  all  disposed  to 
question  the  value  of  German  jurisprudence.  He  does  question  veiy 
positively  the  manner  in  which  it  has  been  applied  and  the  attempt  to 
take  it  as  a  universal  measure,  and  he  supports  his  thesis  by  citations 
from  German  authorities.  We  might  have  wished  that  he  had  left 
Niet2ssche  and  his  virulent  criticism  of  his  fellow  countrymen  out  of  the 
matter. 

The  coimtries  of  the  Common  Law  do  not  seem  to  be  in  any  partic- 
ular danger  from  the  tendencies  that  the  author  deplores.  We  could 
find  there  ample  illustration  of  the  same  kind  of  over  enthusiastic  ac- 
ceptance of  foreign  theories,  some  of  them  (in  anthropology  and  in  edu- 
cation, for  example)  native  to  Professor  Diena's  own  country.  However, 
it  is  fair  to  say  that  coming  from  that  quarter  they  are  at  least  in  no 
great  danger  of  barbarizing  our  language.  Perhaps,  the  invasion  of 
the  Italian  tongue  by  Germitn  sounds  and  idioms  is  the  cruelest  result 
of  the  condition  that  is  described  and  the  one  that  calls  most  loudly 
for  the  coimter  attack  which  is  launched  against  it  in  the  article  re- 
viewed. 

Jambs  Barclay. 

VOrffanisme  des  HatB^ampons  gardiena  de  la  paix.  Esaai  d^une  vropogi- 
Hon  de  paix.  By  M.  D.  Horowitz.  La  Haye:  Martinus  Nijhoff. 
1915.    pp.120. 

This  book  may  be  an  ex^esis  of  the  impossible,  but  it  has  certain 
distinctive  qualities.  The  treatment  is  fresh,  thorotighly  well  organized, 
and  it  defends  a  point  of  view  which  we  have  not  seen  presented  hereto- 
fore. In  brief,  the  author  proposes  the  disarmament  of  the  large  Powers 
and  the  armament  of  the  small  buffer  states  with  the  advice  and  co- 
operation of  the  large  Powers  of  Europe.  The  brochure  was  written  in 
Antwerp,  September  last.  Every  page  rings  with  the  sincerity  of  one 
close  to  the  war.  Summarizing  the  conditions  which  provoked  Uie 
present  war,  the  author  concludes  that  the  one  great  cause  was  a  develop- 
ing international  mistrust  {nUfiance  internatianale).  Since  this  mistrust 
is  the  direct  cause  of  war,  the  remedy  must  therefore  lie  in  overcoming 
this  mistrust.   Disarmament,  as  ordinarily  understood,  offers  no  hopeful 


Digitized  by 


Google 


BOOK  REVIEWS  681 

solution  of  the  problem;  neither  do  armaments.  The  thousand  and  one 
frictions  arising  between  the  great  states  of  Europe  are  principally  due 
to  their  propinquity  and  to  the  uncertainties  engendered  by  the  unstable 
situations  in  the  smaller  states.  The  remedy,  therefore,  lies  in  the  or- 
ganization of  the  buffer  states  of  Europe  as  follows:  In  the  north,  Scandi- 
navia, Sweden,  Norway  and  Denmark;  in  the  south,  the  Balkans,  Bul- 
garia, Serbia,  Montenegro  and  Greece;  in  the  west,  The  Netherlands, 
Belgium,  Switzerland,  Lorraine  and  Portugal;  in  the  east,  Rumania 
and  Poland.  If  these  groups  were  organized  by  common  consent, 
financed  in  the  main  by  the  large  states  themselves,  and  given  police 
powers  to  defend  themselves  from  invasion,  while  the  large  European 
states  would  be  practically  disarmed,  it  stands  to  reason  that  there  could 
be  no  such  war  as  is  now  devastating  Ehirope.  The  author's  analysis 
of  the  causes  of  the  war  are  as  excellent  as  any.  His  program  for  avoid- 
ing another  such  a  war  is  theoretically  perfectly  sound.  That  it  is  prac- 
tically unworkable  is  more  of  a  criticism  of  human  nature  and  of  the 
political  ways  of  men  than  of  the  author. 

Arthur  Debrin  Call. 
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Adriatic.    Italia  und  die  Adria.    Deutsche  R.,  4^(3)  :258.    March. 

Aeronautics,    Aircraft  in  war.    Quarterly  R.,  SS6:SM.    April. 

Aliens.    Need  of  federal  legislation  in  respect  to  mob  violence  in  case  of  lyndiing 

of  aliens.    Charles  H.  Watson.    Yale  Law  J.,  i?5:561.    May. 
American  Institute  of  International  Law.    American  Institute  of  International  Law. 

James  Brown  Scott.    Advocate  of  Peace,  78:S.    Jan. 
Austria-Hungary.    Graf  Julius  Andraasy  und  die  dsterrdchish-ungarische  Orient- 

politik.    J.P.Busz.    Grenzboten,  75(1):257. 
Baralong  Incident.    Vorgeschichte  (Die)  und  die  Lehren  des  Baralongmoxdes.   Sud- 

deutsche  Monatshefte,  i5:858.    March. 
Belgium.    Belgium.    Elihu  Bool.    Outlook,  lieAlS.    Feb. 

— — .    German  law  in  the  occupied  territories  of  Belgium.   Gaston  de  IxnaL    In- 
ternational Law  Notes,  1 :20.    Feb. 
.    How  the  great  war  b^an.    Official  narrative  of  the  momentous  scenes 

which  led  to  the  invasion  of  Belgium.    AVberi  de  Bassompierre,    N.  Y.  Times 

Current  Hist.,  4^526.    June. 
.    Imposed  (The)  neutrality  of  Belgium.    By  En  Vedette.    Fort.  R.,  99AS&. 

April. 

Occupation  (L')  allemande  eh  Belgique  et  I'Artide  43  de  la  oonvention  de 


La  Haye,  1907.    Albert  Lewrgmn.    International  Law  Notes,  1 :54.    April. 
Blockade.    Blockade  and  honor  of  England.    F.  T.  PiggoU.    19th  Cent.,  7P.-988. 
May. 

.    British  blockade  methods.    Official  statement  of  how  England's  sea  power 

is  used  in  the  present  war.    N.  Y.  Times  Current  Hist.,  5:110.    March. 
.    British  enemy  trading  acts.    N.  Y.  Times  Current  Hist.,  ^'.243.    May. 
— ^^.    Defense  of  the  British  blockade.    Great  Britain's  reply  to  protests  of  the 
United  States  on  interference  with  neutral  trade.    N.  Y.  limes  Current  HisL, 
4:516.    June. 

.    Efficacy  (The)  of  the  blockade.    J.  M.  Kennedy.   Fort.  R.,  5P:872.    May. 

.    Examination  of  parcels  and  letter  mails.    International  Law  Notes,  1:74. 
May. 

.    Food  (The)  blockade  and  Dutch  difficulties.    Economist,  ^if:740.    April 

.    Russia,  Sweden  and  the  blockade.    Economist,  ^if:506.    March. 
.    Submarine  and  torpedo  in  the  blockade  of  the  Confederacy.    Oswald  Gar- 
rison  ViUard.    Harpers,  ISS  :1S1.    June. 

Relaciones  de  Estados  Unidos  e  Inglaterra  y  la  obstacuUzaddn  dd  com- 


ercio  neutral.    El  Foro,  i;?:44.    Feb. 
China.    Chino-Japanese  (The)  question.    Ralph  E.  HarMd.    World  Court»  1:540. 
June. 
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Contraband,    American  cotton  trade  with  Liverpool  under  the  embargo  and  non- 
intercourse  acts.    G.  W,  Daniels.    Amer.  Hist.  R.,  £1 :276.    Jan. 
.    Comparative  (The)  progress  of  war  debts  and  war  changes.    Economist, 

8$',57i.    March. 

.    Contraband.   EUery  C.  StaioeU.    Independent,  /0«:514.    May. 

.    Contrabande  (La)  de  guerre  dans  le  conflit  actud.    O,  PhUlimare,   Clunet, 

45:453. 
.    Depenses  de  guene  et  cout  de  la  guerre.    Charles  Gide,    La  paix  par  le 

droit,  je&:148.    April. 
.    Great  Britain.   Complete  list  of  contraband  articles.   N.  Y.  Times  Current 

Hist.,  4-523.    June. 

.    Is  cotton  contraband?   Edwin  Maxey,    Yale  Law  J.,  i^:666.    June. 

Cost  of  War.    Economic  costs  of  war.    Theoretical  side.    John  Bates  Clark.   Statis- 
tical side.    W.  B.  Rissoter.    American  Economic  R.,  ^:No.  1  Suppl.  p.  85 
Dedaraiion  of  the  Rights  of  Nations.    Declaration  of  the  rights  of  nations.   Adopted 

by  the  American  Institute  of  International  Law.    International  Law  Notes, 

1:40.    March. 
.    Rights  (The)  of  nations.    Formal  declaration  of  the  American  Republics 

regarding  violation  of  neutral  territory.    N.  Y.  Times  Current  Hist.,  5:1093. 

March. 
Diplomacy.    Democrat^  and  diplomacy.    Earl  of  Cromer.     19th  Cent.,  7d:1248. 

June. 
.    Secret  or  constructive  diplomacy.    Sir  John  Macdonell.    Contemporary, 

109:71S.    June. 
Economic  Alliance.    Quesques  remarques  sur  I'entente  economique.    B.  SanchoUe- 

Henraux.    La  Revue,  116:273.    May. 
.    Russia's  part  in  an  anti-<jlerman  economic  coalition.    J.  M.  Goldstein, 

Russian  R.,  1 :195.    May. 
European  War.    Causation  (The)  of  the  European  war  and  the  breakdown  of  the  old 

statecraft.    H.  S.  Penis.    Contemporary,  109:513.    ApriL 
.    FQr    wem    opfem    und   schlagen   sich   noch    immer   unsere    Gegner? 

Deutsche  R.,^  (3)  :258.    March. 
.    Germany's  reply  to  Saaonoff's  charges  regarding  the  outbreak  of  the  war. 

N.  Y.  limes  Current  Hist.,  4:485.   June. 
.    Guerra  (La)  et  les  lois  economiques.     Yves  Guyot.    J.  des  ^conomistes, 

50(Q):Z.    April. 

.    Koalitionsnrieg.    Grenzboten,  76(1)  598. 

.    EriegBseuchen  einst  und  jetzt.     Dr.  Greger.     Deutsche  R.,  4i(d):323. 
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— .    Land  settiement  after  the  war.    Wm.  Diack.    Scottish  R.,  ^:19. 

— .  Land  settlement  after  the  war.  Sir  Clement  KiniochrCooke.  Fort.  R., 
dP.-691.    April. 

— .  Condition  des  allemands  en  Italic  post^eurement  ft  la  declaration  de 
guenne  ft  TAutriche.    J.  ValSry.    Clunet,  43:405. 

— .  Commercial  supremacy  after  the  war.  Sir  Joseph  Compton-Rickett.  Con- 
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— .    Shall  we  wait  and  see  further?   E.  J.  Dillon.    Fort.  R.,  dd:749.    May. 
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— .    Sir  Edward  Grey  and  hk  problem.   Sydney  Brooks,    N.  Y.  Times  Current 
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— .    Sir  Edward  Grey  on  the  cause  of  the  war  and  peace  conditions.   N.Y.  limes 
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Intematumal  Law,    Ce  que  nous  enseignement  la  guerre  et  Foph^on  publique  rela- 
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Nr.,  94,  1916. 
.    Guerre  (La)  actuelle  et  le  droit  des  g«is.    A.  PiUet.    R.  gi6n.  de  dr.  int. 
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.    Hon.  Elihu  Root's  address  on  intemationallaw.   International  Law  Notes, 
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",    International  co-operation.    John  BaeaeU  Moore.    Woild  Court,  1:273. 
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.    Neue  Entwicklungstendensen  des  Neutralit&ts  leohts.     Hone  Wehberg. 
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.    Neue  Velkerrechtssatzungen.    Dr,  Teich.    Kdlnische  Z.,  Dee,  B8,  1916, 

.    New  (The)  international  law.    Elihu  Root.    World  Court,  /:378.    March. 

.    Prigionieri  (I)  nel  diritto  intemazionale  violato  dal  Tedeschi.   Q,  Quariara. 
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.    United  States  (The)  and  international  law.    Law  J.,  61 512. 

.    Vertragstreue   in   Vdlkerrecht?     Heinrich  Lamma&ch,     Osterreichischen 
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.    Vdlkerrechtliche  (Die)  Stellung  des  Papstes.    Karl  wm,  Stengd,    Deutsche 
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Ireland.    Ireland.    Siegm.    OUnther.    Deutsche  R.,  4^(3)  :338.    March. 
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UNJUSTIFIABLE  WAR  AND  THE  MEANS  TO  AVOID  IT* 

1.   THE   CONCEPTION  OP  JUST  WAR 

In  the  beginnings  of  international  law,  in  Grotius  and  his  predecessors 
and  immediate  successors,  discussion  of  the  Right  cf  War,  the  jus  ad 
beUum,  takes  up  a  great  deal  of  room  by  the  side  of  the  Right  in  War,  the 
jus  in  beUo.  Today,  however,  the  question,  When  is  war  justified?  has 
ahnost  ceased  to  be  discussed.  The  so-called  predecessors  of  Grotius, 
like  himself  and  his  inunediate  followers,  accepted  from  the  Roman  law 
the  notion  of  the  beUum  justum  piumgue.  This  concept  was  purely 
formal.  To  make  a  war  a  helium  justum  jnumque  nothing  more  was 
required  than  compliance  with  the  precepts  of  the  fetial  law  as  to  the 
formalities  of  declaring  war.  To  be  sure,  these,  at  least  originally,  re- 
quired a  resolution  of  the  Senate  and  its  ratification  by  the  Centuriate 
Comitia.  Later,  however,  this  requisite,  to  which  one  could  perhaps  not 
always  deny  some  material  significance,  completely  disappeared  behind  the 
empty  ceremony  which  the  PaJter  Patratus  performed  at  the  boimdary  of 
the  enemy  country  with  the  "hastaferrata  avi  sanguinea  prcBusta^^  hurled 
across  the  same.  Nay,  in  the  war  with  Pyrrhus,  a  deserter  from  the 
former's  army  was  allowed  to  buy  a  piece  of  ground  in  Rome,  into  which 
the  spear  was  fiung  as  into  hostile  territory,  in  order  that  the  Pater 
Patratus  might  not  have  to  go  all  the  way  to  the  frontier.^  On  these 
formalities,  which  naturally  became  more  and  more  futile,  Roman 
historians  based  their  country's  reputation  of  never  having  waged  an 
unjust  war.  Still,  the  fetial  law  had  at  least  the  one  advantage  of  giving 
the  adversary  a  33  days'  respite  for  deliberation.^ 

To  that  meaningless  formal  conception  of  war  Christianity  sought  to 
substitute  a  conception  of  just  war  based  upon  its  merits.  It  was  St. 
Augustine  who,  in  his  indictment, — ^for  such  his  masterpiece  appears  to 

*  Translated  from  the  German  by  Aloysius  Wenger,  of  Washington,  D.  C. 
1  Weiss,  U  draUfeHal,  Paris,  1883,  p.  27;  Pusinato,  B.  D,  /.,  XVII  (1886),  p.  278 flf.; 
Phillipson,  Intemationsd  Law  and  Custom  of  Ancient  Greece  and  Rome,  II,  329. 
<  Phillipson,  II,  335. 


Digitized  by 


Google 


690  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

be, — of  the  Roman  State  and  the  whole  of  pagan  civilization,  set  up 
another,  deeper,  material  and  less  formal  concept  of  war,  which  he 
developed  more  fully  in  his  commentary  on  the  Book  of  Joshua.'  Ac- 
cording to  him,  only  such  war  is  just  as  is  intended  to  avenge  a  wrong,  to 
chastise  a  State  for  its  failure  either  to  punish  one  of  its  subjects  for  a 
wrong  committed  by  him  against  another,  or  to  restore  what  the  State 
itself  has  unlawfully  taken  from  another.  Closely  adhering  to  Augustine, 
Thomas  Aquinas  teaches,^  that  three  things  are  needed  in  order  that  a 
war  may  be  called  just:  first,  it  must  be  ordered  by  the  lawful  author- 
ities; secondly,  there  must  be  a  jtLsta  causa,  i.  e.,  the  foe  who  is  being 
attacked  must  deserve  this  by  reason  of  a  wrong  imputable  to  him; 
and,  thirdly,  there  is  required  a  right  intention  on  the  part  of  the  attack- 
ing party,  that  is,  a  purpose  to  promote  good,  or  to  avoid  evil. 

The  doctrine  of  the  Church  on  war  received  its  finishing  touch  in  the 
writings  of  the  Jesuit  Francisco  Suarez  (1548-1617),  whose  great  in- 
fluence upon  the  natural  law  theory  of  international  law  is  universally 
recognized.  Leaning  upon  the  Roman  law  theory  of  possession,  he 
requires  for  the  justification  of  war,  in  addition  to  its  proclamation  by 
the  legitimate  power,  also  a  just  cause  and  a  good  title;  he  further  de- 
mands observance  of  due  formalities  and  fairness  in  beginning  the  war, 
and  in  its  prosecution  and  conclusion  (debitus  modus  et  aggtudiias  in 
iUius  initio f  prosecutione  et  victoria).  By  jiistus  tittUus  he  too  under- 
stands a  wrong,  and  indeed  a  grievous  wrong,  proportionate  to  the  evil 
of  war.  In  weighing  this  motive  for  war,  the  prince  ought  to  proceed 
conscientiously.  The  best  and  safest  course,  according  to  Suarez,  would 
be  to  let  arbitrators  decide  as  to  its  adequacy.  But  arbitrators  capable 
of  inspiring  suflGicient  confidence  in  both  parties  are  not  easily  found, 
he  thinks;  therefore,  this  mode  of  deciding  has  become  "rarisaimum" 
and  the  prince  may,  provided  he  be  in  good  faith,  rely  upon  the  judg- 
ment of  learned  and  prudent  men  (prudentes  et  docti  uiri),  appointed  by 
himself. 

The  requirement  of  a  justvs  titulvs  or  of  Skjusta  amsa  is  a  very  long 
step  forward  in  comparison  with  Roman  law;  for  there  it  was  not  a 
question  ct  intrinsic  equity,  but  merely  of  external,  formal  legality. 

*  Cited  in  tbe  Decretum  Gratiani,  III,  C.  23,  que  II,  C.  2. 
*Stimma  Theological  II  qu.  40d.  Bello,  Art.  1. 
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One  great  difficulty  in  deciding  the  question  whether  or  not  a  war  be 
just,  evidently  lies  in  the  fact  that  in  ahnost  all  cases  both  parties  claim 
to  have  the  jv^sta  causa  belli  on  their  side.  Can  a  war  actually  be  a  just 
one  on  both  sides?  This  question  has  occupied  in  most  lively  fashion 
all  authors  who  have  treated  the  right  of  war  according  to  the  principles 
of  Christianity.  With  very  few  exceptions,  they  have  all  answered  this 
question  in  the  n^ative.  Only  when  on  one  side  there  is  an  innocent 
mistake  as  to  facts,  can  a  war,  in  their  opinion,  be  actually  regarded  as 
a  just  one  for  both  parties.  And  yet  the  contrary  might  not  seldom  be 
true.  Not  always  is  all  the  right  on  one  side  alone,  and  on  the  other 
only  hypocrisy  and  sheer  pretense  of  right.  In  many  cases  it  is  merely  a 
question  of  how  far  back  one  follows  up  the  chain  of  causes  which  have 
led  to  the  war.  A  war  may  in  its  proximate  cause  be  just,  on  the  one 
hand,  and  in  its  remote  causes  be  just  on  the  other.  Even  as  penal  law 
opposes  the  auctar  rixcB,  the  originator  of  the  strife,  to  the  auctor  pugnce, 
the  banner  of  the  fray,  so  the  matter  oftai  stands  in  war.  Only  a  mind 
penetrating  to  the  remotest  ramifications  of  the  network  of  causes  would 
in  many  cases  be  competent  to  decide  on  whom  the  original  guilt  rests. 
A  wrong  which  State  A  may  have  committed  years  ago  against  State  B, 
produces  in  the  latter  a  feeling  which  gradually  swells  to  bitterness,  to 
hate,  and  finally  leads  State  B  to  undertake  something  against  State  A, 
which  furnishes  this  latter  a  just  cause  for  war.  Because  of  this  reaction, 
which  the  injustice  of  the  one  party  is  wont  to  provoke  in  the  other,  it  is 
extremely  important  that  every  difference  between  states  be  settled  as 
quickly  as  possible  by  peaceful  means,  and  best  of  all  by  recourse  to  law 
through  arbitration,  lest  through  some  untoward  event  a  too  long- 
continued  tension  between  the  parties  concerned  may  break  out  into 
open  war.* 

It  being  in  many  cases  impossible  to  answer  squarely  the  question  as 
to  which  side  is  right  in  a  war,  just  as  even  in  private  quarrels,  6.  9.,  be- 
tween man  and  wife  or  other  relatives  the  fault  is  often  a  divided  one, 
it  is  not  to  be  wondered  at  that  international  law,  upon  descending  from 
the  heights  of  religious  and  philosophical  contemplation  to  the  domain 
of  reality,  put  the  question  of  the  justness  of  war  more  and  more  out  of 

*  Cf .  Lammasch,  Lehre  von  der  SchiedsgerichUibarkeU  in  the  Handbueh  deft  VMer- 
rechU,  Vol  III,  Part  3,  p.  35  £f. 
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circuit.  But  this  was  not  a  step  forward  on  the  part  of  mankind.  Even 
Hugo  Grotius  still  explicitly  teaches  (L.  II,  cap.  1  and  22)  that  the 
legitimate  cause  for  war  consists  solely  in  the  wrong  suffered,  and  refers 
to  Augustine  as  his  authority  for  the  statement;  but,  that  even  ex 
justis  cavMS  war  must  not  be  imdertaken  rashly  (L.  II,  cap.  24).  To 
warn  against  wanton  wars  is  the  main  purpose  of  his  work  De  Jure  Belli 
ac  Pads.  Observing  with  horror  for  what  trifling  causes  war  in  his  days 
was  often  entered  upon,  and  how  all  regard  for  divine  and  human  rights 
vanished  in  war,  he  sought  to  show  that  there  existed  between  states  a 
common  right  that  ought  to  prevail  for  wars  as  well  as  during  wars  {esse 
aliqmd  inter  popidos  jus  commune^  qiuxi  et  ad  beUa  et  in  beUis  valeret) 
(Prolegomena).  The  jus  ad  helium  has,  however,  disappeared  from 
modem  science.  International  law  puts  up  with  war  as  with  a  historical 
fact,  without  differentiating  the  rights  of  belligerents  according  to  their 
right  or  lack  of  right  to  make  war. 

Surely  only  an  intellect,  such  as  de  Laplace  postulated  *  in  a  famous 
passage,  but  not  that  of  our  diplomata,  would  be  competent  to  say  which 
war  is  intrinsically  just  and  which  intrinsically  unjust. 

2.   THE   CONCEPTION  OF  JUSTIFL^BLE   WAR 

But  it  is  quite  a  different  matter  to  determine  whether  a  state,  before 
it  draws  the  sword,  has  done  all  that  may  be  asked  of  it  to  reach  a  peace- 
ful adjustment  of  its  difference  with  another  Power,  or  an  equitable  com- 
promise of  their  conflicting  interests.  Nowadays,  where  the  interests  of 
all  nations  and  states  interweave,  even  the  states  that  are  apparently 
not  concerned  have  the  right  to  demand  such  a  course  from  their  fellow 
states.  Experiences  of  recent  date  have  shown  that  a  war  whose  occasion 
may  concern  only  two  or  three  Powers  has  a  tendency  to  carry  away 
others  too,  and  that  a  war  of  such  dimensions,  because  of  the  enonnity 
of  the  evil  for  the  whole  community  of  states,  entitles  all  to  demand  from 
each  other  enough  consideration  so  that  they  will  resort  to  it  as  the  last, 
the  very  last,  expedient,  only  after  having  seriously  tried  all  other 
remedies  and  these  have  proved  unavailing.  Wherefore,  the  Powers  not 
directly  interested  in  the  conflict  are  entitled  to  be  heard  when  proposing 

*  Laplace,  Essai  PhUoaophique  sur  les  ProbabUitSSf  Paris,  1814,  p.  3. 
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mediation,  and  they  are  further  entitled  that  they  shall  be  bound  to 
regard  a  war  between  other  states  as  justifiable  only  when  their  pro- 
posals have  been  taken  under  earnest  consideration.  It  is  true 
that,  according  to  the  modem  acceptation  of  the  term  sovereignty,  it 
cannot  be  said  that  any  states  have,  with  respect  to  others,  a  right 
absolutely  to  forbid  them  the  waging  of  war.  But  neither,  as  was 
recognized  in  Article  3  of  the  Hague  Convention  of  1899  for  the  Peaceful 
Settlement  of  International  Disputes,  can  they  be  denied  the  right  to 
tender  the  states  engaged  in  war  their  mediation  or  their  good  offices 
and,  indeed,  in  such  way  and  under  such  concomitant  circumstances 
that  this  offer  shall  not  be  disregarded  from  the  outset.  To  the  out- 
sider's right  to  offer  his  mediation  there  must  correspond  the  duty  of 
the  contending  parties,  not,  forsooth,  to  accept  the  mediation  proposals, 
but  certainly  to  listen  to  them  and  to  take  them  under  serious  con- 
sideration. If  it  be  "useful  and  desirable"  (Article  3)  that  the  strangers 
to  the  dispute  tender  their  mediation,  then  the  party  which  refuses  even 
to  hear  their  proposals  violates  his  duty  toward  the  Powers  entitled  to 
offer  mediation,  inasmuch  as  their  intercession  "must  never  be  regarded 
as  an  unfriendly  act"  (Article  3,  paragraph  3).  For  good  reasons, 
therefore,  did  the  Conference  of  1899  reject  the  utterly  illogical  motion 
of  Veljkovitsch  that,  as  a  converse  to  the  Nigra  motion,  the  Conference 
explicitly  declare  also  that  the  refusal  to  accept  a  proffered  mediation 
should  never  be  regarded  as  an  unfriendly  act. 

While  heretofore  an  offer  of  mediation  has  been  viewed  rather  as  a 
"kind  service"  rendered  to  those  bent  on  war,  in  the  present  state  of 
the  world  this  right  is  founded  upon  the  rightful  interest  of  those  Powers 
that  desire  to  preserve  the  peace  of  the  world.  If  neutrals  did  not  know 
it  before,  then  the  present  war  has  opened  their  eyes  to  the  fact  that 
they  cannot  be  left  untouched  by  a  war  waged  between  great  Powers. 
The  notion  that  war  affects  only  the  belligerents  and  is  for  all  others  a 
res  inter  alios  acta,  is  entirely  false.  As  a  matter  of  fact,  even  Abyssinia 
and  Liberia  have  not  been  left  untouched  by  the  consequences  of  the 
present  war.  The  Powers  deeply  engaged  in  international  commerce 
have  suffered  economic  damages  which  cannot  be  much  less  than  those 
of  many  a  war  in  the  past.  It  is  especially  through  the  stoppage  of 
commerce  on  the  "free  sea"  (difficile  esty  satyram  non  scribere)  that  they 
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have  incurred  most  serious  losses  in  their  import,  export  and  transit 
trade  and  have  thereby  been  thrown  into  crises  which  have  reduced  the 
earning  powers  and  means  of  subsistence  of  millions  of  people.  The 
mobilization  of  nearly  all  the  armies  of  Europe  has  also  put  the  neutrals 
to  enormous  expense  and  cut  deep  into  the  incomes  of  families,  their 
earnings  and  businesses.  Numerous  subjects  of  neutral  states  who  here- 
tofore peaceably  followed  their  avocations  in  the  territories  of  the 
belligerents,  have  been  profoundly  affected  in  their  relations  by  the 
economic  upheaval  in  those  states.  Family  ties  and  business  connec- 
tions, which  had  been  considered  insoluble,  have  been  most  painfully 
disrupted.  Citizens  of  neutral  states  have  been  maltreated  because  of 
the  identity  or  similarity  of  their  language  with  that  of  the  belligerents. 
Investments  made  by  neutrals  in  the  war  zones  have  been  wrecked, 
etc.,  etc.  Only  when  the  war  is  over  will  it  be  possible  to  strike  its  fright- 
ful balance,  frightful  not  merely  for  the  belligerents,  but  also  for  the 
neutrals. 

Speaking  for  America,  Nicholas  Murray  Butler  had  this  to  say  very 
recently: 

It  is  idle  to  say  that  the  American  people  are  on  the  other  side  of  the 
world  and  that  these  clashings  and  crashings  are  no  concern  of  theirs. 
Ask  the  cotton-grower  of  the  South,  or  the  copper  miner  in  the  far  West, 
or  the  lumberman  on  Puget  Sound,  or  the  shipper  in  New  York,  Balti- 
more or  New  Orleans,  or  tiie  banker  in  Wall  street,  in  State  street  or  in 
La  Salle  street,  whether  he  knows  that  there  is  a  war  in  Europe,  and  get 
his  answer.  Ask  the  student  of  international  law,  or  the  expounder  of 
political  ethics  and  the  sanctity  of  treaties,  or  the  devoted  believer  in 
civil  liberty,  whether  the  United  States  has  any  interest  in  the  conflict, 
and  get  his  answer.^ 

And  for  Chile,  its  representative  at  the  International  Agricultural 
Institute  in  Rome,  Mr.  Aldunate,  declared  that  the  financial  conse- 
quences of  the  European  War  are  so  serious  for  his  country  that  it  is 
compelled  to  practise  the  most  rigorous  economy  and  is  no  longer  able 
to  contribute  its  customary  yearly  quota  of  40,000  francs,  but  must 
ask  to  be  enrolled,  until  further  notice,  in  the  second  class  of  states  with 
a  contribution  of  only  20,000  francs.^ 

7  The  Changed  Outlook,  New  York,  1915,  p.  5. 

'  Prochs-verbal  du  comiU  permanent^  30  October  1915. 
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Compared  with  the  enoimous  total  of  damages,  sorrows  and  miseries, 
which  even  the  neutral  Powers  and  their  subjects  have  suffered  in  this 
war;  compared  with  the  irreparable  agricultural  losses  in  all  countries, 
the  profits  made  by  individual  manufacturers  and  speculators  in  neutral 
states,  by  a  traffic  which,  judged  by  its  effect,  is  a  traffic  in  human  lives, 
are  not  worth  considering.  True,  not  all  gains  derived  from  war  are 
immoral  like  the  above.  The  earnings  of  shipping  companies  and  of 
peace  industries  are  from  a  moral  standpoint  quite  unquestionable. 
But  even  these  can  not  be  decisive  in  the  face  oi  the  tremendous  na- 
tional losses.  From  this  due  balance  of  war,  even  for  neutrals,  they  will 
learn  to  strain  every  nerve  never  again  to  be  taken  unawares  by  a  world 
war,  and  promote  every  measure  for  making  a  repetition  thereof  more 
difficult  and  unlikely. 

The  days  are  no  more  when  the  suburban  citizen,  taking  his  stroll  upon 
the  towered  ramparts  oi  his  native  town,  could  chuckle  with  delight  be- 
cause he  knew  of  no  more  pleasant  holiday  pastime 

"Than  to  talk  of  war  and  battlecry, 
When  yonder  in  far  away  Turkey 
Nations  pounce  upon  each  other." 

Today  the  "  et  tua  res  agitur ! "  applies  to  him  too.  Wherefore,  his  state 
has  a  right  to  call  out  to  those  lusting  after  war:  "Listen  to  me;  I  will 
try  and  settle  your  dispute.  Should  I  fail  in  my  honest  endeavors,  you 
are  welcome  to  smash  each  other's  skulls.  But  hear  me  you  mud,  and 
that  willingly  and  in  earnest  Whoever  turns  down  this  request  of  mine, 
him  I  shall  treat  as  a  diatwrber  of  the  common  peace.  His  war  I  shall  re- 
gard as  an  unjustifiable  one;  that  of  his  adversary  as  juet^UMe.  I  shall 
hM  him  responsible  for  every  damage  which  I  myself  and  my  citizens  may 
suffer  through  his  obstinacy  and  his  lack  of  consideration  for  us.  I  shall 
not,  indeed,  attack  him  myself;  but  I  shall  allow  my  citizens  everything 
againM  him  and  nothing /or  him.  They  may,  if  they  please,  enlist  in  the 
army  of  his  adversary,  and  supply  the  latter  with  money  and  war  mate- 
rial.   But  to  him  they  shall  give  no  such  help." 

This  way  of  differentiating  the  party  entitled  to  make  war  from  the 
party  not  entitled  in  this  sense,  being  based  upon  external,  easily  ascer- 
tainable facts,  would  be  just  as  easy  to  carry  out  as  a  differentiation  of 


Digitized  by 


Google 


696  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

just  from  unjust  war  founded  upon  the  setiology  of  the  war  will  almost 
always  fail  in  practice.  Should  the  mode  of  differentiating,  as  here 
proposed,  gain  international  recognition  and  standing  among  civilized 
states,  they  would,  in  their  mutual  relations,  reach  that  degree  of  civiliza- 
tion which  the  German  Empire  attained  in  its  internal  organization 
700  years  ago,  through  the  Public  Peace  statute  of  Frederick  II,  of  1236, 
which  permitted  self-help  through  private  warfare  only  when  recourse 
to  judicial  proceedings  had  been  had  in  vain.  War  would  thereby  be 
forced  into  a  subsidiary  position.  States  would  resort  to  this  extreme, 
desperate  expedient  only  after  having  actually  exhausted  all  pacific 
means. 

3.    PROBLEM   OF  THE  CIVIUZING  VALUE   OF  WAR 

Would  it  be  desirable  to  relegate  war  to  such  a  subsidiary  status? 
Does  not  rather  war  possess  an  independent  cultural  value,  distinct 
from  all  pacific  means  of  settling  disputes?  The  attempt  to  establish 
this  has  often  been  made,  even  very  recently  by  Steinmetz  in  a  work 
which  distinguishes  itself  among  many  of  its  predecessors  by  a  striving 
after  freedom  from  prejudice  truly  worthy  of  appreciation.^ 

It  would  be  folly  not  to  recognize  that  war  can  also  produce  favorable 
results.  Is  there,  generally  speaking,  an  evil  that  does  not  result  in 
or  bring  with  it  some  good,  or  any  good  thing  that  does  not  bring  with 
it  or  result  in  some  evU?  The  only  question  is  whether  in  war  the  good 
outweighs  the  bad,  as  Steinmetz  emphatically  asserts.^^ 

The  main,  and  in  a  certain  sense  a  new,  argument  in  his  reasoning, 
is  to  the  effect  that  war  is  the  only  effectual  ''states  competition''  for 
stimulating  human  activity  and  hence  can  ''never  be  abolished  without 
detriment  to  mankind  "  (page  208).  To  begin  with,  no  man  of  judgment 
thinks  of  "  stopping  "  war  by  means  of  a  treaty  or  decree.  The  most  that 
may  be  hoped  for,  in  the  distant  future,  is  that  war,  like  other  antiquated 
institutions,  and  like  bodily  organs  whose  functions  have  been  taken  over 
by  others,  may  gradually  die  out,  become  "  rudimentary,"  as  evolutionists 
express  it.    Steinmetz  is  probably  right,  that  for  the  development  of  the 

'  Pkilosophie  des  Krieges.  Leipzig,  1907.  Compare  in  particular,  pages  13  ff., 
73  ff.,  335  ff. 

^  Page  190,  "If  there  were  no  war  it  would  have  to  be  invented!" 
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human  race  the  possession  of  aggressive  propensities,  a  right  good  dose 
of  pugnacity,  was  of  advantage,  perhaps  even  a  necessity.  ^^Then  al- 
ready was  it  to  man's  best  interest  to  have  incurred  the  enmity  of 
man.  ♦  ♦  ♦  Among  God's  most  precious  gifts  to  man  belongs  a 
genuine  foe"  (p.  21).  The  struggle  with  the  animal  world,  and  the  over- 
coming of  elemental  difficulties  alone  would  not  have  developed  man's 
physical  and  intellectual  faculties  to  the  same  extent  as  battling  with 
fellow-beings  of  like  intelligence.  Without  doubt,  even  today  a  social 
order  in  which  every  occasion  for  competition  were  wanting  would 
lead  to  racial  retrogression.  But,  in  our  day,  does  this  emulation  still 
consist  in  strife  alone,  in  bloody  life-and-death  struggle?  No  doubt, 
war  is  an  important  transition  stage  of  man's  evolution  upward.  But 
such  also  was  slavery.  Would  Grecian  culture,  'to  which  we  owe  so 
much,  have  been  possible  had  not  slaves  performed  all  menial  labor  and 
thereby  relieved  the  free-bom  Hellenes?  And  even  so,  was  revenge  for 
blood  a  necessary  prodromal  stage  in  the  evolution  of  public  punish- 
ment? Who  would,  on  that  account,  justify  slavery  or  feuds  as  suited  to 
our  times  and  circumstances?  For  the  world  of  today  that  argument  is 
therefore  not  pertinent.  Granted  that  a  man  of  Tolstoy's  spiritual  type 
would  have  been  an  unfit  ancestor  of  the  human  race,  what  follows  from 
that  for  the  present  time? 

Not  merely  "symbolical "  (p.  200),  but  real  competition  between  states 
is  possible  also  in  peaceful  ways.  For,  is  it  not  given  to  every  state  to 
compete  with  the  others  in  exerting  all  its  powers  to  assure  to  its  citizens 
the  highest  development  of  their  faculties,  and  make  life  for  them  really 
worth  living  as  a  steady  advance  toward  a  loftier  psychical  evolution. 
Steinmetz  may  rest  satisfied  that  in  a  state  pursuing  such  a  course  the 
citizens  would  not  "die  from  sheer  tedium,"  as,  according  to  his  asser- 
tion, happened  to  the  Indian  wards  of  the  erstwhile  Jesuit  State  of  Pa- 
raguay. ^^  Such  a  state  would  not  only  make  the  greatest  achievements 
possible  for  those  who  belong  to  it,  but  exert  a  powerful  attraction  on  the 
citizens  of  other  states.  It  would  not  thereby  weaken  itself,  but  rather 
gain  new  strength. 

"  In  regard  to  the  Jesuit  dominion  in  Paraguay  and  the  consequences  of  its  destruc- 
tion, compare  the  judgment  of  Elis^  R6clus,  Nouvelle  geographie  universelle  XIX, 
p.  497  ff.,  one  certainly  not  suspected  of  clerical  bias. 
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Likewise  erroneous  is  Steinmetz'  asserticm  that  the  abolition  of  feuds 
within  states  cannot  be  regarded  as  a  precedent  for  putting  down  warfare 
between  states  (p.  211).  If  for  ''direct  state  conflicts"  there  is  no  other 
form  than  war,  then  is  there  also  for  direct  conflicts  among  individuals 
no  other  form  than  the  sanguinary  man*to-man  fight.  Like  Hegel, 
Steinmetz  extols  war  as  a  world  judgment,  as  the  "executioner"  of 
states  sentenced  to  death  by  the  verdict  of  history  (p.  222).  In  such  a 
deduction  from  history  one  must  never  put  the  episode  above  the  final 
act,  and  never  forget  that  if  defeat  is  to  pass  for  condign  punishment  of 
the  vanquished,  victory  must  be  viewed  as  the  just  reward  of  the  opposite 
party.  Had  Steinmetz  taken  this  into  consideration,  not  only  would 
his  Dutch  conscience  have  caused  him  difficulties  in  his  review  of  the 
Boer  War  (p.  230),  \)ut  alsb  his  verdict  about  Jena  (p.  223)  and  the 
partition  of  Poland  (p.  232)  would  probably  have  been  different.  Or 
should,  peradventure,  Cannse  be  regarded  as  evidence  of  Rome's  un- 
fitness to  live  in  Hannibars  day?  For  the  rest,  Steinmetz  is  not  com- 
bating the  ideals  of  thoughtful  pacificists,  but  those  of  phantastic  Uto- 
pians. No  judicious  pacificist  wants  to  gather  mankind  into  one  single 
state,  but  while  preserving  in  general  their  individuality,  unite  existiiig 
states  into  a ''  union  of  purpose "  for  insuring  peace.  But  neither  will  this 
union  be  a  perpetual  one. 

As  long  as  ''folly  and  passion,"  as  Treitschke  ^*  so  aptly  says,  "are 
great  Powers  in  the  world's  history,"  war  will  not  die  out.  And  it  is 
scarcely  to  be  assumed  that  wisdom  and  prudence  wiU  ever  come  into 
uncontested  control.  This  conviction  does  not,  however,  predude  the 
thoughtful  from  attempting  to  press  their  conviction.  Even  if  the  time 
has  not  yet  come  for  the  fruits  of  conviction  to  ripen,  it  is  none  the  less 
the  duty  of  all  who  are  imbued  with  this  conviction  to  spread  it  and 
make  it  sink  deeper  and  deeper.^'*  ^^ 

"Potoifc,  II,  644. 

^*  Viscount  Morley,  on  Compromiae,  London,  1913,  The  Realisation  of  Opinioii, 
p.  201,  at  p.  216  ff. 

i«  Against  Stdnmetz  compare  also  much  that  is  pertinent  in  Colenbrander,  Tien 
jaren  loerddgeachiedenis.    The  Hague,  1915,  II,  339  f. 
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4.   THE  VALUE  OF  GAINING  TIME 

If  a  number  of  states,  with  at  least  one  great  Power  among  them,  were 
to  accost  the  bellicose  ones  with  a  request  such  as  that  described  in 
Part  1,  and  demand  that  they  postpone  hostilities  for,  say,  three  months, 
in  order  that  during  this  delay,  with  the  cooperation  and  under  the  lead 
of  the  mediators,  the  negotiations  already  broken  off  may  be  resumed  and 
continued,  there  would  thus  be  gained  what  in  many  cases  is  the  most 
important  element:  Time.  By  postponing  the  commencement  of  hos- 
tilities it  would  no  doubt  be  possible.in  many  cases  to  preserve  the  peace, 
not  so  much,  perhaps,  through  the  mediator's  influence  as  through  a 
change  of  temper  in  the  war-inflamed  states  themselves,  both  parties 
having  in  the  meantime  become  convinced  that  a  mutual  reconciliation, 
with  perchance  an  honorable  adjustment,  is  better  than  war  with  its 
always  uncertain  outcome  and  usually  disproportionate  sacrifices.  The 
most  important  thing,  in  questions  of  such  consequence  and  responsibil- 
ity, is  to  exclude  the  use  of  the  telegraph." 

It  is  true  that  every  nation  contains  numerous  and  influential  elements 
tending  to  predispose  the  state  for  war.  First,  of  course,  come  the  mil- 
itary circles,  which,  of  necessity,  must,  at  least  now  and  then,  be  straining 
at  the  leash  to  prove  their  eflBciency,  to  show  what  they  can  do.  These 
would,  indeed,  be  downright  untrue  to  their  calling  if  in  a  conflict  be- 
tween their  state  and  another  one  they  failed  to  take  into  consideration 
also  the  latter's  high-handed,  bloodthirsty  decision.  But  apart  from 
these  professional  war-seeking  elements,  there  are  in  every  state  still 
more  influential  circles  at  work  seeking  in  a  business-like  manner, 
through  thirst  for  lucre,  greed,  or  profit,  to  involve  their  country,  in  war: 
the  combined  armaments  industry  for  war  on  land,  by  sea,  xmdersea  and 
in  the  air,  nowadays,  thanks  to  progress  in  technique,  so  frightfully 
developed  and  ramified;  those  guilds  of  war  parasites,  eager  to  exploit 
for  their  own  profit,  by  means  of  price  manipulations  and  usurious  exac- 
tions the  millionary  armies'  demands  for  enormous  and  quick  deliveries, 
many  of  them  even  stooping  to  embezzlement,  fraud  and  falsification; 
stock-jobbers,  who,  through  the  rise  and  fall  of  stocks,  do  their  most  prof- 
itable business  not  so  much  during  war  as  in  times  of  threatened  war; 

^'  Regarding  the  suddenness  with  which  the  Franoo-Pmssian  War  broke  out,  com- 
pare Higgins,  War  and  the  Private  Citizen,  p.  24  f . 
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the  great  powers  of  finance,  who  derive  from  war  loans  their  profits 
amounting  to  millions  and  thereby  become  the  real  kings  of  kings;  mag- 
nates of  the  presS;  who  during  war  obtain  a  sway  over  the  minds  and 
feelings  of  the  nation,  which  is  denied  to  its  noblest  thinkers  and  in- 
vestigators. All  these  elements  which,  no  matter  how  embarrassing  they 
may  often  be  to  the  governments,  are  nevertheless  not  restrained  by 
them  in  season,  because,  forsooth,  they  themselves  desire  to  make  use  of 
them  on  occasion,  are  able,  by  working  together,  to  throw  nations  into  a 
psychopathical  fit  in  which  they  actually  believe  they  want  war.  But 
this  mood  cannot  last  long.  No  matter  how  strong  the  mental  contagion 
emanating  from  those  circles  may  be,  it  is  equally  as  fleeting.  Within 
a  few  weeks  after  the  danger  of  war  has  become  imminent,  when  no  one 
can  any  longer  doubt  the  extreme  gravity  of  the  situation,  when  fever- 
ishly accelerated  armaments  have  already  reduced  a  large  part  of  the 
nation  to  a  state  of  war,  when  all  able-bodied  men  have  been  snatched 
from  their  families,  their  callings  and  their  occupations,  all  the  latent 
tendencies  that  make  for  peace  will  also  come  into  action  on  both  sides. 
The  combined  civil  administration,  the  departments  of  finance,  industry, 
commerce,  agriculture,  transportation,  education,  justice,  will  express 
their  scruples;  the  clergy,  phjrsicians,  heads  of  families,  the  women-folk, 
will  raise  their  voices  in  protest;  economic  organizations  will  warn  and 
dissuade.  Even  though  everything  be  carried  out  in  perfectly  legal  form, 
and  perhaps  even  parliament  and  the  freedom  of  the  press  may  already 
have  been  suspended  as  a  war  measure,  the  opposition  will  none  the  less 
make  itself  felt  with  sufficient  power.  This  opposition  on  both  sides  will 
cause  the  governments,  which  xmtU  now  were  both  bent  on  war,  to  ask 
themselves  once  more  whether  the  uncertain  outcome  is  worth  the  certain 
losses  and  whether  they  had  not  better  heed  the  advice  of  the  mediator 
and  place  the  drawn  sword  back  into  its  scabbard.  This  pacificating 
influence  of  time,  of  postponing  hostilities,  had  already  attracted  atten- 
tion at  the  Second  Hague  Peace  Conference  in  connection' with  the  sub- 
ject of  declarations  of  war.  A  motion  by  the  Russian  Colonel  Michelson 
and  the  Dutch  General  den  Beer-Portugael  proposed  that  between  a 
declaration  of  war  and  the  beginning  of  hostilities  there  should  be  inter- 
posed a  respite  of  at  least  24  hours."  In  support  of  this  motion  they 
"  Actes  el  docs.  I,  p.  133;  III,  pp.  166  to  176. 
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pointed,  among  other  things,  to  the  possibility  of  utiUzing  this  interval 
for  an  attempt  at  mediation  by  neutrak.  The  motion  was,  however, 
categorically  rejected  by  most  of  the  great  military  Powers,"  evidently 
because  they  did  not  want  to  divest  themselves  of  the  advantage  a  start 
in  mobiUzing  would  possibly  afford.  Likewise  in  the  future  it  will 
scarcely  be  possible  to  provide  by  means  of  a  general  agreement  be- 
tween all  nations  for  such  a  delay  for  further  reflection.^*  Individual 
Powers  will  be  ready  for  it  in  their  relations  with  one  another.  But 
an  agreement,  in  which  all  great  miUtary  Powers  would  take  part, 
will  for  a  long  time  lie  outside  our  range  of  vision.  No  matter  how 
deserving  all  movements  in  this  direction  are,  world  peace  will  not  be  in- 
sured by  means  of  a  treaty  between  those  nations  from  which  its  disturbance 
would  have  the  most  to  be  apprehended. 

Meritorious  proposals  of  this  sort  first  came  from  America.  They  were 
contained,  in  the  first  place,  in  the  draft  of  an  Anglo-American  arbitra- 
tion treaty  drawn  up  by  Secretary  of  State  Olney  and  the  British  Am- 
bassador, Paxmcefote,  then  more  especially  in  the  Bryce-Knox  treaties  of 
1911,  which,  unfortunately,  were  also  rejected  by  the  American  Senate. 
However,  the  idea  of  the  paramount  importance  of  gaining  time,  of 
allowing  a  further  delay  for  deliberation,  was  carried  over  into  the 
positive  conventional  law  of  a  series  of  states  through  the  United  States 
treaties  of  1912,  elaborated  by  the  American  Secretary  of  State  Bryan. 
By  virtue  of  these  treaties  the  contracting  states  have  bound  them- 
selves to  submit  all  disputes,  which  can  not  be  settled  by  diplomacy  and 
which  they  are  not  obliged  by  existing  treaties  to  submit  to  arbitration,  to 
investigation  by  a  permanent  international  commission  and  have  agreed 
not  to  declare  war  or  begin  hostilities  before  this  commission  has  made 
its  report,  which  must  be  presented  within  one  year  at  the  latest."*  ^ 
That  great  military  Powers  would  be  willing  to  conclude  such  treaties 

^  AufitriarHnngary  abstained  from  voting.    Ill,  p.  176. 

^  Cf.  Savomin-Lohman,  Gedachlen  over  oorlog  en  vreede,  The  Hague,  1914,  p.  67. 

^For  these  treaties,  see  Lange,  The  American  Pea/ce  TreoHeSf  Christiania,  1915. 
Cf.  also  Beaufort,  De  oorlog  en  het  voUcenrechtf  Amsterdam,  1915,  p.  14  f .  See  also 
Supplement  to  this  Joumtd,  pp.  26^309. 

^  The  treaty  with  San  Salvador,  moreover,  oontidned  the  provision  that  during  the 
term  allowed  the  commission  for  making  its  report, '' neither  state  should  increase  its 
military  or  naval  armaments,' '  a  standard  which  very  properly  was  not  retained  in 
any  of  the  ratified  treaties,  Lange,  ibid.f  p.  15. 
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with  their  neighbor  states,  great  or  small,  is>  as  ah*eady  stated,  most  im- 
probable, for  the  simple  reason  that  they  will  not  be  willing  to  forego 
the  chances  of  a  presumed  start  in  war  preparations.  On  the  othnr  hand, 
it  is  altogether  possible  that  they  may  enter  into  a  treaty  ot  this  sort 
with  states  from  which  they  are  separated  by  great  distances.  ^^ 

For  the  same  reason  it  is  precisely  these  Powers  who  will  likewise  not 
feel  inclined  to  recognize  themselves  or  to  participate  in  an  international 
conciliation  council  (Conseil  de  Conciliation)  as  proposed  by  Woolf  " 
and  the  Anti-oorlog-raad,^^  no  matter  how  valuable  these  conventions 
may  be  in  themselves. 

5.   THE   neutrals'    RIGHT  OP  MEDIATION 

The  idea  developed  above  differs  from  the  proposals  previously  re- 
ferred to  in  that  it  does  not  make  the  procurement  of  the  stay  of  hostil- 
ities dependent  on  the  good  will  of  the  states  involved  in  the  quarrel,  nor 
presupposes  between  them  the  existence  of  a  treaty  pursuant  to  which 
they  would  forego  to  take  advantage  of  their  lead  in  preparedness.  To 
realize  the  present  proposal  only  requires  a  firm  resolve  on  the  part  of 
those  not  involved  in  the  dispute  to  take  vigorous  action  in  the  interest 
of  the  maintenance  of  peace. 

It  will,  of  course,  be  immediately  objected  that  this  proposal  exposes 
the  very  neutrals  whom  it  aims  to  save  from  harm,  to  a  much  greater 
peril;  that  it  is  intended  to  spare  them  the  indirect  disadvantages  of  war 
but  exposes  them  to  (he  danger  of  having  to  endure  its  direct  effects;  that 
it  exposes  them  to  the  risk  of  themselves  becoming  implicated  in  the  war: 
for  a  Power,  determined  to  make  the  most  of  its  advantage  in  armaments 
and  not  to  acquiesce  in  any  postponement  of  hostilities,  would  have  the 
right  to  answer  that  threat  with  a  declaration  of  war  against  the  men- 
acing party.    Theoretically  this  is  perfectly  correct.    In  practice,  how- 

*^  Had  the  German  Empire  accepted  the  treaty  proposed  to  it  by  the  United  States, 
the  risk  of  ita  becoming  involved,  during  the  European  War,  in  war  with  America  too, 
would  have  been  considerably  lessened  in  advance,  because  from  the  appointment  of 
the  commission  until  war  became  permissible  a  year's  time  for  r^ection  would  have 
had  to  elapse. 

'*  New  Statesman,  10  July  1915. 

^  R^x>rt  of  von  Loder  and  Suyling,  AwnU-^prqjei  d*un  traiii  ginSral  rdoMf  au  riyie- 
•ment  pacifique  des  conflits  intemationattXt  The  Hague,  1916. 
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ever,  there  is  no  reason  to  fear  that  this  will  happen  when  the  mediation 
offer,  ensuing  under  the  sanction  herein  explained,  proceeds  fnxn  a  con- 
federation of  neutrals  sufficiently  numerous,  powerful,  determined  and 
united.  The  combined  power  of  the  states  interested  in  the  preservation 
of  peace  will  surely  always  be  greater  than  that  of  one  of  the  parties 
facing  each  other  with  warlike  intent.  No  one,  be  he  ever  so  strong,  will 
want  to  draw  upon  himself,  in  addition  to  the  adversary  he  is  about  to 
attack,  so  many  accessory  foes.  Only  a  state  intent  upon  a  plain  war  of 
conquest  would  categorically  refuse  every  pause  likely  to  prejudice  his 
start  in  preparedness.  But  by  his  refusal  he  would  ipso  facto  reveal  that 
such  is  indeed  his  object  in  going  to  war,  a  thing  that  surely  everybody 
would  want  to  avoid  as  much  as  possible.  £ver3rthing,  ther^ore,  de- 
pends upon  such  a  combination  of  neutrals  to  demand  from  the  warlike 
parties  a  stay  of  hostilities,  and  possessing  sufficient  authority  and  ad- 
equate power  to  press  its  demand.  The  announcement  that  the  two 
belligerents  will  be  treated  differently  must  be  sufficient  to  cause  the 
party  which  is  inclined  to  exploit  his  lead  in  preparedness  to  desist.  The 
disadvantage  to  him  of  the  support  held  out  to  his  opponent,  must  out- 
weigh in  his  estimation  the  advantages  resulting  from  greater  prepared- 
ness. 

Obviously  such  a  federation  of  neutrals  will  not  be  composed  of  the 
same  Powers  in  all  cases;  for  it  will  consist  of  those  states  which  are  not 
interested  in  the  concrete  quarrel  and  are,  therefore,  resolved  to  attach 
themselves  to  neither  of  the  contending  parties  in  this  case,  but  to  remain 
neutral.  In  one  case  it  will  be  these  Powers,  in  another  those.  But  in 
order  that  the  concert  may  get  into  action  promptly,  which  is  absolutely 
necessary,  there  is  need  of  a  permanent  nucleus.  This  is  furnished  by 
such  states  as  are  determined  never  to  wage  any  war  other  than  a  de- 
fensive one;  the  neutralized  states  and  those  that  aspire  to  recognition 
of  their  neutrality:  Switzerland,  resurrected  Belgium,  and  the  Scan- 
dinavian countries,  possibly  also  the  Netherlands.  These  states  would 
have  to  declare  themselves  in  advance  as  prepared  to  take  such  a  step 
in  future  cases  and  without  delay  to  summon  all  other  Powers,  which 
according  to  the  peculiar  circumstances  of  the  case  will  presumably  re- 
main neutral,  to  join  them. 

Among  these  Powers  there  will  almost  always  be  foimd  some  great 
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Power,  in  particular,  the  United  States  of  America,  if  the  Monroe  Doc- 
trine may  also  be  conceived  as  a  declaration  of  non-intervention  in 
European  affairs.  In  this  h3rpothesis  it  is  not  likely  that  any  state,  no 
matter  how  eager  and  well  prepared  it  may  be  for  war,  would  want  to 
run  the  risk  of  seeing  its  adversary  reinforced  by  the  support  of  such  a 
concert,  but  would  rather  consent  to  a  stay  of  hostilities  for  a  few  months 
and  to  renewed  attempts  at  compromise.  At  the  expiration  of  that  term, 
should  it  be  impossible  to  adjust  the  difference,  he  would  recover  full 
freedom  of  action  and  no  longer  have  to  fear  those  handicaps. 

One  incidental  effect  of  such  a  procedure  on  the  part  of  the  neutrals, 
and  one  not  to  be  underestimated,  is  that  the  value  of  a  lead  in  arma- 
ments would  be  lessened  and  thus  the  struggle  of  the  Powers  to  attain  it 
likewise  reduced.  The  sacrifice  which  individual  states  would  thereby 
impose  upon  themselves  would  not  be  so  great  as  might  at  first  sight 
appear,  illusions  in  this  very  subject,  being,  as  experience  teaches,  by 
no  means  rare. 

For  the  neutrals  this  proposition  would  have  the  advantage  that  the 
admissibiUty  of  deliveries  of  war  material  to  the  one  side  would  be 
assured  to  their  citizens,  while  otherwise  it  is  perhaps  to  be  expected 
that  the  demand  for  a  general  prohibition  of  such  deUveries  will  grow 
more  and  more  insistent.  ^^  No  doubt,  it  will  be  objected  that  the 
theoretical  admissibility  of  such  deliveries  does  not  always  mean  a 
practical  possibility,  for  it  may  so  happen  that  precisely  that  state  to 
which  deliveries  would  be  permissible,  might  not  need  them,  or  that  as 
a  matter  of  fact  they  could  not  reach  the  state  that  might  need  them. 
The  former  eventuaUty  is  very  improbable;  for  that  state  which  de- 
clined to  continue  negotiations,  and  to  which,  therefore,  deliveries  would 
not  be  permissible,  will  also  be  the  one  that  does  not  stand  in  need  of 
them;  while  his  adversary,  to  whom  they  may  be  sent,  will  be  the  party 
in  need.  The  second  eventuality  is,  of  course,  again  possible  in  the  fu- 
ture. But  the  stronger  the  alliance  of  neutrals',  the  better  will  it  be  in  a 
position  to  see  to  it  that  the  rights  of  those  belonging  to  it  are  really 
respected. 

**Cf.  my  ''Mediationsrecht  der  Neutralen,"  Oest.  Ztackr,  /.  dffenaiches  Recht, 
II  (1915),  p.  214.  To  the  literature  there  quoted  should  be  added  Laudon,  Drie 
nglen  van  het  tradaat  von  WcukingUm,  Leiden,  1890,  especially  p.  77  and  p.  103  ff. 
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To  be  sure,  even  this  scheme  presents  no  panacea.  It  too  will  in  many 
instances  fail,  either  because  one  of  the  two  parties  to  the  dispute  refuses 
to  enter  into  the  proposition,  or  because  an  adjustment  of  the  dispute 
by  mediation  does  not  succeed.  Neither,  however,  is  likely.  At  all 
events,  the  neutrals,  in  case  their  action  has  been  in  vain,  can  with  a 
good  conscience  say  to  themselves  that  they  have  done  everjrthing  within 
human  power  to  avert  war. 

In  order  to  be  able  to  make  the  threat,  namely,  that  the  neutral 
Powers  will  permit  their  people  to  give  every  support  to  the  party  willing 
to  negotiate,  while,  on  the  other  hand,  they  will  forbid  any  help  being 
given  to  his  adversary,  it  will  be  necessary  to  alter  Article  7  of  the  con- 
ventions risspecting  the  rights  and  duties  of  neutrals  in  case  of  war  on 
land  and  in  naval  war,  which  conventions  would  otherwise  stand  in 
much  need  of  supplementing  and  emending. 

It  is  perhaps  not  too  optimistic  to  hope  that  by  the  way  here  indicated 
the  rule  of  right  may  penetrate  also  into  the  sphere  of  war  to  the  extent 
of  confining  the  latter  to  those  extreme  cases  in  which  all  other  remedies 
for  the  settlement  of  differences  among  states  have  actually  failed. 
Strangers  to  the  dispute,  who  exercise  with  prudence  and  energy  the 
right  of  mediation  as  their  most  important  right  of  neutrality,  will 
thereby  not  only  serve  their  own  best  interests,  but  also  prove  them- 
selves in  the  highest  degree  benefactors  of  mankind. 

HeINRICH  liAMBiASCH. 
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The  celebrated  scrap  of  paper  incident  is  perhaps  thought  so  eflfective 
a  commentary  on  the  "legal  nature"  of  treaties  that  it  needs  no  addi- 
tion. "Treaties  won't  stand  before  policy  and  there's  an  end  on't." 
The  student  of  history  is  likely  to  take  a  more  cautious  view.  He  knows 
that  treaties  have  been  one-sidedly  abrogated  before.  He  knows  that 
the  ambiguous  phrase  rebtis  sic  stantUms  has  generally  been  an  implied 
accompaniment  of  treaties,  and  yet  he  knows  that  treaties  have  con- 
tinued to  be  concluded  and  in  general  observed. 

In  spite  of  the  consolation  to  be  foxmd  in  these  reflections,  the  recent 
failure  of  a  treaty,  just  at  the  time  when  a  Third  Hague  Conference 
was  due,  is  of  unusual  significance.  It  marked  a  break  in  the  steady 
progress  which  codification  had  made  in  international  law  since  the 
Declaration  of  Paris  of  1856.  If  a  treaty,  ratified  and  reaflSrmed  with 
such  solemnity  as  the  Belgian  Neutralization  Treaty,  was  worthless, 
were  not  the  hopes  for  world  organization  and  codified  international 
law  by  means  of  conventions  pretty  thoroughly  shattered?  It  was  a 
severe  blow  to  the  "legal  school"  of  international  law,  and  while  it 
might  be  regretted,  yet  it  gave  cause  for  grim  complacency  on  the  part 
of  those,  who,  looking  askance  at  the  codification  movement,  have  been 
dubbed  the  "diplomatic  school."  ^ 

All  branches  of  jurisprudence  may  be  approached  from  two  stand- 

^  Oppenheim  has  suggested  this  division  of  the  schools  of  intematioiial  law  in  his 
Introduction  to  Westlake's  Collected  Papers  on  Public  International  Law.  It  should 
be  noted  that  this  classification  is  not  parallel  to  the  traditional  division  of  interna- 
tional law  writers  into  Grotians,  Naturalists,  and  Positivists.  Adherents  of  both 
the  legal  and  diplomatic  schools  may  be  positivists  in  the  sense  in  which  the  tain  is 
used  in  international  law.  In  general  jurisprudence,  however,  the  positive  school 
has  a  different  significance,  referring  to  the  followers  of  Austin  whose  attitude  toward 
international  law  has  been  characterized  by  the  term  applied  to  them  by  Oppenheim, 
"deniers  of  international  law."  Members  of  this  school  of  jurisprudence  may,  how- 
ever, belong  to  the  legal  school  of  international  law,  in  a  sense.  They  assert  that 
international  law  is  not  yet  law,  but  will  become  so  when  codified  and  enforced  by 
an  organized  international  authority.  The  attitudes  of  the  legal  and  diplomatic 
schools  of  international  law  are  thus  parallel  respectively  to  those  of  the  positive 
and  historical  schools  of  general  jurisprudence. 
706 
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points.  Law  may  be  r^arded  as  primarily  a  means  to  an  end :  its  func- 
tional or  teleologic  aspect  may  be  emphasized  most  prominently.  With 
this  view,  when  a  utilitarian  theory  of  morality  begets  a  confidence  in 
man's  power  to  judge  of  ends,  and  means  for  their  attainment  through 
law,  the  conscious  shaping  of  rules  of  law  to  existing  conditions  and  the 
clarifying  of  their  expression,  becomes  the  desideratum.  legislation 
and  codification  become  the  interests  of  the  jurist. 

On  the  other  hand,  law  may  be  r^arded  as  an  organic  growth,  which 
legislative  interference  is  more  likely  to  spoil  than  remedy.  Adherents 
of  this  point  of  view  are  struck  by  the  enormous  complexity  of  human 
relations.  They  see  that  law  has  grown  in  the  past  by  a  subconscious 
process  of  trial  and  error.  They  doubt  the  ability  of  man  to  improve 
on  this  natural  process  by  reason.  Hence  interest  is  centered  on  the 
historical  growth  of  law  and  the  tendencies  which  are  discoverable  by 
an  inductive  study  of  such  development.  Law  is  to  be  approached 
reverently  as  a  guide  to  an  xmderstanding  of  the  nature  and  destiny  of 
man,  rather  than  as  a  tool  to  be  bent  to  his  present  purposes. 

The  nineteenth  century  witnessed  the  predominance  of  the  teleologic 
school  in  national  jurisprudence.  With  Benthamite  utilitarianism  as  a 
criterion  of  ends  and  Austinian  sovereignty  of  the  state  as  a  means, 
the  growth  of  law  become  conscious  and  rational.  Legislative  reform 
and  the  codification  of  law  were  attempted  in  all  civilized  states. 

It  appeared  that  the  twentieth  century  was  to  witness  a  similar  de- 
velopment in  the  field  of  international  law.  The  draft  codes  of  Dudley 
Field,  Blxmtschli  and  others,  the  Declaration  of  Paris,  the  Geneva  Con- 
ventions, the  Declaration  of  St.  Petersburg,  the  Hague  Conventions 
and  the  Declaration  of  London,  seemed  to  be  paving  the  way  for  periodic 
congresses  at  The  Hague  to  legislate  for  the  world  and  to  codify  the 
law  of  nations  by  treaty. 

It  is  true  that  this  movement  had  had  its  critics.  As  Savigny  in 
Germany  and  Maine  in  England  had  doubted  the  wisdom  of  an  un- 
conditional giving  over  of  law  to  the  legislature,  so  many  of  the  ablest 
writers  in  international  law  had  felt  that  the  law  of  nations  must  still 
be  content  with  the  slow  progress  which  would  come  through  uncon- 
scious historical  development.  They  felt  that  conventional  law,  drafted 
on  the  moment,  and  often  on  an  incomplete  induction,  would,  like  too 
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many  statutes,  be  made  but  to  be  broken;  and  that  regularity  of  observ- 
ance could  only  be  assured  of  rules  sanctioned  by  long  custom. 

It  is  not  the  purpose  of  this  article  to  show  either  that  the  hopes  of 
the  legal  school  were  premature  or  that  the  skepticism  of  the  diplo- 
matic school  was  without  foundation.  The  object  is  rather  to  show  how 
treaty-made  international  law  can  and  in  many  cases  has  gained  the 
sanction  ordinarily  associated  with  customary  law,  that  of  inertia, 
resulting  from  long-continued  usage.  In  so  far  as  treaties  are  habitually 
referred  to  as  a  rule  of  action  by  the  administrative  and  judicial 
officers  of  states  in  deciding  cases  which  come  before  them,  this  result  is 
obtained.  It  remains  to  inquire  to  what  extent  treaties  are  regularly 
utilized  as  a  source  of  law  in  the  leading  states  of  the  world. 

1.   THE  NATURE   OF  TREATIES 

Are  international  treaties  and  conventions  an  inmiediate  source  of 
law  to  be  applied  by  courts?  This  question  seems  easy  to  answer. 
By  the  constitutions  of  the  United  States  *  and  Mexico '  treaties  are 
declared  to  be  the  supreme  law  of  the  land  and  are  applied  by  courts 
in  appropriate  cases  involving  private  rights  in  the  same  manner  as 
statutes.^  Courts  in  Switzerland,  Germany  and  France  have  shown  a 
tendency  to  apply  the  provisions  of  promulgated  treaties  as  a  rule  of 
decision  in  recent  cases  ^  although  they  have  sometimes  expressed  the 
opinion,  in  France  especially,  that  such  instruments  are  to  be  executed 
by  the  political  organs,  and  that  their  rules  become  cognizable  by  courts 
only  when  embodied  in  statutes  or  ordinances.  In  England  it  is  firmly 
established  that  a  treaty  is  not  an  immediate  source  of  law  for  courts, 
except  prize  courts,  and  can  not  operate  to  divest  legal  rights  of  English- 
men even  when  its  provisions  are  embodied  in  executive  orders.*  An 
enabling  act  of  Parliament  is  necessary  to  accomplish  that  result. 

2  Constitution  of  the  United  States,  Art.  VI,  sec.  2. 
'  Constitution  of  Mexico,  Art.  97,  cl.  6. 

*  Ware  v.  Hylton,  3  Dall.  199  (1796);  Wharton,  A  Digest  of  the  International  Law 
of  the  United  States,  2d  ed.,  Washington,  1887,  2;  sec.  138. 

^  W.  Kaufmann,  Die  Rechlskraft  des  InternoUwnalen  Rechles  und  das  VerhSUnisse 
iles  Staaisorgans  zu  demselben,  Stuttgart,  1899,  p.  86,  et  seq. 

•  Walker  v.  Baird,  L.  R.  (1892),  A.  C.  491;  T.  E.  Holland,  Studies  in  International 
Law,  Oxford,  1898,  p.  190,  C.  M.  Picciotto,  The  Relation  of  International  Law  to 
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These  statements,  however,  are  made  on  the  supposition  that  agree- 
ment is  reached  as  to  what  constitutes  a  valid  treaty.  What  procedure 
must  be  consummated  before  an  instrument  negotiated  between  the 
executive  authority  of  two  nations  becomes  a  genuine  treaty  at  inter- 
national law?  Signature  by  the  plenipotentiaries,  with  full  powers  to 
conclude  the  treaty,  does  not  have  that  effect.  Ratification  by  the 
authority  in  either  or  both  signatory  states,  competent  by  their  con- 
stitutions to  perform  that  function,  does  not.  It  is  only  after  exchange 
of  ratifications,  evidenced  by  oflScial  pubUcation  in  the  signatory  states, 
that  the  instrument  is  generally  considered  internationally  binding,  in 
the  sense  that  the  national  honor  is  pledged  to  its  observance  and  a 
violation  will  give  just  cause  for  diplomatic  protest.^  This  then  is  the 
criterion  selected  for  deciding  when,  an  instrument  is  a  treaty  at  inter- 
national law,  and  hence  for  deciding  whether  treaties  are  an  inmiediate 
source  of  law  to  be  applied  by  courts. 

The  incapacity  of  the  courts  of  some  countries,  especially  of  England, 
to  apply  treaties,  even  when  ratifications  have  been  exchanged,  is,  how- 
ever, so  generally  known  that  it  might  well  be  considered  subject  to 
international  cognizance.  A  foreign  state  does  not  in  fact  regard  a 
treaty  with  England  affecting  the  rights  of  individuals  as  completed 
until  an  act  of  Parliament  has  provided  for  its  execution.  Sometimes, 
in  fact,  the  effectiveness  of  the  treaty  is  in  terms  made  dependent  on 
such  an  act,^  and  often  the  Cabinet,  although  legally  competent  to 
exchange  ratifications,  will  not  do  so  until  Parliament  has  acted.® 

the  Law  of  England  and  of  the  United  States  of  America,  New  York,  1915,  p.  59, 
et  seq.  On  the  application  of  treaties  in  prize  courts,  see  The  Chile,  L.  R.  (1914),  p.  212; 
Picciotto,  op.  cit.,  p.  42. 

^  L.  Oppenheim,  International  Law,  2  vols.,  London,  1912, 1 :  561,  speaks  of  ratifica- 
tion alone  as  giving  treaties  a  binding  effect.  The  final  consent  of  both  parties,  as 
evidenced  by  the  exchange  of  ratifications  seems  to  be  necessary.  Kaufmann,  op.  cit., 
pp.  39-40. 

"Thus  the  extradition  treaty  of  1852  with  France  provided  that  "Her  Majesty 
engages  to  recommend  to  Parliament  to  pass  an  act  to  enable  her  to  carry  into  execu- 
tion the  articles  of  the  present  convention.  *  *  *  And  when  such  act  shaU  have 
been  passed,  the  convention  shall  come  into  operation  from  and  after  a  day  to  be 
fixed."    Holland,  op.  cU.,  p.  190. 

*  Thus  the  ratification  of  the  Declaration  of  London  was  withheld,  pending  passage 
of  the  proposed  Naval  Prize  Bill  of  1911,  which  being  thrown  out  by  the  House  of 
Lords,  the  convention  was  not  ratified.     In  Halsbury,  Laws  of  England,  6:440, 
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Some  writers,  therefore,  notably  Eaufmann,  point  out  ^°  that  the 
completion  of  a  treaty  must  be  considered  a  process  of  four  rather  than 
of  three  stages:  (1)  signature,  (2)  ratification,  (3)  exchange  of  ratifica- 
tions, and  (4)  putting  in  force,  which  includes  all  acts  such  as  pubfica- 
tion,  assent  of  the  legislature,  or  even  passage  of  enabling  acts  and  pro- 
mulgation of  executive  ordinances,  necessary  to  give  the  instrument 
legal  effectiveness,  not  only  as  between  the  two  states,  but  also  as  to  all 
private  individuals  and  administrative  and  judicial  officers  deriving 
rights  or  duties  from  it.  After  exchange  of  ratifications,  the  treaty  is 
concluded  (abgeschlossen);  only  after  these  final  acts  is  it  in  force  (voU- 
ziehbar).  In  the  United  States  exchange  of  ratifications  has  both 
effects,  except  for  treaties  requiring  an  appropriation  and  possibly  for 
treaties  affecting  the  tariff,  which  require  the  consent  of  Congress.  In 
England  the  treaty  is  concluded  on  exchange  of  ratifications,  and  is  in 
force  on  the  passage  of  an  enabUng  act. 

There  is  an  apparent  contradiction  in  the  constitution  of  a  state 
which  permits  one  authority  to  exchange  ratifications,  thus  engaging 
a  national  responsibDity,  but  yet  requires  the  additional  act  of  other 
authorities  to  put  the  treaty  in  force  in  the  sense  of  giving  it  internal 
effectiveness.  This  contradiction  is  in  fact  resolved  by  a  sort  of  comity 
which  may  exist  between  either  the  departments  of  government  within 
the  state  or  between  the  two  states.  Thus  by  a  constitutional  under- 
standing the  legislature  may  be  bound  to  pass  acts  necessary  to  give 
effect  to  ratified  treaties.  In  the  United  States  this  principle  has  been 
judicially  asserted,  ^^  and  legislative  concurrence,  where  necessary,  has 
rarely  been  withheld.  ^^    But  here  the  necessity  of  the  concurrence  of 

note  (e),  it  is  stated  that  ''In  England  there  is  no  codified  list  of  subjects  upon  which 
the  Crown  has  power  to  bind  the  subject  by  treaty  without  ParUamentaiy  sanction. 
But  where  any  reasonable  doubt  arises  it  is  usual  either  to  obtain  statutory  authority 
beforehand,  or  to  stipulate  in  the  treaty  that  the  consent  of  the  le^slature  shall  be 
obtained." 

^  Kaufmann,  op.  cU.,  p.  SI,  et  seq, 

^^  Justice  Iredell  in  Ware  v,  Hylton,  1  Ball.  199  (1796).  See  also  Mr.  livineBton, 
Sec.  of  State,  to  Mr.  Serurier,  June  3,  1833,  Wharton,  2:67;  Gushing,  Att.  Gen., 
6  Op.  296  (1869);  Dana,  notes  to  Wheaton,  p.  715. 

^'  In  the  case  of  a  treaty  with  Mexico  of  1883,  providing  that  necessary  legislation 
should  ''take  place  within  twelve  months  from  the  date  of  exchange  of  ratifications" 
(Art.  8,  Malloy,  p.  1151),  Gongress  failed  to  act.    Moore,  5:222. 
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two-thirds  of  the  Senate  for  ratification  makes  Congressional  disapproval 
of  a  ratified  treaty  unlikely.  ^^  In  other  countries  legislative  obstruction 
of  treaties  has  been  more  frequent.  But  in  such  a  case  an  understanding 
usually  exists  with  the  other  signatory  that  the  treaty  can  only  become 
e£fective  on  legislative  action.  ^^  In  fact,  in  some  English  treaties  this 
dependence  of  the  treaty  on  Parliamentary  action  has  been  specifically 
provided  in  the  instrument  itself.** 

From  a  standpoint  of  pure  law,  the  contradiction  can  be  resolved 
either  by  a  change  of  the  national  law,  so  that  ratification  followed  by 
exchange  of  ratifications,  through  whatever  procedure  provided,  will 
make  the  treaty  enforceable,  or  by  a  frank  recognition  on  the  part  of 
nations  that  exchange  of  ratifications,  with  some  states,  is  simply  a 
step  in  the  procedure  of  completing  a  treaty,  which  is  not  consummated 
until  all  acts  of  legislative  and  executive  departments  necessary  to  give 
the  treaty  complete  internal  validity  according  to  the  constitutional 
law  of  that  country,  have  been  carried  out. 

The  origin  of  this  curious  contradiction  in  the  constitution  of  many 
states  is  to  be  found  in  the  rise  of  constitutionalism  and  the  division  of 
the  powers  of  government  among  various  departments,  each  of  limited 
authority  and  consequently  incapable  of  performing  executory  treaties 
unless  validated  by  the  organ  constitutionally  vested  with  authority 
to  legislate  for  it.  A  treaty  was  originally  a  pact  between  monarchs, 
who,  having  inunediate  authority  over  all  officers  of  government  and 
subjects,  were  in  a  position  to  fulfill  its  conditions,  whether  it  required 

^*^  A  Constitutional  amendment  changing  the  rule  requiring  assent  of  two-thirds 
of  the  Senate  to  one  requiring  approval  by  a  simple  majority  of  both  houses  has  been 
advocated  on  the  ground  that  the  latter  would  be  ecuier  to  obtain.  J.  T.  Young,  The 
New  American  Government  and  its  Work,  New  York,  1915,  p.  25. 

"  ''A  treaty  is  the  supreme  law  of  the  land  in  respect  of  such  matters  only  as  the 
treaty-making  power,  without  the  aid  of  Congress,  can  carry  into  effect.  Where  a 
treaty  stipulates  for  the  payment  of  money  for  which  an  appropriation  is  required, 
it  is  not  operative  in  the  sense  of  the  constitution.  Every  foreign  government  may 
be  presumed  to  know  that,  so  far  as  the  treaty  stipulates  to  pay  money,  the  legis- 
lative sanction  is  required.''  Turner  v.  Am.  Baptist  Missionary  Union,  5  McLean, 
347;  Wharton,  2:73.  In  a  strictly  legal  sense  it  is  doubtful  whether  such  a  presump- 
tion is  warranted. 

^*  British  extradition  treaty  with  France,  1852;  treaty  ceding  Heligoland  to  Ger- 
many, 1890,  see  Holland,  op.  cU.y  p.  190.  See  also  treaty  of  Washington  with  the 
United  States,  May  18,  1871,  Art.  33. 
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a  single  action,  such  as  the  payment  of  a  sum  of  money  or  a  cession  of  a 
tract  of  land,  or  continuous  action,  such  as  the  protection  of  the  rights 
of  domiciled  aliens  or  the  extension  of  specified  advantages  to  merchant- 
men and  privateers  of  the  other  signatory  in  time  of  war.  When,  how- 
ever, the  monarch  lost  his  control  of  both  the  judiciary  and  the  legisla- 
ture, treaties  ratified  by  him  could  have  for  those  organs  no  more  validity 
than  any  other  ordinance  or  exercise  of  the  prerogative,  and  yet  he 
retained  the  power  of  exchanging  ratifications  because  the  control  of 
foreign  relations  continued  to  be  left  with  him  as  chief  executive,  and 
it  was  not  fully  realized  that  public  officers  and  individuals  as  well  as 
states  were  immediate  subjects  of  conventional  international  law.  In 
England,  therefore,  where  Parliament  has  been  most  emphatic  in  its 
limitations  upon  the  power  of  the  prerogative  to  affect  private  rights, 
the  necessity  of  a  Parliamentary  enabling  act  has  been  most  evident. 

However,  while  the  constitutional  protection  of  personal  liberty  ap- 
peared to  demand  that  private  rights  be  protected  against  the  arbitrary 
granting  away  of  the  executive,  the  international  responsibility  in- 
volved in  treaties  seemed  to  demand  that  once  that  responsibility  be 
undertaken  by  exchange  of  ratifications,  the  ability  to  execute  should 
exist.  This  latter  aspect  of  the  case  has  had  a  tendency  to  prevail  during 
the  past  century,  but  with  a  recognition  of  the  former.  Beginning  with 
the  American  Constitution  of  1789,  there  has  been  a  tendency  (1)  to 
require  the  concurrence  of  more  authorities  for  ratification,  but  (2)  to 
give  treaties  once  ratified  a  higher  legal  validity  within  the  state. 

(1)  In  most  countries  the  executive  alone  is  no  longer  competent  to 
ratify  treaties.  By  the  United  States  Constitution,^^  treaties  must  be 
ratified  by  the  President  by  and  with  the  advice  and  consent  of  two- 
thirds  of  the  Senate,  and  by  an  extra-constitutional  custom,  treaties  re- 
quiring appropriations  and  possibly  those  affecting  revenue  laws,  re- 
quire assent  of  the  House  of  Representatives  also.^'    By  the  German 

^*  United  States  Constitution,  Art.  2,  sec.  2. 

^  Wharton,  2:19,  21.  Practice  indicates  the  necessity  of  CoDgreasbnal  consent 
to  commercial  treaties,  but  ''judicial  decisions  sanction  the  contraiy  view,  namely, 
that  the  treaty  power  can  effect  customs  agreements  with  foreign  Powers  without 
Congress  being  consulted,"  E.  S.  Corwin,  National  Supremacy,  New  York,  1913, 
p.  11,  citing  Bartram  v.  Robertson,  122  U.  S.  116  (1887),  Whitney  v.  Robertson,  124 
U.  S.  190  (1888). 
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Constitution  "  the  Kaiser  may  enter  into  treaties,  but  ratification  re- 
quires the  "zustimmung**  of  the  Bundesrath  and  the  "genehmigung^' 
of  the  Reichstag.  The  French  constitutional  law  ^^  provides  that  the 
President  may  negotiate  and  ratify  treaties,  but  treaties  of  peace  and 
of  commerce,  and  those  requiring  an  appropriation  or  affecting  the 
personal  or  property  rights  of  Frenchmen  in  foreign  count_'ies,  may 
not  be  ratified  until  they  have  received  the  assent  of  both  chambers  of 
Parliament.  In  practically  all  continental  European  states  assent  of 
the  legislature  is  required  to  treaties  affecting  personal  rights  before  a 
definitive  ratification.^^  This  assent,  however,  is  not  equivalent  to  the 
passage  of  an  enabling  act.  ''The  legislature  in  such  a  proceeding  acts 
as  a  council  of  state,  rather  than  as  a  representative  of  the  people  or  of 
the  other  constituencies,  and  really  discharges  an  executive  function."  ^ 
In  England  both  negotiation  and  exchange  of  ratifications  are  still  in 
the  power  of  the  Crown  acting  through  the  Cabinet,^*  but  frequently 
the  effectiveness  of  the  treaty  is  specifically  made  dependent  upon  action 
by  Parliament,  or  actual  exchange  of  ratifications  is  withheld  until  such 
action  has  been  forthcoming.^^ 

(2)  On  the  other  hand  the  capacity  of  courts  and  administrative 
officers  to  use  treaties  as  an  immediate  source  of  law  and  jurisdiction 
has  undergone  a  development.  The  American  Constitution  ^^  makes 
treaties  the  supreme  law  of  the  land  on  a  par  with  statutes,  and  the  pro- 

^/  German  Constitution,  Art.  11;  Kaufmann,  op.  cU.f  p.  35. 

"  French  Constitutional  Law,  July  16,  1875,  Art.  8;  Esmein,  Le  Droit  ConslUu- 
tional  Frangaia  et  ComparSe^  Paris,  1914,  6th  ed.,  p.  762. 

^'Austria,  Constitutional  Law,  Dec.  21,  1867,  sec.  11  (a);  Austria-Hungary,  Con- 
stitution, Dec.  21,  1867,  sec.  1  (a);  Bel^um,  Constitution,  Feb.  7,  1831,  Art.  68; 
Netherlands,  Constitution  as  amended  Nov.  6,  1889,  Art.  59;  Portugal,  Constitu- 
tional Charter,  April  29,  1826,  Art.  75,  sec.  8,  and  amendment,  July  5,  1852,  Art.  10; 
Spain,  Constitution,  June  30, 1876,  Art.  55,  sec.  4;  Switzerland,  Constitution,  May  29, 
1874,  Art.  85,  sec.  5.  See  also,  Oppenheim,  op.  cit.,  2:546;  Kaufmann,  op.  cU.f  pp.  33- 
37. 

*•  S.  E.  Baldwin,  The  Part  taken  by  Courts  of  Justice  in  the  Development  of  In- 
ternational Law,  Am.  Law  Rev.,  35:224.  La  conaiructionj  Ltd.,  Cour  de  Cassation, 
Dec.  22,  1896.    Barclay,  Companies  in  France,  2d  ed.,  London,  1899,  pp.  20,  95. 

*^  Oppenheim,  op.  cU.,  2:546;  Blackstone,  Commentaries  1:257;  Picdotto,  op. 
cU.y  p.  61. 

*•  Holland,  op.  cU.^  p.  190;  supraj  notes,  8,  9. 

**  United  States  Constitution,  Art.  6,  sec.  2,  cl.  2. 
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visions  of  such  instruments  have  been  applied  by  both  State  and  Federal 
judicial  and  administrative  officers,  both  as  a  ground  of  competence  -^ 
and  as  a  rule  of  decision.^  The  German  Beichsgerickt  held  in  1885  ^ 
that  ''The  contents  of  a  treaty,  constitutionally  concluded  with  the 
consent  of  the  Bundesrath  and  the  Reichstag  and  published,  becomes  a 
legal  norm  binding  on  the  courts."  The  French  Canseil  D^Etat  laid  it 
down  in  the  early  nineteenth  century  that  one  could  not  bring  an  action 
before  it  on  the  ground  of  a  denial  of  rights  guaranteed  by  treaty,*'  nor 
demand  by  contentious  litigations  the  interpretation  or  application  of 
treaties.^  As  late  as  1861  this  view  was  supported  on  the  following 
reasoning:  ^ 

In  principle  the  existence,  the  validity,  the  interpretation  and  the 
application  of  treaties,  in  their  relation  to  national  law  and  public  inter- 
est, are  outside  of  the  jurisdiction  of  courts,  either  administrative  or 
judicial.  As  the  law  itself,  these  treaties  are  for  the  protection  of  all 
demands,  cuias  est  condere  legem,  evuadem  est  inierpretari.  Diplomatic 
acts,  whatever  they  are,  proceed  only  by  right  of  sovereignty.  The 
constitution  permits  no  delegation  of  this  right.  It  reposes  in  its  en- 
tirety in  the  hands  of  the  supreme  executive  of  the  state  who  alone  may 
exercise  it. 

And  this  view  is  adopted  by  Pradier-Fodfer6,  who  says  that  ^ 

Treaties  are  before  everything,  odes  du  gouuemement.  From  this  point 
of  view  they  may  not  be  interpreted  by  any  authority  except  the  govern- 
ment itself,  represented  by  the  executive  power. 

'*  Competence  of  administrative  officers;  U.  S.  v.  Robbins,  Bee,  Admr.  266;  Ter- 
linden  v.  Ames,  184  U.  S.  270  (1901),  Scott,  436;  Tucker  r.  Alexandroff,  183  U.  S.  424 
(1901);  Ex  pcarte  Toscano,  208  Fed.  Rep.  938;  (Competence  of  Federal  oouiis;  Ware  9. 
Hylton,  3  Dall.  199;  Hauenstein  v.  Lynham,  100  U.  S.  483;  Wildenhus's  CSaae,  120 
U.  S.  1,  Scott,  225.  (Competence  of  court  limited  by  treaty:  Tdlefsen  v.  Fee,  168 
Mass.  188;  Succession  of  Rabasse,  47  La.  Ann.  1452. 

»  U.  S.  V,  The  Peggy,  1  Cranch,  109;  Geoflfroy  v.  Riggs,  133  U.  S.  250,  266  (1889), 
Scott,  413;  U.  S.  v.  Rauscher,  119  U.  S.  407  (1886),  Scott,  274;  Wharton,  2;71. 

»  UrtheU  des  Deuischea  ReichagerichUy  Sept.  22,  1885;  Ent.  Str.  12:384. 

"  Arr^  du  ConseU  d'EUU,  5:638. 

»  /6id.,  3:310,  389,  403,  457,  579;  4:122,  653. 

»  Dalloz,  Juris,  Gen.,  Rept.  t.  42  (1861),  s.  v.  Traits  Int.,  No.  152;  Ibid.,  Supt.  t. 
17  (1896),  s.  V.  Traits  Int.,  No.  15. 

^  Pradier-Foddr^,  TraUi  de  DroU  Intemational  Public,  8  vols.,  Paris,  1885-1906, 
2;  sec.  1172. 
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Yet  other  decisions  of  both  the  Conseil  d'EtcU  and  the  Cour  de  Cassa- 
Hon,  laid  down  perhaps  in  times  of  less  monarchical  domination,  assume 
a  reverse  position.  The  former  in  1839  thus  e3cplained  the  effect  of 
treaties.^* 

The  execution  (of  treaties)  ♦  ♦  ♦  devolves  not  on  a  single  author- 
ity, but  on  all,  according  to  their  competence.  The  execution  belongs  to 
diplomacy,  when  a  principal  treaty  demands  accessory  conventions — 
the  execution  can  be  confided  to  the  army  if  it  can  be  accomplished  no 
other  way — ^the  execution  will  be  political  if  it  concerns  a  treaty  of  alli- 
ance or  an  act  of  mediation.  It  can  require  the  co-operation  of  the 
administration,  if  the  acts  are  of  that  kind.  Thus,  for  example,  postal 
conventions  will  be  executed  under  direction  of  the  postal  department. 
It  must  be  finally  admitted  that  the  judicial  authority  will  have  its 
part  in  the  execution  of  treaties  if  on  occasion  there  arise  private  con- 
troversies which  are  in  its  competence,  such  as  questions  of  property,, 
of  family,  of  succession,  or  others  of  that  kind. 

In  the  same  year  the  Cour  de  Cassation  held  that  '* 

Treaties  between  nations  are  not  simply  administrative  and  executive 
acts;  they  have  the  character  of  law,  and  can  be  appUed  and  interpreted 
only  by  the  authorities  charged  with  applying  all  the  laws,  accordmg  to 
their  authority.  The  courts  have  the  right  of  interpreting  treaties, 
whenever  controversies  which  require  such  interpretation  have  for  their 
object,  interests  within  their  (the  courts),  jurisdiction. 

The  Swiss  Constitution^*  gives  the  Bundesgerichi  jurisdiction  of 
complaints  by  private  individuals  against  decisions  and  orders  by  Can- 
tonal officers  in  violation  of  the  provisions  of  treaties,  and  that  court  *^ 
has  affirmed  its  competence  whether  the  treaty  in  question  is  with  the 
Swiss  Bund  or  an  individual  Canton.  In  England  prize  courts  have 
affirmed  their  duty  to  apply  all  appropriate  treaties,'^  although  it  seems 
to  have  been  assumed  that  an  enabling  act  was  necessary  to  give  the 

"  Ord.  ConseU  d'EUU,  March  27,  1839;  Dalloz,  Jttria.  Gen.,  Rept.,  t.  42,  s.  v.  Traits 
Int.,  No.  131. 

«  Cour  de  Cassation,  June  24,  1839,  Dalloz,  Juris.  Gen.,  Rept.,  t.  42,  s.  v.  Traits 
Int.,  No.  154. 

"Swiss  Constitution,  May  29,  1874,  Art.  113,  cl.  3;  Bundesgeselze  itber  Organiza- 
tion der  Bundesrechtspflege,  Art.  59. 

>«  UrtheU  des  Schweiz  Bundesgerichi,  Jan.  30,  1892,  Ent.,  18:203. 

"  The  Chile,  L.  R.  (1914),  p.  212;  Picciotto,  op.  cU.,  p.  42. 
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Declaration  of  London  validity .*•  But  as  to  the  other  courts,  Black- 
stone's  ^  assertion  that  treaties  ratified  by  the  Crown  are  law  through- 
out the  kingdom  has  not  been  in  accord  with  practice.  It  was  said  by 
the  Privy  Council  in  Walker  v,  Baird:  * 

The  learned  Attorney-General  who  argued  the  case  before  their  lord- 
ships on  behalf  of  the  appellant,  conceded  that  he  could  not  maintain 
the  proposition  that  the  Crown  could  sanction  an  invasion  by  its  offi- 
cers of  the  rights  of  private  individuals  whenever  it  was  necessary  in 
order  to  compel  obedience  to  the  provisions  of  a  treaty. 

The  court  did  not  find  it  necessary  to  pass  on  the  question  he  did 
present,  whether  such  a  power  would  exist  in  pursuance  of  a  treaty  of 
peace  or  a  treaty  to  avert  a  probable  war.  In  fact,  the  incapacity  of 
English  courts  to  apply  treaties  immediately  is  so  well  known  that  the 
United  States  Supreme  Court  took  occasion  to  animadvert  to  it  in  the 
case  of  U.  8.  v.  Rauscher:  ^ 

Turning  to  seek  in  judicial  decision  for  authority  upon  the  subject, 
as  might  be  anticipated  we  meet  with  nothing  in  the  English  courts  of 
much  value  for  the  reason  that  treaties  made  by  the  Crown  of  Great  Bri- 
tain with  other  nations  are  not  in  those  courts  considered  as  part  of  the 
law  of  the  land,  but  the  rights  and  the  duties  growing  out  of  those  treaties 
are  looked  upon  in  that  country  as  matters  confided  wholly  for  their 
execution  and  enforcement  to  .the  executive  branch  of  the  government. 

This  very  notoriety  of  the  British  practice,  however,  makes  it  incum- 
bent on  states  concluding  treaties  with  Great  Britain  to  take  cognizance 
of  it,  and  so  to  regard  the  passage  of  an  enabling  act  as  a  necessary  step 
in  the  definitive  completion  of  a  treaty.^ 

Kaufmann  summarizes  the  practice  of  courts  at  present  as  follows:  *^ 

**  After  failure  of  the  Naval  Prize  Bill  of  1911,  the  Declaration  of  London  was  not 
ratified,  but  probably  would  have  been  binding  in  prize  courts  if  it  had  been,  even  in 
the  absence  of  the  Parliamentary  sanction.  (Piociotto,  op.  cU.f  p.  63),  and  possibly 
in  other  courts.    See  Bentwich,  The  Declaration  of  London,  p.  126. 

"  Blackstone,  Commentaries,  1 :257. 

»  Walker  v.  Baird,  L.  R.  (1892),  A.  C.  491.  See  also  Sir  Robt.  Phillimore's  opin- 
ion in  the  Parkmenl  Edge,  L.  R.  4  P.  D.  129  (1879),  and  Picdotto,  op,  cU.,  pp.  67,  et 
seq. 

»  U.  S.  V.  Rauscher,  117  U.  S.  407. 

**  SuprOj  note  13. 

''  Kaufmann,  op.  cii.j  p.  93. 
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Today  in  all  civilized  countries,  especially  in  those  of  a  more  or  less 
widely  extended  circle  of  relations,  according  to  municipal  law  norms, 
the  recognition,  application  and  interpretation  of  the  provisions  of 
treaties  are  immediately  affairs  of  the  courts  and  it  is  possible  for  parties 
to  appeal  in  legal  manner  to  the  courts  themselves  on  the  determina- 
tions of  treaties  and  on  general  international  law  principles. 

Although  this  seems  to  go  rather  farther  than  the  authorities  warrant, 
especially  with  reference  to  France  and  Great  Britain,  there  imdoubtedly 
is  a  tendency  to  recognize  the  inunediate  applicability  of  ratified  treaties 
in  all  states. 

The  change  in  the  constitutional  oiganization  of  states  does  not, 
however,  alone  account  for  the  contradiction  which  has  arisen  between 
the  power  of  ratifying  and  the  power  of  giving  complete  effectiveness 
to  treaties.  The  change  in  the  character  of  treaties  themselves  has 
added  to  this  result.  With  the  increase  in  means  of  transportation  and 
intelligence,  immigration,  travel  and  commerce  have  brought  about 
in  both  customary  and  conventional  iatemational  law  a  wider  range  of 
relations  between  subject  and  subject.  Where  formerly  treaties  dealt 
largely  with  acts  to  be  performed  by  the  state  as  a  whole  or  by  its  army 
or  navy,  now  the  continuing  rights  of  individuals  and  the  continuing 
duties  of  officers  to  aid  in  various  kinds  of  international  co-operation 
have  come  into  prominence.  Formerly  states  were  almost  the  only 
subjects  of  conventional  international  law;  now  individuals  and  public 
officers  are  very  frequently  the  immediate  subjects  of  treaty  stipula- 
tions. This  evolution  has  emphasized  the  distiaction  which  Kaufmann 
draws  between  contractual  treaties  and  treaties  forming  an  international 
legal  order.  *^  The  former  contemplate  performance  by  a  single  au- 
thority representing  the  state,  such  as  the  cession  of  a  tract  of  land  or 
the  payment  of  a  sum  of  money;  the  latter  contemplate  a  continual 
administration  which  may  require  action  by  consular,  diplomatic,  mili- 

**  Kaufmann,  op.  cU.^  p.  31.  In  reference  to  the  latter  kind  of  treaty  he  says: '' The 
objective  legal  norms  contained  la  the  treaty  have  force  as  an  international  legal 
norm  for  and  within  the  entire  international  society  concerned,  and,  therefore,  also 
within  each  one  of  the  state  societies  belonging  to  it,  which  in  so  far  are  only  con- 
stituent parts  of  the  intematumalen  VdUeerffemeindschaft."  Jellinek  draws  the  same 
distinction,  saying  of  treaties  of  the  latter  class,  ''Such  unions  are  not  in  the  charac- 
ter of  contracts,  for  they  shape  no  jus  intra  partes  but  ajtw  supra  partes"  System  des 
subjecticen  OffeiUliche  Rechles,  pp.  195-196. 
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tary,  or  other  specified  administrative  or  judicial  authorities.  The 
former  affects  the  state  as  a  whole,  the  latter  affects  individual  nghts 
and  duties.  This.distinction,  therefore,  is  equivalent  to  that  which 
British  jurists  have  drawn,  in  asserting  that  treaties  of  the  latter  class 
always  require  the  assent  of  Parliament.^  The  distinction  is  also  the 
same  as  that  familiar  in  American  jurisprudence  between  executed  and 
executory  treaties.  The  latter,  according  to  Justice  Iredell  in  Ware  v. 
Hylton,  may  require  action  by  any  of  the  three  departments  of  govern- 
ment, legislative,  executive  or  judicial.** 

With  the  increased  prominence  of  treaties  of  the  latter  class,  the  con- 
stitutional questions  connected  with  their  performance  have  become 
important.  The  functions  of  pubUc  officers  or  of  entire  departments 
of  government  may  have  to  be  enlarged  or  diminished,  or  the  creation 
of  new  offices  may  become  necessary  by  the  terms  of  such  treaties.  So 
also  the  private  rights  of  subjects  or  aliens  may  be  greatly  affected. 
It  would  seem  that  there  ought  to  be  in  each  state  some  recognized 
process  of  ratification  of  treaties,  which  when  once  accomplished  by 
all  the  signatory  states  would  give  the  treaty  legal  validity  for  all  per- 
sons and  public  officers  whose  co-operation  is  necessary  for  its  con- 
tinual performance.  To  this  effect.  Secretary  of  State  Livingston 
said  in  1831:*^ 

**  Some  British  writers  have  drawn  the  distinction  between  treaties  made  in  con- 
sequence of  war  and  those  made  in  time  of  peace,  asserting  that  the  former  alone 
are  valid  without  an  act  of  Parliament.  (Maitland,  Constitutional  History  of  Eng- 
land, Cambridge,  1909,  p.  424.)  Actual  practice,  however,  seems  to  show  that  the 
distinction  lies  between  treaties  which  affect  private  rights  and  those  which  do  not. 
Thus  Phillimore  in  the  Parlement  Beige,  L.  R.  (1879),  4  P.  D.  129,  says:  "The  strong- 
est instance  of  the  latter,  perhaps,  which  could  be  cited  is  the  Declaration  of  Paris  of 
1856,  by  which  the  Crown  in  the  exercise  of  its  prerogative  deprived  the  oountiy 
of  belligerent  rights  which  very  hi^  authorities  in  the  state  and  in  the  law  considered 
to  be  of  vital  importance  to  it.  But  this  declaration  did  not  affect  the  private  ri^ts 
of  the  subject,  and  the  question  before  me  is  whether  this  treaty  does  affect  private 
rights  and  therefore  required  the  sanction  of  the  legislature."  See  also  Sir  W.  Anson, 
Law  and  Custom  of  the  Constitution,  3rd  ed.,  Oxford,  1908,  3:103;  Weetlake,  Col- 
lected Papers,  p.  518;  Picciotto,  op.  cU.,  p.  61,  et  aeq. 

**  Justice  Iredell  laid  down  this  distinction  in  a  dissent  in  the  case  of  Ware  v.  Hylton, 
3  Dall.  199  (1796),  in  which  he  assumed  the  British  view  that  executory  treaties 
require  sanction  of  the  legislature. 

*^  Mr.  Livingston,  Sec.  of  State,  to  Mr.  Serurier,  June  3,  1833,  Wharton,  2.-67. 
See  also  U.  S.  v.  The  Peggy,  1  Cranch,  109. 
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The  Government  <tf  the  United  States  piesumes  that  whenever  a 
treaty  haa  been  duly  concluded  and  ratified  by  the  acknowledged  au- 
thorities competent  for  that  purpose,  an  obligation  is  thereby  imposed 
upon  each  and  every,  department  of  the  Government  to  carry  it  into 
complete  effect,  according  to  its  terms,  and  that  on  the  performance 
of  this  obligation  consists  the  due  observance  of  good  faith  among  na- 
tions. 

This  condition,  however,  is  not  in  fact  entirely  attained  in  any  state. 
Ratification  and  exchange  of  ratifications  must  alwa3rs  be  interpreted 
with  reference  to  the  constitutional  competence  of  the  authorities  per- 
forming that  act.  The  actual  bringing  into  complete  existence  of  the 
international  legal  order,  even  after  exchange  of  ratifications,  may  re- 
quire various  acts  in  the  different  states  according  to  the  nature  of  the 
objects  contemplated  by  the  treaty.**  Thus  even  in  the  United  States 
all  treaty  provisions  are  not  immediately  applicable  by  all  appropriate 
governmental  authorities.  Courts,  for  instance,  cannot  interpret  treaty 
boundary  provisions  but  must  regard  them  as  "political  questions" 
and  follow  the  determinations  of  the  politicjsl  departments  of  govern- 
ment.^^ So  also  they  apparently  cannot  take  cognizance  of  crimes  speci- 
fied in  treaties,  unless  Congress  has  first  acted.  In  a  number  of  early 
treaties,  American  citizens  accepting  letters  of  marque  to  cruise  against 
the  other  signatory  while  at  peace  with  the  United  States  were  declared 
to  be  puBJ^ble  as  pirates,  but  in  dicta  the  Supreme  Court  doubted 
whether  an  indictment  would  be  supported  in  the  Federal  coiuis  under 
such  provi^ions.^  The  Secretary  of  the  Treasury  cannot  be  compelled 
to  disburse  funds  on  the  basis  of  a  treaty  alone,^  and  probably  no  officer 
can  execute  a  treaty  requiring  a  payment  of  money  unless  Congress  has 
acted.^ 

*  Kaufmann,  op.  cU,,  p.  33. 

«  Foster  v.  Neilson,  2  Pet.,  253. 

«  The  Bello  CorruneSy  6  Wheat.  162.  Letter  of  Secretary  of  State  Marcy  referring 
to  a  proposed  treaty  with  Venezuela  of  this  character,  Moore,  2:978.' 

«  FreUnghuysen  v.  Key,  110  U.  S.  64;  L'Abra  SUver  Mining  C5o.  ».  U;  S.,  175  U.  S. 
423. 

"  To  do  80  would  be  in  conflict  with  the  constitutional  provision  that  "no  money 
shall  be  drawn  from  the  treasury  but  in  consequence  of  appropriations  made  by  law," 
Art.  1,  sec.  9,  cl.  7.  There  has  been  some  question  of  the  internal  validity  of  com- 
mercial treaties  affecting  the  tariff  without  the  assent  of  Congress,  and  the  practice 
has  been  to  get  such  assent.    The  courts,  however,  seem  to  sanction  the  contrary 
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In  England  the  difference  is  simply  one  of  degree.  Ratification  by 
the  Crown  in  council  has  validity  in  constitutional  law  for  matters 
within  the  cognizance  of  prize  courts  ^^  and  for  matters  within  the  pre- 
rogative, which  includes  the  making  of  political  allianoes,  war  and  peace, 
and  for  all  matters  incidental  to  that  end,  such  as  the  cession  of  terri- 
tory.*^^ It  is  doubtful  whether  territory  may  be  ceded  in  time  of  peace 
without  the  consent  of  ParUament,  at  least  the  treaty  ceding  Heligoland 
to  Germany  was  made  specifically  dependent  on  Parliamentary  con- 
sent.^' Treaties  requiring  an  appropriation  and  treaties  affecting  private 
rights  cannot  be  executed  without  an  act  of  Parliament.^^ 

Conventional  international  law,  therefore,  the  same  as  customary 
international  law,  furnishes  an  immediate  source  of  law  for  courts,  in 
very  different  degrees  according  to  the  subject-matter  it  covers.  No 
general  statement  can  be  made  of  any  country.  In  all,  some  treaty 
provisions  are  applicable  by  courts,  some  are  not.  As  was  said  by  a 
French  court:" 

In  reference  to  matters  submitted  by  international  law  to  the  local 
jurisdiction,  such  as  those  concerning  property  and  its  transmissiaa, 

view  that  the  treaty-making  power  can  alter  customs  rates.  Bartram  v.  Robertson, 
122  U.  8.  116  (1887);  Whitney  r.  Robertson,  124  U.  8.  190  (1888);  Corwin,  op,  cU., 
p.  11. 

"  The  CkOe,  L.  R.  (1914)  P.  212.  In  the  ParlemerU  Bdge,  L.  R.  (1879),  4  P.  D. 
129,  Sir  Robert  Phillimore  conceded  that  the  Declaration  of  Paris  was  i^pplicable 
by  prize  courts,  although  not  sanctioned  by  Pariiament  and  thou^t  by  many  to 
have  deprived  England  of  vitally  important  beUigerent  rights.  Piodotto,  op.  cU.,  pp. 
42,68. 

'*  MaiUand,  Constitutional  History  of  England,  p.  424;  Halsbury,  Laws  of  Eng- 
land, 6:440. 

**  Convention  with  Germany  of  1890.  Parliamentary  assent  was  given  by  53-54 
Vict.,  c.  32.  The  same  course  was  followed  in  the  case  of  some  cessions  to  France  in 
1904.    Picciotto,  op,  cU.,  p.  63. 

>«  Walker  v.  Baird,  L.  R.  (1892),  A.  C.  491;  the  ParlemerU  Edge,  L.  R.  (1879), 
4  P.  D.  129;  Westlake,  Collected  Papers,  p.  518;  Holland,  op.  cU,,  p.  190;  Halsbury, 
The  Laws  of  England,  6:440,  note  (2);  W.  Harrison  Moore,  Act  of  State  in 
English  Law,  New  York,  1906,  pp.  83-92,  132-135.  Picciotto,  op.  cU.,  p.  71,  goes 
to  the  extent  of  saying  that  ''so  difficult  to  draw  is  the  line  between  those  treaties 
which  affect  private  rights  and  those  which  do  not,  and  so  difficult  is  it  to  imagine 
a  treaty  which  does  not,  that  in  most  cases  the  passing  an  act  by  the  legislature  would 
seem  the  correct  and  advisable  course.'' 

"  Dalloz,  Juris.  Gen.,  Supt.,  t.  17,  s.  v.  Trait6  Int.,  No.  17. 
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or  concerning  citizens  subject  to  jurisdiction  by  reason  of  their  nation- 
ality, the  French  courts  ought  to  consider  such  treaties  as  laws,  which 
they  have  the  power  and  the  right  to  interpret.  Concerning  on  the  con- 
trary matters  in  which  the  pubUc  order  or  the  law  of  nations  is  interested, 
the  interpretation  of  treaties  is  not  within  the  competence  of  judges, 
whoever  they  are,  because  their  decisions  might  constitute  a  derogation 
from  the  ri^t  of  sovereignty  of  the  nation  with  which  the  convention 
is  existing. 

We  will  therefore,  very  briefly  consider  the  applicability  of  treaties 
by  courts  in  various  fields,  as  furnishing  an  immediate  source  of  (1)  juris- 
diction, and  (2)  rule  of  decision. 

2.  ASSEBTION  OF  JURISDICTION  FROM  TBEATT  PROVISIONS 

Courts  will  generally  decline  to  consider  whether  or  not  a  treaty  is 
valid,  regarding  it  as  a  poUtical  question.  Thus  the  court,  if  competent 
to  take  cognizance  of  the  treaty  at  all,  will  generally  accept  the  executive 
promulgation  as  conclusive  evidence  that  the  necessary  steps  of  signa- 
ture, ratification  and  exchange  of  ratifications  have  been  completed.^ 
Courts  have,  however,  interpreted  the  exact  time  in  which  ratified 
treaties  take  effect.  In  the  United  States  it  has  been  held  that  private 
rights  are  affected  only  from  the  date  of  executive  proclamation,^^  but 
the  international  responsibiUty  is  engaged  from  the  date  of  signature 
if  the  treaty  has  been  subsequently  ratified.^  In  England  where  the 
enabling  statute  rather  than  the  treaty  really  furnishes  the  rule  for  the 
court,  private  rights  are  of  course  only  altered  from  the  date  designated 
by  that  instrument. 

The  abrc^ation  of  a  treaty  is  also  regarded  as  a  political  question. 

**  In  the  United  States,  proclamation  by  the  President  renders  the  treaty  execut- 
able by  the  courts,  Foster  v.  Neilson,  2  Pet.  314;  U.  S.  v,  Arredondo,  6  Pet.  725;  Gush- 
ing, Att.  Gen.,  6  op.  750,  (1854);  Moore,  5:202.  In  Germany,  publication  in  the 
BekhagesetMaU  is  conclusive,  Rcciotto,  op.  cU.f  p.  59.  In  France  the  CanneU  cPEtat 
has  held  that  it  will  not  pass  on  the  existence  or  validity  of  a  convention,  Arrit  du 
CanseU  dPEUU,  6:104. 

■^  U.  S.  V,  Arredondo,  6  Pet.  691;  Haver  v.  Yaker,  9  Wall.  32;  Davis  t^.  Goncordia, 
9  How.  280;  Hylton  v.  Brown,  1  Wash.  G.  G.  343.  Where  legislative  action  is  neces- 
sary, private  rights  are  not  affected  until  that  has  taken  place,  Foster  v.  Neilson,  2 
Pet.  253;  U.  S.  i;.  Percheman,  7  Pet.  54;  Bartram  v,  Robertson,  15  Fed.  Rep.  212; 
Wharton,  2:27. 

»  U.  S.  V.  Reynes,  9  How.  127;  Davis  v,  Goncordia,  9  How.  280;  Haver  ».  Yaker, 
9  Wall.  32. 
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A  treaty  once  entered  into  has  been  held  by  courts  of  the  United  States 
to  continue  in  force  for  the  judiciary  until  abrogated  by  a  positive  act 
of  the  political  authorities.  Abrogation  or  infraction  by  other  signa- 
tories is  not  subject  to  judicial  cognizance,  although  it  might  furnish 
just  international  grounds  for  an  abrogation  by  the  political  authorities. 
Thus  the  necessary  and  voluntary  validity  of  treaties  have  been  distin- 
guished, the  former  referring  to  the  obligation  imposed  on  all  branches 
of  the  government  because  of  the  legal  ratification  of  the  treaty,  the 
latter  to  the  volimtary  continuance  of  the  treaty  by  the  political  au- 
thorities, even  after  violation  by  the  other  signatory  has  given  sufficient 
grounds  for  abrc^ation.^ 

All  treaties  once  ratified,  until  abrogated  contain  in  theory  valid  in- 
ternational law  in  the  sense  that  a  failure  on  the  part  of  either  govern- 
ment or  its  officers  to  perform  duties  required  by  the  treaty  or  to  enforce 
rights  guaranteed  by  it,  would  give  a  cause  of  diplomatic  reclamation. 
Whenever,  therefore,  functions  of  courts  are  specified  in  treaties,  the 
establishment  of  such  courts,  or  the  extension  of  the  jurisdiction  of 
courts  already  existing,  is  an  obligation  required  by  positive  interna- 
tional law. 

A  few  examples  will  show  how  treaties  have  specified  the  functions 
of  courts.  Many  bilateral  treaties  as  well  as  law-making  conventions 
have  required  the  adjudication  of  all  prizes  of  the  signatories  in  prize 
courts.**  The  railroad  convention  of  Berne  of  1890,*^  not  only  gives 
the  law  of  railroad  claims,  but  states  that  courts  must  settle  them  ac- 
cording to  a  defined  procedure  and  which  courts  are  competent.  The 
various  Rhine  and  Danube  navigation  conventions  have  required  courts 
of  first  and  second  instance  to  assume  jurisdiction  of  tarifif  controversies, 
and  requires  them  to  be  under  oath  to  apply  the  international  rules 
agreed  to  by  the  riparian  states.**    By  the  various  international  oopy- 

**  Jones  V.  Walker,  2  Paine,  588;  Wharton,  2:34. 

^  The  United  States  has  concluded  twenty  such  treaties  with  fourteen  countries, 
of  which  those  with  BoUvia  (1858,  Art.  24,  Malloy,  p.  121)  and  Colombia  (1846, 
Art.  24,  Malloy,  p.  309),  are  in  force.  One  of  the  Hague  Conventions  of  1907  pro- 
vided for  the  establishment  of  an  international  prize  court  to  which  prize  cases  must 
be  submitted  on  appeal,  but  this  has  not  been  ratified. 

"  Convention  of  Berne,  Oct.  14,  1890,  Martens,  N.  R.  G.  ii,  19589. 

*'  Rules  of  Congress  of  Yienna,  with  reference  to  the  Rhine,  June  9,  1815,  Arts. 
108-117,  Martens,  N.  R.,  2:379;  Mainz  Convention,  March  31,  1831,  ibid.,  N.  R., 
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rigbt  and  patent  tr^tiee  foreign  authors  and  inventors  must  be  given 
the  saove  right  of  action  in  the  courts  of  all  signatories  as  is  given  to 
n^tiooials."  The  French-Swiss  treaty  of  1869  concerning  jurisdiction 
and  the  effect  of  judgn^ents^  forbids  courts  of  either  state  to  refuse  juris- 
diction of  suits  on  the  ground  that  the  plaintiff  is  an  alien.*^  Under 
si^ch  specific  prescriptions  as  these  courts  of  most  states  have  generally 
assumed  jurisdiction  of  cases  even  in  the  absence  of  express  statutory 
authority  relating  to  that  particular  matter. 

t  The  United  States  Constitution  ^  and  statutes  ^  give  Federal  courts 
jiuisdiction  of  all  cases  arising  under  treaties,  consequently  their  juris- 
(^ctiqn  ordinarily  extends  automatically  on  completion  of  the  treaty, 
{n  criminal  matters,  however,  some  doubt  has  arisen.  The  authority 
of  executive  officers  to  perform  extradition  on  the  strength  of  treaties 
i^one  has  been  upheld,  but  in  this,  as  well  as  in  the  assistance  of  foreign 
qonsuls  exercising  extraterritorial  jurisdiction  over  seamen,  there  seemed 
to  be  doubt  of  the  competence  of  the  courts,^  so  statutes  have  been 

9:252;  Mannheimer  Orders,  Oct.  17,  1868,  ibid,,  N.  R.  G.  li,  4:509;  Danube  Regula- 
^ns^-Nov.  2,  18S5,  de  Qercq,  9:384;  June  2,  1882,  Martens,  N.  R.  G.  ii,  9:394. 
i  •*  Copyright  treaty  of  Berne,  Sept.  9,  1886,  Art.  2,  Martens,  N.  R.  G.  ii,  12:193; 
Treaty  <^  Paris  for  protection  of  Industrial  Property,  March  20,  1883,  ibid,,  N.  R. 
G.  ii,  30:449;  Montevideo  treaties,  copyright,  Jan.  11,  1889,  Arts.  2,  4,  11;  Trade 
Mark,  Jan.  16,  1889,  Arts.  1,  4;  Patents,  Jan.  10, 1889,  Arts.  1,  6,  ibid,,  N.  R.  G.  ii, 
18;  418^  453,  421. 

^  French-Swiss  treaty,  June  15,  1869,  de  Clercq,  10:289. 

•>  United  States  (Constitution,  Art.  6,  sec.  2,  d.  2. 

••  The  judiciary  act  of  Sept.  24,  1789,  1  Stat.  76,  85,  gave  Federal  district  courts 
original  jurisdiction  of  suits  brought  by  aliens  for  torts  only  in  violation  of  the  law 
of  nations  or  of  treaties  of  the  United  States,  and  the  Supreme  Court  appellate  juris- 
diction where  a  right  claimed  under  a  treaty  was  denied  by  the  State  court  having 
final  jurisdiction  of  the  case.  An  act  of  Aug.  13,  1888,  25  Stat.  433,  gave  district 
courts  original  jurisdiction  of  civil  suits  arising  under  treaties  where  the  amount  in- 
volved was  $2,000,  and  also  provided  for  the  removal  of  such  suits  to  Federal  courts 
if  begun  in  State  courts,  on  motion  of  the  defendant.  Federal  Judicial  Code  of  191 1, 
36  Stat.  1087,  sec.  24,  d.  1,  17,  sees.  28,  237. 

"  On  habeas  carpus  a  Federal  district  court  refused  to  release  an  alleged  murderer 
held  for  extradition  by  authority  of  President  Adams,  according  to  the  Jay  Treaty 
of  1794  with  Great  Britain,  U.  S.  t;.  Jonathan  Robbins,  Bee,  Admr.  266.  The  right 
of  the  executive  to  make  arrests  for  extradition  was  also  upheld  in  the  case  of  the 
9ritish  Prisoners,  1  Wood  &  Min.  66,  but  Justice  Woodbury  said,  ''If  a  treaty  stipu- 
lated for  some  act  to  be  done  entirely  judicial,  *  *  *  it  could  hardly  be  done 
without  the  aid  of  preliminary  direction  of  some  act  of  Congress  prescribing  the  court 
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passed  supplementary  to  such  treaties.*^  Although  treaties  have  some- 
times provided  for  the  punishment  of  certain  crimes,  the  usual  view  has 
been  that  criminal  jurisdiction  cannot  be  founded  on  treaties  alone 
any  more  than  on  customary  international  law,  in  Federal  courts.*' 

The  Swiss  Constitution  ^  expressly  gives  the  Bundesgericht  jurisdic- 
tion of  complaints  of  private  individuals  against  decisions  and  orders 
of  Cantonal  officers  for  violations  of  treaty  provisions,  and  the  court 
has  held  that  its  jurisdiction  extends  whether  the  treaty  is  with  the  Swiss 
Bund  or  an  individual  canton  J^  It  also  exists  whether  the  complainant 
is  a  subject  of  the  foreign  state  or  of  Switzerland.^^ 

In  Germany  there  is  no  constitutional  provision,  but  the  practice  of 
courts  seems  to  countenance  the  extension  of  jurisdiction  in  accord  with 
treaty  provisions.  Thus  the  Biechsgericht  laid  it  down  in  1885  that" 
''The  contents  of  a  treaty  constitutionally  concluded  with  the  consent 
of  the  Bundesrath  and  Beichstag  and  published  becomes  a  l^gal  nonn 
binding  on  the  courts." 

Upon  this  basis  it  held  that  an  extradition  treaty  naming  certain  extra- 
ditable  crimes  which  were  also  indictable  in  Germany,  superseded  the 
local  law  by  its  own  force  and  the  party  must  be  extradited  rather  than 
punished  in  Germany.  There  have,  however,  been  exceptions.  The 
Beichsgericht  refused  jurisdiction  of  a  complaint  based  on  an  infraction 
of  a  tariff  treaty  where  the  administration  of  the  tariff  was  in  the  hands 

to  do  it  and  the  fonn."  In  the  Metsger  case,  5  How.  176  (1847),  the  court  rdeased  a 
prisoner  held  for  extradition,  on  the  ground  th&t  the  treaty  had  not  been  put  in  force 
by  act  of  Congrees.  Corwin,  op.  cU.,  pp.  278-279.  For  opinion  that  United  States 
officers  cannot  aid  foreign  countries  in  returning  deserting  seamen  without  an  en- 
abling act  of  Congrees,  see  Moore,  2:298. 

"Acts  providing  for  extradition:  Aug.  12,  1848,  0  Stat.  902;  June  22,  1800,  12 
Stat.  83,  Rev.  Stat.,  sec.  5270-5280.  Acts  providing  for  return  of  deserting  seamen: 
Rev.  Stat.,  sec.  5280-5281,  and  issuance  of  judicial  process  on  request  of  foreign 
consul  vested  with  extraterritorial  jurisdiction  by  treaty,  act  June  11,  1864,  13  StaL 
12;  Judicial  Code  of  1911,  36  Stat.  1187,  sec.  271. 

"The  Bdlo  Cammes,  6  Wheat.  152  (dUia);  letter  of  Mr.  Man^,  Sec.  of  State^ 
Moore,  2:978;  supra,  note  48. 

^  Swiss  Constitution,  May  28,  1874,  Art.  113,  cL  3;  Bundetgeadm  vber  argammh 
turn  der  BundesreckUpflege,  Art.  59. 

71  UrtheU  des  Schtoeiz  BundesgerichU,  Jan.  30,  1892;  Ent.,  18:203. 

7'  BundesgeaeUe  uber  crganiMotUm  der  Bundearechtspflege,  Art.  59;  UrtheU  dsB  SekweiM 
Bundesgerichis,  Dec.  3,  1881,  Ent.,  7782. 

7>  UriheU  dea  Deutaches  Reichagerichia,  Nov.  22,  1885;  Ent.,  Str.  12:384. 
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of  State  rather  than  Imperial  officers/^  In  theory  it  admitted  the  right 
of  judicial  recom'se  in  such  cases,  but  inasmuch  as  most  of  the  customs 
administration  in  Germany  is  by  State  officers  and  such  recourse  under 
Imperial  treaties  does  not  exist  in  most  State  courts,  including  those  of 
Prussia,  the  decision  in  reality  amounted  to  a  denial  of  judicial  reUef 
in  such  cases.  The  decision  is  remarkable,  because  in  general  the  su- 
premacy of  national  treaties  over  State  laws  is  recognized  in  Germany 
as  in  the  United  States/^ 

In  France  no  constitutional  provision  extends  jurisdiction,  but,  as 
has  been  stated,  the  courts  have  sometimes  asserted  that  treaties  are 
immediately  applicable,  although  this  view  has  not  been  uniform.  Thus 
the  Govt  de  Casaation  in  1811  asserted  that  ^* 

Treaties  vahdly  signed  and  promulgated  are  true  laws,  which  obligate 
the  two  countries  between  which  they  have  been  concluded.  In  con- 
sequence within  the  courts  of  the  two  countries  treaties  are  as  obligatory 
as  statutes  themselves. 

Other  decisions,  however,  especially  of  the  Canseil  d'Etat,  as  well  as  the 
opinions  of  text-writers,  seem  to  make  it  doubtful  whether  courts  can 
extend  their  jurisdiction  according  to  treaty  provisions.  French  courts 
have  certainly  been  inclined  to  interpret  treaty  provisions  as  political 
questions  or  odes  du  gouvemement,  and  hence  not  within  their  cognizance. 
In  a  nimiber  of  cases  the  ConseU  d^Etat  has  laid  it  down  that  a  person 
cannot  maintain  a  contentious  action  in  that  court  on  the  grounds  of  a 
denial  of  rights  based  on  treaty.^  There  appears,  however,  to  be  a  tend- 
ency to  narrow  the  interpretation  of  odes  du  goiufemement  and  to  assume 
jurisdiction  on  the  basis  of  treaty  provisions  specifically  conferring  it.^ 

7«  UrtheU  dea  Deutaches  Reichagerichtay  July  1,  1881;  Eat.,  Civ.  5:34;  Kaufmann, 
op.  cU.,  p.  98. 

'*  Kaufmann,  op.  cU.,  p.  53. 

w  Coiar  de  CaaaaHan,  July  13,  1811,  DalloE,  Jwia,  Oen.,  Rept.,  1853,  t.  30,  s.  v. 
Lois,  No.  91.  In  the  case  of  the  Tempeat,  Sirey,  n.  s.,  1850, 189,  Soott,  229,  the  Caur 
de  CaaaatUm  assumed  jurisdiction  of  an  assault  upon  a  United  States  merchant  vessel 
in  port  at  Havre,  on  the  ground  that  the  assault  disturbed  the  peace  of  the  port, 
which  made  it  subject  to  French  jurisdiction  by  the  treaty  with  the  United  States 
of  1853. 

"  ArrH  du  ConaeU  d^Etat,  5:638;  Dalloa,  Jwria.  Qen,,  Supt.,  t.  17,  s.  v.  Traits  Int., 
No.  16.    Pradier-Fod^r6,  DroU  IrUemaHonal,  2;  sees.  1172-1173. 

^  On  the  status  of  actea  du  gouvemement  see  J.  W.  Gamer,  Judicial  Control  of  Ad- 
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In  Eiigl&M^  where  the  distinction  between  the  exchange  of  ratifica- 
tion* ttPtr^fi^  and  t)Ower  of  internal  execution  is  most  sharply  drawn, 
it  d6^^<6itM9eem  tiiai  jurisdiction  can  ever  be  founded  on  treaty  pro- 
vi6iohl^-6llM^;^^£ft6ei;^ti^  prize  courts.  Courts  will  generally  refuse  to 
take'fe(jgMMuAited^f^a^fteiaty  until  made  effective  by  an  act  of  Parliament." 

A  l^ei^  case,  however,  throws  some  doubt  on  this  assertion.^  An 
alie^'^ti^y^Iiad  t^^>Ught  suit  before  the  Court  of  Appeal,  claiming  that 
right  under  an  article  of  the  Hague  Conventions  of  1907,®^  which  forbade 
a  sta>0^'4o^^d^lam«t)olished;  suspended  or  inadmissible  the  right  of  the 
subje<!rte^^he  hostile  party  to  institute  l^al  proceedings."  This  pro- 
vision sappi&tSi^Ph^in  direct  opposition  to  the  common  law  rule  refus- 
ing an  alien  enemy  any  status  in  court.  The  court  discussed  the  con- 
flict ^][ij^^^^|t^,a^^pally  decided  that  it  could  not  found  jurisdiction 
on  th^jbres^.ptiQ>YMiiQQ.  because  by  its  context  it  should  be  interpreted 
as  a;p|lijrtft^»t)tol!^^  t«titory  under  military  occupation.  It  is  note- 
worthy, however,  that  the  court  actually  took  cognizance  of  the  con- 
v^itionaad  ofiEered  an  interpretation  of  it,  implying  that  it  was  to  be 
regarded  a  rule  of  British  law  in  cases  where  appUcable. 

It  wq^d  seem  that  in  theory  the  extension  of  jurisdiction  by  national 
courts  ifi  ,ac6ordance  with  treaty  provisions  would  always  be  possible, 
for  the  rule  of  tl^e.  treaty  itself  renders  the  case  justiciable,  while  the 
express  grant  qS  authority  in  that  instrument  renders  it  enforceable  at 

3.  JinCtTAtWlfS  OF  JURISDICTION  FROM  TREATT  PROVISIONS 

"Courts  off  states  which  permit  the  immediate  application  of  treaties 
as  kw,  - liibVe'  recbghized  limitations  of  jurisdiction  contained  in  such 

XBi&istrative-aod.XjegiBl»tiv«  Acts  in  France,  A.  P.  S.  Rev.,  9.-637,  653-655,  who 
states  that  "the  conclusion  and  execution  of  treaties''  are  within  that  class;  and 
£.  M.  Borchaid,  Diplomatic  Protection  of  Citizens  Abroad,  N.  Y.,  1915,  pp.  131-132. 
."fiwpra,.ni«le54,  .     , 

» In  re  Mertens  Patents,  11^  L.  T.  313  (1915);  Piociotto,  op.  cU.,  p.  73. 

*^  Hague  Conventions,  1907,  IV,  Annex,  Art.  23,  h.  This  provision  has  been  vari- 
ously iiiterpi^ed  and  Vigofously  criticized,  especially  by  Professor  Holland,  who 
describes  it*aB  ^'apocryphal''  (Laws  of  War  on  Land,  Oxford,  1906,  p.  44)  and 
submits  that  it  is  ''incapable  of  rational  interpretation  and  should  be  so  treated  by 
the.  FMet%*\'bui>  if.  v$lid  at  all,  he  thinks  the  British  interpretation  should  prevail. 
Letters  to  the  Times  on<War  and  Neutrality,  London,  1914;  Letter,  Nov.  6,  1911; 
Artide  2a(h),  Law.  Quar.  RoV-i  3S:94. 
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instruments.  Examples  of  such  treaty  exemptions,  are  those  of  foreign 
seamen,  for  acts  not  distm'bing  the  peace  of  the  port,  and  of  consulates. 
The  recognition  of  such  treaty  exemptions  from  jurisdiction  is  in 
accord  with  the  practice  of  courts  in  the  United  States,  Switzerland  and  . 
Germany.*^  In  France  the  power  of  treaties  to  deprive  Frenchmen  gf  a 
right  of  judicial  relief  guaranteed  by  the  civil  law  seems  doubtful.  Carr^, 
in  his  work  on  administrative  law,  states  a  hypothetical  case  ^  in  which 
a  convention  is  supposed  to  provide  for  the  construction  of  a  bridge  be- 
tween France  and  an  adjacent  state  by  the  former,  to  be  paid  for  by 
assessment  on  the  communes  and  property-holders  benefited.  In  his 
opinion,  the  competent  court  to  assume  jurisdiction  in  suits  involving 
such  assessments  or  incidental  injuries  to  property  would  be  determi- 
nable by  the  civil  law,  even  if  the  convention  expressly  gave  a  different 
rule.  ''Is  it  certain,"  he  adcs,  ''that  a  convention  of  this  kind  which 
proposes  regulations  of  competence  is  obligatory  for  the  Utigants?  I 
doubt  it.  But  as  to  third  parties,  whose  rights  would  be  injured  by  the 
execution  of  the  work,  I  do  not  believe  that  it  would  be  possible  to  deny 
them  their  natural  jurisdiction."  In  the  case  'of  England,  it  is  clear 
that  ratified  treaties  cannot  furnish  an  immunity  from  the  operation 
of  laws  intended  by  Parliament  to  act  on  all  alike.'   In^the  case  of  the 

**  In  Tellefsen  v.  Fee,  160  Mass.  188,  the  court  refused  jurisdiction  on  the  ground 
that  the  matter,  seaman's  wages,  was  by  treaty  put  ¥dthin  the  occlusive  jurisdiction 
of  a  foreign  consul,  and  in  the  case  of  Rabasse,  47  La.  Ann.  1462,  the  court  refused 
to  appoint  an  attorney  for  absent  heirs,  as  provided  by  the  Louisiana  Code,  on  the 
ground  that  in  this  case  the  code  provision  was  superseded  by  a  treaty  giving  the 
consul  exclusive  jurisdiction  of  the  administration  of  such  estates.  New  York  courts 
made  similar  decisions  in  the  Matter  of  Lobrasdano,  38  Misc.  Rep.  415,  and  the 
Matter  of  Fattosini,  33  Misc.  Rep.  18.  See  Corwin,  op.  ci^.,  pp.  193-194.  In  Wilden- 
hus's  case,  120  U.  S.  1,  Scott,  227,  the  treaty  immunity  of  fbrdgn  merchant  vessels 
in  some  respects  is  discussed,  but  in  this  case  jurisdiction  of  a  crime  committed  on  a 
Belgian  vessel  was  assumed  on  the  ground  that  it  was  of  such  gravity  as  to  dlstiui> 
the  peace  of  the  port.  France  has  also  recognized  the  treaty  immunity  of  foreign 
merchant  vessels.  Thus,  on  the  basis  of  the  treaty  with  the  United  States  of  1788 
jurisdiction  of  assaults  on  American  vessels  in  French  ports  was  refused  in  the  cases 
of  the  SaUy  and  the  Newton,  Consed  d'Etat,  1806,  Dana's  Wheaton,  sec.  103,  p.  164, 
Soott,  227;  but  in  the  Tempest,  Sirey,  n.  s.  1859,  189,  Scott,  229,  by  the  provision  in 
the  treaty  with  the  United  States  of  1853  admitting  the  local  jurisdiction  of  acts 
disturbing  the  peace  of  the  port,  jurisdiction  was  assumed  by  the  Cow  da  CasaatUm. 

**  G.  L.  J.  Carr6,  and  C.  Adolphe,  Lais  de  la  Procedure  Civile  et  Commerdale^  11 
Vols.,Paris,  1886,  11:78. 
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ParlemerU  Belge^  a  Belgian  public  vessel,  used  however  for  mail  and 
passenger  service,  and  libelled  for  damages  on  account  of  a  collision 
in  the  Thames,  the  counsel  for  the  libellee  in  the  Admiralty  Division 
of  the  High  Court  attempted  to  prove  the  immunity  of  the  vessel  on 
account  of  a  convention  between  Great  Britain  and  Belgium  conferring 
a  public  character  on  the  vessel.  Sir  Robert  Phillimore  for  the  court 
ruled  against  this  contention  and  declared  the  vessel  liable,  saying  that 
conventions  affecting  private  .rights  are  not  subject  to  the  cognizance 
of  the  court  imtil  Parliament  has  sanctioned  them.  On  appeal  ^  the 
decision  was  reversed,  but  on  the  groimd  that  as  property  of  the  King 
of  Belgium  the  vessel  was  immune  by  customary  international  law.  No 
decision  was  given  on  the  application  of  the  convention  and  apparently 
the  view  of  the  court  below  was  sustained  on  this  point.  This  interesting 
decision,  therefore,  seems  to  show  that  customary  international  law 
enjoys  a  greater  legal  vaUdity  in  England  than  conventional  interna- 
tional law. 

4.  APPLICATION  OF  TREATY  PROVISIONS  AS  A  RULE  OF  DECISION 

As  a  rule  of  decision,  conventional  international  law  may  frequently 
be  applied  by  courts,  either  while  exercising  an  administrative  jurisdic- 
tion to  determine  the  competence  of  pubUc  officers,  or  while  exercising 
a  civil  or  criminal  jurisdiction  to  determine  the  rights  of  private  persons. 
Treaties  have  given  public  officers  competence  to  perform  such  func- 
tions as  interning  belligerent  troops  and  war  ships  violating  neutrality,^ 
enforcing  customs  and  navigation  rules,^  assisting  in  various  branches 
of  international  administration,  such  as  the  international  postal,  tele- 
graphic, radio-telegraphic,  and  quarantine  services,^  and  assisting 
foreign  governments  by  extraditing  criminals  and  returning  deserting 
seamen.^   Courts  of  the  United  States,  Switzerland,  Germany,  and  to  a 

•4  The  ParlemerU  Edge,  L.  R.  (1879),  4  P.  D.  129;  Baldwin,  op,  cU,,  Am.  Law  Rev., 
35:224;  Hcdotto,  op,  cU.,  p.  67. 

»  The  ParlemerU  Beige,  L.  R.  (1880),  6  P.  D.  197. 

"  Hague  ConventioDS,  1907,  V,  xiii. 

"^  For  Rhine  and  Danube  Conventions,  see  Kaufmann,  op,  cU.,  pp.  17,  117-119; 
supra,  note  62. 

^  On  these  and  similar  conventions,  see  P.  S.  Reinsch,  Public  International  Unions, 
Boston,  1911. 

*  Practically  all  countries  have  concluded  bi-lateral  extradition  treaties  with  other 
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less  extent  France,  with  an  acknowledged  competence  in  the  case,  have 
applied  treaties  as  a  rule  of  decision  in  exercising  an  admimstrative 
jurisdiction  over  such  officers.  Thus  in  the  United  States  the  competence 
of  officers,  acting  under  direction  of  the  President,  to  arrest  and  intern 
Mexican  soldiers  violating  American  neturality,  was  upheld  on  habeas 
corpus f  on  the  ground  that  one  of  the  Hague  Conventions  furnished  such 
competence;  ^  and  in  a  number  of  cases  involving  customs  administra- 
tion treaties  have  furnished  the  rule  of  decision.^^  Some  early  cases 
supported  the  right  of  police  officers  to  make  arrests  for  extradition 
or  return  of  deserting  seamen  on  application  of  the  foreign  consul,  sup- 
ported by  treaty  alone,^^  but  such  competence  is  now  conferred  by  stat- 
ute.^' In  continental  Europe  the  competence  of  courts  to  assume  ad- 
ministrative jurisdiction  on  the  basis  of  an  allied  violation  of  treaty 
rights  has  not  been  uniformly  supported,  but  where  such  jurisdiction 
has  been  exercised,  the  treaty  provision  has  furnished  the  rule  of  de- 
cision.^^  In  England  it  is  clear  that  treaties  cannot  furnish  the  rule  of 
decision  in  determining  the  competence  of  officers.  Thus  in  Walker  v. 
Baird  ^^  the  authority  of  a  naval  officer  to  restrain  the  operation  of  a 
lobster  factory  in  Newfoundland  was  denied  and  Walker,  the  officer, 
was  found  liable  for  trespass,  even  though  his  act  was  performed  in 
pursuance  of  a  convention  between  Great  Britain  and  France,  with  the 
execution  of  which  Walker  had  been  entrusted  by  the  Admiralty. 

The  private  rights  regulated  by  treaty  cover  a  wide  field,  including 
such  matters  as  the  right  of  aliens  to  own,  transmit,  and  inherit  prop- 
erty, to  engage  in  commerce  and  business,  and  to  enjoy  the  civil  rights 

states.  Commercial  and  consular  treaties  geaerally  provide  for  the  return  of  desert- 
ing seamen  on  application  of  the  consul. 

"Ex  parte  Toscano,  208  Fed.  Rep.  938. 

•'  Nichols  V.  U.  S.,  7  Wall  122;  Schillinger  v.  U.  8.,  155  U.  8.  163;  CampbeU  v. 
U.  8.,  88  U.  8.  407. 

•*  U.  8.  V.  Robbins,  Bee,  Adm.  266;  Case  di  the  British  PrisoneFS,  1  Wood  &  Min. 
66.  For  recent  cases  supporting  the  authority  of  executive  officers  to  make  arrests 
in  pursuance  of  treaty,  see,  for  extradition,  Terlinden  v,  Ames,  184  U.  8.  270  (1901), 
Scott,  436,  and  for  return  of  deserting  seamen,  Tucker  v.  Alexandioff,  183  U.  8.  424, 
437. 

•»  Supra,  note  68. 

^  Kaufmann,  op.  cU.,  p.  86,  et  seq, 

»•  Walker  t;.  Baird,  L.  R.  (1892),  A.  C.  491. 
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of  nationals.  General  international  agreements  have  given  such  rights 
as  those  of  copyright,  trade  mark|  and  patent  protection  in  foreign 
countriesi  while  international  law-making  conventions  have  defined 
many  of  the  rights  and  duties  of  the  subjects  of  neutral  and  belligerent 
states  in  time  of  war.  Such  rights  as  these  axe  appropriate  for  judicial 
application  and  have  been  applied  by  courts  as  a  rule  of  decision  in 
coimtries  where  treaties  form  an  immediate  source  of  law. 

In  the  United  States  the  application  of  treaties  to  protect  the  rights 
of  aliens  to  own  real  estate,*^  to  inherit  property  ,^^  to  be  free  from  con* 
fiscation  of  property,^  and  to  engage  in  labor,^  have  been  upheld  even 
when  in  conflict  with  state  statutes.  United  States  courts  have  also 
applied  the  provisions  of  treaties  in  trying  persons  received  by  extradi- 
tion,^ and  in  administering  customs  claims,  ^^^  claims  based  on  treaties 
ceding  territory  to  the  United  States,"^*  and  in  prize  cases."** 

In  Switzerland,  the  Bundesgericht  held  that  a  treaty  with  France, 
providing  that  the  minor  children  of  French  parents  naturalized  in 
Switzerland,  should  be  permitted  to  retain  French  citizenship,  super- 
seded an  earlier  Swiss  statute  by  its  own  effect,^  and  the  same  court 
has  applied  the  rule  of  a  number  of  extradition  treaties  even  when  in 
opposition  to  a  statute  passed  subsequently  to  the  ratification  of  the 
treaty.«>* 

The  German  ReichsgericfU  held  in  1891  ^^  that  the  copyright  treaty 

«  Hauenstein  v.  Lynham,  100  U.  S.  483. 

"^  Chirac  v.  Chirac,  2  Wheat.  259. 

••  Ware  V.  Hylton,  3  Dall.  109. 

^  This  right  of  remdent  aliens  has  been  upheld  under  the  constitutional  guarantee 
of  ''equal  protection  of  the  laws/'  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  300,  though 
treaty  guarantees  have  sometimes  been  mentioned  inddentally,  Tniax  v,  Raich,  U.  S. 
Sup.  Ct.  (1915),  A.  J.  I.  L.,  10:158. 

«»  U.  S.  V.  Rauscher,  119  U.  S.  407  (1886),  Scott,  274. 

^^  Whitney  v.  Robertson,  21  Fed.  Rep.  566. 

"^  U.  S.  V.  Moreno,  1  Wall.  400,  Scott,  666;  Strother  v,  Lucas,  12  Pet.  436;  U.  8.  v. 
Arredondo,  6  Pet.  691. 

»>  The  Nereide,  0  Cranch,  388;  Moodie  v.  The  Phoebe  Anne,  3  Dall.  319. 

^  Urtheil  dea  Sdnoeis  BundesffmchU,  ApnL  21,  1882,  Ent.,  8:275. 
<  ^Ibid.,  hsne  17, 1892,  Ent.,  18:193;  Mareh  17,  1883, 19:129,  136;  Oct.  21,  1806, 
22:450;  Dec.  15,  1896,  22:1030;  Feb.  15,  1894,  20:57;  March  15,  1894,  20.^1; 
July  17, 1894,  20:343;  Sept.  18,  1895,  21:739;  Mareh  2,  1895,  21:79.    For  ( 
of  these  cases  see  Kaufmann,  op.  cU.,  p.  83. 

""  Urthea  de8  Deuiachea  ReichagenchU^  Nov.  23,  1801,  Ent.  Str.,  22:261. 
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with  France  of  1883  superseded  a  German  statute  of  1870,  and  of  its 
own  force  deprived  a  German  subject  of  his  liglit,  valid  under  the  Ger- 
man law,  to  publish  a  French  musical  work. 

As  has  been  stated,  in  France,  both  the  Cour  de  Cassation  and  the 
Conseil  d^Etat  have  in  a  number  of  cases  involving  private  rights  ap- 
plied treaties  as  a  rule  of  decision,  the  former  asserting  that  ^^  ^'The 
courts  have  the  right  of  interpreting  treaties,  whenever  controversies 
which  require  such  interpretation  have  for  their  object  interests  within 
their  (the  courts')  jurisdiction."  But  this  view  has  been  by  no  means 
imiform,  and  it  seems  that  the  Coiar  de  Cassation  has  been  more  willing 
to  admit  the  applicability  of  treaties  than  the  Conseil  d'Etat.  Thus  the 
latter  has  held  in  a  number  of  opinions  that  a  person  cannot  demand 
the  interpretation  or  application  of  treaties  in  that  comi}.^ 

In  England  the  usual  rule  has  been  to  deny  the  applicability  of  treaty 
provisions  as  a  rule  of  decision  except  in  prize  coiu*ts,^^  although  a  re- 
cent decision  of  the  Court  of  Appeal  ^^  in  reference  to  the  right  of  an 
alien  enemy  to  sue  on  the  strength  of  the  Hague  Convention  relating 
to  land  warfare  ^^^  seems  to  throw  some  doubt  on  this  contention. 
The  court  did  not  apply  the  provision  in  question,  but  refused  to  do  so, 

^  Cowr  de  Cassation,  June  24, 1839,  Dalloz,  Juris,  Oen.,  Rept.,  t.  42,  s.  v.  Traits  Int. 
No.  154.  See  also  supra,  note  29  et  seq.  In  tiying  persons  extradited  from  abroad, 
the  Cour  de  Cassation  has  apptied  treaty  provisionB  in  upholding  the  view  of  the 
United  States  Supreme  Court  in  United  States  v,  Rauscher,  119  U.  S.  407,  Scott,  274 
(1886),  that  punishment  can  only  be  for  the  offense  for  which  extradition  has  been 
given.  Dalloz,  1874, 1 :502.  For  cases  in  which  the  Cour  de'Cassation  has  refused  to 
apply  treaties  see  decision  July  4, 1867,  Dalloz,  1867, 1:281,  in  which  it  was  held  that 
extradition  treaties  were  acts  of  govenmient  which  were  not  within  the  competence 
of  courts  to  explain  and  interpret.  In  a  much  critidzed  decision  of  Dec.  22,  1896 
{La  Constrvdion,  Ltd.)  the  Cour  de  Cassation  virtually  ignored  a  provision  in  the 
treaty  with  England  of  Apr.  30,  1862,  requiring  that  "all  companies  *  *  *  con- 
stituted and  authorized  in  conformity  with  the  laws  in  force  in  either  of  the  two  coim- 
tries ''  should  exercise  all  legal  rights  in  the  other.  The  court  held  that  the  nationality 
of  a  company  was  to  be  determined  by  the  place  of  its  principal  establishment,  and 
hence  the  company  iu  question,  with  its  principal  office  in  Paris,  although  estab- 
lished by  English  law,  was  not  entitled  to  the  treaty  privilege.  Barclay,  Companies 
in  France,  pp.  20,  95. 

«»  ArrSl  du  Consenl  d'Etat,  3:310,  389,  403,  457,  579;  4:122,  653. 

^  Supra,  note  54. 

i">  In  re  Merten's  Patents,  112  L.  T.  313  (1915);  Picciotto,  op.  cU.,  p.  72. 

"I  Hague  Conventions,  1907,  IV,  Annex,  Art.  23  (h). 
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not  because  the  treaty  was  inapplicable,  but  because  it  interpreted  the 
provision  as  applying  only  to  actions  brought  in  territory  under  mili- 
tary occupation. 

Analogous  to  the  application  of  treaties  as  a  rule  of  decision^  is  the 
application  of  the  regulations  and  decisions  of  arbitral  courts  and  other 
international  bodies.  In  the  United  States  it  has  been  held  that  such 
decisions  furnish  an  immediate  foundation  for  private  rights/^  al- 
though, as  in  the  case  of  tjreatiesi  such  rights  may  be  destroyed  by  act 
of  Congress.  ^^'  A  number  of  treaties  relating  to  international  arbitra- 
tion have  specifically  provided  that  rights  foimded  on  such  arbitral  de- 
cisions shall  be  given  the  same  facilities  of  execution  within  the  state 
as  would  be  given  to  the  decision  of  a  local  court.  ^^^  The  decisions  of 
the  mixed  international  court  in  Egypt,^^^  and  the  central  commission 
of  the  Rhine  "*  must  also  according  to  treaties,  be  applied  by  local 
courts,  whenever  necessary.  Treaties  have  sometimes  even  demanded 
the  application  and  execution  of  foreign  judgments  in  local  courts. 
Thus  the  Rhine  navigation  act  ^^^  provides  for  the  execution  of  the 
judgments  of  courts  of  the  riparian  states  in  other  such  states,  and  the 
Montevideo  convention  of  1889  ^^  guarantees  the  signatories  a  right  of 
appealing  to  the  judicial  authorities  of  any  other  signatory  to  aid  in  the 
application  of  a  judgment.    So  also  the  Berne  Railroad  Freight  Con- 

"*  La  Ninfa,  76  Fed.  Rep.  613.  The  claim  of  one  Gibbs  against  New  Granada 
was  arbitrated  under  a  treaty  of  Nov.  10, 1867,  and  recognised  as  good.  The  United 
States  before  paying  brought  it  under  the  new  treaty  with  Colombia  of  Nov.  10, 
1864,  whereupon  Gibbs  protested,  asserting  that  his  claim  was  res  adjudioata  and 
must  be  paid  by  the  United  States  Government.  This  assertion  was  upheld  by  Attor- 
ney General  Harmon,  13  Op.  19.  In  the  L'Abra  claims  where  Congress  had  authoiued 
a  resubmission  of  the  claims,  the  claimants'  right  was  held  debarred.  See  infra, 
note  113. 

"» Frelinghuysen  v.  Key,  110  U.  S.  363;  L'Abra  Silver  Mining  Co.  v.  U.  S.,  175 
U.  S.  423;  J.  W.  Foster,  The  Practice  of  Diplomacy,  New  York,  1906,  p.  370. 

^^«  Article  7  of  treaties  of  Chile  with  France,  Nov.  2, 1882,  with  Italy,  Dec.  7, 1882, 
with  Great  Britain,  Jan.  4,  1883,  with  the  United  States,  Aug.  7»  1892,  Martens,  N. 
R.  G.  ii,  9:704,  10:638,  9:445,  22:339. 

^^  Mixed  Court  of  Eigypt,  RegUm&nt  iPOrg.  Jud.,  tit.  1,  Art.  18,  Kaiifmann,  op, 
cU.f  p.  123. 

^^  Kaufmann,  op.  cU.f  p.  123. 

^^  Rhine  Navigation  Act.    Oct.  17,  1868,  Art.  40,  Martens,  N.  R.  G.  ii,  4:509. 

^"  Montevideo  Convention  Over  International  Right  of  Recourse,  June  11,  1889, 
tit.  3,  Art.  5,  Martens,  N.  R.  G.  ii,  18:415. 


Digitized  by 


Google 


THE  LEGAL  NATURE  OF  TREATIES  733 

vention  of  1890  ^^  pennits  local  courts  to  decide  certain  matters  and 
provides  that  such  decisions  shall  be  executed  by  the  courts  of  any 
signatory  state  without  further  trial.  Under  such  provisions  as  these, 
courts  of  states  which  recognize  the  legal  applicability  of  treaties  must 
also,  it  would  seem,  recognize  the  l^al  applicability  of  such  decisions 
and  regulations  made  in  pursuance  of  treaties. 

Both  treaties  and  arbitral  decisions  have  sometimes  been  resorted 
to  by  courts  as  a  source  from  which  to  determine  the  practice  of  nations 
and  from  that  the  rules  of  customary  international  law  bearing  on  the 
case  in  hand.  Such  a  use  of  treaties  is  of  course  distinct  from  that  just 
discussed.  As  evidence  of  conventional  international  law,  treaties  fur- 
nish not  only  a  formal  and  historical  but  also  a  juridical  source  of  law. 
As  evidence  of  customary  international  law  they  furnish  simply  evi- 
dence of  the  usage  which  constitutes  a  source  of  customary  international 
law.i» 

Treaties  have  thus  been  an  important  source  of  law  for  courts,  but 
in  varying  d^rees  in  different  states,  depending  upon  the  nature  of  the 
rule  sought  to  be  applied  and  the  extent  of  sanction  it  has  received  from 
the  public  officers  of  the  government.  Very  seldom  will  a  treaty  rati- 
fied by  the  executive  alone  have  an  immediate  legal  effect  in  respect  to 
private  rights,  except  in  prize  courts,  even  when  such  ratification  in 
theory  engages  the  responsibility  of  the  state.  In  all  countries,  assent 
of  the  l^islature  through  the  passage  of  an  enabUng  act  is  necessary 
to  give  a  complete  effectiveness  to  many  treaty  provisions,  especially 
those  requiring  an  appropriation  of  money,  or  demanding  a  criminal 
prosecution.  Legislative  assent  is  also  usually  necessary  to  make  l^al 
norms  of  the  provisions  of  treaties  affecting  personal  or  property  rights 
of  subjects,  the  situation  in  the  United  States  where  one  branch  of  the 
legislature,  acting  as  an  executive  council,  need  alone  give  assent,  being 
exceptional. 

With  the  present  embodiment  of  many  principles  of  general  inter- 
national law  in  conventions  to  which  most  of  the  important  nations 

^»  Berne  Convention,  Oct.  14,  1890,  Art.  56,  Martens,  N.  R.  G.  ii,  19.-289. 

^  For  an  excellent  discuflsion  of  the  relation  of  treaties  to  customary  international 
law,  see  Travers  Twiss,  Law  of  Nations  considered  as  Independent  Political  Commu- 
mties,  Oxford,  1884,  1:167,  el  aeq.,  and  Phillimore,  op.  cU,,  1:48. 
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are  signatory,  the  application  of  conventi&Dal-  int^matioHal  law  by 
courts  is  acquiring  increased  importanoe.  li^  sbould  be  obs^^ed,  how* 
ever,  that  such  conventions  are  frequentiy  sub|ect  to  limitatioDs  in 
application.  Thus  the  Hague  Ooayentions  rria&ig  to  the  law  of  war 
apply  in  terms  only  to  wars  in  which  all  belUgeroiitsttrv  siiMiDXJj^,  and 
of  course  aU  such  conventions  are  binding^oply  hetmewk  itigtotories,"^ 
There  are  also  frequeiEt  provisos  attachsd.  to.  rajtificatiinfl^'^aqKl-^aDme 
signatories  haiv«  never  ratified  at  aU.  Thus  ti^e  DeokusstiM  p|  I/oiido&i 
although*  sigxied  by  the  leading  naval  Ponretv,  ha£  never,  been  notified 
With  these  limitations,  these  lawHOoaking  oonvantioitt  ate^^tteaties  of 
the  same  le^  validity  as  the  usual  bi4atecal  treaty.  Thud  a  United 
States  court  sustained  an  arrest  and  intetnmeat,  under. ocdec. of  the 
President,  of  certain  Mexican  troops  violating  United  Sitateft.  t^nitoiy, 
as  no  deprivation  of  liberty  witiiout  due  procces  of  h^JPfyMWmk^ 
that  the  Hague  convention  of  1907,  to  which  both  the  United-Stales 
and  Mfixici^  were  signatories,  m  providing j9udi  interniadi^lijmifdied 
a  rule  of  law  immecfiately  applicable  by  the  President.  Consbquently 
in  acting  on  this  provision  ''due  process  of  iaw"  was  given. 

The  increase  in  the  number  of  treaties  providing  for  international 
co-operation  and  admiiasitiation  in  mattei»  affecting  private  li^ts 
and  the  duties  of  publio  oflieers,  aa  well  as  the  growing  prominence  of 
provisions  in  in-Iataral  tieBBfaes  rel^Uing  to  personal  and  {»x>perty  rigihts 
of  aliens,  aldo  increases  tibe  opportunities  foi:  a  judicial  application  of 
conventiopai'int«rn|it)0nitLl9w^.ajid  renders  it  necessary  that  the  con- 
stitutioDB  of  fitatos'be'  so  adjusted  that  the-  act  engaging  the  national 
responsibility'  to  fulfil  the  duties  required  by  these  treaties  founding 
an  international  legal  order,  shall  automatically  confer  authority  upon 
the  judicial  and  administrative  officers  to  perform  the  necessary  func- 
tions, as  well  as  an  obligation  upon  the  persons  throughout  that  legal 
order  to  obey  the  rules  therein  prescribed.  In  proportion  as  such  treaties 
multiply  in  number  and  are  thus  executable  by  l^al  process,  the  solidar- 
ity of  the  international  legal  ordw  will  increa^,  and  its  administratiDn 
through  judicial  tribunals  will  become  more  efficient. 

"1  Hague  Conventions,  1907,  III,  Art.  3;  IV,  Art.  2;  VI,  Art.  6;  VII,  Art.  7;  Vm, 
Art.  7;  DC,  Art.  8;  X,  Art.  18;  XI,  Art.  9;  XII,  Art.  51. 
^»  Ex  parte  Toecano,  208  Fed.  Rep.  938. 


Digitized  by 


Google 


THB  LBQAL  NATURE  OF  TREATIBS  735 

It  is  concluded  that  the  l^gal  nature  of  treaties  has  been  recognized 
in  the  leading  states  of  the  world,  subject  to  the  following  tendencies 
and  limitations. 

(1)  Treaty  provisions  have  been  to  an  increasing  extent  subject  to 
judicial  cognizance,  both  for  determining  jurisdiction  and  rules  of  de- 
cision as  a  result  of  two  movements: 

(a)  There  is  a  tendency  to  require  legislative  assent  to  treaties  as  a 
step  in  ratification  and  hence  to  give  them  in  fact  as  great  a  constitu- 
tional sanction  as  statutes;  and 

(b)  There  is  a  tendency  for  treaties  to  become  more  generally  of  an 
executory  nature,  founding  an  international  legal  order,  and  hence 
including  matters  appropriate  for  judicial  application. 

(2)  The  courts  of  different  states  have  applied  appropriate  treaty 
provisions  as  an  immediate  source  of  law  in  varying  degrees,  the  d^^ree 
of  recognition  being  in  the  order  here  given: 

(a)  In  the  United  States,  by  express  constitutional  provision,  courts 
will  apply  appropriate  treaty  provisions  in  the  same  manner  as  statutes, 
except  that  they  will  generally  follow  the  political  departments  of  gov- 
ernment in  the  interpretation  of  ''political  questions/'  and  Federal 
courts  will  not  assume  jurisdiction  of  criminal  prosecutions  and  possibly 
of  extradition  on  the  strength  of  tijsaty  provisions  alone. 

(b)  In  Switzerland,  by  express  constitutional  provision,  courts  have 
applied  appropriate  treaty  provisions  both  to  determine  jurisdiction 
and  rules  of  decision. 

(c)  In  Germany,  the  iq>propriate  provisions  of  treaties  published  in 
the  Reichagesetzblatt  have  the  same  l^al  validity  as  statutes,  apparently 
giving  adequate  basis  for  extradition. 

(d)  In  France  the  opinion  is  divided,  but  apparently  courts  will 
apply  appropriate  treaty  provisions,  except  those  interpretable  as  odes 
du  gouvemement  and  those  depriving  courts  of  a  jurisdiction  which  in- 
dividuals have  a  right  to  demand  under  the  civil  law.  Treaties  appear 
to  be  less  subject  to  judicial  cognizance  in  the  administrative  courts 
(except  the  Conseil  de  Prise)  than  in  the  ordinary  courts. 

(e)  In  England,  courts  (except  prize  courts)  will  not  apply  treaties 
as  such,  either  to  determine  their  jurisdiction  or  the  rule  of  decision. 
It  is  possible  that  international  law-making  conventions  may  be  an 
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exception  to  this  rule,  but  the  weight  of  opinion  seems  to  be  that  an 
enabling  act  of  Parliament  is  necessary  to  bring  the  requirements  of  a 
treaty  before  the  cognizance  of  the  ordinary  courts. 

(3)  In  no  country  are  treaty  provisions  of  an  evidently  political  char- 
acter, such  as  those  relating  to  alUances,  war  and  peace,  or  provisions 
evidently  requiring  legislative  action,  such  as  an  appropriation,  re- 
garded as  appropriate  for  judicial  application. 

(4)  Decisions  and  regulations  of  national  and  international  organs, 
when  specifically  authorized  by  treaty,  wiQ  generally  be  applied  by 
courts  in  the  same  manner  as  treaty  provisions. 

QuiNCY  Wbight. 
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International  law  concerns  itself  so  largely  with  a  state  of  war  that 
the  present  world-conflict  has  necessarily  had  an  important  bearing 
upon  many  of  its  usages  and  principles  and  the  opinion  has  been  freely 
expressed,  by  some  whose  views  are  entitled  to  respect,  that  the  events 
of  this  war  have  placed  the  science  itself  in  jeopardy.  Without  attempt- 
ing to  express  an  opinion  on  that  point,  it  is  clear  that  when  the  war 
is  over,  one  of  the  first  tasks  to  be  undertaken  must  be  the  readjust- 
ment of  the  dislocated  parts  of  the  83rstem  to  the  new  conditions  which 
have  arisen.  In  doing  this  we  shall  probably  be  led  to  trace  the  de- 
velopment of  the  principles  of  international  law  from  their  earliest 
formulation  up  to  the  present  day;  but  quite  outside  of  this  practical 
object,  the  accomplishment  of  which  must  be  left  to  the  future,  it  may 
not  be  without  interest  at  the  present  time,  from  the  purely  historical 
point  of  view,  to  recur  to  some  of  the  circumstances  in  which  the 
science  came  into  existence,  by  calling  attention  to  a  much  neglected 
book  which  shows  us  in  the  making  some  of  the  important  principles 
of  international  law  which  are  at  issue  today,  a  book  written  by  a  man 
who  introduced  the  modem  method  of  studying  that  subject.  The 
writer  to  whom  reference  is  made  is  Alberico  Gentili,  and  the  work  in 
question  is  his  Advocatio  Hispanica  or  the  Pleas  of  a  Spanish  Advocate. 

While  the  writings  of  his  great  rival,  Grotius,  have  been  discussed  by 
numberless  scholars  and  translated  into  many  different  languages, 
Gentili  was  practically  forgotten  for  three  centuries,  and  it  was  not 
imtil  1874,  when  Professor  Holland  delivered  his  inaugural  lecture  on 
the  great  jurist,  that  interest  in  his  work  began  to  revive.  At  last  in 
1908,  on  the  tercentenary  of  his  death,  his  admirers,  having  overcome 
the  opposition  of  the  church  from  which  he  had  withdrawn,  unveiled  a 
statue  in  his  honor  in  his  native  town  in  Italy.  The  reawakened  interest 
in  Gentili  has  brought  to  light  many  of  the  important  facts  in  his  life. 
His  career  was  a  picturesque  one — an  Italian  by  birth,  yet  Regius  Pro- 
fessor for  many  years  at  Oxford;  a  Prostestant  living  in  exile  on  account 
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of  his  faith,  but  accredited  advocate  of  his  Catholic  Majesty,  the  King 
of  Spain. 

From  the  little  village  of  Sanginesio  in  northern  Italy,  where  he  was 
bom  in  1552,  he  went  up  to  the  famous  univ^ty  of  Perugia,  which 
bestowed  upon  him  the  degree  of  Doctor  of  CivU  Law  when  he  was 
twenty  years  of  age.  With  his  natural  ability  and  with  the  support  of 
his  father,  who  was  a  man  of  substance  and  of  standing  in  the  profession 
of  medicine,  he  could  look  forward  with  confidence  to  an  honorable 
career  in  his  native  land,  but  Protestantism  had  infected  several  of  the 
cities  of  northern  Italy;  Alberico  and  his  father  became  adherents  of  the 
new  heresy,  and  in  1570  were  obliged  to  seek  r^uge  beyond  the  Al^ 
His  brother  Scipione  stopped  in  Germany  and  remained  there  to  pursue 
the  study  of  law  and  to  become  in  time  professor  at  the  University  of 
Altdorf .  Alberico,  however,  continued  his  journey  into  England,  where 
he  found  a  number  of  compatriots  who,  like  himself,  were  religious 
refugees.  One  of  these  introduced  him  to  Sir  Philip  Sidney,  to  whom 
GentUi  dedicated  his  first  great  work,  the  treatise  On  Embassies^  which 
was  brought  out  the  year  before  Sidney's  tragic  death  at  Zutphen.  This 
was  his  first  important  excursion  into  the  field  of  international  law,  and 
the  circumstances  in  which  he  came  to  take  up  the  work  are  worth  men- 
tiojung.  In  1580  the  famous  Jesuit  mission  under  Campion  and  Par- 
sons was  sent  to  En^and  to  organize  a  general  Catholic  movement 
against  Elizabeth.  The  Duke  of  Guise,  who  was  interested  in  the  plot, 
found  means  of  attaching  to  it  James  of  Scotland  and  Philip  of  Spain. 
By  1583  matters  were  nearly  ripe  for  action,  but  the  spies  of  Walsingham 
had  scented  the  coming  danger,  and  just  before  the  conspiracy  for  the 
assassination  of  Elizabeth  could  be  carried  out,  documents  were  discov- 
ered at  the  house  of  Thomas  Throgmorton,  one  of  the  active  participants 
in  the  plot;  he  was  put  on  the  rack,  and  all  the  plans  of  the  con- 
spirators were  laid  bare.  The  disclosures  involved  Mendoza,  the  Span- 
ish Ambassador  at  the  court  of  Queen  Elizabeth,,  and  inquiry  was  made 
of  Alberico  Gentili  if  Mendoza  could  be  sentenced  to  death  in  England 
Although  the  pressure  upon  Gentili  must  have  been  great  to  yield  to  the 
popular  demand  for  the  exemplary  punishment  of  the  man  who  had 
violated  the  elementary  principles  of  hospitality  in  supporting  the  plot 
of  the  assassins  and  revolutionists,  he  bravely  replied  that  no  other 
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action  could  be  taken  against  Mendoza  than  dismissal  from  England. 
Out  of  this  reply  he  developed  his  book  On  Enibames. 

To  a  second  Italian  exile  who  was  attached  to  the  court  of  Queen 
Elisabeth,  he  owed  his  introduction  to  Robert  Dudley,  the  Earl  of 
Leicester,  an  event  which  counted  for  so  much  in  his  subsequent  career. 
The  Earl  of  Leicester  was  at  that  time  Chancellor  of  Oxford  and  thanks 
to  his  influence  Gentili  was  received  as  a  Doctor  of  Civil  Law  at  Oxford 
and  made  Reader,  at  first  at  the  newly  established  St.  John's  College, 
and  later  at  New  College.  In  1587,  seven  years  after  his  arrival  in 
England,  he  was  advanced  to  the  position  of  Regius  Professor  of  Civil 
Law,  the  diair  occupied  in  oiu*  own  day  by  James  Bryce.  At  this  point 
in  his  career  he  turned  his  attention  largely  to  international  law,  and 
within  the  next  three  years  he  brought  out  the  great  work  by  which 
he  is  best  known,  his  treatise  On  the  Law  of  War.  His  literary  activity 
diiring  his  years  of  residence  in  England  was  prodigious.  In  addition  to 
works  on  international  law  and  on  civil  and  canon  law,  in  the  long  lists 
of  his  writings  which  Professor  Holland  has  drawn  up  one  finds  pam- 
phlets on  Virgil,  on  the  first  book  of  Maccabees,  on  the  Latin  of  the 
Vulgate  Bible,  on  the  orthography  of  Aldus  Manutius,  and  a  discourse 
in  praise  of  his  two  Alma  Maters,  Perugia  and  Oxford. 

To  his  affection  and  admiration  for  Oxford  he  gives  expression  in  a 
letter  of  dedication,  addressed  to  the  Earl  of  Leicester,  which  is  prefixed 
to  one  of  his  books  written  in  1582.  These  feelings  he  cherished  in  spite 
of  the  fierce  religious  controversy  which  raged  there  during  the  entire 
period  of  his  residence.  Cardinal  Pole  had  established  the  Catholics 
in  power,  when  he  entered  on  the  Chancellorship  of  the  University  in 
1556,  by  prohibiting  the  use  of  English  in  the  collie  halls,  by  burning 
English  bibles  in  the  market-place,  and  by  removing  Protestant  books 
from  the  libraries.  But  with  the  accession  of  Elisabeth  visitors  were 
appointed  ^'to  make  a  mild  and  gentle,  not  rigorous,  reformation." 
But  the  assumption  of  the  Chancellorship  by  Leicester  in  1564  and  his 
incumbency  of  this  office  for  twenty-four  years  led  to  results  which 
were  far  from  being  mild  and  gentle.  The  most  important  of  his  meas- 
ures, introduced  in  the  year  after  Gentili  reached  the  university,  stipu- 
lated that  all  students  above  sixteen  years  of  age  should  subscribe  to 
the  Thirty-nine  Articles  and  the  Royal  Supremacy.    Elizabeth's  early 
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ref onns  had  precipitated  a  struggle  between  the  Protestants  and  Catho- 
lics; the  new  rule,  although  directed  against  the  Catholics,  militated 
against  the  Puritans  and  led  to  a  feud  between  them  and  the  adherents 
of  the  Church  of  England.  Twenty  years  later  the  field  of  battle  shifts 
once  more.  As  early  as  1606  we  hear  of  William  Laud,  of  Gentili's  old 
collie,  St.  John's,  preaching  in  St.  Mary's  and  ''letting  fall  divers  pa^ 
sages  savouring  of  popery."  This  was  two  years  before  the  death  of 
Gentili,  and  in  his  last  days  he  must  have  looked  forward  to  stiU  another 
period  of  religious  dissension  in  his  beloved  university.  With  which  side 
in  these  various  controversies  he  was  friendly  we  do  not  know.  It  may 
be  surmised  with  considerable  probability,  however,  that  his  sympathies 
lay  with  the  Puritans.  Many  of  the  Protestant  refugees  were  radicals, 
and  Gentili's  intimate  relations  with  Leicester  would  bear  out  the  hy- 
pothesis that  he  belonged  to  the  religious  party  of  Leicester. 

It  was  only  natural  that  the  commissaries  who  visited  the  university 
from  time  to  time  to  satisfy  themselves  concerning  religious  practices 
there  should  inquire  into  the  private  life  of  members  of  the  suspected 
faction  with  special  care.  In  the  history  which  RashdaU  and  Rait  have 
written  of  New  College,  where  Gentili  lived,  we  find  some  records  of 
the  results  of  these  investigations  which  throw  an  interesting  light  on 
conditions  in  the  college.  We  learn  that  ''Richard  Deale,  civilian,  ac- 
cused of  wearing  a  yellow  doublet,  pleaded  that  it  was  subnisi  cohriSj 
also  of  frequent  absence  from  morning  chapel,  which  he  denied."  "Bene- 
dict Quarles  was  accused  of  pawning  his  gown,  books,  and  other  goods 
potandi  et  Ivxuriandi  causa.^'  "Christopher  Diggles  was  accused  of 
frequenting  suspected  places  for  the  purpose  of  dancing."  "Edward 
White  was  accused  of  reading  profane  books  in  Chapel,  and  at  other 
times  the  hours  of  the  Virgin."  "Thomas  Reading,  M.A.,  Reader  of 
Greek  in  the  Collie,  was  accused  of  n^ligently  reading  that  tongue." 
Two  of  the  r^ulations  which  grew  out  of  a  visitation  made  to  New 
College  shortly  before  the  appointment  of  Gentili  to  a  Readership  there 
are  interesting  in  connection  with  GentUi's  work  in  that  college.  They 
are  to  the  following  effect:  (1)  "The  Readers  of  Philosophy  and  Law 
are  required  to  lectiu^  five  times  a  week,"  and  (2)  "The  disputations 
are  frequently  begun  late  at  night,  and  only  last  a  quarter  of  an  hour. 
They  are  in  future  to  b^n  not  later  than  8  P.  M.  and  to  last  two  hours." 
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Both  Queen  Elizabeth  and  King  James  took  a  lively  interest  in  Oxford, 
and  a  few  years  after  Gentili's  advancement  to  a  Regius  Professorship 
the  Queen  made  a  ceremonious  visit  to  the  university.  From  a  Cam- 
bridge gentleman  who  attended  Lord  Burleigh  on  the  visit  we  have  a 
long  account  of  the  programme  which  was  carried  out  for  the  edification 
and  entertainment  of  Elizabeth.  It  ran  through  a  period  of  six  days, 
from  September  22  to  28,  1592,  and  included  a  portentous  series  of 
sermons,  addresses,  and  disputations,  so  that  we  are  not  surprised  to 
hear  of  the  impatience  of  the  Queen  in  the  middle  of  a  particularly 
tedious  session  when  ''the  Proctors  uttering  their  accustomed  words 
unto  the  Replier,  viz,,  'Procede,  Magister,'  her  Majestic,  supposing 
it  had  been  spoken  to  the  Answerer,  said,  that '  He  had  bene  aheady  too 
longe.'"  The  public  exercises  of  the  last  day  must  have  been  those 
with  which  Gentili  was  most  concerned,  for  they  were  given  over  to 
law  and  divinity.  ''At  three  of  the  clock  in  the  aftemoone,  hir  Majestie 
being  again  come  to  St.  Marye's  (attended,  as  already  sayd),  Mr.  Dr. — 
B —  answered  in  Law,  and  four  other  Doctors  replied.  The  question 
which  they  most  stood  upon  was  this;  viz,,  'An  Judex  debet  judicare 
secundum  allegata  &  probata,  contra  Conscientiam?'  which  (after  the 
Disputation)  was  concluded  in  the  affirmative  by  Mr.  Dr.  (Francis 
Bevans,  LL.D.),  Master  of  Jesus  Colledge  there,  and  then  Chancellor 
of  Hereford."  We  may  surmise  with  some  plausibility  that  Gentili,  the 
Regius  Professor  of  Civil  Law,  was  one  of  the  "four  other  Doctors"  who 
replied. 

It  would  be  interesting  to  know  who  the  friends  of  Gentili  were  during 
his  residence  at  Oxford,  but,  with  the  exception  of  a  few  men  to  whom 
he  refers  in  his  Advocatio  and  in  other  writings,  we  cannot  say.  Laud 
and  Hobbes  came  to  the  university  during  his  time,  but  they  were  much 
younger  than  he  was.  To  one  of  his  contemporaries.  Sir  Thomas  Bodley, 
however,  we  feel  that  he  must  have  been  drawn  by  the  common  passion 
which  both  men  had  for  books,  of  which  in  the  case  of  GentiU  we  have 
such  striking  proof  in  his  Advocatio. 

The  composition  of  the  book  just  mentioned  falls  during  the  closing 
years  of  his  life,  and  the  work  was  not  published  until  after  his  death. 
During  the  last  part  of  the  sixteenth  century  and  the  early  years  of  the 
seventeenth,  Spain  and  the  Netherlands  were  at  war  with  each  other. 
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Out  of  this  conflict  there  developed  between  the  Spanish  and  the  Dutch 
a  great  many  difficult  questions  of  international  law,  in  which  England 
as  a  neutral  nation  was  concerned,  and,  as  Gentili's  brother  Scipione 
remarks  in  his  preface  to  the  Advocatio,  James  I  '^  could  not  help  allow* 
ing  the  controversies  and  quarrels  which  these  people  had  referred  to 
him  to  be  settled  in  accordance  with  the  principles  of  law  and  equity/' 
The  cases  at  issue  were  heard  by  the  English  Court  of  Admiralty,  and 
Alberico  Gentili,  with  the  approval  of  King  James,  represented  the 
interests  of  Spain  at  the  hearings.  He  acted  in  this  capacity  from  1605 
up  to  his  death  in  1608.  His  appointment  to  this  post  testifies  to  the 
high  esteem  in  which  he  was  held  as  a  jurist  and  to  the  reputation 
throughout  the  world  which  his  writings  on  international  law  had 
brought  him.  Perhaps  the  opinion  which  he  rendered  to  the  English 
court  in  the  case  of  the  Ambassador  Mendoza  also  made  the  King  of 
Spain  look  with  favor  on  his  appointment. 

The  arguments  which  he  made  in  support  of  Spanish  claims,  and 
the  opinions  which  he  wrote  on  other  matters  of  international  and  of 
private  law  were  published  after  his  death  and  at  his  request  in  the 
Advocatio  Hispanica.  Within  my  somewhat  limited  acquaintance  with 
legal  works  of  this  period  this  book  is  unique.  It  is  unique  in  two  re- 
spects. The  jurists  who  preceded  Gentili  or  were  his  contemporaries 
composed  treatises  on  general  subjects  or  comments  and  observations 
on  particular  laws  or  fictitious  legal  cases.  In  this  book  Gentili  presents 
the  arjguments  actually  made  before  the  court  and  where  important 
issu^  were  at  stake.  We  have  in  it  therefore  the  actual  application 
of  the  principles  of  international  law  to  concrete  cases.  Dealing  as  it 
does  largely  with  decisions,  precedents,  and  usage,  it  is  conceived  more 
in  the  spirit  of  modem  discussions  of  the  subject  than  any  of  the  other 
legal  writings  of  the  time.  It  is  unique  also  in  the  fact  that  it  has  a 
personal  note  in  the  letters  which  it  contains  addressed  by  the  author 
to  the  Spanish  Ambassador  and  to  others  on  certain  cases  after  the  de- 
cision on  them  had  been  rendered. 

The  presence  in  the  book  of  one  class  of  questions  illustrates  some 
of  the  important  changes  which  civilization  has  imdergone  since  the 
sixteenth  century.  The  pirate,  the  privateer,  the  Berber,  and  the 
Turk  figure  largely  in  Gentili's  pages.    What  constituted  piracy?    This 
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was  a  delicate  question  in  the  da3rs  of  Sir  Francis  Drake  and  the  ^'Sea 
Beggars/'  and  the  line  between  piracy  and  legal  warfare  was  not  an  easy 
one  to  draw.  If  one  bought  property  directly  from  pirates,  could  he 
acquire  legal  ownership  of  it?  Gentili  thought  he  could  not,  but  if  one 
bought  through  the  fiscus  of  Barbary  property  taken  by  pirates,  the 
case  was  more  difficult  because  of  the  quasi-legal  standing  of  Barbary 
among  the  states  of  the  world.  So  far  as  the  Turk  was  concerned,  eccle- 
siastical tradition  and  canon  law  taught  that  there  was  a  perpetual 
state  of  war  between  the  believer  and  the  infidel  and  that  the  Christian 
might  have  no  dealings  with  the  infidel.  Gentili  boldly  challenges  this 
doctrine  in  the  name  of  the  law  of  nations  which,  as  he  says,  makes  no 
distinction  between  nations.  He  challenges  it  in  the  name  of  England, 
because  England  has  no  perpetual  enemies.  He  still  retains  a  vestige  of 
the  old  prejudice  against  the  Turks  in  holding  that  their  testimony  may 
not  be  taken  against  Christians. 

To  the  old  regime  belongs  also  the  practice  of  requisitioning  in  time 
of  war  the  ships  of  a  friendly  people.  In  one  of  their  wars  with  Turkey 
the  Tuscans  requisitioned  an  EInglish  ship  which  touched  at  one  of  their 
ports.  She  came  safely  through  the  war,  but  was  lost  on  the  return 
voyage.  Gentili  does  not  seem  to  think  that  the  action  of  the  Tuscans 
in  appropriating  an  English  vessel  for  their  own  purposes  constituted  a 
breach  of  international  usage,  but  he  maintains  that  they  may  be  held 
in  damages  for  the  loss  of  the  ship.  In  this  cat^^ry  of  questions  which 
have  been  settled  once  for  all  since  GentUi's  time  should  probably  be 
placed  the  important  case  with  which  the  book  opens.  A  Spanish  ves- 
sel, which  had  been  captured  by  the  Dutch,  was  being  navigated  by 
them  through  English  waters  when  the  English  authorities  took  pos- 
session of  it  and  the  case  was  heard  before  the  Admiralty.  The  questions 
at  issue  were  fundamental  and  were  much  in  dispute.  Did  the  authority 
of  a  state  extend  beyond  its  coast-line,  and,  if  it  did,  to  what  point  did 
it  reach?  If  the  subjects  and  the  property  of  one  belligerent  Power 
were  brought  by  the  subjects  of  another  belligerent  Power  within  the 
jurisdiction  of  a  state  friendly  to  both  did  they  regain  their  original 
status  or  not?  These  two  questions  GentiU  discusses  at  great  length 
with  much  acumen  and  learning.  Territory,  he  says,  covers  water  as 
well  as  land,  and  he  quotes  without  dissent  the  claim  which  the  Vene- 
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tians  and  the  Genoese  made  to  jurisdiction  up  to  one  hundred  miles 
from  the  coast.  It  is  reasonably  clear,  however,  that  although  the 
principle  was  recognized  that  jurisdiction  extended  beyond  the  coast- 
Une,  the  limit  of  its  extent  had  not  been  fixed.  On  the  point  of  owner- 
ship Gentili  maintained  that  ownership  could  not  be  acquired  by  a 
belligerent  until  the  captured  property  had  been  brought  within  forti- 
fied Unes,  and  that  furthermore  as  soon  as  the  Spanish  prisoners  and  the 
captured  Spanish  property  came  imder  the  English  jurisdiction,  Spain 
automatically  acquired  ownership  again.  In  this  connection  he  drew 
an  interesting  analogical  argument  from  the  canon  law.  If  a  culprit, 
he  says,  be  taken  into  a  church  or  a  graveyard  by  a  sheriff,  the  secular 
control  over  him  lapses,  and  he  may  not  be  taken  therefrom  by  force. 
Probably  Gentili's  arguments  on  these  matters  contributed  largely  to 
settle,  for  the  future,  phases  of  these  two  great  questions,  of  jurisdiction 
beyond  the  coast-line,  and  of  the  rights  of  belligerents  in  neutral  terri- 
tory. 

The  majority  of  the  cases  which  he  pleads,  however,  involve  questions 
that  in  one  aspect  or  another  are  still  much  under  discussion.  A  friend 
inquires  of  him,  for  instance,  if  the  naturalization  of  a  Dutchman  in 
England  will  make  the  Dutchman's  son  a  British  subject.  The  Spanish 
Ambassador's  right  to  intervene  in  civil  actions  in  the  English  courts 
in  behalf  of  Spanish  subjects  is  questioned,  and  the  Ambassador  appeals 
to  Gentili  for  advice.  The  author  urges  repeatedly  in  one  form  or 
another  the  English  doctrine  of  the  freedom  of  the  high  seas.  ^'Et  iter 
marinum,  rum  est  Uberrimumf'*  he  says.  On  the  other  hand,  the  rights 
of  a  harbor  must  be  protected  at  all  costs.  One  case  which  he  argues 
is  that  of  a  Spanish  vessel  carrying  troops  or  suppUes  to  the  Netherlands 
which  had  been  attacked  ofif  an  English  port  and  had  taken  refuge  in 
the  harbor.  The  Dutchmen  seem  to  have  been  l3ring  off  the  port  when 
the  trial  opened  waiting  for  the  Spaniards  to  come  out.  Gentili  main- 
tains that  the  course  pursued  by  the  Dutch  is  in  violation  of  English 
sovereignty,  that  the  King  of  England  should  give  the  Spaniards  a  safe 
conduct,  not  to  Spain,  but  to  Belgium,  whither  they  had  been  going, 
and  should  hold  the  Dutch  back  imtil  the  Spaniards  had  reached  a  safe 
distance. 

In  one  argument  in  defense  of  maritime  rights  he  takes  even  a  more 
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advanced  position  than  is  commonly  assumed  today.  The  Tuscans 
and  the  Twcka  were  raiding  each  other,  although  Gentili  sa3rs  that  a 
state  of  legal  warfare  did  not  exist  between  them;  a  Tuscan  ship  of  war 
attempted  to  stop  an  English  merchant  vessel  carrying  Turks  and  Turk- 
ish property,  and  the  Englishmen  resisted.  Gentili  claims  damages  for 
the  loss  suffered  by  the  English  and  in  the  course  of  his  argument  says: 
*'  The  defense  made  by  the  English  wad  honorable  in  behalf  of  the  Turks, 
who  certainly  would  have  been  molested  on  board  the  ship  of  our  coun- 
trymen by  the  Tuscans.  Thus  wrong  is  done  to  us  when  it  is  done  to 
another  who  is  in  our  home,  for  a  ship  herself  is  likened  to  a  home." 

One  of  the  cases  which  he  pleads  has  a  double  interest  for  us  because 
it  illustrates  his  method  of  argumentation  and  concerns  a  subject  which 
is  much  discussed  at  the  present  time.  In  a  passage  in  one  of  his  speeches 
he  tells  us  that  before  appearing  in  court  it  was  his  practice  to  turn  over 
in  his  mind  everything  which  could  be  said  in  support  of  his  opponents. 
Indeed  the  early  part  of  most  of  his  arguments  consists  of  a  categorical 
statement  of  the  case  of  the  opposite  side,  supported  by  the  laws  and 
text-writers  who  could  be  cited  in  its  defense.  In  illustration  of  this 
characteristic  scholastic  method,  and  because  of  the  present-day  interest 
of  the  issue  involved  in  the  suit  in  question  it  may  be  worth  while  to 
give  an  abstract  of  his  argument. 

An  English  ship  while  en  route  to  Constantinople  with  a  cargo  of 
general  merchandise  and  powder,  pulms  tormentariiLs,  as  Gentili  calls 
it,  was  seized  by  the  Sardinians  and  Maltese  and  the  cargo  confiscated. 
Gentili  appeared  for  the  English  owners  to  contest  the  right  of  confisca- 
tion. Let  us  present  his  conclusions  in  the  same  systematic  way  in  which 
he  sets  them  forth  in  his  plea  in  court.  At  the  outset  come  the  argu- 
ments, marshalled  firstly,  secondly,  and  so  forth,  from  the  standpoint 
of  the  Sardinians  and  Maltese:  (1)  The  civil  law,  as  it  stands  in  the 
codex  of  Justinian,  prescribes  capital  punishment  for  anypne  who  shall 
furnish  the  barbarians  with  munitions  of  war;  (2)  The  canon  law  imposes 
excommunication  upon  Christians  who  send  arms  to  the  Saracens,  and 
the  Saracens  are  amalgamated  with  the  Tiu'ks;  (3)  The  precedent  of 
the  Hanseatic  cities  which  were  forbidden  to  furnish  munitions  of  war 
to  the  Spaniards,  when  Spain  and  England  were  at  war,  shows  that  it  is 
contrary  to  the  law  of  nations  for  a  neutral  people  to  send  arms  to  bel- 
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ligerent  nations  with  whom  they  are  at  peace,  and  in  this  connection 
he  coins  the  apothegm:  ''Do  not  mito  others  what  ye  would  not  that 
they  should  do  unto  you;"  (4)  The  treaty  between  England  and  Spain 
forbids  either  people  to  furnish  aid  to  the  enemy  of  the  other,  and  Spain 
is  the  Ally  of  the  Emperor  who  is  at  war  with  the  Turks.  Therefore 
the  English  may  not  aid  Turkey.  Indeed  Christians  are  at  all  times  at 
war  with  the  Turks. 

In  reply  to  his  own  formulation  of  the  arguments  of  his  opponents 
Gentili  maintains:  (1)  Part  of  the  cargo  was  made  up  of  lawful  mer- 
chandise, and  that  at  least  is  exempt  from  confiscation,  unless  it  can 
be  shown  that  the  owners  of  the  lawful  merchandise  were  cognisant 
of  the  unlawful  goods;  (2)  The  Enghsh  were  en  route.  They  might  have 
turned  back  before  reaching  Constantinople.  The  offense  had  not  been 
committed  until  the  act  was  complete;  (3)  The  powder  may  have  been 
intended  for  the  ship's  defense.  Even  in  those  states  where  the  exporta- 
tion of  grain  is  forbidden  a  man  going  abroad  may  take  enough  with  him 
for  his  journey,  and  if  the  English  had  any  powder  left  over  it  would 
have  been  lawful  for  them  to  sell  it  at  their  joumey^s  end;  (4)  The 
carriage  of  powder  would  not  be  unlawful  per  se.  The  powder  might 
have  been  used  by  one  faction  of  the  Turks  against  another;  (5)  The 
English  owners  made  out  manifests  before  the  proper  English  officials 
and  under  the  Orders  in  Council  of  Queen  Elizabeth  may  carry  their 
goods  anywhere.  The  English  have  therefore  observed  the  Elnglish 
statutes  and  they  cannot  be  held  amenable  to  the  laws  of  any  other 
sovereign;  (6)  The  treaty  between  England  and  Spain  does  not  apply 
in  this  case,  because  Spain  is  not  at  war  with  Turkey,  and  the  naming 
of  the  King  of  Spain  among  the  aUies  of  the  Emperor  is  a  formality 
without  meaning.  Accordingly  GentiU  concludes  that  the  Maltese  may 
obstruct  the  trade  of  England  with  the  Turks  but  may  not  punish  Eng- 
hsh shipowners  in  person  or  in  property. 

The  serious  tone  of  the  arguments  in  the  Advocatio  is  relieved  now 
and  then  by  confidential  letters  of  comment  on  topics  connected  with 
some  of  the  cases.  These  letters  sometimes  reveal  the  shrewdness  of 
Gentili  or  throw  light  on  contemporary  conditions.  Thus,  in  writing 
to  the  junior  counsel  in  one  of  the  cases  in  which  they  both  appeared, 
he  says: 
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Your  arguments  were  outside  the  iM^eseut  inquiry.  Most  learned  man, 
always  remember  to  notice  the  form  which  the  question  takes,  although 
you  both  can  include,  and  perhaps  also  at  times  ought  to  include  what 
may  either  not  be  pertinent  to  the  matter,  or  may  be  of  no  wei^t. 
By  such  things  some  judges  are  often  more  infiuenoed  than  they  are  by 
appropriate  and  sound  considerations. 

In  another  personal  letter  he  says  of  a  judge  before  whom  he  had  re- 
cently appeared: 

At  eight  o'clock  in  the  evening  he  was  asked  by  me  to  examine  all  the 
points — at  sunrise  the  next  morning  he  gave  a  judgment  against  us,  and 
on  another  occasion  after  hearing  the  representations  of  six  advocates 
on  the  other  side  up  to  the  hour  for  dinner,  right  after  dinner  he  gave  an 
interlocutory  decree,  without  examining  other  statements  (I  believe  this 
at  any  rate)  or  the  opinion  of  Cravetta  (this  I  know  for  sure),  on  which 
our  strongest  argument  was  based. 

The  attitude  which  Gentili  took  toward  the  different  branches  of  law 
and  the  method  which  he  followed  in  establishing  judicial  principles  are 
more  clearly  shown  in  the  Adwcatio  than  in  any  of  his  other  writings, 
and  perhaps  in  that  fact  the  primary  importance  of  this  work  lies.  In 
the  first  place  he  broke  away  from  ecclesiastical  tradition.  Most  of  his 
predecessors,  men  like  Covarruvias,  Suarez,  Molina,  and  Soto,  who  were 
Catholic  theologians,  carried  over  into  their  discussions  of  international 
law  the  principles  of  the  canon  law  and  the  method  of  a  priori  reasoning. 
Gentili  was  a  jurist  by  profession;  his  adherence  to  Protestantism  re- 
leased him  from  ecclesiastical  preconceptions,  and  the  bent  of  his  own 
mind  seems  to  have  led  him  to  the  practice  of  examining  concrete  cases 
of  his  own  time  and  of  drawing  practical  rules  from  them.  He  may 
therefore  with  propriety  be  called  the  founder  of  the  modern  historical 
school  of  international  law.  It  is  characteristic  of  this  change  of  attitude 
in  the  study  of  the  law  of  nations  that  probably  not  one  in  fifty  of  lus 
own  references  in  the  Advocatio  is  to  the  canon  law,  and  when  the  usages 
of  the  law  of  nations  and  the  teachings  of  the  canon  law  come  into  con- 
flict, as  they  do  in  the  discussion  given  above  of  the  right  of  the  English 
to  trade  with  the  Turks,  canon  law  must  yield. 

He  broke  away  from  his  predecessors  also  in  giving  up  largely  the 
attempt  to  cast  the  law  of  nations  in  the  mould  of  the  Roman  civil  law. 
The  civil  law,  commentators  on  it,  and  precedents  from  antiquity  are 


Digitized  by 


Google 


748  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

frequently  cited,  but  rather  by  way  of  confiiming  or  illustrating  rules 
derived  from  contemporary  usage.  At  the  same  time  he  stands  between 
the  ancient  and  the  modem  world,  and  his  inheritance  from  the  ancient 
world  is  evident  in  many  ways.  It  comes  out  in  the  scholastic  form  of 
his  argumentation,  which  carries  us  back  to  the  schools  of  the  Middle 
Ages.  It  appears  occasionally  in  a  casuistical  argument,  as  it  does  in  the 
fanciful  distinction  which  he  tries  to  make  in  one  passage  between  the 
meanings  of  eacterus,  exUmus,  and  extraneua,  or  in  the  insistence  in  an- 
other connection  on  an  exact  analogy  between  physical  and  l^al  pro- 


Great  as  were  his  achievements  in  the  field  of  international  law,  yet 
in  stemming  the  tide  in  England  which  was  setting  toward  the  common 
law  he  was  doomed  to  failure.  He  fought  earnestly  in  this  cause,  but  it 
was  a  lost  cause,  as  he  himself  seems  to  recognize  at  the  dose  of  one  of 
his  speeches  recorded  in  the  Advocatio: 

Granted  that  these  pettifoggers  of  the  conmion  law  have  pushed  their 
way  into  marriage  cases,  into  testamentary,  ecclesiastical,  and  mari- 
time cases,  and  into  others  of  this  sort,  although  such  cases  have  always 
been  held  to  be  the  peculiar  province  of  those  versed  in  the  civil  law, 
but  granted,  I  say,  that  they  have  pushed  their  way  in,  simply  because 
those  cases  had  to  do  with  Englishmen,  with  English  concerns,  with 
transactions  carried  on  in  England;  on  this  account,  pray,  shall  they 
rush  in  and  seize  these  cases  involving  foreigners?  Even  though  this 
state  of  affairs  is  in  part  to  be  explained  by  the  constantly  increasing 
power  of  those  who  study  the  common  law,  still  the  old  landmarks  should 
be  preserved. 

In  one  of  the  two  tasks  then  to  which  he  devoted  himself,  he  in  part 
failed,  I  mean  in  maintaining  the  supremacy  of  the  civil  law  over  the 
common  law  in  regulating  those  transactions  in  which  the  dvil  law 
seemed  to  him  especially  applicable.  In  the  other  he  succeeded,  for 
he  set  forth  once  for  all  in  his  writings  the  correct  method  to  be  employed 
in  establishing  the  prindples  of  the  law  of  nations,  and  he  illustrated  in 
the  Advocatio  its  practical  application  in  settling  the  actual  controversies 
which  had  arisen  between  the  peoples  of  his  time. 

Frank  Frost  Abbott. 
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SOME  QUESTIONS  OF  INTERNATIONAL  LAW  IN  THE 
EUROPEAN  WAR  * 

XI 

The  Sale  and  Exportation  of  Arms  and  Munitions  op  War  to 

Belligerents 

The  policy  of  the  United  States  Government  in  permitting  the  exporta- 
tion of  arms,  munitions,  and  other  war  suppUes  for  the  use  of  belligerents 
during  the  present  war  has  been  the  subject  of  much  discussion  in 
Congress  and  in  the  press  and  has  provoked  diplomatic  remonstrances 
from  the  Governments  of  Germany  and  Austria-Hungary.  As  a  general 
proposition,  it  has  been  admitted  by  those  who  complain  of  the  extensive 
traffic  which  has  gone  on  between  American  manufacturers  and  certain 
of  the  belligerents,  that  neutral  governments  are  not  by  the  existing 
rules  of  international  law  bound  to  prevent  their  nationals  from  engaging 
in  such  traffic;  but  it  has  been  argued  that  special  circumstances  to 
which  the  present  war  has  given  rise  give  a  ''new  conception  to  the 
aspect  of  neutrality"  and  that  an  abnormal  and  unprecedented  situation 
has  been  created  which  makes  the  continued  furnishing  of  arms  and 
munitions  to  the  belligerents  on  one  sidOi  when  their  adversaries  are 
unable  to  avail  themselves  of  the  American  markets,  a  violation  of  the 
spirit  of  strict  neutrality. 

In  consequence  of  the  unexampled  magnitude  of  the  war  and  the 
huge  demand  which  it  created  for  American  arms,  munitions  and  other 
supplies,  a  demand  which  was  augmented  by  the  closing  of  the  markets 
of  the  neutral  states  of  Europe  to  the  various  belligerents,  the  arms 
and  munitions  industries  of  the  United  States  quickly  ''soared  to  un- 
imagined  heights."  Existing  establishments  were  promptly  enlarged, 
and  were  operated  night  and  day  to  the  full  limit  of  their  capacity,  two 
and  sometimes  three  shifts  of  workingmen  being  employed  for  the 

^  Continued  from  previous  numbers  of  the  Journal. 
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purpose.'  As  a  result,  their  output  was  doubled,  and  in  some  cases 
trebled.  In  some  instances  establishments  for  the  manufacture  of 
clocks,  typewriters,  locomotives,  and  other  articles  were  converted  into 
manufactories  for  the  production  of  war  supplies.  So  enormous  were 
the  demands  and  so  alluring  were  the  profits  that  new  industries  were 
quickly  organized,  and  in  several  instances  populous  cities  sprang  into 
existence  as  if  by  magic,  the  entire  populations  of  which  were  engaged 
in  the  manufacture  of  suppUes  to  meet  the  necessities  of  the  war.'  The 
Governments  of  Germany  and  Austria-Hungary,  as  well  as  large  num- 
bers of  their  sympathizers  in  this  country,  protested  and  asserted  that 
in  permitting  the  territory  of  the  United  States  to  become  the  seat  of 
such  a  traffic,  in  fact  for  the  benefit  of  the  Entente  Powers  alone,  the 
government  was  violating  the  spirit  if  not  the  letter  of  the  law  of  neu- 
traUty. 

Do  the  established  rules  of  international  law  impose  on  the  govern- 
ments of  neutral  states  an  obligation  generally  to  prevent  their  nationals 
from  selling  and  transporting  arms  and  munitions  to  any  belligerents 
who  may  wish  to  buyY  If  not,  are  there  conceivable  special  circum- 
stances which  may  make  it  their  duty  to  do  so  in  order  to  preserve  the 

'  The  Remington  Arms  CompaDy  is  reported  to  have  added  eleven  new  buildin^a 
at  a  cost  of  approximately  $3,000,000  to  its  plant  during  the  early  months  of  the  war. 

*  It  is  impossible  to  give  even  apixoximately  correct  figures  of  the  volume  of  this 
trade.  The  daily  press  frequoitly  contained  reports  of  contracts  with  agents  of  the 
British,  Ftench,  and  Russian  Governments  for  fifty-million  and  hundred-million 
dollar  orders.  According  to  statistics  compiled  by  the  Department  of  Commerce 
(published  in  the  Congressional  Record  of  January  13,  1916,  pp.  1071-1072)  the 
value  of  exports  of  munitions  alone  during  the  first  nine  months  of  the  year  1915 
exceeded  the  value  of  those  for  the  corresponding  months  of  1913  by  $160,000,000. 
It  was  estimated  that  the  value  of  the  exports  of  explosives  and  fire  arms  to  b^ 
ligerent  countries  during  the  month  of  October,  1915,  exceeded  that  of  October,  1913, 
by  $18,000,000.  The  increased  exports  of  such  artides  as  horses,  woolen  goods, 
automobiles,  etc.,  during  the  same  month  amounted  to  $21,000,000.  The  increase 
in  food  stufis,  a  very  large  proportion  of  which  was  doid>tless  used  for  feeding  armies, 
amounted  to  $26,000,000.  According  to  information  given  out  by  the.  Department 
of  Commerce  on  May  31,  1916,  the  total  purchases  of  arms  and  munitions  in  the 
United  States  during  the  first  twenty  months  of  the  war  amounted  to  $388,000,00a 
By  July  16  the  amount  had  gone  up  to  $446,000,000.  .  During  the  month  of  March 
more  than  $50,000,000  worth  of  munitions  were  exported  from  the  United  States. 
Shipments  of  high  explosive  shells  and  shrapnel,  it  was  said,  amounted  to  $1,000,000 
per  day,  while  $500,000  worth  of  powder  was  being  exported  daily  to  Europe. 
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i^irit  as  well  as  the  fonn  of  neutrality?  And  if  so,  may  it  be  done  at 
any  time  during  the  progress  of  the  war  when  the  effect  would  be  to 
alter  the  existing  situation  to  the  advantage  of  one  belligerent  and  to 
the  detriment  of  the  other? 

The  first  question  can  only  be  answered  in  the  negative.  A  neutral 
government  is  not  legally  bound  to  forbid  its  nationals  from  selling  and 
transporting  for  the  use  of  belligerents,  arms,  munitions,  or  any  other 
supplies  which  they  may  wish  to  buy/  Fully  nine-tenths  of  the  text- 
writers  on  international  law  who  have  expressed  opinions  on  the  question 
have  pronounced  in  favor  of  this  view.  It  is  the  view  on  which  states 
have  generally  acted  in  the  past;  and  it  is  the  view  formally  expressed 
in  two  international  conventions  adopted  by  the  Second  Hague  Con- 
ference. 

It  would  be  a  work  of  supererogation  to  cite  all  the  text-writers  and 
jurists  of  repute  from  Albericus  Gentilis  to  the  present  ^  who  have  af- 
firmed this  view.  The  opinion  expressed  by  Jefiferson  as  Secretary  of 
State  in  1793,  when  the  British  Government  complained  of  the  sale  by 

*  This  is  expressly  affirmed  by  Article  7  of  the  Hague  Conventions  Noe.  V  and 
XIII  of  1907.  The  latter  convention  has  been  ratified  by  twenty  five  and  adhered  to 
by  three  non-signatory  Powers,  including  Germany  and  Austria-Hungaiy,  and  none 
of  them  reserved  their  ratification  to  Article  7.  It  can  hardly  be  maintained  that 
because  several  of  the  belligerents  in  the  present  war  have  not  ratified  the  conven- 
tions, Article  7  of  either  convention  is  not  binding.  This,  because  the  rule  laid 
down  by  Article  7  is  declaratory,  not  amendatory,  of  the  existing  law  of  nations.  Com- 
pare editorials  in  this  Journal  for  July,  1915,  p.  688,  and  October  15, 1915,  p.  932. 
Furthermore,  the  provisions  of  Article  20  of  Convention  V  and  of  28  of  Convention 
XIII,  that  they  shall  apply  only  as  between  the  contracting  parties,  have  no  force 
except  in  so  far  as  the  convention  imposes  restrictions  on  the  sovereignty  of  neutral 
states;  they  do  not,  therefore,  apply  to  provimons  which  merely  affirm  existing  rights. 
Compare  De  Lapradelle,  "Le  marchS  des  armea  aux  EUUs  Unis  et  le  Devoir  dea  Nevr 
tres"  (Revue  PoUUque  et  ParlemerUaire,  Oct.,  1915,  p.  9).  l^e  discussions  of  the  sub- 
ject at  the  Second  Hague  Conference  show  very  dearly  that  Article  7  of  the  two 
conventions  was  not  intended  to  impose  on  neutral  governments  an  obligation  to 
forbid  such  trade.  See  especially  the  remarks  of  Herr  Kriege,  Acies  et  Documents, 
Vol.  Ill,  p.  859;  of  M.  Renault  {ibid.,  p.  867)  and  the  report  of  Colonel  Borel  (ibid.. 
Vol.  I,  p.  141).  See  also  the  review  and  comment  of  the  editor  of  this  Journal  for 
July,  1916,  pp.  689-^91. 

'  When  England  complained  in  the  sixteenth  century  of  the  sale  by  neutral  mer- 
chants oi  munitions  to  Spain,  says  Gentilis,  the  complaint  was  probably  well 
founded  in  equity  but  not  in  law.  Quoted  by  Nys,  Le  Droit  Inlemationat,  Vol.  Ill, 
p.  637. 
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American  citizens  of  arms  and  mmiitions  to  an  agent  of  the  French 
Government,  that  "our  citizens  have  always  been  free  to  vend  and 
export  arms;  that  it  is  the  constant  occupation  and  livelihood  of  some 
of  them;"  that  "to  suppress  their  callings,  the  only  means  perhaps  of 
their  subsistence,  because  a  war  exists  in  foreign  and  distant  countries 
in  which  we  have  no  concern  would  scarcely  be  expected;"  and  that  "it 
would  be  hard  in  principle  and  impossible  in  practice,"  •  has  been  af- 
firmed and  reaffirmed  by  nearly  all  American  writers,  judges.  Secretaries 
of  State,  and  Presidents  who  have  had  occasion  to  pronounce  opinions 
on  the  subject.  Field  ^  and  Woolsey  ^  appear  to  be  the  only  American 
writers  of  note  who  have  questioned  the  expediency  or  moraUty  of  the 
existing  rule.  Likewise,  the  opinion  of  Jefferson  and  his  successors  has 
been  that  almost  unanimously  held  by  British  writers,^  the  only  dis- 

*  Letter  to  the  Minister  of  Great  Britain,  May  15,  1793,  quoted  by  Moore,  Inter- 
national Law  Digest,  Vol.  VII,  p.  955.  The  views  of  a  large  number  of  text-writen 
are  given  by  Calvo  in  his  Le  Droit  IntemaHonalf  VoL  IV,  Sec.  2625.  Many  pages  in 
Moore's  Digest  (Vol.  VII,  pp.  955-975)  are  devoted  to  setting  forth  the  views  of 
American  writes,  Presidents,  Secretaries  of  State,  and  judges  on  the  subject. 

^  Outlines  of  an  International  Code,  Sec.  964. 

'Referring  to  the  opinion  of  Story  in  the  case  of  the  Santissima  Trinidad  (7 
Wheaton,  340)  that "  there  is  nothing  in  our  laws  or  in  the  law  of  nations  that  foibids 
our  citizens  from  sending  armed  vessels  as  well  as  munitions  of  war  to  foreign  ports 
for  sale;  that  it  is  a  commercial  venture  which  no  nation  is  bound  to  prohibit/' 
Woolsey  (International  Law,  p.  320,  note  1)  expresses  regret  that  Judge  Story  should 
have  said  this,  if  it  be  true.  Such  trade,  Woolsey  sasrs,  is  '' unmoral  and  tends  to 
produce  lasting  animosities."  '^ A  juster  and  more  hmnane  policy,"  he  says,  ''would 
make  all  innocent  trade  with  the  enemy  valid  and  require  a  neutral  to  i>a8B  stringent 
and  effectual  laws  against  contraband  trade."  Burgess  (The  European  War, 
Ch.  VIII)  seems  to  be  the  only  native-bom  American  scholar  of  note  who  since 
the  outbreak  of  the  present  war  has  attacked  the  American  policy  in  regard  to  the 
right  of  neutrals  to  sell  arms  and  munitions  to  belligerents.  Professor  Burgess  is 
an  ardent,  almost  violent,  sympathizer  with  Germany,  and  his  views  can  hardly  be 
accepted  as  those  of  an  impartial  jurist.  Lieber,  in  an  article  in  the  Remie  de  Droit 
IrUemational,  Vol.  IV  (1872),  p.  469,  adverting  to  the  sale  of  arms  to  the  Frmch  in 
1870  expressed  the  opinion  that  '*no  neutral  govenmient  has  the  right  to  seQ  anns 
or  other  articles  of  contraband  to  one  of  the  belligerents,  nor  can  it  permit  individuals 
to  sell  directly  those  same  articles."  Apparently,  however,  he  had  reference  only  to 
the  sale  of  arms  from  the  government  arsenals  by  individuals  who  had  purchased 
them  from  the  government. 

*  Lord  StoweU  in  the  case  of  the  Immanud  (2  Rob'.,  p.  198),  tiius  eariy  expressed 
the  view  generally  adopted  by  English  writers  and  jurists:  ''Upon  the  breaking  out 
of  a  war  it  is  the  right  of  neutrals  to  cany  on  thdr  accustomed  trade  with  tiie  ex- 
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senting  voice  apparently  being  that  of  Phillimore,  who  holds  that  it  is 
contrary  to  neutrality  for  a  government  to  permit  the  sale  within  its 
territory  of  munitions  of  war  to  a  belligerent.^^  Among  French  jurists 
the  right  of  neutrals  to  engage  in  such  traffic  has  been  denied  by  only 
a  few,  the  best  known  of  whom  are  Hautefeuille,^^  Pistoye,  and  Du- 
verdy.^^  Kleen,  a  Swedish  jurist  and  writer  of  high  repute,  also  holds 
the  view  that  it  is  the  duty  of  neutrals  to  prevent  their  subjects  from 
engaging  in  contraband  traffic,^'  and  Brusa,  an  Italian  writer,  takes 
the  same  view.^* 

Among  German  writers,  there  has  been  ahnost  the  same  unanimity 
of  view  in  favor  of  the  right  of  neutrals  to  sell  arms  and  munitions  to 
belligerents.  Perels,  at  one  time  legal  adviser  to  the  German  Admiralty, 
referring  to  the  "oft-discussed  question"  as  to  whether  a  neutral  state 
is  obliged  to  prevent  its  subjects  from  loaning  money  to  belligerents  or 
furnishing  them  with  war  materials,  etc.,  says:  "It  cannot  be  doubted 
in  fact  that  unless  there  is  a  notorious  favor  shown  towards  one  of  the 

oeption  of  the  particular  cases  of  a  trade  to  blockaded  ports  or  in  contraband  articles 
(in  both  of  which  cases  their  property  is  liable  to  be  condemned).'' 

w  "If,"  says  Phillimore  (Int.  Law,  Vol.  Ill,  Sec.  230),  "the  foundations  of  intas 
national  justice  have  been  correctly  pointed  out  in  a  former  volume  of  this  work 
(Vol.  I,  pt.  I,  ch.  3),  and  if  it  be  the  true  character  of  a  neutral  to  abstain  from  every 
act  which  may  better  or  worsen  the  condition  of  a  belligerent,  the  unlawfulness  of 
any  such  sale  is  a  necessary  conclusion  from  these  premises."  Phillimore  (Sec.  229, 
note)  quotes  Lord  Grenville  (Lett^s  of  Sulpicius,  p.  26)  as  saying,  "  If  I  have  wrested 
my  enemy's  sword  from  his  hands,  the  bystander  who  furnishes  him  with  a  fresh 
weapon  can  have  no  pretense  to  be  considered  as  a  neutral  in  the  contest."  Referring 
to  t^e  view  of  B3mkershoek  {QuesHones  Juris  Pub.,  Bk.  I,  C.  22),  who  holds  that 
while  war  materials  may  not  be  carried  by  neutrals,  they  may  sell  them  in  their  own 
country,  Phillimore  (Sec.  231)  remarks  that  there  is  no  difference  in  principle  between 
the  two  permissions:  "both  are,  on  one  and  the  same  principle  inconsistent  with  the 
duties  of  neutrality." 

**  Droits  et  Devoirs  des  Nations  Neutres  en  Temps  de  Guerref  Vol.  II,  p.  424. 

"  TraUS  des  Prises  Marilimes,  Vol.  I,  p.  394. 

"  "Every neutral  state,"  says  Kleen  {Lois  el  usages  de  la  neutraliU,  Vol.  I,  sec.  93), 
''must  not  only  itself  abstidn  from  furnishing  to  either  belligerent  contraband  ar- 
ticles, but  must  watch  over  {surveiUer)  its  subjects  and  other  individuals  who  find 
themselves  within  its  territory,  to  see  that  they  do  not  fumiah  beUigerents  with 
such  articles;  it  must  prohibit  by  law  such  traffic  and  must  prevent  it  as  far  as  pos- 
sible and  punish  such  acts  wherever  it  exerciaes  sovereign  authority."  See  also  his 
Contrtbande  de  Otterrej  pp.  52,  67. 

^*  Revue  de  Droit  Int.,  Vol.  XXVI  (1894),  p.  404. 
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belligerents  there  is  no  obligation  to  forbid  the  assistance."  ^^  Klubo* 
likewise  holds  that  ''ordinarily  a  belligerent  does  not  have  the  right  to 
require  a  neutral  state  to  abstain  from  trade  with  his  enemy"  and  that 
''the  law  of  nations  does  not  prohibit  neutrab  from  trading  in  articles 
of  merchandise  which  serve  the  immediate  military  needs  of  belligerents, 
provided  there  is  no  design  to  favor  one  of  the  belligerents  as  against 
the  other."** 

Geffcken,  who  considers  the  subject  of  trade  in  arms  and  war  material 
at  greater  length  than  most  German  writers,  concludes  that  "it  is  well- 
established  by  international  law  that  the  sale  and  exportation  of  con- 
traband by  the  subjects  of  neutral  states  is  no  violation  of  their  neutral 
duties."  *^  After  reviewing  at  length  the  opinions  of  the  text-writers, 
the  vast  majority  of  whom  pronoimce  in  favor  of  the  legitimacy  of  such 
trade,  Gefifcken  remarks  that,  in  view  of  this  array  of  authority,  the 
contention  of  the  German  Government  in  1870  that  England  was  bound 
to  prohibit  the  sale  of  arms  and  munitions  of  war  to  agents  of  the  French 
Government  naturally  excited  astonishment. 

Among  the  German  jurists  who  have  defended  most  strongly  the 
right  of  neutrals  to  engage  in  contraband  trade  may  be  mentioned 
Professor  von  Bar  of  Gottingen.**  He  criticises  Kleen's  prqjet  for  pro- 
hibiting such  trade  as  one  which,  if  made  a  rule  of  international  law, 
would  injure  incalculably  not  only  the  commerce  of  neutrals,  but  even 
their  manufacturing  industry  and  in  a  large  measure  the  production  of 
their  agriculture,  forests  and  mines,  and  reduce  a  considerable  part  of 
their  population  to  famine.  It  would,  moreover,  he  asserts,  entail  a 
necessity  of  surveillance  and  control  over  the  sale  and  transportation 
of  merchandise  in  neutral  coimtries  which  would  be  intolerable,  necessi- 
tate nmnerous  searches  by  customs  officials  and  impose  upon  neutral 
governments  obligations  and  duties  which  they  would  find  it  impossible 
to  enforce.  "Thus  if  a  war  should  break  out  between  Chile  and  Peru, 
the  Governments  of  Germany  and  Austria  would  be  obliged  to  exercise 

^  Manud  de  Droit  Maritime  IrUematUmal  (French  trans,  by  Aiendt),  p.  270. 

^  Ehxrit  des  Oena  modeme  de  VEunpe  (French  trans,  by  Ott),  Sec.  287. 

"  Handd  mit  waff  en  und  KriegwuUerialf  in  Holtsendoiff,  Handbvch  des  VMer- 
reehU,  Bd.  IV,  Sec.  152. 

^  In  an  article  entitled,  Observalione  sur  la  amtrdxinde  de  gverre^  in  the  Bemte  de 
DraU  IrU.,  Vol.  XXVI  (1894),  pp.  401  flf. 
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this  exorbitant  surveillaiice,  because  international  duty  has  no  geo- 
graphical limits."  ^   He  goes  on  to  say: 

The  fact  that  two  states  engage  in  war  with  each  other  authorizes 
neither  to  demand  that  all  the  relations  which  exbt  between  his  ad- 
versary and  a  neutral  state  be  suspended,  even  though  the  adversary 
derives  an  advantage  from  those  relations.  If  two  states  go  to  war/ the 
world  is  not  bound  to  suspend  its  customary  pursuits  in  order  to  prevent 
one  of  the  belligerents  from  deriving  an  advantage  or  sustaining  an 
injury  in  consequence  of  those  activities. 

The  contrary  assumption  would  be  to  hold  that  belligerents  as  such 
have  a  right  to  dominate  the  rest  of  the  world.  What  a  belligerent  may 
lawfully  demand  is  only  that  the  relations  between  a  neutral  and  his 
adversary  shall  remain  as  they  were  before.  Consequently,  the  subjects 
of  neutral  states  may  continue  to  maintain  commercial  relations  with 
belligerents  as  formerly,  and  if  they  manufacture  arms  and  munitions, 
and  have  before  the  war,  sold  them  to  everybody,  they  may  continue 
to  do  so  after  the  war,  even  to  belligerents.^  It  is  wrong,  therefore,  to 
denounce,  as  has  often  been  done,  the  sale  of  arms  by  neutrals  to  bellig- 
erents as  a  business  which  pollutes  the  hands  and  honor  of  neutral 
countries.  This  phrase  has  no  more  force  than  a  tirade  launched  against 
a  fire  insurance  company  on  the  ground  that  it  is  engaged  in  a  miser- 
able business  which  draws  profit  from  the  misfortunes  of  others.^^ 

True  progress,  says  von  Bar,  consists  not  in  prohibiting  trade  in  con- 
traband, as  Kleen  and  Brusa  would  do,  but  in  abolishing  the  right  of 
belligerents  to  interfere  with  such  traffic,  leaving  to  them  only  the  right 
of  blockade.** 

Turning  to  the  argument  sometimes  advanced  that  the  sale  of  arms 

and  munitions  to  belligerents  serves  only  to  prolong  the  evils  of  war  and 

that  a  trade  the  profits  of  which  are  drawn  from  bloody  combats  which 

the  interests  of  humanity  require  to  be  stopped  as  promptly  as  possible 

is  immoral,  von  Bar  pronounces  it  to  be  specious  as  Lorimer  had  pointed 

out 

with  his  usual  sagacity  when  he  remarked  that  the  object  of  war  is  not 
a  temporary  cessation  of  hostilities  but  a  durable  peace,  and  it  was  quite 
imreasonable  that  a  nation  should  be  forced  to  make  peace  by  refusing 

^  In  an  article  entitled,  Observations  sur  la  corUrebande  de  giterre,  in  the  Bemie  de 
DroU  Int.,  Vol.  XXVI  (1894),  p.  404. 

» Ibid.,  p.  407. 

« Ibid.,  p.  410. 

^  Ibid.,  p.  408.  This  suggestion,  he  said,  had  already  been  advocated  by  Kluber 
and  Lorimer. 
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to  furnish  it  with  the  means  of  continuing  the  war.  If  the  end  of  the 
war  is  brought  about  by  the  sole  reason  that  one  of  the  belligerents  has 
been  prevented  from  obtaining  arms  and  munitions  by  purchasing 
them  with  its  own  money,  it  is  not  really  vanquished  and  in  a  later  time 
the  quarrel  and  the  war  will  be  renewed.^ 

Among  other  German  and  Austrian  writers  who  have  considered  the 
subject,  the  following  admit  that  neutral  states  are  not  bound  to  pro- 
hibit their  subjects  from  selling  or  exporting  arms  and  munitions  of 
war  to  belligerents:  von  Liszt,**  Martens,**  Lehman,**  Schmalz,*' 
Marquardsen,*^  Schramn,**  Einicke,^  Hold  von  Femeck'^  and  Saal- 
feld.'*  The  German  official  view  was  expressed  by  Herr  Kriege  at  the 
Second  Hague  Conference  during  the  discussion  of  the  British  proposal 
to  abolish  contraband,  when  he  said,  '' neutral  states  are  not  bound  to 
prevent  their  subjects  from  engaging  in  a  commerce  which  from  the 
point  of  view  of  belligerents  must  be  considered  as  illicit," ''  and  the 
German  delegation  was  one  of  the  five  which  voted  against  the  proposal. 

Heffter  is  sometimes  quoted  '*  in  favor  of  the  view  that  neutrals  are 
bound  to  forbid  the  sale  of  arms  and  munitions  of  war  to  belligerents, 
but,  as  Geffcken  points  out,'*  Heffter  expresses  no  such  view.  What  he 
says  is  that  some  neutral  governments  have  believed  that  they  were 
bound  to  prevent  their  citizens  from  giving  aid  to  belligerents  and  to 

^  In  an  article  entitled,  C^}8erv(Uion8  star  la  corUrebande  de  guerre,  in  the  Bevue  de 
DraU  ItU,,  Vol.  XXVI  (1894),  p.  408. 

<«  Daa  Vdlkerrecht,  4th  ed.,  p.  362. 

«•  Precis  de  DraU  dea  Gens,  Vol.  II,  Sec.  316. 

*  Die  Zvfvhr  von  KriegskarUerbanden  Waren,  p.  53. 

»  Das  Etaropaische  Volkerrecht,  pp.  286-7. 

^  Der  FrerU,  Fall,  p.  37.  "  If  a  neutral  seUs  aims  or  munitions  within  his  own  land 
to  agents  of  a  belligerent,  the  doctrine  of  contraband  does  not  apply.  A  neutral 
state  may  forbid  such  traffic  through  anxiety  or  the  fear  of  a  powerful  bdligerent^ 
but  there  is  no  legal  obligation  (vorschrtft)  to  do  it." 

"  Das  Prisenrechi  in  Seiner  neuslen  Gestalt,  Sec.  10. 

^  Becht  und  Pflichten  der  neutralen  Mdchte  in  Seekriege,  p.  99. 

'^  Die  Kriegskanterbande.  See  p.  155  for  the  text  of  a  proposed  praijet  concerning 
the  rights  and  duties  of  neutral  states  regarding  trade  in  contraband,  Art.  I,  Sec.  2 
of  which  declares  that  ''neutrals  are  not  bound  to  prohibit  their  citisens  from  trading 
in  these  articles,''  i.  e.,  articles  of  a  contraband  character. 

"  Handbuch  des  Positiven  Vdlkerrechts,  Sec.  133. 

"  AcUs  el  Documents,  Vol.  Ill,  p.  859. 

'^  For  example  by  Gessner,  Le  DroU  des  neutres  (French  trans.),  p.  124. 

»» In  a  note  to  Sec.  148  (p.  351),  of  Heflfter. 
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punish  such  acts,  but  that  they  are  not  responsible  for  damages  caused 
thereby;  they  have  only  to  watch  over  (aurveUler)  acts  contrary  to  the 
rules  of  neutrality  and  to  prevent  manifest  infractions  thereof.**  He 
expresses  no  opinion  as  to  whether  the  sale  of  arms  or  munitions  is  con- 
trary to  the  rules  of  neutrality. 

Gessner  is  one  of  the  very  few  German  authorities  who  have  pro- 
nounced an  opinion  against  the  existing  practice.  The  sale  of  contraband 
articles  to  a  belligerent  is,  he  contends,  a  violation  of  the  law  of  nations, 
for  which  the  injured  belligerent  has  a  right  to  damages  and  against 
which  he  may  resort  to  reprisals,  or  even  war,  in  case  of  persistency.'' 
The  toleration  by  the  British  Government  in  1870  of  the  sale  of  arms 
to  the  French  was,  he  says,  such  a  violation,  although  it  was  in  a  measure 
excusable  for  the  reason  that  during  the  Crimean  War  the  Prussian 
Government  had  allowed  the  transit  of  arms  through  Prussian  territory 
to  Russia.  His  statement  that  German  authority  is  in  favor  of  the 
prohibition  of  such  trade  is  emphatically  denied  by  Geffcken,  who 
charges  him  with  misreading  Bluntschli,  Heffter,  and  others.^ 

Bluntschli  distinguishes  between  the  exportation  of  arms  in  large 
quantities  and  exportation  in  small  quantities  {zwiscfien  sendungen  im 
grossen  und  kleinen),  the  former  of  which  a  neutral  is  bound  to  prevent 
''when  it  results  from  the  circumstances  that  the  sending  of  these 
articles  constitutes  a  subsidy  of  war."  '*    The  German  General  Staff  in 

••  Droa  IrU,  de  VEurape,  Sec.  148. 

"  Le  Droit  des  neuires,  p.  126. 

»  See  Geflfcken's  note  on  Heffter,  p.  361. 

^  Droit  Int.  Codifii  (ed.  by  Lardy),  Sec.  766.  A  neutral  state,  says  Bluntschli, 
IS  not  required  to  prohibit  the  exportation  en  detail  of  arms  and  munitions,  because 
such  trade  is  of  little  importance  in  the  relations  between  belligerents  and  neutrals, 
and  the  responsibility  of  preventing  it  would  be  very  difficult  if  not  impossible  and 
would  subject  the  citizens  to  innumerable  vexations.  But  it  is  otherwise,  he  says,  in 
regard  to  expSdiOona  en  groe,  since  they  give  one  of  the  belligerents  a  real  advantage 
and  often  amount  to  a  veritable  subsidy.  Referring  to  the  policy  of  the  British 
Government  in  1870  of  permitting  the  sale  of  arms  to  the  Frenchi  Bluntschli  expresses 
the  view  that  while  the  government  was  not  guilty  of  any  "direct  violation"  of  in- 
ternational law,  it  did  not  observe  scrupulously  the  prohibition  of  international  law 
in  regard  to  giving  aid  to  one  of  the  belligerents.  It  should  have  prevented  entirely 
the  exportation  of  arms,  or  at  least  should  have  subjected  it  to  restrictions,  and*  in 
doing  so  it  would  not  have  amounted  to  "benevolent"  neutrality  but  rather  a  "strict" 
neutrality. 
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the  Krvegtkrauch  im  Landkriege  makes  the  same  distinction.^  But  as 
Geffcken  has  pointed  out,  no  valid  distinction  between  the  furnishing 
of  arms  in  large  quantities  and  the  furnishing  of  them  in  small  quantities 
can  be  made,  both  acts  being  the  same  in  principle.^^ 

But  one  conclusion  is  possible  from  this  review  of  the  opinions  of 
the  leading  writers,  namely,  that  the  sale  by  citizens  of  neutral  states  of 
arms  and  munitions  to  belligerents  has  not  in  the  past  been  regarded 
as  contrary  to  the  accepted  notions  of  neutrality.  Only  a  very  few 
jurists  of  repute  have  ever  maintained  the  contrary,  and  it  may  be 
added  that  most  of  them  are  to  be  found  among  the  older  writers.  So 
far  as  I  am  aware,  there  is  no  authoritative  text-writer  of  the  present 
day  except  Brusa  and  Kleen,  who  advocates  the  latter  view. 

The  practice  of  neutrals  in  the  past  has  for  the  most  part  been  in 
accordance  with  the  views  of  the  text-writers.  In  all  the  wars  since  the 
United  States  achieved  its  independence,  its  markets  \^ve  been  open 
to  belligerents  to  purchase  without  restriction  such  suppUes  as  they 
wished.  During  the  Napoleonic  Wars  the  French  purchased  arms  and 
munitions  in  the  United  States,  and  the  well-known  answer  of  the 
Secretary  of  State  to  the  complaints  of  the  British  Government  has 
been  quoted  above. 

President  Pierce  in  his  annual  message  of  December  3, 1854,  adverting 
to  the  neutrality  policy  of  the  United  States  during  the  Crimean  War, 
stated  that 

During  the  progress  of  the  present  war  in  Europe,  our  citizens  have 
without  national  responsibility  *  *  *  sold  powder  and  arms  to  all 
buyers  regardless  of  the  destination  of  those  articles.  *  *  *  The  laws 
of  the  United  States  do  not  forbid  their  citizens  to  sell  to  either  of  the 
belligerent  Powers  articles  contraband  of  war  or  to  take  munitions  of 
war  or  soldiers  on  board  their  private  ships  for  transportation;  and, 
although  in  so  doing  the  individual  citizen  exposes  his  property  or  person 
to  some  of  the  hazards  of  war,  his  acts  do  not  involve  any  br^u^  of 
national  neutrality.^* 

«  Ft.  Ill,  Sec.  3,  Par.  b. 

*^  Holtiendorff,  Handbuck,  Bd.  IV,  p.  690.  See  also  his  note  on  page  351  of  Heffter. 
Numerous  other  writers  have  criticiaed  as  impracticable  if  not  impossible  the  at- 
tempt to  draw  a  distinctioii  between  large  and  small  commercial  transactions  in 
respect  to  the  sale  of  contraband  goods.  See,  for  example,  Lawrence,  Principles, 
p.  099;  Oppenheim,  Vol.  II,  p.  377;  and  Snow,  Int.  Law,  p.  134. 

**  Richardson,  Messages  and  Papers  of  the  Presidents,  Vol.  V,  p.  331. 
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President  Grant  in  his  proclamation  of  neutrality  of  August  22,  1870, 
issued  at  the  outbreak  of  the  war  between  Germany  and  France,  stated 
that  American  citizens  might  '^  lawfully  and  without  restriction  by 
reason  of  the  aforesaid  state  of  war  manufacture  and  sell  within  the 
United  States  arms  and  munitions  of  war  and  other  articles  known  as 
'contraband  of  war/  although/'  he  added,  ''th^  could  not  carry  such 
articles  upon  the  high  seas  for  the  use  of  belligerents  without  incurring 
the  risk  of  capture  and  the  penalties  denounced  by  the  law  of  nations  in 
that  behalf/' 

President  Wilson  in  his  neutrality  proclamation  of  August  4,  1914, 
upon  the  outbreak  of  the  present  war,  reaffirmed,  in  the  identical  words 
of  President  Grant,  the  right  of  American  citizens  to  manufacture  and 
sell  arms  and  munitions  of  war  to  belligerents,  subject  to  the  same  con- 
ditions/^ In  a  circular  of  the  Department  of  State  of  October  15, 1914, 
reciting  that  numerous  inquiries  had  been  received  from  American  mer- 
chants and  other  persons  as  to  whether  they  could  sell  to  governments  or 
nations  at  war  contraband  articles  without  violating  the  neutrality  of  the 
United  States,  and  also  referring  to  complaints  that  had  been  received 
r^arding  sales  of  contraband  on  the  apparent  supposition  that  they  were 
unneutral  acts  which  the  government  should  prevent,  the  Department 
stated  that  there  was  evidently  ''widespread  misapprehension  among 
the  people  of  this  country  as  to  the  obligations  of  the  United  States  as 
a  neutral  nation  in  relation  to  trade  in  contraband  and  as  to  the  powers 
of  the  executive  branch  of  the  government  over  persons  who  engage  in 
it."  To  remove  this  misapprehension,  the  Department  declared  that 
"  generally  speaking  a  citizen  of  the  United  States  can  sell  to  a  belligerent 
government  or  its  agent  any  article  of  commerce  which  he  pleases. 
He  is  not  prohibited  from  doing  this  by  any  rule  of  international  law, 
by  any  treaty  provision,  or  by  any  statute  of  the  United  States."  It 
makes  no  difference,  the  circular  declared,  whether  the  articles  sold  are 
exclusively  for  war  purposes,  such  as  fire  arms,  explosives,  etc.,  or  are 
food  stuffs,  clothing,  horses,  etc.,  for  the  use  of  the  army  or  navy  of  the 
belligerent.    Furthermore,  the  circular  continued,  a  neutral  government 

*•  Richardson,  Messages  and  Papers  of  the  Presidents,  Vol.  VII,  p.  88. 
**The  text  of  the  proclamation  is  printed  in  this  Journal,  Supp.,  Jan.  1915, 
pp.  110-114. 


Digitized  by 


Google 


760  THE  AMEBICAN  JOURNAL  OF  INTERNATIONAL  LAW 

is  not  compelled  by  international  law,  by  treaty,  or  by  statute  to  prevent 
these  sales  to  a  belligerent.  Such  sales,  therefore,  by  American  citizens, 
do  not  in  the  least  affect  the  neutrality  of  the  United  States.  It  is  true 
that  such  articles  are  subject  to  seizure  outside  the  territorial  jurisdiction 
of  the  United  States  by  an  enemy  of  the  purchasing  government,  but  it 
is  the  enemy's  duty  to  prevent  the  articles  reaching  their  destination, 
not  the  duty  of  the  nation  whose  citizens  have  sold  them.  If  the  enemy 
for  the  time  is  unable  to  do  this,  that  is  for  him  one  of  the  misfortunes 
of  war,  and  his  inability  imposes  on  the  neutral  government  no  obligation 
to  prevent  the  sale.  Neither  the  President  nor  any  executive  depart- 
ment, it  was  added,  possesses  any  legal  authority  to  interfere  in  any 
way  with  such  trade.**  The  same  view  was  expressed  by  Secretary 
Bryan  in  a  letter  to  Senator  Stone  in  reply  to  certain  complaints  that 
the  policy  of  the  American  Government  in  permitting  the  sale  of  arms 
and  munitions  to  Great  Britain  and  France  when  the  Central  Powers 
were  unable  to  purchase  was  unneutral.   In  this  letter  Mr.  Bryan  stated : 

There  is  no  power  in  the  executive  to  prevent  the  sale  of  ammunition 
to  the  belligerents.  The  duty  of  a  neutral  to  restrict  trade  in  munitions 
of  war  has  never  been  imposed  by  international  law  or  by  municipal 
statute.  It  has  never  been  the  policy  of  this  government  to  prevent 
the  shipment  of  arms  or  munitions  into  belligerent  territory,  except  in 
the  case  of  neighboring  American  republics,  and  then  only  when  civil 
strife  prevailed. 

But  while  adopting  this  view,  the  Government  of  the  United  States 
took  the  position  that  the  sale  of  arms,  munitions  and  other  war  supplies 
did  not  include  the  right  to  transport  supplies  to  belligerent  warships 
on  the  high  seas.  In  consequence  of  rumors  during  the  early  months 
of  the  war  that  certain  vessels  were  transporting  and  furnishing  fuel 
and  other  supplies  from  American  ports  to  certain  belligerent  cruisers 
at  sea,  the  Department  of  State  issued  a  circular  on  September  19, 
1914,^  declaring  that  vessels  engaging  in  such  transactions  would  not 
be  allowed  to  depart  for  the  reason  that  such  use  of  American  territory 
would  make  it  a  base  of  operations  for  belligerent  warships.  A  base  of 
operations  for  such  purposes  would  be  presumed,  the  circular  stated, 

**  Text  of  the  circular,  this  Journal,  Supp.,  Jan.  1915,  pp.  124-126. 
•Text,  ibid.,  pp.  122-124. 


Digitized  by 


Google 


INTBHNATIONAL  LAW  IN  THB  SUBOPBAN  WAB  761 

when  fuel  or  other  supplies  were  furnished  at  an  American  port  to  such 
warships  more  than  once  within  three  months  since  the  war  b^an  or 
during  the  period  of  war,  either  directly  or  by  means  of  naval  tenders 
of  the  belligerent  or  by  means  of  merchant  vessels  of  belligerent  or  neutral 
nationality  acting  as  tenders.  "The  essential  idea  of  neutral  territory 
becoming  the  base  for  naval  operations  by  a  belligerent/'  said  the  cir- 
cular, 'Ms  repealed  departure  from  such  territory  by  a  naval  tender  of 
the  belligerent  or  by  a  merchant  vessel  in  belligerent  service  which  is 
laden  with  fuel  or  other  naval  supplies."  But  merchant  vessels  laden 
with  naval  supplies  clearing  from  American  ports  for  another  neutral 
port  or  even  to  an  established  naval  base  in  belligerent  territory  would 
not  be  detained.  ''A  neutral  can  only  be  charged  with  unneutral  con- 
duct when  the  supplies  furnished  to  a  belligerent  warship  are  furnished 
directly  to  it  in  a  port  of  the  neutral  or  through  naval  tenders  or  mer- 
chant vessels  acting  as  tenders  departing  from  such  port."  ^^ 

Likewise  the  American  Government  took  the  position  that  the  right 
of  citizens  of  the  United  States  to  sell  and  export  arms  and  munitions 
did  not  include  the  exportation  of  weapons  the  use  of  which  is  forbidden 
by  international  law.  In  reply  to  a  communication  from  the  German 
Ambassador  that  he  had  received  ''information  the  accuracy  of  which 
Was  undoubted"  that  eight  million  cartridges  "fitted  with  mush-room 
bullets"  had  been  delivered  by  the  Union  Metallic  Cartridge  Ciompany 
for  the  use  of  the  British  army,  the  Secretary  of  State  said: 

K,  however,  you  can  furnish  the  Department  with  evidence  that  this 
or  any  other  company  are  manufacturing  and  selling  for  the  use  of  the 

^  In  a  note  of  the  Austro-Hungarian  Government  of  June  29,  1915,  it  was  com- 
plained that  the  policy  of  the  American  Government  in  preventing  the  delivery  of 
supines  to  German  and  Austro-Hungarian  war  vessels  on  the  high  seas  while  Great 
Britain  and  France  were  free  to  buy  in  the  United  States  without  restriction,  was  a 
departure  from  the  spirit  of  true  neutrality.  To  this  charge  of  inconsistency  Secre- 
tary Tjansing  replied  in  a  note  of  August  12,  1915,  that  the  prohibition  of  supplies  to 
ships  of  war  rested  on  the  principle  that  a  neutral  Power  must  not  permit  its  territory 
to  become  a  base  for  either  belligerent.  ''To  permit  merchant  vessels  acting  as  ten- 
ders," said  Mr.  Lansing,  ''to  carry  supplies  more  often  than  every  three  months  and 
in  unlimited  amount  would  defeat  the  purpose  of  the  rule  and  might  constitute  the 
neutral  territory  a  naval  base."  Furthermore,  he  stated  that  he  was  not  aware  that 
any  Austro-Hungarian  ship  of  war  had  sought  to  obtain  supplies  from  a  port  in  the 
United  States  either  directly  or  indirectly. 
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.contending  armies  in  Europe  cartridges  whose  use  would  coakmveoe 
The  Hague  Convention,  the  government  would  be  ^ad  to  be  fumisbed 
with  the  evidence,  and  the  President  directs  me  to  inform  you  that  in 
case  any  American  company  is  shown  to  be  engaged  in  thiis  traffic  he 
will  use  his  influence  to  prevent,  so  far  as  possible,  sales  of  such  am- 
munition to  the  Powers  engaged  in  the  European  War,  without  regard 
to  whether  it  is  the  duty  of  this  government  upon  legal  or  conventional 
grounds  to  take  such  action. 

Similarly,  upon  complaint  of  the  German  Ambassador  that  sub- 
marines were  being  built  in  the  United  States  by  a  concern  in  Seattle,  for 
the  use  of  the  Entente  Powers,  the  government  made  an  investigation 
and  took  steps  to  prevent  further  deliveries  during  the  war.  Finally, 
when  it  was  found  that  the  Schwab  companies  were  manufacturing 
submarines  to  be  shipped  in  parts  to  Canada  where  they  were  to  be 
assembled  and  put  together,  the  President  decided  that  such  transac- 
tions constituted  a  violation  of  the  spirit  of  neutrality  and  a  promise 
was  obtained  from  the  president  of  the  company  that  none  of  the  sub- 
marines built  in  his  establishments  would  be  delivered  until  the  close 
of  the  war.^ 

The  policy  of  the  United  States  when  a  belligerent,  in  respect  to  the 

^  Upon  roports  that  hydro-aeroplanes  were  being  built  in  the  United  States  for 
the  use  of  the  Entente  Powers,  the  German  Ambassador  in  a  oonmiunication  dated 
January  19,  1916,  took  the  position  that  they  were  to  be  regarded  as  war  vessds  the 
sale  of  which  to  belligerents  was  contrary  to  Article  8  of  the  13th  Convention  of 
the  Second  Hague  Conference.  They  were  not  mentioned  by  name  in  the  conven- 
tion, he  said,  because  there  were  none  in  existence  at  the  time.  Secretary  Biyan  in 
a  note  of  January  29,  1915,  dissented  from  the  view  that  hydro-aeroplanes  were 
vessels  merely  because  they  rise  from  and  alight  upon  the  sea.  They  were,  he  said, 
essentially  air  craft,  and  could  only  be  used  for  military  purposes  in  the  air.  Mr. 
Bryan  also  took  occasion  to  call  the  attention  of  the  ambassador  to  the  fact  that  air 
craft  had  been  placed  by  the  Gennan  Government  on  the  list  of  oonditkMial  oontnr 
band  ''for  which  no  special  treatment  involving  nmitral  duty  *  *  *  had  been 
IHt>vided  by  treaty  to  which  the  United  States  was  a  signatory  or  adhering  Power." 
See  the  correspondence  in  this  Journal,  Special  Supplement,  July,  1915,  pp.  366-36a. 

In  February,  1916,  however,  the  Treasury  Department  made  a  ruling  that  hydro- 
aeroplanes (but  not  aeroplanes)  were  ''vessels"  within  the  meaning  of  section  4  of 
the  TarifiP  Act  of  1912.  There  was  no  necessary  inconsistency  between  the  two  rul- 
ings, because  such  craft  when  imported  from  abroad  might  very  well  be  brought 
within  the  category  of  "vessels'*  for  pHirpoees  of  taxation  and  yet  not  be  treated  as 
war  vessels  in  the  sense  of  the  neutrality  laws.  It  does  not  appear  that  the  German 
Government  took  any  official  notice  of  the  ruling  by  the  Treasury  Department. 
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right  of  neutrals  to  sell  and  export  munitions  of  war,  has  uniformly 
been  m  accordance  with  the  view  which  it  has  defended  as  a  neutral, 
and  it  does  not  appear  that  in  any  war  in  which  it  was  a  belligerent 
formal  protest  by  the  government  agaiiist  the  furnishing  of  war  suppUes 
to  the  enemy  was  ever  made.  During  the  Civil  War,  large  quantities  of 
arms,  munitions,  and  other  supplies  were  purchased  by  both  beUigerents 
in  England  and  on  the  Continent.^  It  is  true  that  the  case  of  the 
United  States  before  the  Geneva  Arbitration  Tribunal  of  1S72  asserted 
that  ^a  neutral  ought  not  to  permit  a  belligerent  to  use  the  neutral  soil 
as  the  main  if  not  the  only  base  of  its  military  supplies,  during  a  long 
and  bloody  contest,  as  the  soil  of  Great  Britain  was  used  by  the  insur- 
gents," ^  but  this  fact  was  alleged  along  with  numerous  others  merely 
as  particular  evidence  of  the  general  imfriendliness  and  laxity  of  the 
British  Government  in  the  observance  of  its  obhgations  of  neutrality. 
Moreover,  the  refusal  of  the  American  Government  to  admit  that  the 
Confederates  were  entitled  to  the  full  rights  of  belligerents,  doubtless 
led  the  government  counsel  at  Geneva  to  contest  the  legality  of  a  traffic 
which  they  would  have  readily  admitted  in  case  the  war  had  been  an 
international  conflict  instead  of  an  insurrection.^^    But  as  stated  above, 

*The  facts  relating  to  these  transactions  are  fuUy  nairated  in  the  British  and 
American  cases  submitted  to  the  Geneva  Tribunal.  See  also  a  summary  in  Moore, 
History  and  Digest  of  International  Arbitrations,  Vol.  I,  p.  620.  Montague  Bernard 
in  his  Historical  Account  of  the  Neutrality  of  Great  Britain  during  the  American 
Civil  War  (pp.  330-332)  states  that  the  export  of  aims  and  military  stores  from  Great 
Britain  to  both  Northern  and  Southern  ports  ''went  on  freely  without  intermission 
as  long  as  the  contest  lasted."  Of  the  amount  of  the  shipments,  he  says,  there  is 
probably  no  accurate  account.  He  publishes  a  table  of  statistics  of  exportations  of 
arms  and  munitions  to  the  United  States  and  to  the  West  Indies  covering  the  years 
1860-18S6.  According  to  this  table,  the  value  of  exports  to  the  United  States  rose 
from  £45,076  in  1860  to  £999,197  in  1862,  after  which  it  declined  to  £82,345  in  1866. 
The  value  of  those  to  the  West  Indies  increased  from  £6,050  in  1860  to  £367,578  in 
1862,  after  which  there  was  a  falling  off  until  the  value  in  1866  amounted  to  £4,795. 
The  British  case  before  the  Geneva  Arbitration  Tribunal  states  that  "extra  supplies 
of  small  arms,  percussion  caps,  cannon  and  other  ordnance,  saltpeter,  lead,  clothing, 
and  other  war  like  stores,  representing  a  value  of  not  less  than  £2,000,000  of  which 
£500,000  were  for  muskets  and  rifles  alone,  were  exported  from  England  to  the 
Northern  parts  of  the  United  States  during  the  Civil  War."    Moore,  I,  620. 

<•  Alabama  Claims,  Case  of  the  U.  S.,  Part  V,  p.  125. 

*^It  should  also  be  remarked  that  as  regards  the  second  rule  of  the  Treaty  of 
Washington  (which  declares  that  a  neutral  is  bound  not  to  permit  or  suffer  either 
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it  does  not  appear  that  the  American  Government  ever  made  a  formal 
protest  to  the  Government  of  Great  Britain  or  demanded  that  an  em- 
bargo be  placed  on  the  shipment  of  arms  to  the  Confederacy.^* 

belligerent  to  make  use  of  ports  or  waters  as  the  base  of  naval  operations  against 
the  other  or  for  the  purpose  of  the  renewal  or  acquisition  of  military  supplies  or  arms) 
the  American  case  stated  that  it  was  not  understood  ''to  apply  to  the  Bale  of  nnlitaiy 
supplies  or  arms  in  the  ordinary  course  of  conmierce,  but  to  the  use  of  a  neutral  port 
for  the  renewal  or  ougmerUaHon  of  such  military  supplies  for  the  naoal  operaiums 
referred  to  in  the  rule."  (Case  of  the  U.  S.,  p.  71.)  It  was  the  use  of  ports  or  watos 
as  the  base  of  naval  operations  to  which  exception  was  taken.  The  British  case  and 
the  British  public,  however,  interpreted  the  American  contention  differently,  and 
the  British  case  affirmed  that  "a  neutral  government  is  not  bound  by  force  of  the 
above  mentioned  obligation  or  otherwise  to  prevent  or  restrain  the  sale  within  its 
territory,  to  a  belligerent  of  articles  contraband  of  war  or  the  manufacture  within  its 
territory  of  such  articles  to  the  order  of  a  belligerent  purchaser,  or  the  exportati<Ni 
of  such  articles  from  its  territory  for  sale  to,  or  for  the  use  of  a  belligerent."  Quoted 
by  Moore,  History  and  Digest  of  International  Arbitrations,  I,  599.  This  was  an 
absolutely  correct  statement  of  the  view  which  had  slwaya  been  held  by  the  American 
Government,  and  if  the  case  of  the  United  States  intended  to  lay  down  a  different 
rule  this  is  only  an  illustration  ci  the  fact  that  states  are  usually  guided  by  their 
interests  rather  than  their  past  practice,  that  is,  they  adopt  one  rule  when  they  are 
belligerents  and  a  contrary  rule  when  they  are  neutrals.  Cobden  in  a  letter  to 
Senator  Sumner  of  April  2,  1863  (quoted  by  Moore,  op.  cU.,  p.  620),  said,  ''We  are 
bound  to  do  our  best  to  prevent  any  ship  of  war  being  built  for  the  Confederate 
Government  *  *  *  but  with  munitions  of  war  the  case  is  different.  They  are 
bought  and  sold  by  private  merchants  for  the  whole  world,  and  it  is  not  in  the  power 
of  the  government  to  prevent  it.  Besides,  your  own  government  have  laid  down 
repeatedly  the  doctrine  that  it  is  not  part  of  the  duty  of  governments  to  interfere 
with  such  transactions  for  which  they  are  in  no  way  responsible."  In  anoth^  letter 
of  May  22,  he  deplored  "the  bungling  mismanagement  on  your  side  which  allowed 
the  two  distinct  questions  of  selling  munitions  of  war  and  the  equipping  of  privateers 
to  be  mixed  up  together."  No  direct  claim  was  preferred  by  the  case  of  the  United 
States  for  injuries  sustained  by  the  sale  of  arms,  but  "indirect  claims"  were  ad- 
vanced for  losses  occasioned  by  this  and  other  acts  which  prolonged  the  war.  The 
arbitrators,  however,  as  is  well  known,  declared  them  to  be  inadmissible  "upon 
the  principles  of  international  law  applicable  to  such  cases." 

*'  It  has  been  recently  asserted  by  Dr.  Von  Mach  and  other  German  sympathisers 
in  the  United  States  that  Secretary  Seward  during  the  Civil  War  took  the  position 
that  British  subjects  who  furnished  arms  and  munitions  to  the  Confederacy  were 
enemies  of  the  United  States  and  were  not  entitled  to  the  protection  of  the  British 
Government.  This  is  an  error.  What  Seward  actually  said  was  that  British  subjects 
who  "interfere  in  our  civil  war  by  furnishing  arms  and  munitions  of  war  to  the 
Confederacy  in  vessels  owned  or  chartered  by  the  pretended  insurgent  authorities  or 
running  the  blockade  with  them  *  *  *  were  by  the  law  of  natbns  liable  to  be 
treated  by  this  government  as  enemies  of  the  United  States,  having  no  lawful  claim 
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It  is  of  course  true  that  there  have  been  a  few  embargoes  laid  by  the 
United  States  on  the  exportation  of  arms  and  munitions.  Such  prohibi- 
tions were  laid  in  1862  and  1898  when  the  United  States  was  a  belliger- 
ent, in  the  interest  of  national  defence.  In  1905  the  exportation  of  arms 
and  munitions  to  San  Domingo  was  prohibited  and,  as  is  well  known,  a 
similar  embargo  in  1912  was  placed  on  shipments  of  arms  and  munitions 
to  Mexico,  but  neither  was  in  fact  a  neutrality  measure. 

The  practice  of  Great  Britain  has  been  similar  to  that  of  the  United 
States.  Prohibitions  on  the  sale  of  arms  and  munitions  have  ocasionally 
been  laid  in  pursuance  of  treaty  stipulations,  as  in  1822  during  the  war 
between  Spain  and  her  South  American  colonies  and  in  1848  during 
the  war  between  Denmark  and  Prussia;  ^*  or  when  Great  Britain  was 
herself  a  belligerent,  as  during  the  Crimean  War  and  at  the  outbreak  of 
the  present  war.  The  only  instance  of  a  departure  from  the  general 
practice  appears  to  have  been  the  Order  in  Council  of  September  30, 
1825,  issued  at  the  outbreak  of  the  war  between  Greece  and  Turkey  *^* 
forbidding  for  a  period  of  six  months  the  exportation  of  arms  and  war- 
like stores  to  any  port  beyond  the  seas,  except  by  leave  of  the  Crown. 
No  reason  for  the  prohibition  was  given  further  than  that  it  was  ''judged 
necessary."  ^^  Notwithstanding  the  urgent  plea  of  the  Duke  of  Welling- 
ton in  1826  that  it  should  be  renewed  in  the  interest  of  neutraUty,  the 
government  declined  to  do  so.  George  Canning,  Minister  of  Foreign 
Affairs,  in  a  letter  dated  August  4,  1826,  explaining  the  reason  for  the 
refusal  of  the  government  to  renew  the  order,  said: 

The  Order  in  Council  of  last  year  was  suffered  to  expire,  not  by  me^ 
nor  by  any  other  individual  member  of  the  cabinet,  but  upon  deliberate 
resolution  of  the  cabinet,  founded  on  the  alleged  fact  that  the  prohibi- 

to  be  protected  by  Her  Migesty's  Goyemment."  Dispatch  to  Mr.  Adams,  Minister 
to  England,  July  9,  1864.  Moore,  Digest,  Vol.  VII,  p.  958.  The  acts  to  which  the 
Secretaiy  of  State  here  referred  were  of  oomiBe  of  a  very  different  character  from  the 
transportation  of  contraband  in  neutral  vessels  to  non-blockaded  ports. 

^  The  embargo  of  1822  was  laid  in  pursuance  of  an  old  treaty  with  Spain  by  which 
it  was  stipulated  that  neither  party  would  in  case  of  war  permit  the  exportation  of 
arms  to  the  enemy  of  the  other;  that  of  1848  was  laid  in  consequence  of  treaties  con- 
cluded between  Great  Britain  and  Denmark  in  1670,  1780  and  1814.  Calvo,  Vol.  IV, 
Sec.  2627,  and  Gessner,  p.  129. 

**  In  pursuance  of  an  act  of  Parliament  passed  in  the  29th  year  of  George  II. 

M  See  the  text  in  British  and  Foreign  State  Papers,  Vol.  XII,  p.  629. 
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tion  had  broi^t  all  the  principal  manufactories  (of  amis)  to  ruin. 
Whether  we  ought  to  inflict  such  a  calamity  on  our  own  establishment 
in  order  to  prevent  the  Greeks  from  having  arms  to  oppose  Ibrahim 
Pasha  is  a  question  of  very  nice  morality.  There  is  no  treaty  which 
binds  us  to  interdict  the  export  of  arms  to  the  Greeks,  nor  indeed  do  I 
believe  that  such  a  stipulation  ever  found  its  way  into  any  treaty, 
except  in  regard  to  the  Indian  tribes  and  the  Spanish  colonists  in 
America. 

"Neutrality/'  Canning  went  on  to  remark,  ''is  as  completely  observed 
by  permitting  export  to  the  belligerents  as  by  prohibiting  it  to  both; 
but  to  aUow  it  to  one  and  to  reftise  it  to  the  other  may  be  very  wise,  or 
very  courteous,  or  very  praiseworthy,  but  it  certainly  would  not  be 
neutral.  But  whatever  be  the  merit  of  the  case,  my  business  was  to 
state  the  law  as  it  is;  and  I  must  authorize  Stratford  so  to  say,  if  he  is 
to  state  the  case  of  his  country  truly."  * 

Section  150  of  the  Customs  Consolidation  Act  of  1853,^  apparently 
still  in  force,  authorizes  the  Crown  in  its  discretion  to  prohibit  by  Order 
in  Council  the  exportation  of  arms,  ammunition,  gunpowder,  military 
and  naval  stores,  etc.  But  it  does  not  appear  that  the  authority  con- 
ferred by  this  act  has  ever  been  exercised  by  the  Crown  as  a  measure  ot 
neutrality.  It  has  of  course  been  occasionally  exercised,  as  I  have  said, 
for  purposes  connected  with  the  national  defence.  Thus  Earl  Granville 
in  a  communication  of  September  15,  1870,  to  Count  BemstorfiF,  Prus- 
sian Ambassador  at  London,  stated  that: 

It  has  not  been  the  practice  to  prohibit  it  (the  exportation  of  arms) 
except  when  the  interests  of  this  country,  as  in  the  case  of  self-defence, 
are  directly  and  immediately  concerned  in  the  prohibition.^ 

During  the  Franco-German  War  of  1870-1871  Count  Bemstorff 
called  the  attention  of  Earl  Granville  to  this  act  and  urged  the  govern- 
ment to  prohibit  the  sale  and  exportation  of  arms  and  munitions  which 
were  being  supplied  in  large  quantities  m  the  French  Government.'* 
There  was  no  question,  he  asserted,  but  that 

"*  WeUington,  Despatches^  Vol.  Ill,  3d  series,  p.  364,  cited  by  Geaaner,  DroU  dea 
NeyJbreSy  p.  131. 

"  16  and  17  Victoria,  Ch.  107,  cited  by  Phillimore,  III,  410. 

"  British  and  Foreign  State  Papeia,  Vol.  61,  p.  764. 

M  Te]Ft  of  memorandum  of  Sept.  1,  1870,  in  Britiah  and  Foreign  State  Pftpen, 
1870-71,  Vol.  61,  pp.  714-716. 
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France  had  wantonly  made  war  on  Germany.  The  verdict  of  the 
world  and  especially  the  verdict  of  the  statesmen  as  well  as  of  the  public 
of  flngland  has  unconsciously  pronounced  the  Emperor  of  the  French 
guilty  of  a  most  flagitious  breach  of  the  peace.  Germany,  on  the  other 
hand,  entered  into  the  contest  with  the  consciousness  of  a  good  cause. 
She  was  therefore  led  to  expect  that  the  neutrality  of  Great  Britain, 
her  former  ally  against  Napoleonic  aggression,  however  strict  in  form, 
would  at  least  be  benevolent  in  spirit  ^  to  Germany,  for  it  is  impossible 
for  the  human  mind  not  to  side  with  one  or  the  other  party  in  a  conflict 
like  the  present  one.  What  is  the  use  of  being  right  or  wrong  in  the 
eyes  of  the  world  if  the  public  remains  insensible  to  the  merits  of  a  cause? 
Those  who  deny  the  necessity  of  such  a  distinction,  forego  the  appeal 
to  public  opinion  which  we  are  daily  taught  to  consider  as  the  foremost 
of  the  great  powers. 

''In  the  face  of  the  continuous  export  of  arms,  munitions,  coal,  and 
other  war  material  from  Great  Britain  to  France,"  Count  Bemstorff 
went  on  to  say,  "in  the  face  of  facts  openly  made  a  boast  of  by  the 
French  Minister  of  War  and  not  denied  by  the  British  Government, 
it  is  not  necessary  to  prove  that  the  neutrality  of  Great  Britain,  far 
from  being  impartial  to  that  party  which  has  been  pronounced  to  be 
in  the  right,  is,  on  the  contrary,  such  as  it  might  possibly  have  been  if 
that  party  had  been  wrong  in  the  eyes  of  the  British  people  and  gov- 
ernment." The  nation  would  be  morally  responsible  for  the  blood  which 
was  being  shed  through  the  agency  of  rapacious  individuals  who  were 
making  fortunes  out  of  a  trade  which  was  condemned  by  the  nation. 
England  was  "feeding"  a  war  which  would  have  ended  sooner  had 
France  been  left  dependent  on  her  own  resources;  hence  the  policy  of 
the  British  Government  was  if  not  intentionally,  at  least  practically, 
benevolent  to  France,  notwithstanding  the  fact  that  the  verdict  of 
popular  opinion  was  against  the  cause  for  which  France  was  fighting. 
To  this  communication  Earl  Granville  replied  on  September  16,** 
saying  that  the  propositiort^of  the  Prussian  Ambassador  amounted  to 
a  demand  that  British  neutrality  should  be  both  in  spirit  and  in  practice 
benevolent  toward  Prussia  and  consequently,  as  it  would  seem,  un- 
favorable toward  France.  The  idea  of  "benevolent  neutrality"  he 
added,  was  new  and  its  meaning  and  practical  effect  would  have  to  be 
explained. 

^  Italics  are  mine. 

•1  Text  in  British  and  Foreign  State  Papers,  Vol.  61,  pp.  759  flf. 
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The  Prussian  Ambassador  could  not  be  understood  as  laying  down 
a  principle  applicable  only  to  the  present  war;  rules  of  international 
law  could  not  be  confined  to  exceptional  cases,  they  must  be  of  general 
application  to  all  wars.  If  the  Prussian  proposition  were  admitted,  it 
would  be  the  duty  of  every  neutral  government  at  the  beginning  of  a 
war  to  determine  which  belligerent  was  favored  by  public  opinion  of 
its  subjects  and  then  assume  an  attitude  of  benevolent  neutrality  toward 
that  belligerent.  Such  a  policy  would  lead  to  insuperable  difficulties. 
Where  could  the  line  be  drawn  between  a  departure  from  the  usual 
practice,  in  order  to  confer  material  advantages  on  one  belligerent  state 
to  the  exclusion  of  the  other,  and  a  participation  in  hostilities?  It  seems 
hardly  to  admit  of  doubt  that  neutrality  when  it  once  departs  from  strict 
impartiality,  runs  the  risk  of  altering  its  essence,  and  the  moment 
a  neutral  allows  his  proceedings  to  be  biased  by  a  predilection  for  one 
of  two  belligerents,  he  ceases  to  be  neutral.  The  idea,  therefore,  of 
benevolent  neutrality  can  mean  little  less  than  the  extinction  of  neu- 
trality.** 

Earl  Granville  then  turned  to  the  conduct  of  the  Prussian  Gkrvemment 
during  the  Crimean  War,  during  the  whole  of  which  war  ''arms  and 
other  contraband  of  war  were  copiously  suppUed  to  Russia  by  the  states 
of  the  ZoUverein,  regular  agents  for  the  traffic  in  which  being  established 
at  Berlin,  Magdebui^,  Thorn,  Konigsberg,  Bromberg  and  other  places.'' 
No  restraint  was  put  upon  their  operations,  notwithstanding  the  fact 
that  the  Prussian  Government  had  issued  a  decree  in  March,  1854,  pro- 
hibiting the  transit  of  arms  from  other  countries  through  Prussia,  and 
another  decree  in  March,  1855,  prohibiting  also  the  transit  of  other 
contraband.  When  the  attention  of  the  Prussian  Government  was 
called  by  the  Government  of  Her  Majesty  to  its  negligence  in  enforcing 
these  decrees  to  the  injury  of  Great  Britain,  which  was  then  at  war  with 
Russia,  the  Prussian  Government  replied,  not  that  it  was  justified  in 
permitting  these  exports  on  the  principle  of  ''benevolent  neutrality," 
but  that  it  could  not  interfere  with  the  course  of  trade, — an  answer,  said 

*'  Commenting  on  this  proposition  of  the  Fmssian  Ambaflsador,  Westlake,  in  an 
article  on  the  "Export  of  Contraband  of  War''  (Collected  Papers,  p.  374)  remaiks: 
"He  assumes  that  the  cause  of  Germany  is  just,  that  the  pubUc  opinion,  and  even 
the  statesmen  of  England  have  recognised  its  justice  and  that  therefore  we  should 
furnish  not  a  strict  neutrality,  but  one  which  should  be  calculated  to  give  effective 
expression  to  our  real  or  supposed  sentiments  in  favor  of  his  country."  Westlake 
adds  that  considering  the  circimistances,  the  first  elements  of  the  act  of  persuasion 
would  have  dictated  an  appeal  in  the  name  of  strict  neutrality  rather  than  in  that 
of  a  benevolent  neutrality. 
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Earl  Granville,  which  would  "seem  to  have  been  based  rather  on  the 
principle  that  the  first  duty  of  Prussia  as  a  neutral,  was  to  consider  the 
interests  of  her  own  subjects,  not  those  of  the  subjects  of  a  country 
which  had  engaged  itself  in  a  war  with  which  Prussia  had  no  concern." 
Many  German  writers  maintain  that  the  conduct  of  the  British 
Government  during  the  Franco-Prussian  War  was  not  in  accord  with 
the  spirit  of  neutrality,"  but  others  like  Geffcken  "  and  von  Bar  •*  do 
not  consider  that  the  German  complaint  was  well  founded.  The  policy 
of  the  British  Government  was  ably  defended  by  Sir  William  Haroourt 
under  the  pseudon3an  of  Historicus  in  a  series  of  letters  to  the  Times; 
but  pubUc  opinion  in  England  was  by  no  means  unanimous  in  support 
of  the  government.  During  the  wars  since  1870  British  policy  has  been 
substantiaUy  the  same." 

**  For  example,  Bluntschli,  Dr.  IrU,  Cod.,  p.  442;  Geesiier,  Krieg^fiihrmde  und 
netUrale  Mdchte,  p.  77;  also  his  Le  Droit  des  Neutres  tur  Mer,  p.  133;  Kusserow, 
'*Le8  Devoirs  d^wi  OauvememerU  Neuire,*'  Rome  de  DroU  Int.,  Vol.  VI  (1874),  p.  64; 
and  Gotha,  La  question  des  Exportations  d^armes  Anglaises  (1871).  Perds,  DroU  Mar, 
Int.f  discusses  the  question  but  expresses  no  opinion. 

**  Der  Handd  mit  Waff  en  und  Kriegsmaterial,  in  HoltzendoifTs  Handbuch,  Bd.  IV, 
p.  602  ff ;  also  his  edition  of  Heffter,  p.  350,  note. 

••  "OhservatUms  star  la  CantrdMnde  de  Oyerre,"  Rev,  de  Dr.  Int.,  Vol.  XXVI  (1894), 
p.  405. 

*  In  a  petition  addressed  to  the  President  and  Congress  of  the  United  States 
during  the  present  war  and  alleged  to  have  been  signed  by  1,000,000  American  dti- 
sens,  the  statement  is  made  that  ''on  April  23,  1898,  after  the  Spanish-American 
War  had  begun,  the  British  Goveniment  placed  an  embargo  on  munitions  of  war." 
This  statement,  like  many  others  made  by  the  embargo  propagandists,  is  erroneous. 
The  Queen's  neutrality  proclamation  of  April  23  warned  British  subjects  that  if 
any  of  them  presumed  to  do  any  acts  in  derogation  of  their  duty  as  neutral  subjects 
or  in  violation  or  contravention  of  the  law  oi  nations,  and  more  especially  by  breaking 
a  blockade,  or  by  carrying  officers,  soldiers,  despatches,  arms,  munitions,  military 
stores  or  articles  deemed  contraband  according  to  the  law  of  nations,  for  the  use 
of  either  belligerent,  all  such  persons  so  offending,  together  with  their  ships  and  goods 
would  rightfully  incur  and  be  justly  liable  to  hostile  capture  and  to  the  penalties 
denounced  by  the  law  oi  nations.  (See  the  text  in  "Proclamations  and  Decrees  of 
Neutrality  in  the  war  with  Spain,"  published  by  the  United  States  Government, 
p.  35.)  It  will  be  noted  that  the  ];Hroclamation  did  not  prohibit  British  subjects  from 
transporting  contraband  to  either  belligerent,  and  no  penalty  was  prescribed  for 
doing  such  acts.  There  is  merely  the  customary  warning  usually  found  in  neutrality 
proclamations  that  those  who  engage  in  contraband  trade  are  exposed  to  the  loss 
of  their  ships  and  goods  through  capture  and  confiscation  by  one  of  the  belligerents. 
The  Englij^  colony  of  Jamaica  indeed  is  said  to  have  become  the  chief  source  of 
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French  practice  has  been  substantially  the  same  as  that  of  Great 
Britain  and  the  United  States.  By  an  act  of  the  French  Parliament  of 
April  13;  1895;  the  government  was  authorized  to  prohibit  the  exporta- 
tion of  arms  by  individuals  whenever  it  should  judge  such  a  measure 
to  be  necessary  to  the  interests  of  the  country.  But  apparently  the 
authority  thus  conferred  has  not  been  exercised  during  any  of  the  wars 
since  that  date.*' 

In  view  of  the  Austrian  and  Grerman  attacks  upon  the  policy  of  the 
American  Government  in  permitting  the  sale  and  exportation  of  arms 
and  munitions  during  the  present  war,  a  review  of  their  own  practice 
in  some  of  the  more  important  recent  wars  wiU  not  be  inappropriate. 
The  open  toleration  by  the  Prussian  Government  during  the  Crimean 
War  of  the  transportation  through  Prussian  territory  of  large  quantities 
of  war  supplies  from  Belgium  to  Russia,  notwithstanding  that  such 
traffic  had  been  forbidden  by  two  decrees  of  the  Prussian  Government, 
has  already  been  referred  to.  During  the  American  Civil  War  both 
belligerents  bought  supplies  in  Germany  and  Austria.  Soon  after  the 
outbreak  of  the  war  the  Confederate  Government  sent  Major  Caleb 
Huse  to  Europe  to  buy  and  make  contracts  for  arms  and  munitions.® 
Major  Huse  subsequently  published  a  pamphlet  entitled  ''The  Sup- 
plies for  the  Confederate  Army;  How  they  were  obtained  in  Europe 
and  How  Paid  For,"®  in  which  he  described  his  purchases  in  vari- 

supply  for  the  Spaojsh  anny  in  Cuba,  and  except  for  a  mil!!  protest  from  the  American 
consul  at  Kingston,  no  complaint  was  made  by  any  official  of  the  United  States. 
Benton,  International  Law  and  Diplomacy  of  the  Spanish-American  War,  pp.  195- 
196. 

•'See  Bonfils,  Droit  IrOernatUmai  Public,  p.  891.  "During  the  Russo^apaneee 
War  of  1904-1905,"  says  Bonfils,  ''the  exportation  of  arms  from  France  to  Rusbia 
took  place  freely."  The  only  instances  of  embargoes  by  the  French  Government 
appear  to  have  been  laid  on  the  exportation  of  arms  to  Spain  during  the  Cariist  up- 
risings of  1873,  1875,  and  1876. 

«  Jefferson  Davis,  Rise  and  Fall  of  the  Confederate  Government,  Vol.  I,  p.  311. 
Speaking  of  the  purchase  of  arms  in  Europe  during  the  Civil  War,  Bernard  (British 
Neutrality  during  the  American  Civil  War,  p.  331)  says,  "Many  rifles  were  also 
imported  from  Prussia."  The  British  case  before  the  Geneva  Arii>itration  Tribunal 
in  1872  stated  that  ''large  quantities  of  arms  were  purohased  by  the  United  States 
in  France,  Austria,  and  other  neutral  countries."  Moore,  History  and  Digest  of 
International  Arbitrations,  I,  620. 

••  Boston,  T.  R.  Marvin  and  Son,  1904. 
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onB  countries  of  Europe.  Concerning  his  transactions  in  Austria  he 
says: 

There  were  few  arms  for  sale,  even  in  the  arsenals  of  Europe,  which 
Mr.  Gushing  had  said  would  be  open  to  the  United  States  and  closed  to 
the  South.  Austria,  however,  had  a  considerably  quantity  on  hand  and 
these  an  intermediary  proposed  I  should  buy. 

I  knew  something  of  the  armament  of  Austria,  having  visited  Vienna 
in  1859,  with  a  letter  from  the  United  States  War  Department,  which 
gave  me  some  facilities  for  observation.  At  first  I  considered  the  getting 
of  anything  from  an  Imperial  Austrian  Arsenal  as  chimerical.  But  my 
would-be  intermediary  was  so  persistent  that  finally  I  accompanied  him 
to  Vienna,  and,  within  a  few  days,  closed  a  contract  for  100,000  rifles  of 
the  latest  Austrian  pattern,  and  ten  batteries,  of  six  pieces  each,  of  field 
artillery,  with  harness  complete,  ready  for  seryice,  and  a  quantity  of 
ammunition,  all  to  be  deUvered  on  ship  at  Hamburg.  The  United 
States  Minister,  Mr.  Motley,  protested  in  vain.  He  was  told  that  the 
making  of  arms  was  an  important  industry  of  Austria;  that  the  same 
arms  had  been  offered  to  the  United  States  Government  and  declined, 
and  that,  as  belligerents,  the  Confederate  States  were,  by  the  usage  of 
nations,  lawful  buyers.  However  unsatisfactory  this  answer  may  have 
been  to  Washington,  the  arms  were  delivered,  and  in  due  time  were 
shipped  to  Bermuda  from  Hamburg.  Mr.  Motley  offered  to  buy  the 
whole  consignment,  but  was  too  late.  The  Austrian  Government  de- 
clined to  break  faith  with  the  purchasers.^ 

It  has  been  widely  asserted  recently  by  German  sympathizers  in  the 
United  States  that  during  the  war  between  Spain  and  the  United  States 
Germany  forbade  the  exportation  of  arms  and  munitions  to  Spain/^ 

'•Pp.  26-27.  Professor  T.  S.  Woolsey  in  an  article  entitled  "The  Case  for  the 
Munitions  Trade"  (Leslie's  Weekly,  July  29,  1915),  commenting  on  the  above 
statements  of  Major  Huse,  remarks  that  the  reader's  suspicions  are  naturally  aroused 
by  the  implication  that  the  sale  was  made  by  the  Austrian  Government  direct  or 
through  the  agency  of  an  intermediary.  Professor  Woolsey  adds  that:  "Quite  apart 
from  anything  that  Major  Huse  asserted,  there  is  abundant  evidence  that  the  Con- 
federates got  war  supplies  from  Austria.  The  subject  was  frequently  mentioned  in 
the  correspondence  of  the  Confederate  Chief  of  Ordnance,  General  Joseph  Gorgas, 
with  the  Confederate  War  Department.  In  the  *  Official  Records'  there  are,  for  the 
year  1863,  various  references  to  war  supplies  purchased  in  Austria  by  Huse,  and 
shipped  apparently  by  Fraser  and  Trenholme.  For  example,  a  letter  of  Feb.  3,  1863 
(in  series  IV,  Volume  II,  pages  382-384),  states  that  Huse  had  shipped  21,000 
Austrian  rifles,  with  32  guns  and  10,000  shrapnel  shells  for  them.  At  the  same  time 
there  were  waiting  in  Vienna  munitions  to  the  value  of  £117,500,  to  be  shipped 
when  pa3rment  was  made  by  the  Confederate  Government." 

^^  This  assertion  was  made  by  Representative  Vollmer  in  the  House  on  March  4, 
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This  assertion  was  based  on  a  passage  in  the  Autobiography  of  Andrew 
D.  White/*  but  the  facts  show  that  the  contrary  was  the  case.  Dr. 
White  in  a  recent  letter  explaining  the  incident  to  which  he  refers  in 
his  Autobiography,  states  that  the  particular  vessel  which  he  requested 
the  German  Foreign  OfBce  to  search,  although  laden  with  contraband, 
''after  a  brief  wait  proceeded  on  her  way"  (to  Spain),  and  that  "our 
agents  at  Hamburg  informed  me  later  that  during  the  entire  war,  vessels 
freely  carried  munitions  from  German  ports  both  to  Spain  and  to  the 

1915;  (Cong.  Record,  App.  p.  736).  See  also  the  New  York  Evening  Mail  of  Jan- 
uary 27,  1916,  and  the  petition  of  1,000,000  American  dtisens  (Cong.  Record,  Jan- 
uary 27,  1916,  p.  1743).  Also  the  FcOherUmd  of  July  9,  1916;  and  the  Boston  Tran- 
script of  January  31, 1916.  In  an  issue  of  the  Fatherland  in  August,  1915,  we  find  the 
following:  "During  our  war  with  Spain  *  *  *  one  belligerent  appealed  to  a 
friendly  Power  to  stop  the  export  of  munitions  of  war  from  its  teeming  war  factories. 
That  appeal  came  from  the  United  States  and  was  addressed  to  Germany!  Did 
Germany  justify  its  traffic  in  murder  tools  when  the  United  States  appealed  to  her 
to  observe  a  bcdievolent  neutrality?  Let  Andrew  D.  White  answer  the  question,  as 
he  answers  it  in  his  Autobiography."  Note  also  the  following  from  an  interview  given 
by  Field  Marshal  Von  Moltke  to  a  correspondent  of  the  Washington  Post,  reprinted 
in  the  Continental  Times  of  August  16,  1915:  "During  your  various  wars  in  North 
America  your  government  never  had  reason  to  complain  of  arms  or  munitions  being 
furnished  by  us  to  your  enemies.  Spain,  for  instance,  long  before  its  war  with  the 
United  States  freely  purchased  Mauser  rifles  from  our  German  manufacturers;  but 
the  moment  war  broke  out  between  Spain  and  the  United  States  and  our  neutrality 
was  declared,  our  government  shut  down  on  any  further  exportation  of  arms  to  Spain, 
Cuba,  Porto  Rico  or  the  Philippines.  Your  former  Ambassador  to  us,  Dr.  Andrew  D. 
White,  who  served  here  during  that  war,  can  attest  this  fact." 

^*  Chapter  XVI,  pp.  168-169.  The  passage  is  as  follows:  ''As  to  the  conduct  of 
Germany  during  our  war  with  Spain,  while  the  press,  with  two  or  three  exceptions 
was  an3rthing  but  friendly,  and  while  a  large  majority  of  the  people  were  hostile  to 
us  on  account  of  the  natural  sympathy  with  a  small  Power  battling  against  a  largiet 
one,  the  course  of  the  Imperial  Government,  especially  of  the  Foreign  Office  under 
Count  von  BtUow  and  Baron  von  Rlchthofen,  was  all  that  could  be  desired.  Indeed, 
th^  went  so  far  on  one  occasion  as  almost  to  alarm  us.  The  American  consul  at 
Hamburg  having  notified  me  by  telephone  that  a  Spanish  vessel,  supposed  to  be 
loaded  with  aims  for  use  against  us  in  Cuba,  was  about  to  leave  that  port,  I  hastened 
to  the  Foreign  Office  and  urged  that  vigorous  steps  be  taken,  with  the  result  that 
the  vessel,  which  in  the  meantime  had  left  Hamburg,  was  overhauled  and  searched 
at  the  mouth  of  the  Elbe.  The  German  Government  might  easily  have  pleaded,  in 
answer  to  my  request,  that  the  American  Government  had  generally  shown  itself 
opposed  to  any  such  interference  with  the  shipments  of  small  arms  to  belligerents, 
and  had  contended  that  it  was  not  obliged  to  search  vessels  to  find  such  contraband 
of  war,  but  that  this  duty  was  incumbent  upon  the  belligerent  nation  oonoemed." 
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United  States,  and  that  neither  of  the  belligerents  made  any  remon- 
strance.^ When  the  Department  of  State  learned  of  the  incident,  it 
instructed  the  American  Ambassador  to  ascertain  whether  or  not  there 
were  ''any  laws  or  regulations  in  force  in  Germany  forbidding  the 
shipment  of  contraband  of  war,"  in  order  that  if  there  existed  such  laws 
or  regulations  the  American  Government  might  be  so  informed  so  as 
to  avoid  the  embarrassments  which  might  arise  if  it  should  decide  to 
protest  against  the  action  of  neutral  governments  in  permitting  contra- 
band articles  to  be  shipped  from  their  ports.  The  Ambassador  reported 
that  there  were  no  such  laws  or  regulations  in  force,  and  the  matter 
was  therefore  dropped  J^  It  appears  that  the  German  Government 
never  issued  any  proclamation  of  neutrality,  that  it  never  took  any  steps 
whatever  to  prevent  the  sale  and  exportation  of  arms  and  munitions  to 
either  belligerent,  and  that  in  fact  German  manufacturers  sold  such 
articles  freely  to  the  Spanish  Government. 

During  the  Boer  War  large  quantities  of  war  material  were  sold  to 
the  British  Government  by  manufacturers  and  merchants  of  both  Austria 
and  Germany.  Although  the  83rmpathies  of  the  people  of  Austria  and 
Germany  were  overwhelmingly  on  the  side  of  the  Boers,  that  did  not 
''prevent  Elngland  from  obtaining  in  Germany  the  quick-firing  guns 
which  she  needed  so  badly  and  from  Austria  the  big  howitzers  which 
it  was  thought  would  be  required  for  the  siege  of  Pretoria."  ^* 

n  This  letter  is  dated  October  6, 1915,  and  was  addressed  to  W.  B.  Blake  of  New 
York  City.  It  was  printed  in  the  New  York  Times  of  January  29,  1916,  and  in  the 
Fatherland  of  July  9,  1916. 

''*  See  extracts  from  the  correspondence  relating  to  the  incident  and  appropriate 
comment  by  William  C.  Dennis  in  the  Annals  of  the  American  Academy  of  Political 
and  Social  Science,  July,  1915,  pp.  13-14;  see  also  an  official  statement  of  the  Secre- 
taiy  of  State  regarding  the  matter,  published  in  the  daily  press  of  April  23,  1915. 

^*  Spaight,  War  Rights  on  Land,  p.  478.  See  the  statistics  concerning  the  exporta- 
tions  of  arms,  munitions  and  other  war  supplies  from  Germany  into  England  during 
the  years  1899-1901,  compiled  by  Dr.  C.  N.  Gregory  and  published  in  an  article 
entitled  "The  Sale  of  Munitions  of  War  by  Neutrals,"  Annals  of  the  American 
Academy  of  Political  and  Social  Science,  July  1915,  pp.  190-191,  and  in  an  article 
by  the  same  author  in  the  preceding  issue  of  this  Journal.  Dr.  Grogoiy  quotes 
from  a  letter  from  the  British  Embassy  addressed  to  him  on  April  27,  1915,  in  which 
it  was  said  that  "When  the  Boers  were  shut  off  from  supplies  by  sea,  Great  Britain 
got  from  Germany  108  fifteen-pound  quick-firing  guns  and  500  rounds  per  gun. 
Hi^  were  purchased  from  Ehiiiardt  by  private  negotiation."    See  also  tables  of 


Digitized  by 


Google 


774  THE  AMERICAN  JOURNAL  OP  INTERNATIONAL  LAW 

German  and  Austrian  dealers  were  of  course  quite  willing  to  sell  to 
the  Burghers  of  the  South  African  Republics,  although  the  situation 
of  the  Boers  was  ahnost  identical  with  that  of  Germany  and  Austria 
today;  that  is  to  say,  they  were  commercially  isolated  by  the  British 
navy  and  were  prevented  from  buying  arms  from  neutrals.  The  German 
and  Austro-Hungarian  Governments  did  not  then  consider  that  ''parity 
of  treatment''  required  them  to  prohibit  the  sale  and  export  of  war 
supplies  for  the  use  of  the  British  forces/*  They  proceeded  on  the 
principle  which  the  Government  of  the  United  States  then  laid  down "" 

statistics  of  German  and  Austro-Hungarian  exports  of  arms  and  munitions  to  Great 
Britain  during  the  years  1809-1902,  printed  as  an  appendix  to  Secretary  Lansing's 
note  of  August  12, 1915,  in  reply  to  the  Austro-Hungarian  note  of  Jime  29  in  respect 
to  the  sale  of  arms  and  mimitions  during  the  present  war.  In  this  note  the  Secretary 
of  State  says,  ''Germany  sold  to  Great  Britain  hundreds  of  thousands  of  kilos  of 
explosives,  gunpowder,  cartridges,  shot  and  weapons;  and  it  is  known  that  Austria- 
Hungary  also  sold  similar  munitions  though  in  smaller  quantities."  This  Joubnal, 
Special  Supplement,  July,  1915,  pp.  166,  172. 

^Aked  and  Rauschenbusch,  in  their  pamphlet  entitled  "Private  Profit  and  the 
Nation's  Honor,"  remark  that  ''the  small  and  peaceful  Boer  Republics  had  no  chance 
to  profit  by  our  war  supplies.  It  was  England  that  bought  them  and  used  them 
against  the  Boers."  But,  as  stated  above,  England  also  purchased  freely  war  sup- 
plies in  German  markets.  If  it  was  not  contrary  to  the  spirit  of  neutratity  for  Ger- 
many to  permit  sales  to  the  English  when  the  Boers  were  cut  off  from  access  to 
German  markets,  why  is  it  a  violation  of  neutrality  for  the  American  Government 
to  permit  s^es  to  Great  Britain  during  the  present  war  when  the  situation  of  Germany 
is  similar  to  that  of  the  South  African  Republics  during  the  Boer  War?  There  is 
no  substantial  difference  between  the  policy  of  Gennany  during  that  war  and  that 
of  the  United  States  during  the  present  war. 

""  It  appears  that  in  November,  1899,  Dr.  Hendrick  Mulier,  Envoy  Extraordinary 
of  the  Orange  Free  State  at  The  Hague,  complained  to  the  American  Minister  to 
The  Netherlands  that  the  shipment  of  war  materials  from  the  United  States  on  a 
large  scale  to  Great  Britain  was  contrary  to  the  law  of  nations,  and  urged  him  to 
remonstrate  with  the  American  Government  against  the  continuance  of  the  traffic. 
Secretary  Hay  on  December  15,  1899,  replied  to  the  commimication  of  the  American 
Minister,  saying  that  in  view  of  the  fact  that  the  law  and  practice  of  the  United 
States  was  then  settled  in  favor  of  the  right  of  neutrals  to  sell  and  export  contraband 
goods  to  belligerents,  it  was  not  considered  necessary  to  investigate  the  charges  of 
Dr.  MuUer.  Again  in  1901,  when  one  Samuel  Pearson,  on  behalf  of  the  Transvaal, 
sought  an  injunction  in  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Louisiana  to  restrain  the  exportation  of  mides,  arms  and  munitions  of  war  for  the 
use  of  the  British  forces  in  South  Africa,  the  court  refused  to  grant  the  injonction 
on  the  ground  that  it  had  no  jurisdiction.  In  the  course  of  his  opinion  the  judge 
reviewed  the  law  and  practise  regarding  the  right  of  American  citiiens  to  sell  and 
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and  upon  which  it  is  now  acting  under  identical  circumstances.  Like- 
wise during  the  Russo-Japanese  War  there  were  large  exportations  of 
arms,  artilleiy,  munitions  and  coal  from  Germany  to  Russia,^  and  it 
was  charged  that  the  German  Government  failed  to  prevent,  if  it  did 
not  directly  or  indirectly  encourage,  the  sale  to  Russia  of  a  number  of 
transatlantic  steamers  belonging  to  its  auxiliary  navy,  and  that  it  per- 
mitted the  exportation  overland  of  torpedo  boats  to  Russia,  the  several 
parts  of  the  vessels  being  exported  as  half  finished  manufactures  and 
put  tc^ther  in  Libau,  Russia, — this  for  the  purpose  of  disguising  the 
real  nature  of  the  transactions  and  thus  avoiding  the  charge  of  non- 
conformity to  the  technical  rules  of  neutrality  relating  to  the  sale  of 
war  vessels  to  belligerents.^ 

During  the  Turco-Italian  War,  German  arms  and  munitions  were 
sold  and  exported  in  large  quantities  to  the  Ottoman  Government,  and 
during  the  Balkan  Wars  German  and  Austrian  markets  were  the  prin- 
cipal sources  of  supply  for  all  the  belligerents.  It  is  probably  safe  to 
say  that  no  other  country  has  developed  such  an  extensive  system 
of  industries  for  the  manufacture  of  war  material  as  Germany,  or 
has  supplied  the  needs  of  belligerents  on  such  a  large  scale.  Indeed, 
there  appears  to  be  no  instance  in  which  the  German  Government  ever 
prohibited  the  sale  and  exportation  of  such  articles  to  belligerents,^ 

export  arms  and  munitions  to  belligerents,  and  concluded  that  belligerents  had  an 
undoubted  right  to  purchase  war  supplies  in  the  United  States  and  transport  them 
abroad  for  their  use.    See  this  Journal,  July,  1915,  pp.  691-694. 

^  According  to  an  editorial  in  the  Baltimore  Star,  German  exportations  of  arms 
and  munitions  to  Russia  increased  from  64,680  pounds  in  1903  to  131,340  in  1904, 
and  the  total  of  such  exports  for  the  year  1905  was  ten  times  as  large  as  during  the 
previous  year  and  twenty  times  as  large  as  for  1903,  or  1,655,940  pounds.  There 
was  also  a  large  increase  in  the  exportation  of  copper,  which  was  on  the  Russian  list 
of  contraband.  In  December,  1904,  3,000,000  pounds  of  ammunition  consigned  to 
a  Russian  naval  base  and  concealed  in  bales  of  wool  brought  on  the  backs  of  camels 
from  Kalgan  were  seized  by  the  Japanese.  The  newspapers  of  the  time  contained 
frequent  reports  of  large  contracts  between  the  Russian  Government  and  German 
manufacturers  for  the  delivery  of  war  material  for  the  use  of  the  Russian  Govern- 
ment. 

''These  charges  were  made  by  certain  Socialist  members  of  the  Reichstag  and 
were  widely  published  in  the  newspapers  of  the  time.  See  Hershey,  International 
Law  and  Diplomacy  of  the  Russo-Japanese  War,  pp.  91-92. 

*  The  embargo  during  the  Crimean  War,  referred  to  above,  applied  only  to  the 
transit  through  Prussia  of  arms  from  foreign  countries. 
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and  but  one  instance  in  which  AustriarHungary  has  done  so.'^ 
Finally,  it  is  well  known  that  Germany  purchased  military  and  other 
supplies  in  the  United  States  during  the  early  weeks  of  the  present  war 
and  until  the  American  supply  was  cut  off  by  Great  Britain.  Moreover, 
it  may  be  added  that  after  the  entrance  of  Turkey  into  the  war,  large 
quantities  of  German-made  war  supplies  were  shipped  through  the 
neutral  territory  of  Roumania  for  the  use  of  the  Ottoman  Government, 
and  when  in  the  middle  of  the  year  1915  the  Roumanian  Government, 
in  pursuance  of  the  Hague  Convention  Respecting  the  Rights  and  Duties 
of  Neutrals  (Arts.  2-5),  issued  an  order  prohibiting  the  transit  of  arms 
and  munitions  through  its  territory  for  the  use  of  belligerents,  the 
German  Government  complained  that  the  embargo  was  an  unneutral 
act  resorted  to  with  a  view  of  aiding  the  Allies,  under  whose  pressure 
(after  the  entrance  of  Italy  into  the  war)  the  Roumanian  policy  of 
benevolent  neutrahty  toward  Germany  had  been  abandoned.  The  in- 
consistency of  the  Grerman  complaint  against  the  Roumanian  Govern- 
ment for  adopting  an  attitude  which  the  German  Grovemment  and  its 
sympathizers  in  this  country  have  demanded  of  the  American  Govern- 
ment is,  of  course,  evident. 

Thus  it  will  be  seen  that  the  general  practice  of  neutral  states  has 
been  to  permit  their  nationals  to  sell  and  export  arms  and  munitions 
to  belligerents,  and  this  privilege  has  been  freely  exercised  during  most 
of  the  wars  of  the  past.  There  have,  however,  been  a  few  departures 
from  this  general  practice.  Thus,  during  the  Franco-German  War  of 
1870,  Belgium,  Switzerland,  Austria-Hungary,  Denmark,  Spain,  Italy, 
the  Netherlands,  and  Japan  are  said  to  have  issued  proclamations 
forbidding  the  transportation  of  arms  and  munitions  to  both  bel- 
ligerents.®* 

Upon  the  outbreak  of  the  war  between  Spam  and  the  United  States 
in  1898,  the  Government  of  Brazil  "prohibited  absolutely"  the  exporta- 
tion of  war  material  from  Brazilian  ports  to  those  of  either  belligerent, 

•1  This  was  during  the  Franoo-German  War  of  1870-1S71. 

»  Bluntschli,  Sec.  766,  and  Rivier,  DroU  des  Gens,  Vol.  II,  p.  412.  Rivier  says  all 
the  states  above-mentioned  issued  such  prohibitioiis,  but  Kleen  does  not  include 
AustriarHungary,  Denmark,  Spain,  Italy,  or  the  Netheiiands  in  the  list  which  he 
gives.  Lois  et  Usages,  1,  382,  and  Contrebande  de  Guerre,  pp.  52,  68.  Bonfils,  Sees. 
1472  and  1474,  mentions  only  Belgium^  Switzerland,  and  The  Netheriands. 
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xmder  the  Brasdlian  flag  or  any  other  flag.^'  Likewise  the  King  of 
Denmark,  by  a  proclamation  of  April  29,  forbade  Danish  subjects  "to 
transport  contraband  of  war  to  either  of  the  belligerent  Powers/'  al- 
though it  did  not  prohibit  the  sale  thereof  .^^  The  Governor  of  Curasao, 
acting  on  the  instructions  of  the  Dutch  Government,  published  a  decree 
forbidding  the  exportation  of  arms,  munitions,  or  other  war  materials  to 
either  belligerent.®*  The  Portuguese  Government  by  a  decree  of 
April  29,  declared  that  articles  of  lawful  commerce  belonging  to  the 
subjects  of  belligerent  Powers  might  be  transported  under  the  Por- 
tuguese flag,  and  that  such  articles  belonging  to  Portuguese  subjects 
could  be  transported  under  the  flag  of  either  belligerent,  but  "goods 
which  could  be  considered  as  contraband  of  war"  were  expressly  ex- 
cluded from  this  privilege.®* 

Since  the  outbreak  of  the  present  war,  embargoes  on  the  exportation 
of  arms  have  been  laid  by  a  number  of  states,  although  Brazil  appears 
to  have  been  the  only  one  outside  Europe  that  has  adopted  such  a 
policy.®^  The  other  embargoes  were  laid  by  various  neutral  states  of 
Europe,  notably  Denmark,  Norway,  Sweden,  Switzerland,  Spain,  and 
the  Netherlands.  They  have,  however,  been  erroneously  regarded  as 
neutrality  measures.  In  fact,  they  were  laid  partly  under  pressure  from 
Great  Britain,  with  a  view  to  protecting  their  oversea  commerce  from 
the  measures  adopted  by  the  British  Government,®®  and  partly  for  the 
purpose  of  conserving  their  own  supply  of  arms,  munitions,  and  other 
commodities,  with  a  view  to  the  eventual  possibility  of  their  being  forced 
into  the  war.®* 

**  ProclamstioDS  and  Decrees  During  the  War  with  Spain,  p.  13. 

M/Wd.,  p.22. 

•»/Wd.,  p.  27. 

» Ibid,,  p.  61. 

"^  It  appears  that  Brazil  has  general  rules  of  neutrality  g^veming  trade  in  contra- 
band, Article  IV  of  which  ''absolutely  forbids"  the  exportation  of  arms  and  munitions 
of  war  from  Brazil  to  any  belligerent  under  the  Brazilian  or  any  other  flag.  See 
an  article  by  Senor  Da  Gama,  Brazilian  Ambassador  to  the  United  States,  in  the 
Annals  of  the  American  Academy  of  Political  and  Social  Science,  July,  1915,  pp. 
147  flf. 

"  See  my  article  on  Contraband,  Right  of  Search,  and  Continuous  Voyage,  in  this 
Journal  for  April,  1015,  p.  393. 

"  Compare  the  remarks  of  Prof.  J.  B.  Moore,  who,  referring  to  the  above  mentioned 
embargoes,  says  "in  reality  they  are  essentially  regulations  of  a  domestic  nature, 
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It  is  submitted,  therefore,  that  no  argument  in  favor  of  an  embargo 
on  the  sale  and  exportation  of  arms,  as  a  measure  of  neutrality,  can  be 
drawn  from  these  precedents. 

But  it  is  argued  that  the  situation  to  which  the  present  war  has  given 
rise  is  wholly  different  from  that  in  any  preceding  war,  and  hence  the 
same  standards  of  neutraUty  cannot  be  applied.  Thus  in  a  memorandum 
deUvered  by  the  German  Ambassador  at  Washington,  on  April  4,  1915, 
to  the  Secretary  of  State,  it  was  said  that, 

The  situation  in  the  present  war  differs  from  that  of  any  previous 
war.  Therefore  any  reference  to  arms  furnished  by  Germany  in  former 
wars  is  not  justified,  for  then  it  was  not  a  question  whether  war  material 
should  be  supplied  to  the  belligerents,  but  who  should  supply  it  in 
competition  with  other  nations.  In  the  present  war  all  nations  having 
a  war  material  industry  worth  mentioning  are  either  involved  in  the 
war  themselves  or  are  engaged  in  perfecting  their  own  armaments,  and 
have  therefore  laid  an  embargo  against  the  exportation  of  war  material. 
The  United  States  is  accordingly  the  only  neutral  country  in  a  position 
to  furnish  war  materials.  The  conception  of  neutrality  is  thereby  given 
a  new  purport,  independently  of  the  formal  question  of  hitherto  existing 
law.  In  contradiction  thereto,  the  United  States  is  building  up  a  power- 
ful arms  industry  in  the  broadest  sense,  the  existing  plants  not  only 
being  worked  but  enlarged  by  all  available  means,  and  new  ones  built. 
The  international  conventions  for  the  protection  of  the  rights  of  neutral 
nations  doubtless  sprang  from  the  necessity  of  protecting  the  existing 
industries  of  neutral  nations  as  far  as  possible  from  injury  in  their 
business.  But  it  can  in  no  event  be  in  accordance  with  the  spirit  of 
true  neutrality  if,  under  the  protection  of  such  international  stipulations, 
an  entirely  new  industry  is  created  in  a  neutral  state,  such  as  is  the 
development  of  the  arms  industry  in  the  United  States,  the  business 
whereof,  under  the  present  conditions,  can  benefit  only  the  belligerent 
Powers. 

The  theoretical  willingness  of  American  manufacturers  and  merchants 
to  sell  to  Germany,  said  the  Ambassador,  did  not  alter  the  case.  The 
fact  was  that  sales  and  deliveries  were  being  made  to  but  one  side,  that 
a  new  and  vast  industry  had  suddenly  sprung  into  existence  under  the 
artificial  stimulus  of  the  English,  French,  and  Russian  demand  for  arms 
and  munitions,  and  that  the  United  States  had  been  transformed  into 

employed  for  the  purpose  of  preserving  a  proper  supply  of  articles,  even  arms  and 
munitions  of  war,  in  the  countries  concerned."  Annals  of  the  American  Academy  of 
Political  and  Social  Science,  July,  1915,  p.  146. 
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a  veritable  arsenal  for  the  supply  of  the  armed  forces  of  Germany's 
enemies,  a  supply  upon  which  Germany  and  her  allies  could  not  draw. 
The  Austro-Hungarian  Government  likewise,  in  a  note  of  June  29, 
1915,  complained  that  the  industry  of  manufacturing  arms  and  muni- 
tions in  America  had  '^  soared  to  unimagined  heights.'' 

In  order  to  turn  out  the  huge  quantities  of  arms,  ammunition,  and 
other  war  material  of  every  description  ordered  in  the  past  months  by 
Great  Britain  and  her  aUies  from  the  United  States,  not  only  the  full 
capacity  of  the  existing  plants,  but  also  their  transformation  and  en- 
largement, and  the  creation  of  new  larger  plants,  as  well  as  a  flocking 
of  workmen  of  all  trades  into  that  branch  of  industry;  in  brief,  far- 
reaching  changes  of  economic  life  encompassing  the  whole  country, 
became  necessary. 

It  will  of  course  be  readily  admitted  that  the  situation  to  which  the 
present  war  has  given  rise  is  quite  different  from  that  created  by  the 
smaller  wars  of  the  past,  but  in  fact  the  difference  is  not  one  of  principle, 
but  rather  a  difference  of  degree.  If  the  legal  right  of  neutrals  to  sell 
arms  and  munitions  to  belligerents  be  admitted,  and  apparently  neither 
the  German  nor  the  Austro-Hungarian  Government  has  denied  the 
existence  of  this  right  as  a  general  principle  of  law,^  it  would  seem  diffi- 
cult in  practice  to  introduce  a  distinction  between  the  right  to  sell  and 
export  in  small  quantities  and  to  sell  and  export  in  large  quantities. 
Likewise  the  distinction  between  the  sale  of  supplies  produced  by  es- 
tablishments already  in  existence  at  the  outbreak  of  the  war  and  the 
sale  of  those  produced  by  newly  created  industries  is  not  a  sound  prin- 
ciple for  distinguishing  between  neutral  and  unneutral  conduct.  In 
effect,  the  distinction  is  similar  to  that  made  by  BluntschU  and  the 
German  General  Staff  in  the  Kriegsbrauch  im  Landkriege  between  sales 
en  gro8  and  sales  en  ditail.  Like  most  quantitative  distinctions,  it  is 
more  or  less  arbitrary,  rests  upon  no  juridical  principle,  and  the  attempt 

^  The  German  Government,  in  a  note  of  December  15,  1914,  had  already  stated 
that  "under  the  general  principles  of  international  law  no  exception  can  be  taken  to 
neutral  states  letting  war  material  go  to  Germany's  enemies  from  or  through  neutral 
territory." 

Compare  also  the  remarks  of  Dr.  Dembuig  before  the  American  Academy  of 
Political  and  Social  Science  in  the  Annals  of  the  Academy,  July,  1915,  p.  195:  "  1 
want  to  state  here  most  emphatically  that  Germany  at  no  time  has  disputed  the 
right  to  ship  and  sell  arms.'- 
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to  apply  a  rule  based  on  such  a  distinction  would  in  practice  lead 
to  insuperable  difficulties,  as  the  German  writers  Geffcken  and  von 
Bar,  as  well  as  many  others  in  fkigland  and  America,  have  pointed 
out. 

'  Likewise,  the  contention  put  forward  by  the  German  and  Austro- 
Hungarian  Governments  that  the  conception  of  neutrality  has  been 
given  a  ''new  aspect"  by  the  fact  that  in  the  present  war  the  markets 
of  but  a  single  state  have  become  the  chief,  if  not  the  sole,  source  of 
foreign  supply  for  the  belligerents,  cannot  be  admitted  as  soimd.  Such 
a  contention  rests  on  the  assumption  that  traffic  in  arms  and  munitions 
is  legitimate,  so  long  as  the  markets  of  other  neutral  Powers  are  open 
to  belligerents,  but  that  it  ceases  to  be  consistent  with  the  spirit  of 
neutrality  the  moment  the  number  of  such  states  is  reduced  to  one. 
It  is  tantamount  to  maintaining  that  while  all  or  several  neutral  Powers 
may  permit  the  sale  and  exportation  of  war  materials,  one  alone  may 
not  do  so. 

If  particular  states,  either  in  consequence  of  a  desire  to  observe  a 
stricter  attitude  of  neutrahty  than  international  law  requires,  or  out 
of  considerations  afifecting  their  own  national  interests,  prefer  to  pro- 
hibit the  exportation  of  arms  and  munitions  from  their  territory,  that 
constitutes  no  logical  reason  why  other  states  differently  situated,  it 
may  be,  are  bound  to  do  likewise. 

Similarly,  the  view  recently  advanced  that  since  the  quantity  of  arms 
and  munitions  sold  to  belligerents  in  former  wars  was  comparatively 
small,  the  practice  in  those  wars  cannot  be  regarded  as  precedents  to 
justify  a  traffic  of  such  proportions  as  that  which  the  business  has 
assumed  in  the  present  war,  ignores  the  difference  in  the  magnitude  of 
thos6  wars  and  that  of  the  present  conffict.  It  has  been  stated  by  the 
British  Minister  of  Munitions  that  less  ammunition  was  used  by  the 
British  forces  during  the  entire  Boer  War  than  was  consumed  in  a  single 
well  known  battle  during  the  present  war.  To  hold  that  it  is  not  un- 
neutral for  a  state  to  permit  its  subjects  to  sell  arms  and  munitions  to 
belligerents  so  long  as  the  magnitude  of  the  war  is  not  such  as  to  create 
a  demand  for  large  quantities  of  such  supplies,  but  that  it  becomes 
unneutral  when  by  reason  of  the  widespread  character  of  the  war  the 
resulting  demand  assumes  large  proportions,  is  again  to  introduce 
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quantitative  distinctions  in  the  place  of  distinctions  founded  on  juridical 
principle. 

In  cases  of  world-wide  wars  like  the  present  conflict,  the  recourse  to 
neutral  markets  will  naturally  be  larger,  and  it  is  impossible  to  fix  a 
point  beyond  which  permission  to  resort  to  those  markets  ceases  to  be 
consistent  with  neutrality,  if  recourse  in  any  degree  is  to  be  recognized 
as  lawful.'^ 

In  a  note  of  July  16,  1915,  the  German  Imperial  Government  made 
a  plea  for  an  equaUzation  of  advantages  as  between  the  £lntente  AUies 
and  the  Central  Powers: 

While  a  trade  in  arms  existed  between  American  manufacturers  and 
Germany's  enemies  estimated  at  many  hundred  milUon  marks,  the 
German  Government  had  not  made  any  charge  of  a  formal  breach  of 
neutrality.  The  German  Government  could  not,  however,  do  otherwise 
than  to  emphasize  that  they  were  placed  at  a  great  disadvantage  through 
the  fact  that  the  neutral  Powers  have  hitherto  achieved  little  or  no  suc- 
cess in  the  assertion  of  their  lawful  right  of  trade  with  Germany,  whereas 
they  make  unlimited  use  of  their  right  to  tolerate  trade  in  contraband 
with  England  and  Germany's  other  enemies.  Admitting  that  it  is  the 
express  right  of  neutrals  not  to  protect  their  lawful  trade  with  Germany, 
and  even  to  allow  themselves  Imowingly  and  willingly  to  be  ordered  by 
England  to  restrict  such  trade,  it  is  on  the  other  hand  not  less  their 
good  right,  although  imfortimately  not  exercised,  to  stop  trade  in  con- 
traband, especially  the  trade  in  arms,  with  Germany's  enemies.  *  *  * 
In  regard  to  the  latter  point  (contraband  trade  especially  in  war  ma- 
terials by  neutral  merchant  vessels),  the  German  Government  ventures 

*i  In  fact,  the  quantity  of  arms  and  munitions  exported  during  the  present  war 
has  not  been  larger  in  proportion  to  the  total  amount  consumed  by  the  various 
beUigerents  than  the  sales  and  exportations  during  previous  wars.  Thus  the  records 
of  the  Department  of  Commerce  show  that  during  the  first  nine  months  of  the  war 
the  United  States  furnished  the  Entente  Allies  with  less  than  a  week's  supply  of 
ammunition.  It  is  stated  that  up  to  May  1,  1915,  only  $27,000,000  worth  of  muni- 
tions and  $1,142,000  worth  of  fire  arms  had  been  exported  since  the  beginning  of 
the  war.  At  the  outbreak  of  the  war  there  were  no  private  concerns  in  Uie  United 
States  which  manufactured  anny  rifles  such  as  were  then  generally  used.  On  account 
of  the  necessity  of  installing  new  equipment  and  introducing  new  processes,  the 
output  of  American  manufactories  was  comparatively  small  during  the  early  months 
of  the  war.  Even. as  late  as  July,  1016,  it  was  stated  that  American  plants  were 
turning  out  only  19,000  rounds  of  artillery  ammunition  per  day  whereas  Elngland 
was  using  60,000  rounds  and  France  125,000  rounds  daily.  This  statement,  if  true, 
disposes  of  the  contention  that  the  United  States  is  supplying  the  bulk  of  the 
ammunition  uised  by  the  Entente  armies. 
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to  hope  that  the  American  Govemment  upon  reconsideration  will  see 
their  way  clear  to  a  measure  of  intervention  in  accordance  with  the 
spirit  of  true  neutrality. 

Again  in  the  memorandum  of  April  4,  1915,  the  Imperial  Govemment 
observed  that,  ''It  is  necessary  to  take  into  consideration  not  only  the 
formal  aspect  of  the  case,  but  also  the  spirit  in  which  the  neutrality  is 
carried  oiU;"  and  further  that  "If  it  is  the  will  of  the  American  people 
that  there  shall  be  a  true  neutrcdity  the  United  States  will  find  the 
means  of  preventing  this  one-sided  suppl3ring  of  arms,  or  at  least  of 
utilizing  it  to  protect  legitimate  trade  with  Germany,  especially  that 
in  foodstuffs."*^  Likewise  the  Austro-Hungarian  Govemment  in  a 
note  of  June  29,  1915,  raised  the  question  whether  in  view  of  the  "ab- 
solute exclusion"  of  Germany  and  Austria-Hungary  from  the  markets 
of  America,  it  "would  now  seem  possible,  even  imperative,  that  appro- 
priate measures  be  adopted  toward  bringing  into  full  effect  the  desire 
of  the  Federal  Government  to  maintain  an  attitude  of  strict  parity 
with  respect  to  both  belligerent  parties." 

It  will  be  seen  from  these  extracts  that  the  German  and  Austro- 
Hungarian  Governments  did  not  allege  any  violation  of  the  letter  of 
the  law  governing  the  rights  and  duties  of  neutrals,  but  they  contended 
that  the  sale  of  arms  to  one  belligerent  when  the  fortunes  of  war  have 
deprived  the  other  of  access  to  neutral  markets  is  contrary  to  the  spirit 
of  neutrality,  and  the  inequality  of  opportunity  thus  resulting  should 
be  removed  by  the  neutral  through  an  embargo  on  sales  to  all  belliger- 
ents; that  is,  a  "strict  parity"  must  be  restored  and  the  disadvantages 
of  one  eliminated  by  depriving  the  other  of  the  fruits  of  a  victory  which 
he  has  won  through  his  superior  naval  power.  To  this  somewhat 
extraordinary  contention,  Secretary  Lansing  repUed  in  a  note  of  Au- 
gust 12,  1915,  that  the  American  Govemment  could  not  accede  to  such 
a  proposition: 

The  recognition  of  an  obUgation  of  this  sort,  unknown  to  the  inter- 
national practice  of  the  past,  would  impose  upon  every  neutral  nation 
a  duty  to  sit  in  judgment  on  the  progress  of  a  war  and  to  restrict  its 
commercial  intercourse  with  a  belligerent  whose  naval  successes  pre- 
vented the  neutral  from  trade  with  the  enemy.    *    *    *    Manif^ly 

**  The  italics  are  mine. 
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the  idea  of  strict  neutrality  now  advanced  by  the  Imperial  and  Royal 
Government  would  involve  a  neutral  nation  in  a  mass  of  perplexities 
which  would  obscure  the  whole  field  of  international  obligation,  produce 
economic  confusion  and  deprive  all  commerce  and  industry  of  legitimate 
fields  of  enterprise,  aheady  heavily  burdened  by  the  unavoidable  re- 
strictions of  war. 

As  has  been  said,  the  situation  of  the  South  African  Republics  during 
the  Boer  War  was  practically  identical  with  that  of  Germany  and 
Austria-Hungary  today.  Great  Britain  had  succeeded  in  commercially 
isolating  those  republics  and  depriving  them  of  access  to  neutral  mar- 
kets, but  the  German  Government  at  the  time  did  not  consider  it  a 
violation  of  the  spirit  of  neutrality  to  permit  German  manufacturers 
to  sell  and  export  arms  to  one  of  the  belligerents  when  the  fortunes  of 
war  had  deprived  the  other  of  access  to  German  markets.  As  Secretary 
Lansing  in  his  reply  to  the  Austro-Hungarian  remonstrance  pertinently 
remarked. 

If  at  that  time  Austria-Hungary  and  her  present  ally  had  refused 
to  sell  arms  and  ammunition  to  Great  Britain,  on  the  ground  that  to  do 
so  would  violate  the  spirit  of  strict  neutrahty,  the  Imperial  and  Royal 
Government  might  with  greater  consistency  and  greater  force  urge  its 
present  contention. 

Furthermore,  the  "parity"  argument  of  the  Central  Powers,  if  cai> 
ried  to  its  logical  limits,  can  be  turned  against  them  in  the  present  war. 
As  is  well  known,  Germany  has  succeeded  in  acquiring  possession  of 
the  larger  portion  of  the  coal,  iron,  steel,  and  similar  industries  of  France, 
and  thereby  deprived  the  French  of  their  domestic  supply  of  raw  ma- 
terials for  the  manufacture  of  arms  and  munitions.  Germany  having 
thus  through  her  superior  military  strength  cut  off  to  a  large  degree 
France's  local  supply  of  war  materials,  cannot  justly  complain  that 
Great  Britain  through  her  superior  naval  power  has  deprived  Grermany 
of  access  to  neutral  markets.  Nevertheless,  it  has  been  seriously  argued 
that  in  permitting  the  sale  of  arms  and  munitions  to  France,  the  Gov- 
ernment of  the  United  States  has  thereby  deprived  Germany  of  the  full 
advantage  wliich  she  has  gained  in  acquiring  control  of  the  industries 
upon  which  the  French  local  supply  is  dependent.  But  it  is  submitted 
that  if  considerations  of  strict  neutrality  require  the  United  States  to 
prevent  exportation  of  arms  to  Great  Britain  and  France  in  order  not  to 
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deprive  Gennany  of  the  advantage  thus  obtained,  does  not  that  same 
neutrality  require  the  United  States  to  refrain  from  the  adoption  of  a 
policy  which  would  deprive  Great  Britain  of  the  advantage  which  she 
has  gained  over  Germany  through  the  superiority  of  her  naval  power?  ^ 
But  apart  from  the  special  circimistances  of  the  present  war,  which, 
it  is  urged,  make  it  desirable  to  alter  the  existing  rule,  it  is  argued  that 
there  are  general  considerations  of  morality  and  public  poUcy  which 
condemn  the  present  practice.  The  furnishing  of  arms  and  munitions 
to  belligerents,  it  is  said,  is  contrary  not  only  to  the  spirit  of  genuine 
neutrahty,  but  also  to  the  best  standards  of  international  ethical  conduct 
as  well  as  to  sound  principles  of  national  and  international  policy.  Thus 
Senator  Works  of  California,  in  a  speech  in  the  Senate  on  January  27, 
1916,  said: 

I  believe  the  trade  to  be  immoral  and  demoralizing  to  the  people  of 
the  United  States.  I  believe  that  most  of  the  complications  that  have 
grown  up  between  this  and  foreign  nations  now  at  war  have  been  the 
result  of  the  trade  in  munitions  of  war.  I  believe  that  if  it  had  not 
been  for  the  fact  that  we  were  deaUng  in  that  nefarious  trade  the  people 
upon  the  LusUania  would  not  have  lost  their  lives. 

We  have,  in  effect,  made  our  country  a  party  to  the  war  across  the 
ocean.  It  is  our  ammunition,  our  shot  and  shell,  that  are  taking  the 
lives  of  the  citizens  and  subjects  of  friendly  nations  in  Europe.  We 
cannot  justify  ourselves  in  that  position  or  in  that  trade  by  sa3dng  that 
it  is  allowed  by  the  laws  of  neutrality.  There  is  something  higher  that 
should  control  the  people  of  the  United  States  than  the  mere  strict 
law  of  neutrality .•* 

*'  Adverting  to  the  German  contention  that  the  United  States  should  prohibit 
the  sale  of  arms  and  munitions  to  the  Entente  Allies  because,  among  other  reasons, 
the  effect  is  to  deprive  Germany  from  reaping  the  advantage  which  she  has  gained 
by  the  cutting  off  of  the  chief  source  of  France's  local  supply,  the  New  Yoik 
Times f  in  a  recent  editorial,  remarks,  ''Just  so.  It  is  the  fortune  of  war.  By  the 
fortime  of  war  France  is  unable  to  make  all  her  own  supplies.  By  the  fortune  of 
war  Germany  is  unable  to  get  supplies  from  us.  Therefore,  it  is  our  duty  to  stop 
these  sales  to  France  which  are  'thoroughly  within  our  legal  riots'  so  that  we 
may  enable  Germany  to  reap  the  full  advantage  of  that  other  fortune  of  war  by  which 
France  is  unable  to  get  her  munitions  except  from  us.  The  fortune  of  war,  he  says, 
has  made  us  an  ally  of  France,  and  it  is  our  duty  to  take  immediate  action  to  change 
that  situation  by  making  ourselves  an  ally  of  Gennany.  Having  crippled  France  by 
the  fortime  of  war,  Germany  could  conquer  her  if  we  would  only  cripple  her  further 
by  giving  up  our  'legal  rights'  in  Germany's  interest." 

^*  Congressional  Record,  64th  Cong.,  1st  sess.,  p.  1797.  Compare  also  the  reniaiks  of 
Senator  Kenyon  to  the  same  effect,  tbii.,  p.  1793;  of  Senator  LaFollette,  ibid.,  p.  1800; 
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It  is  the  veriest  cant  and  hypocrisy,  we  are  told,  for  a  people  to  pray  for 
peace  on  Sunday  and  during  the  rest  of  the  week  devote  their  energies 
and  resources  to  the  manufacture  of  the  instruments  of  death  for  the 
perpetration  of  a  struggle  in  which  miUions  of  Uves  are  being  sacrificed.*^ 
Besides  prolonging  the  duration  of  the  war  and  sweUing  the  volume  of 
the  rivers  of  blood,  the  effect  of  such  traffic  is  to  array  citizens  of  a 
common  country  against  one  another,  arouse  animosities,  provoke  the 
enmity  of  foreign  nations,  and  lay  the  foundations  for  future  interna- 
tional controversies.** 

of  Senator  Aahurst,  tbid,^  p.  1796;  of  Senator  Robinson,  ibid.,  p.  1797;  of  Representar 
tive  Ricketts,  ibid.,  pp.  2657-2658;  of  Senator  Hitchcock,  ibid.,  63rd  Cong.,  3rd  sess., 
p.  3938;  of  Representative  Porter,  ibid.,  App.  pp.  583-585;  of  Representative  VoUmer, 
ibid.,  App.  pp.  735-736.  See  also  a  pamphlet  entitled  *'  Private  Property  and  the  Na- 
tion's Honor",  by  Aked  and  Rauschenbuch;  Burgess,  the  Euiopean  War,  Ch.  VH;  an 
article  by  von  Mach,  "  The  German  View  Point",  Boston  Transcript,  April  14,  1915; 
and  Butte,  Proceedings  of  the  American  Society  of  International  Law,  1915,  p.  129. 

In  a  recent  issue  of  the  Boston  Transcript,  Professor  Kuno  Franke  poses  the  fol- 
lowing questions,  which,  however,  he  made  no  attempt  to  answer: 

''Is  it  moral,  from  the  national  point  of  view,  that  the  United  States,  a  nation 
which  officially  stands  for  the  policy  of  peace  and  against  excessive  armament, 
should  now  permit  within  its  own  borders  the  maniifacture  of  arms  on  so  large  a 
scale  that  this  industry  bids  fair  to  become  one  of  the  leading  industries  of  the 
country? 

''Is  it  moral,  from  the  national  point  of  view,  that  our  Government  should  permit 
the  rise  in  this  country  of  a  set  of  capitalists,  whose  interests  are  exclusively  or  pre- 
dominantly identified  with  war,  and  which  therefore,  by  its  own  self-interest,  is  bound 
to  abet  and  to  foster  the  war  spirit  among  masses  of  people? 

"Is  it  moral,  from  the  international  point  of  view,  that  this  country,  while  offi- 
cially holding  aloof  from  the  gigantic  carnage  which  is  now  devastating  Europe, 
should,  as  a  matter  of  fact,  through  its  continued  shipment  of  arms  make  itself  a 
participant  in  this  destruction,  and  indeed  thrive  upon  it?'' 

»*  Compare  the  remarks  of  Representative  Vollmer  in  the  House  on  March  4, 
1915  (Cong.  Record,  p.  735),  who  stated  that  he  had  introduced  a  resolution  to 
prohibit  the  "infamous  traffic"  of  exporting  arms  and  munitions  of  war  because 
"as  an  American  I  did  not  want  my  country,  in  the  eyes  of  all  contemporaries  and 
of  all  posterity,  to  stand  aa  the  arch  hypocrite  of  the  world  *  *  *  a  country 
that  prays  for  peace  while  her  pockets  are  filled  with  blood  money." 

••  "I  believe,"  said  Senator  Hitchcock  in  the  Senate  on  February  17,  1915  (Cong. 
Rec.,  p.  3939),  "the  United  States  should  put  a  stop  to  this  horrible  traffic,  not  be- 
cause of  the  eflfect  it  may  have  upon  the  European  War,  but  because  of  the  efifect 
that  it  is  having  among  our  own  people,  the  effect  it  is  having  in  stirring  up  hate,  in 
arousing  prejudices,  in  destro3dng  neutrality,  and  in  dissipating  the  American  spirit, 
which  before  the  war  was  welding  us  into  a  common  people." 
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Furthermore,  it  is  asked,  why  should  it  be  regarded  as  unneutral  for 
a  government  to  sell  arms  and  munitions  to  belligerents,  but  entirely 
consistent  with  neutrality  for  a  government  to  allow  its  citizens  to  do 
so?  Why  maintain  a  double  standard  of  conduct,  one  for  the  state 
and  another  for  the  citLsens  who  compose  it?  ''International  Law," 
said  Senator  Hitchcock  in  the  Senate  on  February  17,  1915,^  ''is  en- 
tirely out  of  harmony  with  the  spirit  of  the  age  in  permitting  this 
traffic.  *  *  *  It  relates  to  a  time  and  has  its  roots  in  an  age  when 
war  was  the  legitimate  method  of  settling  international  disputes." 

Space  does  not  permit  an  extended  discussion  of  all  these  points,  but 
I  venture  to  offer  a  few  observations  on  some  of  them. 

First  of  all,  it  is  submitted  that  the  presumption  must  be  largely  in 
favor  of  the  morality  of  a  rule  of  international  conduct  which  has  been 
approved  by  the  leading  jurists  and  text  writers  from  Gentilis  to  the 
present  time,  with  only  a  few  exceptions,  and  which  has  been  generally 
followed  in  practice  by  states  and  sanctioned  by  international  agreement 
to  which  practically  all  the  states  of  the  world  are  parties.  If  authority, 
practice,  and  convention  count  for  anything  in  determining  the  general 
consensus  in  respect  to  the  value  of  a  rule  of  conduct,  the  present  rule 
rests  on  solid  foundations  of  morality  and  public  policy,  national  and 
international. 

I  venture  also  to  raise  the  question  whether  ethically  there  is  any  sub- 
stantial ground  for  a  distinction  between  the  sale  of  arms  and  munitions 
in  time  of  war  to  be  used  immediately  by  a  belligerent  for  killing  his 
enemies,  and  sales  in  time  of  peace  for  the  purpose  of  putting  him  in 
readiness  for  killing  possible  enemies  at  some  future  time.  If  war  is 
admitted  to  be  a  legitimate  mode  of  settling  international  contro- 
versies,— and  Senator  Hitchcock,  who  asserts  the  contrary  opinion,  does 
not  tell  us  when  it  ceased  to  be  so  recognized, — it  seems  difficult  to 
deny  the  morality  of  making  and  selling  the  instruments  by  which  it  is 
carried  on;  and  if  it  is  not  immoral  to  furnish  them  before  an  army  takes 
the  field,  it  is  not  immoral  to  do  so  afterwards.^ 


^  Cong.  Record,  page  < 
"  Cf,  on  this  point  the  remarks  <rf  PtofesBor  T.  S.  Woolaey  in  an  article  entitled 
"Case  for  the  Munitions  Trade,"  LedU^B  WeMy,  July  29,  1915. 
General  Von  Moltke,  in  an  interview  with  Edwin  Emerson,  published  in  the 
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Moreover,  if  it  is  ethically  permissible  to  furnish  a  belligerent  with 
cloth  for  making  imiformsi  cotton  and  other  materials  for  making  ex- 
plosives, coal  for  supplying  warships,  mules  for  drawing  artillery,  and 
other  materials  without  which  war  cannot  be  carried  on,  why  is  it  any 
more  reprehensible  morally  to  sell  bini  arms  and  munitions?  Ethically 
there  is  no  soimd  basis  for  such  a  distinction;  yet  most  of  the  proposed 
embargo  measures  recently  introduced  in  Congress  proposed  to  prohibit 
only  the  sale  and  exportation  of  arms  and  munitions. 

No  line  of  distinction,  as  the  late  Professor  Westlake  once  declared, 
can  be  drawn  between  the  sale  of  munitions,  on  the  one  hand,  and 
other  articles,  which,  though  not  directly  employed  for  killing  men, 
are  essential  to  belligerents  in  the  carrying  on  of  war.  "No  principle 
can  turn  on  the  degree  of  utility  of  the  article  sold,  or  on  the  degree  of 
proximity  in  which  its  emplo3m[ient  contributes  to  the  physical  act  of 
killing  or  wounding."  ^    If  the  principles  of  morality  or  considerations 

Washington  Post  and  leproduoed  in  the  ConHnental  Times  of  August  16,  1915, 
remarked  that,  ''There  is  a  great  difference  between  selling  arms  to  outsiders  during 
peace  and  between  furnishing  arms  to  actual  belligerents  warring  against  one's  own 
friends.  In  everyday  life  a  licensed  gunsmith  is  not  only  permitted  but  expected  to 
sell  arms  across  his  counter  to  all  lawful  customers:  but  he  is  not  expected  to  run 
out  of  his  shop  during  a  street  fight  to  thrust  loaded  pistols  into  the  hamda  of  a  com- 
batant, no  matter  how  friendly  he  may  feel  towards  him.  Just  so,  our  Krupp  and 
Mauser  works  have  sold  arms  to  all  the  world  during  peace  times,  even  as  the  Creusot 
works  in  France,  the  Armstrongs  in  England,  or  the  Winchester  and  Remington 
companies  in  America  have  done.  There  is  no  objection  to  this  in  times  of  peace; 
but  in  the  midst  of  war  it  is  quite  another  matter.'' 

Unfortunately  for  his  aigument,  there  is  also  a  ''great  difference"  between  the 
act  of  the  neutral  trader  who  sells  arms  in  his  own  shop  to  all  belligerents  who  wish 
to  purchase,  and  the  gunsmith  who  runs  out  of  his  shop  during  a  street  fight  and 
thrusts  a  pistol  into  the  hands  of  one  of  the  combatants. 

•»  Collected  Papers,  pp.  379-380.  Cf.  also  the  following  remarks  of  Senator  Lodge 
in  a  recent  address  before  the  Worcester  Chamber  of  Commerce:  "K  it  is  wrong  to 
ship  munitions  of  war,  is  it  right  to  ship  copper  and  steel?  They  will  be  turned  into 
cartridges  and  munitions  of  war  when  they  reach  the  other  side.  How  about  barbed 
wire?  It  is  true  they  do  not  use  barbed  wire  to  shoot  men  down  with,  but  I  venture 
to  say  that  barbed  wire  entanglements  on  the  western  front  in  France  have  caused 
as  many  deaths  as  artillery  or  small  arms. 

"If  you  cut  off  the  shipments  of  munitions  of  war,  you  must  cut  off  the  shipment 
of  every  form  of  export  to  belligerent  Powers.  You  must  cut  off  the  shipment  of 
shoes,  of  cloth,  of  every  single  thing  that  goes  to  help  the  soldier  in  the  way  of  clothing 
or  even  help  the  noQ-combatant." 
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of  neutrality  require  prohibition  of  the  sale  of  the  one  class  of  articles 
they  require  equally  a  prohibition  of  the  sale  of  the  other;  but  if  both 
classes  should  be  prohibited,  where  is  the  line  between  prohibited  and 
innocent  goods  to  be  drawn?  As  £]arl  Granville  pointed  out  in  his  note 
of  September  16,  1870,  to  Count  Bemstorfif, — 

In  the  American  Civil  War  no  cargoes  would  have  been  more  useful 
to  the  Southern  States  than  cloth,  leather,  and  quinine.  It  would  be 
difficult  for  a  neutral  and  obviously  impossible  for  a  belligerent  to  draw 
the  line.  Moreover,  articles  invaluable  to  a  belligerent  at  one  time  may 
be  valueless  at  another,  and  mce  versa.  Is  the  neutral  to  watch  the 
shifting  phases  and  vary  his  restrictions  in  accordance  with  them?  ^ 

In  view  of  the  source  from  which  the  recent  attack  upon  the  trade 
in  arms  and  munitions  emanated,  it  may  be  interesting  to  quote  the 
views  of  a  highly  respected  German  jurist,  and  one  of  the  most  eminent 
authorities  on  international  law.  Professor  von  Bar,  of  Gottingen. 
After  dwelling  at  length  upon  the  serious  injuries  which  an  embargo 
would  inflict  upon  the  industries  of  neutral  nations,  as  well  as  the  diffi- 
ciilties  which  would  be  encountered  in  the  enforcement  of  such  a  measure, 
he  proceeds  to  consider  the  moral  aspects  of  the  question.  On  this  point 
he  says: 

It  is  wrong,  therefore,  to  denounce,  as  has  often  been  done,  the  sale 
of  arms  by  neutrals  to  belligerents,  as  a  business  which  pollutes  the 
hands  and  honor  of  neutral  countries.  This  phrase  has  no  more  force 
than  a  tirade  launched  against  a  fire  insurance  company,  on  the  ground 
that  it  is  engaged  in  a  miserable  business  which  draws  its  profits  from 
the  misfortunes  of  others. 

"True  progress,"  von  Bar  continues,  ''consists  not  in  prohibiting  trade 
in  contraband  goods,  as  Kleen  and  Brusa  would  do,  but  rather  in 
abolishing  the  right  of  belligerents  to  interfere  with  such  trade  except 
through  the  exercise  of  the  right  of  blockade."  The  argument  some- 
times advanced  that  the  furnishing  of  arms  and  munitions  to  belligerents 
serves  to  prolong  the  duration  of  wars  and  that  a  trade  which  draws  its 
profits  from  bloody  battles  is  condenmed  by  the  interests  of  hunianity, 
von  Bar  pronounces  as  specious,  and  he  quotes  Lorimer  as  having 
pointed  out  "with  his  usual  sagacity"  that  the  object  of  war  is  not  a 

«»  Brit.  &  Foreign  State  Papers,  Vol  61,  p.  765. 
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temporary  cessation  of  hostilities^  but  a  durable  peace,  and  it  is  therefore 
wrong  to  force  a  nation  to  quit  fighting  by  refusing  to  sell  it  the  means 
of  carrying  on  war,  for  in  that  case  it  is  not  really  vanquished;  and  in  a 
little  while  the  struggle  will  be  renewed.  ^^ 

Admitting;  however;  that  the  present  practice  is  objectionable  on 
moral  groimds;  as  well  as  for  reasons  connected  with  the  maintenance 
of  a  policy  of  strict  neutrality;  there  are  several  practical  difficulties 
which  stand  in  the  way  of  the  proposed  change.  The  first  of  these  is 
the  difficulty  of  enforcing  prohibitory  trade  measures.  As  Earl  Gran- 
vUle  in  his  reply  to  Count  Bemstorfif  in  1870  pointed  out,  if  the  exporta- 
tion of  arms  and  munitions  were  prohibited  by  law,  they  would  be  ex- 
ported clandestinely,  to  prevent  which  it  would  be  necessary  ''to  es- 
tablish an  expensive,  intricate,  and  inquisitorial  customs  system,  under 
which  all  suspicious  packages,  no  matter  what  their  assiuned  destina- 
tion, would  be  opened  and  examined."  "Moreover,"  he  said,  "it  would 
cause  infinite  delay  and  obstruction  to  ionocent  trade."  ^ 

The  difficulty  of  preventing  such  trade.  Earl  Granville  went  on  to  say, 
had  been  abimdantly  shown  during  the  Crimean  War.  The  Prussian 
Govenmient  had  by  decree  forbidden  the  transit  through  Prussian 
territory  to  Russia  of  arms  and  munitions;  but  the  customs  authorities 
were  powerless  to  prevent  violations  of  the  law.  If  the  Prussian  author- 
ities could  not  prevent  such  traffic  across  a  land  frontier,  it  would  be  still 
more  difficult  for  Great  Britain;  which  has  no  land  frontier,  since  a  ship 
leaving  her  ports  may  go  where  she  please.  ^^* 

^^  These  views  of  Von  Bar  are  set  forth  in  an  article  entitled,  Observaiiona  mar  la 
Conirehande  de  Guerre,  published  in  the  Revtte  de  DroU  IfUematiandl  et  de  LegidaJHon 
Camparie,  Vol.  XXVI  (1894),  pp.  401  ff. 

"«  British  and  Foreign  State  Papers,  Vol.  61,  p.  764. 

^  Westlake  remarks  (and  his  views  apply  with  equal  force  to  the  United  States) 
that  if  the  exportation  of  contraband  were  prohibited,  England  would  be  the  country 
in  which  with  the  best  intentions  and  greatest  activity  on  the  part  of  the  government, 
such  a  rule  would  be  the  worst  observed,  and  which  would  suffer  most  from  interna- 
tional difficulties  to  which  the  breach  of  it  would  give  rise. — Collected  Papers,  p.  391. 
The  Zulus,  says  Spaight  (War  Rights  on  Land,  p.  478),  who  fought  at  Isandlewana 
and  Rorke's  Drift  in  1879  were  armed  with  rifles  which  had  been  smuggled  into 
Zululand  by  English  traders  who  knew  perfectly  well  for  what  purpose  the  arms 
were  to  be  used.  Spaight  also  remarks  that  the  sword-bayonets  for  the  French 
Chaesepdts  used  in  the  Franco-German  War  of  1870,  though  sold  at  Birmingham, 
were  first  imported  from  Germany  and  thus  employed  to  kill  Germans. 
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As  Spaight  aptly  remarks. 

If  a  neutral  Power  were  held  rei^iifflble  for  all  the  commerdal 
transactions  of  its  subjects  with  belligerents,  most  of  the  naticHUi  of 
the  world  would  have  to  rewrite  their  constitutions  whenever  a  war 
began.  The  outbreak  of  hostilities  between  any  two  states  would  have 
the  effect  of  establishing  in  every  country  not  participating  in  the  war 
a  gfystem  of  governmental  interference  with  private  persons  and  their 
business  transactions  which  would  only  have  to  be  tried  once  to  stand 
condemned  as  intolerable  and  impossible."* 

Geffcken  and  von  Bar,  both  German  writers,  have  condemned  the  pro- 
posal to  prohibit  the  exportation  of  arms  and  munitions  largely  for  this 
reason.  Geffcken  ^  remarks  that  to  attempt  such  a  measure  would 
be  to  impose  upon  neutrals  impossible  responsibilities.  Von  Bar  ""  says 
it  "would  not  only  injure  incalculably  the  conmierce  of  neutrals,  but 
it  would  necessitate  a  system  of  surveillance  and  control  by  neutrals 
over  the  sale  and  transportation  of  merchandise  which  would  be  in- 
tolerable." 1^ 

The  obligation  to  prohibit  such  traffic  being  once  recc^nized,  legal 
responsibility  for  failure  to  enforce  the  prohibition  follows  as  a  conse- 
quence and  the  neutral  is  exposed  to  liability  for  damages  to  an  injured 
belligerent  for  neglect  to  exercise  due  diUgence.  As  Lawrence  observes, 
a  nation  "after  having  dislocated  its  commerce  and  aroused  the  anger 
of  its  trading  classes,  might  possibly  find  itself  arraigned  before  an  in- 
ternational tribunal  and  cast  in  damages  because  a  few  cargoes  had 
slipped  through  the  cordon  it  maintained  against  its  own  subjects."  ^ 
"No  chain  of  mountains  and  no  coast  line,"  says  Lorimer,  "has  ever 

^  War  Rights  on  Land,  p.  476. 

"»  Der  Handd  mit  Waffen  und  Kriegsmateridl,  in  Holtsendorff,  HandbtMsh,  Bd.  IV, 
Sec.  152. 

^  Obaervations  aur  la  Contnhande  de  Qverre,  Revue  de  Droit  IrUemaUonal  et  de 
UffidatUm  CamparSe,  Vol.  XXVI  (1894),  p.  401. 

^  The  proposal  to  prohibit  trade  in  contraband  has  also  been  criticised  on  the 
above  mentioned  grounds  by  Creasy,  First  Platfonn  of  Int.  Law,  p.  608;  by  Calvo, 
Droit  Int,  Pvb,,  Vol.  V,  Sec.  2774;  by  Davis,  Elements  <rf  Int.  Law,  p.  403;  Lawrence, 
Principles,  p.  712  (who  remarks  that  the  effective  enforcement  of  such  a  policy  would 
require  an  army  of  spies  and  informers);  and  by  many  jurists  at  various  sessions  of 
the  Institute  of  International  Law,  notably  by  Westlake  and  Lorimer  at  the  meeting 
of  1876  (Rev.  de  DroU  Int.,  Vol.  VII,  pp.  605  ff.)  and  by  General  den  Beer  Portugad 
and  M.  Lardy  in  1894  (ibid.,  Vol.  XXVI,  pp.  323  ff). 

^  Principles  of  International  Law,  4th  ed.,  p.  702. 
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been  or  really  could  be  guarded,  and  a  state  which  undertakes  to  do  it 
would  be  exposed  to  the  accusation  of  having  failed  in  its  engage- 
ments." ^~ 

The  practical  result  of  such  a  policy  would  be  to  shift  the  responsibil- 
ity which  now  rests  upon  belligerents  themselves  to  intercept  shipments 
of  contraband  destined  for  the  use  of  the  enemy,  to  the  shoulders  of 
the  neutral  who  becomes  liable  to  damages  for  failure  to  do  it.  Instead, 
therefore,  of  removiag  what  is  admitted  to  be  one  of  the  chief  sources 
of  controversy  between  belligerents  and  neutrals,  it  is  beUeved  that  such 
a  rule  would  by  imposing  undesirable  if  not  impossible  duties  upon 
neutrals,  greatly  augment  the  already  serious  inconveniences  to  which 
they  are  subjected,  and  lay  the  foundations  for  international  claims  and 
controversies.^^ 

Another  practical  objection  to  a  rule  of  law  which  would  prohibit 
merchants  of  neutral  states  from  selling  arms,  munitions  and  other  war 
materials  to  belligerents,  and  one  which  has  often  been  pointed  out  since 
the  beginning  of  the  recent  agitation  in  this  country  for  an  embargo  on 
the  exportation  of  such  articles,  is  to  be  found  in  the  necessity  which  it 
would  impose  upon  states  which  do  not  maintain  large  and  fully  equipped 
military  establishments,  or  which  do  not  possess  extensive  industries 
for  the  manufacture  of  military  armament,  of  purchasing  and  storing 
in  time  of  peace  adequate  quantities  of  such  supplies,  or  of  establishing 
new  industries  of  their  own  upon  which  they  could  rely  in  case  of  war. 
In  short,  "unprepared"  nations  would  be  compelled  to  put  themselves 
in  a  war  posture  in  time  of  peace,  to  be  in  readiness  at  all  times  to  meet 
any  emergency;  otherwise,  in  the  event  of  attack  by  a  powerful  military 
state,  they  would  find  themselves  embarrassed  by  the  lack  of  arms  and 
munitions  and  by  the  means  of  producing  them  in  sufficient  quantities 
for  the  purposes  of  national  defense.    As  Westlake  aptly  observes, 

^  Revue  de  Droit  Int.  etc.,  Vol.  VII  (1875),  p.  609.  In  this  connection  it  may  be 
remarked  that  the  ground  upon  which  Great  Britain  remonstrated  against  the  transit 
of  arms  through  Prussian  territory  to  Russia  during  the  Crimean  War  was  not  that 
Prussia  was  bound  to  prohibit  such  traffic,  but  that  having  issued  a  decree  for  this 
purpose,  she  was  bound  to  enforce  it.  See  Earl  Granville's  note  of  September  30, 
1870,  to  Count  Bemstorff,  Brit.  A  Foreign  State  Papers,  Vol.  61,  p.  762. 

^^  Cf.  the  remarks  of  William  C.  Dennis,  in  the  Annals  of  the  American  Academy 
of  Political  and  Social  Science,  July,  1915,  p.  173. 
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The  manifest  tendency  of  all  rules  which  interfere  with  a  belligerent's 
power  to  recruit  his  resources  in  the  markets  of  the  world  is  to  give  the 
victory  in  war  to  the  belligerent  who  is  best  prepared  at  the  outset; 
therefore,  to  make  it  necessary  for  states  to  be  in  a  constant  condition 
of  preparation  for  war;  therefore,  to  make  war  more  probable. "* 

The  tendency,  if  not  the  effect  of  such  a  rule  would  be  to  compel  non- 
military  nations  which  devote  their  wealth  and  energies  to  the  peaceful 
industrial  arts  to  divert  their  resources  and  activities  to  the  manufacture 
of  munitions  of  war  and  the  upbuilding  of  miUt^ry  and  naval  arma- 
ments. Such  a  poUcy,  instead  of  diminishing  the  eventualities  of  war 
would  on  the  contrary  probably  multiply  certain  influences  which  pro- 
mote wars,  unless  the  manufacture  of  arms  and  munitions  were  made  a 
government  monopoly."^ 

The  attacks  that  have  recently  been  made  upon  the  existing  rule, 
so  long  approved  by  the  jurists  and  text-writers  of  all  countries,  and  so 
generally  followed  in  practice  by  states,  have,  as  is  well  known,  not 
been  made  in  the  interest  of  neutrality,  but  in  the  interest  of  a  particular 
belligerent.  The  purpose  of  the  proposed  alteration  of  the  rule  was  not 
to  maintain  equality  of  treatment  to  all  beUigerents,  but  to  nullify  the 
advantage  which  one  of  them  had  won  through  its  superior  naval 
strength.  Nowhere  has  the  case  against  the  proposed  alteration  of  the 
existing  rule  been  more  cogently  summarized  than  in  Secretary  Lansing's 
note  of  August  12,  1915,  in  reply  to  the  Austro-Hungarian  protest, 
where  he  said: 

"^  Collected  Papers,  pp.  391-392.  C/.  also  the  remarks  of  Wm.  C.  Dennis,  Esq., 
in  the  Annals  of  the  American  Academy  of  Political  and  Social  Science,  July,  1915^ 
p.  175;  and  a  letter  of  Ex-President  Taft  of  January  24,  1916,  to  E.  von  Mach, 
published  in  the  press  at  that  time. 

^^'  Mr.  Lansing,  in  his  note  of  June  29, 1915,  to  the  Austro-Hungaiian  Govenmient, 
thus  stated  the  practical  objection  to  such  a  policy:  "The  general  adoption  by  the 
nations  of  the  world  of  the  theory  that  neutral  Powers  ought  to  prohibit  the  sale  of 
arms  and  ammunition  to  belligerents,  would  compel  every  nation  to  have  in  readiness 
at  all  tim^  sufficient  munitions  of  war  to  meet  any  emergency  which  might  arise 
and  to  erect  and  maintain  establishments  for  the  manufacture  of  arms  and  ammuni- 
tion sufficient  to  supply  the  needs  of  its  military  and  naval  forces  throughout  the 
progress  of  a  war.  Manifestly  the  application  of  this  theory  would  result  in  every 
nation  becoming  an  armed  camp,  ready  to  resist  aggression,  and  tempted  to  employ 
force  in  asserting  its  rights  rather  than  appeal  to  reason  and  justice  for  the  settle- 
ment of  international  disputes. 
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The  principles  of  international  law,  the  practice  of  nations,  the  na- 
tional safety  of  the  United  States  and  other  nations  without  great  mili- 
tary and  naval  establishments,  the  prevention  of  increased  armies  and 
navies,  the  adoption  of  peaceful  methods  for  the  adjustment  of  interna- 
tional dififerences,  and,  finally,  neutrality  itself  are  opposed  to  the 
prohibition  by  a  neutral  nation  of  the  exportation  of  arms,  ammunition, 
or  other  munitions  of  war  to  belligerent  Powers,  during  the  progress 
of  the  war. 

But  admitting  that  considerations  of  moraUty  and  the  spirit  of  neu- 
trality outweigh  the  inconveniences  and  dangers  to  which  certain  neutral 
states  would  be  exposed  by  an  abrogation  of  the  existing  rule,  the  ques- 
tion arises  when  and  how  should  the  rule  be  altered.  The  right  of  a 
neutral  Power  to  prohibit  at  the  outbreak  of  a  war  the  exportation  of 
arms  and  munitions  from  its  territory  is  universally  admitted;  but  may 
it  do  so  during  the  progress  of  the  war,  after  one  of  the  belligerents  by 
means  of  his  superior  naval  strength  has  succeeded  in  commercially 
isolating  his  adversary  and  cutting  off  his  access  to  neutral  markets? 

If  a  neutral  government  upon  the  outbreak  of  war  announces  that 
its  markets  will  be  open  on  equal  terms  to  all  belligerents,  and  subse- 
quently when  one  beUigerent  has  driven  the  naval  forces  of  his  enemy 
from  the  seas  and  blockaded  his  ports,  the  neutral  decides  to  close  its 
markets  to  all  beUigerents,  would  not  the  effect  be  to  nullify  in  large 
degree  the  victory  achieved  by  the  one  belligerent  by  depriving  him  of 
an  advantage  honestly  won?  Has  he  not  a  right  to  expect,  as  von  Bar 
says,  that  the  relations  between  the  neutral  and  his  adversary  shall  not 
be  changed  to  his  own  disadvantage?  The  general  opinion  of  the  au- 
thorities is  that  such  a  change  would  not  only  not  be  consistent  with 
the  maintenance  of  an  attitude  of  neutraUty,  but,  on  the  contrary,  it 
would  in  effect  amount  to  giving  assistance  to  the  belligerent  who  in 
consequence  of  the  fortimes  of  war  has  been  excluded  by  his  enemy 
from  recourse  to  neutral  markets.  The  true  principle  was  stated  by 
Secretary  Lansing  in  his  recent  communication  to  the  Austro-Hungarian 
Government.    In  this  communication  the  Secretary  said: 

This  government  holding,  as  I  believe  Your  Ebccellency  is  aware,  and 
as  it  is  constrained  to  hold  in  view  of  the  present  indisputable  doctrines 
of  accepted  international  law,  that  any  change  in  its  own  laws  of  neu- 
traUty during  the  progress  of  a  war  which  would  affect  unequally  the 
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relations  of  the  United  States  with  the  nations  at  war  would  be  an  un- 
justifiable departure  from  the  principle  of  strict  neutrality,  submits  that 
none  of  the  circumstances  u^^  in  Your  Elxcellency's  memorandum 
alters  the  principle  involved.  The  placing  of  an  embargo  on  the  trade 
in  arms  at  the  present  time  would  constitute  such  a  change  and  be  a 
direct  violation  of  the  neutrality  of  the  United  States.  It  will,  I  feel 
assured,  be  clear  to  Your  Excellency  that,  holding  this  view  and  con- 
sidering itself  in  honor  bound  by  it,  it  is  out  of  the  question  for  this 
government  to  consider  such  a  course.^" 

This  view  is  that  held  by  the  leading  jurists  and  text-writers.  To 
cite  only  one  of  many  Westlake,  adverting  to  Earl  Granville's  statement 
to  Count  Bernstorfif  in  1870  that  "Her  Majesty's  Government  would 
be  prepared  to  enter  into  consultation  with  other  nations  as  to  the 
possibihty  of  adopting  in  common  a  stricter  rule,"  observed  that 

at  least,  whether  or  not  such  a  consultation  may  follow  the  conclusion 
of  the  present  war,  it  must  be  allowed  that  to  change  an  existing  rule 
to  the  prejudice  of  one  belligerent  during  the  war,  and  that  in  compliance 
with  the  express  request  of  the  other  belligerent  that  our  neutrality 
should  be  more  favorable  to  him,  would  be  a  clear  breach  of  neutrality, 
even  although  there  might  be  the  most  excellent  reasons  for  giving  a 
general  preference  to  the  new  rule  on  future  occasions."* 

But,  it  is  asserted  by  those  who  argue  that  an  alteration  of  the  rule  by  a 
neutral  during  the  progress  of  the  war  would  constitute  no  violation  of 
neutral  duty,  most  of  the  neutral  Powers  of  Europe  have  in  fact  pro- 
hibited the  exportation  of  arms,  munitions,  and  other  commodities  of 
war  from  their  territories."^  The  answer  to  this  argument  is  that  those 
embargoes,  as  has  already  been  stated,  were  not  intended  as  neutrality 
measures,  but  measures  of  conservation  and  defense,  and  there  is, 
therefore,  no  analogy  between  them  and  the  proposed  American  em- 
bargo. Moreover,  as  was  pointed  out  by  Senator  Lodge  in  the  course 
of  a  debate  in  the  Senate,  the  effect  of  the  European  embargoes  was  in 
no  case  to  alter  the  existing  situation  as  between  the  several  belligerents 

"*  Professor  Burgess  (The  European  War,  p.  181)  pronounces  this  argument  as 
<* manifest  sophistry"  and  says  ''if  it  is  advanced  by  the  neutral  it  is  only  a  pretext 
for  favoring  one  bdligerent.  It  is  one  of  the  most  fundamental  rules  of  international 
law  that  indirect  consequences  are  not  to  be  taken  into  aoooimt." 

"*  Collected  Papers  of  John  Westlake,  p.  378. 

^^*This  argument  was  emphasized  by  Senator  Hitchcock  in  his  speech  in  the 
Senate,  referred  to  above. 


by  depriving  one  of  an  advantage  already  gained,  whereas  the  proposed 
American  embargo  would  in  fact  have  cut  off  the  supply  of  but  one 
belligerent  and  its  allies  without  affecting  the  other.  In  the  language 
of  Senator  Lodge,  it  would  have  been  ''worth  more  than  a  million  men 
to  Germany."  "• 

There  may,  of  course,  be  special  reasons  affecting  its  own  national 
interests,  and  having  no  relation  to  considerations  of  neutrality — as 
there  doubtless  were  in  the  case  of  the  neutral  nations  of  Europe  which 
have  recently  laid  embargoes, — -which  would  justify  a  neutral  govern- 
ment in  altering  the  policy  ^^^  proclaimed  by  it  at  the  beginning  of  the 

^"  See  his  remarks  in  the  Senate  January  5,  1915  (Cong.  Rec.,  pp.  585-586).  In 
the  course  of  the  debate,  Senator  Lodge  said,  "Mr.  President,  on  the  single  point  of 
neutrality,  the  test  of  neutrality  is  whether  the  action  of  the  neutral  changes  the 
conditions  created  by  the  war.  Our  markets  are  open  to  all  the  world  to  buy.  We 
have  taken  no  action  to  prevent  any  belligerent  or  anyone  else  from  buying  in  our 
.markets,  and  we  are  at  peace  with  all  the  world.  A  condition  has  been  created  by 
this  war,  and  by  this  war  alone,  which  prevents  one  or  more  of  the  belligerents  from 
buying  in  this  market.  Now,  if  we  imdertake  to  reverse  a  condition  created  by  the 
war  we  at  once  jiro  tanto  enter  into  the  war  and  endeavor  to  restore  a  condition 
existing  before  the  war,  and  that  is  an  act  of  unneutrality.'' 

Again, — ''I  think,  Mr.  President,  if  this  government  placed  an  embargo  now  on 
the  export  of  munitions  of  war,  it  would  be  guilty  of  a  grossly  imneutral  act,  because 
it  would  by  so  doing  change  a  condition  created  by  the  war,  and  by  changing  a  con- 
dition created  by  the  war,  that  is  created  by  one  belligerent,  it  would  make  itself  to 
that  extent  the  ally  of  the  other  belligerent." 

^^  The  Austro-Hungarian  Minister  of  Foreign  Affairs  in  his  note  of  June  29,  1915, 
defending  the  proposition  that  an  embargo  on  the  exportation  of  arms  and  munitions 
during  the  progress  of  a  war  would  not  be  an  imneutral  act,  relied  upon  a  portion  of 
the  preamble  to  the  Hague  Convention  No.  XIII,  which  reads  as  follows:  "Seeing 
that,  in  this  category  of  ideas,  these  rules  should  not  in  principle  be  altered,  in  the 
oourse  of  the  war,  by  a  neutral  Power,  except  in  a  case  where  experience  hoe  shown 
the  necessity  for  such  change  for  the  protection  of  the  rights  of  that  Power" 

The  italicized  words  of  this  preamble,  argued  Baron  Burian,  introduced  an  ex- 
ception to  the  general  principle  and  authorized,  if  it  did  not  require,  in  certain  cir- 
cumstances, an  alteration  of  the  rule  embodied  in  Article  7  of  the  convention,  which 
declares  that  a  neutral  Power  is  not  bound  to  prevent  the  export  or  transit  of  arms 
and  munitions  of  war  for  the  use  of  either  belligerent. 

It  is  difficult  to  see  how  such  an  argument  can  be  drawn  from  the  preamble  quoted. 
Cleariy  its  purpose  was  to  confer  a  discretionary  power  on  neutrals  to  prohibit  the 
export  of  arms  during  a  war,  for  their  own  national  protection  rather  than  to  impose 
upon  them  a  duty  to  do  so.  As  Mr.  Ijansing  pointed  out  in  his  note  of  August  12  to 
the  Austro-Hungarian  Government,  the  right  and  duty  of  determining  when  this 
necessity  exists  rests  with  the  neutral  and  not  with  any  belligerent.    If  the  neutral 
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war,  even  if  it  operated  in  some  degree  to  the  detriment  of  a  particular 
belligerent;  for  a  neutral  state  cannot  be  expected  to  forego  measures 
for  the  safeguarding  of  its  own  national  interests  merely  in  order  that  a 
belligerent  may  continue  to  enjoy  the  advantage  of  recourse  to  its 
markets  for  the  purchase  of  things  which  the  neutral  may  need  to 
husband  for  its  own  use. 

But  the  precedent  upon  which  the  advocates  of  an  AmeriiSan  embargo 
have  most  relied  in  support  of  their  contention  that  the  rule  may  be 
changed  by  a  neutral  during  the  progress  of  the  war  was  that  set  by 
President  Wilson  in  1914,  in  lifting  the  embargo  which  had  been  laid 
in  1912  on  the  exportation  of  arms  to  Mexico  during  the  struggle  be- 
tween Carranza  and  Huerta.  In  an  address  to  Congress  on  August  27, 
1913,  in  regard  to  the  Mexican  situation,  Mr.  Wilson  declared  that 

it  was  our  duty  to  offer  our  active  assistance.  It  is  now  our  duty  to 
show  what  true  neutraUty  will  do  to  enable  the  people  of  Mexico  to  set 
their  affairs  in  order  again  and  wait  for  a  further  opportunity  to  offer 
our  friendly  counsels.  Deeming  it  my  duty  to  exercise  the  authority 
conferred  by  the  act  of  March  14,  1912,  to  see  to  it  that  neither  side  to 
the  struggle  now  going  on  in  Mexico  receive  any  assistance  from  this 
side  of  the  border,  I  shall  follow  the  best  practice  of  nations  in  the 
matter  of  neutrality  by  forbidding  the  exportation  of  arms  or  munitions 
of  war  of  any  kind  from  the  United  States  to  any  part  of  the  Repubhc 
of  Mexico,  a  policy  suggested  by  several  interesting  precedents  and 
certainly  dictated  by  many  manifest  considerations  of  practical  ex- 
pediency. We  cannot  in  the  circumstances  be  the  partisans  of  either 
party  to  the  contest  that  now  distracts  Mexico,  or  constitute  ourselves 
the  virtual  umpire  between  them. 

By  a  proclamation  of  February  3,  1914,  however,  the  President  lifted 
the  embargo  on  the  ground  that  the  conditions  existing  at  the  time  it 
was  laid  had  been  ''essentially  changed"  and  it  was  ''desirable  to  place 
the  United  States  with  reference  to  the  exportation  of  arms  and  muni- 
tions of  war  to  Mexico  in  the  same  position  as  other  Powers."    If,  the 

does  not  choose  to  exercise  the  right,  a  belligerent  cannot  justly  complain;  and  to 
assert  such  a  claim  would  be  assuming  to  dictate  to  the  neutral  what  the  beUigerent 
regarded  as  necessary  to  the  protection  of  the  neutral's  own  rights.  The  assertion  (rf 
such  a  claim,  as  Mr.  Lansing  remarked,  would  invite  just  rebuke  from  the  neutral 
to  whom  it  was  addressed. 

Compare  to  the  same  effect  the  views  of  the  Editor-iiKChief  of  this  Joubnal, 
October,  1915,  p.  932. 
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advocates  of  an  embargo  in  the  present  war  argue,  it  was  not  an  un- 
neutral act  to  change  the  rule  during  the  course  of  the  struggle  in 
Mexico,  it  would  not  be  unneutral  to  alter  it  during  the  present  European 
conflict.  It  is  submitted,  however,  that  this  precedent — the  only  one 
of  the  kind,  it  may  be  remarked,  in  our  history — ^is  not  a  happy  one  for 
the  advocates  of  an  embargo  during  the  present  war.  It  may  be  doubted 
in  the  first  place  whether  the  statement  of  the  President  in  his  address 
to  Congress  on  August  27,  1913,  that  the  prohibition  of  the  exportation 
of  arms  represented  the  ''best  practice  of  nations  in  the  matter  of  neu- 
trahty"  was  true.  Certainly  it  was  not  in  accord  with  the  unbroken 
practice  of  Great  Britain,  France,  Germany,  and  the  United  States. 

But  waiving  discussion  of  this  point,  it  is  important  to  note  that  the 
effect  of  the  change  of  poUcy  through  the  lifting  of  the  embargo  in  the 
case  of  Mexico  was  different  from  that  which  would  result  from  the 
laying  of  an  embargo  in  the  present  war.  To  change  the  rule  by  re- 
moving a  prohibition  is  not  the  same  thing  as  changing  the  rule  by  es- 
tablishing a  prohibition.  The  effect  of  the  removal  of  the  prohibition 
in  the  case  of  Mexico  was  to  grant  equality  of  opportunity  to  both  par- 
ties; the  effect  of  establishing  a  prohibition  in  the  present  war  would 
be  to  introduce  inequality  of  treatment  by  depriving  one  belligerent  of 
the  fruits  of  a  victory  already  won.  The  two  measures  therefore  do 
not  stand  on  the  same  footing:  one  allows  freedom  of  trade  and  is  there- 
fore the  normal  poUcy ;  the  other  prohibits  it  and  is  therefore  exceptional. 

Finally,  the  action  of  President  Wilson  is  not  a  precedent  for  like 
action  in  the  present  war,  because  the  situations  in  the  two  cases  are 
not  analogous.  The  Mexican  struggle  was  not  a  war  in  the  technical 
sense;  neither  party  was  ever  recognized  as  a  belUgerent,  and  the  rules 
of  international  law  governing  the  obligations  and  duties  of  neutrals 
toward  belligerents  did  not  apply.  Whatever  may  have  been  said  by 
the  President  regarding  the  duty  of  the  United  States  to  maintain  an 
attitude  of  neutrality  as  between  Huerta  and  Carranza,  it  is  well  known 
that  the  imposition  of  the  embargo  in  the  first  instance  and  the  subse- 
quent lifting  of  it  were  based  upon  other  considerations  than  the  obliga- 
tions of  international  law  in  respect  to  the  relations  of  belligerents 
and  neutrals. 

James  W.  Garner. 


THE   RELATIONS   BETWEEN   CHINA,   RUSSIA   AND 

MONGOLIA 

The  Russo-Mongolian  Agreement  of  November  3,  1912,  with  its 
protocol;  the  Russo^hinese  Declaration  of  November  5,  1913,  with  the 
notes  exchanged  on  that  date;  the  Russo-Mongolian  Railway  Agreement 
of  September  30,  1914,  and  the  Tripartite  Agreement  between  China, 
Russia,  and  Mongolia  signed  on  June  7, 1915,  together  with  the  dedarar 
tion  of  China  and  Russia,  accompanying  this  last-mentioned  document, 
are  all  printed  in  the  Supplement  to  this  number  of  the  Joubnal  and  are 
deserving  of  more  than  a  passing  notice,  for  they  undertake  to  deOne 
the  relations  of  three  great  nations  and  recall  historic  events  of  con- 
siderable importance. 

The  Mongols  are  the  same  people  that  once  swept  in  triumph  over 
Asia  and  southeastern  Europe.  Their  tribal  rulers  today,  in  three 
Khanates  at  least,  claim  to  be  lineal  descendants  of  the  great  Geng^ 
Khan.  Urga,  the  capital  of  Outer  Mongolia  and  the  holy  city  of  the 
Mongols,  is  built  beside  the  sacred  mountain  where,  tradition  says, 
Genghis  the  conqueror  was  bom. 

The  Hutukhtu  of  Urga,  elected  Emperor  of  Outer  Mongolia,  when  its 
independence  was  declared  in  1911,  was  previous  to  that  time  but  the 
religious  head  of  the  nation.  He  is  third  in  rank  in  the  Lamaist  hier^ 
archy,  his  superiors  being  the  Dalai  Lama,  the  Civil  Ruler  of  Tibet  at 
Lhassa,  and  the  Panshen  Erdeni  Lama,  the  Ecclesiastical  Ruler  of  Tibet 
at  Tashihlumpo.  There  are  160  hutukhtus  in  Tibet,  Mongolia  and 
China,  each  beUeved  to  be  the  reincarnation  of  his  predecessor  and, 
therefore,  popularly  but  incorrectly  styled  ''living  Buddhas."  The 
Hutukhtu  of  Urga  holds  jurisdiction  over  some  26,000  lamas  and  is 
reputed  to  have  150,000  slaves  caring  for  his  estates  and  tending  lus 
vast  herds  and  flocks  of  horses,  cattle  and  sheep. 

Mongolia,  as  a  geographical  term,  denotes  aO  that  great  stretch  ci 

territory  lying  between  the  organized  provinces  of  China  on  the  south 

and  Siberia  on  the  north.    It  covers  an  area  of  nearly  1,400,000  square 

miles,  but  has  a  population  of  no  more  than  2,000,000.   Outer  Mongolia^ 
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with  which  the  documents  mentioned  above  are  concerned,  has  a  popu- 
lation of  about  500,000  Mongols,  200,000  Chinese  and  some  5,000 
Russians.  The  central  portion  of  Mongolia  is  a  lofty  plateau  about  4000 
feet  above  searlevel  and  largely  desert.  Southern  or  Inner  Mongolia 
has  a  fertile  soil  and  Outer  Mongolia  to  the  north  of  the  plateau  shows 
great  stretches  of  green  pasture  lands. 

The  Mongols  are  mostly  nomads.  There  are  very  few  towns  in  the 
country  and  the  agricultural  districts  are  settled  for  the  most  part  by 
Chinese  colonists,  who  are  encroaching  upon  the  pastures  of  the  Mon- 
gols, to  the  great  annoyance  of  the  latter,  at  an  average  rate  estimated 
as  a  mile  a  year  along  a  frontier  of  1500  miles. 

Mongolia  is  divided  into  two  great  divisions.  Inner  Mongolia,  the 
region  l3ring  nearest  to  China  and  comprising  territories  inhabited  by 
the  tribes  which  first  acknowledged  the  over-lordship  of  the  Manchus, 
and  Outer  Mongolia  embracing  the  remainder  of  the  country.  The 
Inner  Mongols  still  retain  the  organization  into  six  leagues  adopted  by 
the  successors  of  Gei^his  Khan  when  all  Asia  lay  beneath  their  sway. 

Outer  Mongolia,  whose  Government  is  directly  concerned  in  the 
tripartite  agreement  mentioned  above,  has  been  tributary  to  China 
since  1691  A.  D.,  and  has  testified  its  all^iance  in  the  past  by  the 
presentation  annually  to  the  Manchu  Court  of  eight  white  horses  and 
one  white  camel.  The  Chinese  have  allowed  the  Mongols  autonomous 
local  government  but  have  kept  oversight  of  affairs  by  a  resident  placed 
at  Urga  and  miUtary  governors  at  Kobdo  and  Uliassutai. 

The  introduction  of  Buddhism  in  its  lamaist  form  has  reduced  the 
once  warlike  race  to  a  nation  of  monks.  It  is  estimated  that  five-eighths 
of  the  nude  population  are  lamas  and  celibate. 

The  principal  divisions  of  Outer  Mongolia  are  the  three  Khanates  of 
Tushetu,  Tsetsen  and  Dzassaktu,  the  territories  Sain-noin,  Urianghai 
and  Kobdo,  and  the  regions  inhabited  by  the  Eleuths  and  Alashan  Mon- 
gols in  the  southwest  and  by  the  Barga  in  the  northeast.  There  appears, 
however,  to  be  some  doubt  as  to  the  inclusion  in  '^  Autonomous  Outei* 
Mongolia"  of  the  Eleuths  and  Alashan  Mongols.  The  northwestern 
boundary  has  been  a  subject  of  dispute  between  Russia  and  China  for 
some  years  past.  This  is  to  be  more  exactly  determined,  as  provided 
by  the  agreement  of  November  5,  1913,  and  the  notes  exchanged  that 
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day  by  the  two  govemments.  Inasmuch  as  Article  XI  of  the  tripartite 
agreementi  which  mentions  the  districts  included  in '' Autonomous  Outer 
MongoUa/'  omits  all  reference  to  Urianghai,  it  seems  not  improbable 
that  that  district  may  become  incorporated  in  Asiatic  Russia. 

The  eleventh  article  of  the  tripartite  agreement  moreover  specifically 
excludes  from  ''Autonomous  Outer  MongoUa"  the  r^on  lying  east  of 
the  Great  Hingan  Mountains  known  as  Kulunpei-erh  (Houlon-Bouire). 
This  is  a  portion  of  the  territory  belonging  to  the  Barga  Mongols  men- 
tioned above.  By  an  agreement  between  China  and  Russia  signed 
November  6,  1916,  this  region  was  placed  under  the  direct  control  of 
the  Peking  Government  which  appoints  a  Military  Lieutenant  Governor 
to  administer  its  affairs. 

The  troubles  which  led  to  the  negotiation  of  the  several  agreements 
mentioned  in  the  first  paragraph  of  this  paper  are  directly  traceable  to 
two  sources,  first  the  desire  of  Russia  to  renew  the  treaty  of  1881  with 
China  under  which  Russians  in  Mongolia  enjoyed  valuable  privil^es, 
while  China  on  her  part  desired  to  terminate  the  treaty  and  curtail  these 
privileges;  secondly,  the  attempts  of  the  Chinese  Government  to  inter- 
fere with  the  autonomy  of  the  Mongol  chiefs  and  to  introduce  reforms 
which  would  lead  to  social  and  industrial  progress  and  the  strengthening 
of  the  frontier. 

The  treaty  of  1881  between  China  and  Russia  provided  for  the  restitu- 
tion to  China  of  the  district  of  Kuldja  in  Turkestan  which  Russia  had 
occupied  ten  years  before  during  the  Mohanmiedan  rebellion  in  those 
r^ons  which  had  furnished  Yakub  Beg  the  opportunity  to  establish 
for  a  brief  period  an  independent  state.  Russia  had  occupied  Kuldja 
to  preserve  peace  upon  her  borders  and  had  announced  that  the  territory 
would  be  returned  to  China  as  soon  as  the  Chinese  recovered  control  of 
the  rebellious  dependency  of  Hi.  General  Tso,  after  one  of  the  most 
remarkable  military  exploits  in  the  history  of  central  Asia,  reconquered 
the  disaffected  region  in  1878  and  in  1881  China  agreed  in  the  treaty 
above-mentioned  to  pay  Russia  nine  million  roubles  for  the  restitution 
of  the  greater  part  of  Kuldja.  The  treaty,  however,  gave  Russia  in 
addition  the  right  to  place  consuls  in  certain  cities  of  Turkestan  and 
MongoUa  and  later,  after  agreement  with  China,  if  conditions  of  com- 
merce should  make  it  desirable,  to  station  consuls  in  certain  other  towns. 
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The  Russians  were  also  granted  the  right  to  trade  in  Mongolia,  and  in 
Turkestan,  as  far  as  the  Great  Wall,  free  of  all  duties,  but  this  right  was 
to  be  abrogated  as  soon  as  commercial  conditions  should  make  it  neces- 
sary to  establish  a  customs  tariff.  Furthermore  the  Russian  merchants 
were  permitted  to  buy  ground  and  build  for  themselves  houses  and  shops 
and  warehouses  in  cities  where  Russian  consulates  should  be  established. 
In  addition  to  these  privileges,  a  zone  was  established  along  the  frontier 
between  China  and  Russia,  fifty  versts  wide  on  each  side  of  the  boundary, 
that  is  to  say,  a  zone  100  versts  or  66^/3  miles  in  width,  within  which 
all  imports  and  exports  to  or  from  either  country  were  to  be  entirely 
free  of  duty.  Moreover,  the  imports  beyond  this  zone  into  China  by 
certain  land  routes  were  to  be  charged  only  two-thirds  of  the  customs 
duties  provided  in  the  regular  tariffs  for  sea-borne  commerce,  and  the 
exports  to  Russia  from  China  by  these  routes  were  to  pay  only  the 
regular  export  duty.  If  the  half-duty  for  coast  trade  levied  on  goods 
from  other  parts  of  China  had  been  paid  when  such  goods  were  shipped 
to  Tientsin,  the  starting  point  for  the  Russian  over-land  trade,  such 
half-duty  was  to  be  refunded. 

These  privileges,  as  will  be  recognized  by  all,  were  of  considerable 
value  to  Russia.  The  treaty  was  made  subject  to  revision  or  renewal 
at  the  end  of  tcn-ycar  periods,  six-months  notice  being  required  if 
renewal  were  not  to  be  granted.  The  treaty  had  been  renewed  in  1891 
and  1901,  and  was  due  for  renewal  or  revision  on  August  20,  1911. 
China  was  reported  to  be  considering  the  advisability  of  giving  the 
six-months  notice  required  to  prevent  renewal  of  the  treaty. 

Russia  in  1910  repeatedly  called  the  attention  of  the  Chinese  Foreign 
Office  to  allied  infractions  of  the  treaty  by  Chinese  subordinate  officers 
in  the  frontier  districts,  and  the  Chinese  Government  in  its  replies 
showed  that  the  terms  of  the  treaty  were  not  interpreted  in  the  same 
way  by  the  two  governments.  China  held  that  the  right  to  appoint 
additional  consuls  to  reside  in  Mongolia  was  to  be  exercised  only  when 
the  conditions  of  commerce  were  such  as  to  necessitate  the  establish- 
ment of  customs  by  China  for  the  coUection  of  duty.  In  other  words, 
the  taxation  of  trade  by  Chinese  officials,  of  which  Russia  complained 
as  being  an  infraction  of  the  treaty,  was  justifiable  on  the  same  grounds 
as  the  appointment  by  Russia  of  additional  consuls. 
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The  Chinese,  moreover,  held  that  the  Russian  right  to  trade  in  Mon- 
golia and  Turkestan  meant  no  more  than  the  right  to  sell  foreign  imports 
in  these  regions  and  to  buy  native  goods  for  export,  that  it  was  not 
intended  that  Russians  should  sell  Chinese  goods  in  Chinese  territories. 
This  was  in  reply  to  a  complaint  of  Russia  that  China  had  established 
a  tea  monopoly  and  had  forbidden  Russian  merchants  who  had  bought 
tea  in  China  to  sell  such  tea  en  route  to  the  frontier.  Russia  rejoined 
that  the  establishment  of  any  monopoly  was  a  violation  of  other  treaties 
with  various  foreign  Powers  and  insisted  upon  a  literal  interpretation  of 
Article  XI  of  the  treaty  of  1881  which  provides  that  Russians  may 
''make  purchases  and  sales/' 

No  satisfactory  adjustment  of  these  difficulties  having  been  made, 
the  Russian  Government  on  February  3rd  presented  to  China  a  series  of 
demands  covering  the  points  in  dispute,  in  which  after  some  delay, 
China  was  fain  to  acquiesce.  August  came  and  went,  however,  without 
any  definite  declaration  that  the  treaty  of  1881  had  been  renewed. 

In  the  meantime  affairs  in  Outer  Mongolia  began  to  wear  a  troubled 
appearance.  In  July,  1911,  a  number  of  Mongol  princes  and  lamas  held 
a  meeting  in  Urga  to  consider  the  situation.  Chinese  colonists  were 
crowding  into  Mongolia.  It  was  complained  that  not  only  was  their 
settlement  in  Mongolia  in  violation  of  the  original  agreement  made  with 
the  Manchu  Government  when  acknowledgment  of  suzerainty  was 
made,  but  that  it  was  depriving  the  Mongols  of  needed  pastiu^  lands. 
Moreover,  the  Chinese  are  shrewd  traders  and  it  was  said  that  they 
were  loaning  money  to  Mongols  at  exorbitant  rates  of  interest  upon  the 
security  of  their  lands,  that  the  Mongols  were  unable  to  repay,  and  that 
the  Chinese  thus  obtained  possession  of  much  Mongol  property.  Com- 
plaint was  made,  too,  of  the  attempts  of  San  To,  the  Chinese  Amban 
at  Urga,  to  introduce  administrative  changes,  interfering  with  Mongol 
autonomy,  and  of  the  military  measures  being  taken  by  China. 

The  conference  decided  to  send  a  deputation  to  St.  Petersburg  to  ask 
for  Russian  protection  or  assistance.  Russia  agreed,  it  is  said,  to  use 
her  good  offices  with  China.  At  any  rate,  in  August  the  Russian  Minis- 
ter at  Peking  represented  to  the  Chinese  Foreign  Office  that  the  meas- 
ures being  taken  by  China  were  likely  to  affect  the  peace  of  the  border. 
China  replied,  appreciating  Russia's  neighborliness  and  saying  that 


the  reforms  being  introduced  were  for  the  benefit  of  the  Mongols,  but 
that  instructions  had  been  sent  to  the  Resident  at  Urga  to  proceed 
with  caution  and  to  consult  the  feelings  of  the  people.  In  the  following 
month  the  revolution  broke  out  in  the  province  of  Szechuen  and  matters 
in  Mongolia  were  put  aside  by  the  Peking  Government. 

To  the  Mongols,  however,  the  revolution  came  as  a  golden  oppor- 
tunity. In  the  Tenth  Moon  (November-December)  of  that  year  a 
second  conference  of  Mongol  princes  was  held,  and  Outer  Mongolia 
formally  declared  its  independence  of  China.  The  Hutukhtu  of  Urga 
was  chosen  Emperor  and  crowned  with  great  ceremony  on  Decem- 
ber 28th. 

On  the  12th  of  February  following  the  Manchu  Emperor  abdicated 
and  Yuan  Shih-kai  was  commissioned  to  establish  a  republic.  A  month 
later  he  was  inaugurated  Provisional  President  of  the  Republic  of  China. 
Conversations  between  Russia  and  China  were  resumed,  and  on  April 
26th  the  Russian  Minister  for  Foreign  Affairs  explained  to  the  Duma 
Russia's  desire  and  purpose  in  these  negotiations,  which  was  declared 
to  be  not  the  annexation  of  any  portion  of  Mongolia,  but  simply  in  the 
interest  of  peace  and  good  order  to  mediate  between  China  and  Mongolia 
and  thus  protect  the  autonomy  of  Mongolia  and  the  conmiercial  interests 
of  Russia. 

Discussion  between  Russia  and  China  of  a  revision  of  the  treaty  of 
1881  still  went  on  without  definite  result.  China  was  disposed  to  abolish 
the  free  trade  zone  along  the  frontier.  Finally  on  September  17,  1912, 
Russia  announced  that  China  having  failed  to  give  the  notice  required 
for  a  termination  of  the  treaty,  Russia  was  compelled  to  regard  it  as 
still  in  force,  but  that  in  order  to  meet  China's  wishes  as  expressed  in 
August  1911,  the  zone  of  free  trade  on  the  Russian  side  of  the  frontier 
would  be  abolished  from  January  1,  1913.  China,  however,  did  not 
respond  at  once.  It  was  not  until  May  6,  1914,  that  a  notice  was  issued 
by  the  Maritime  Customs  authorities  that  the  free  trade  zone  on  the 
Chinese  side  of  the  frontier  would  be  abolished  .from  June  1st  of  that 
year. 

MongoUa's  declaration  of  independence  had  found  no  recognition 
abroad,  but  in  Tibet,  like  Mongolia,  a  dependency  of  China  and  strug- 
gling to  free  itself  from  that  bond,  the  coveted  recognition  was  found. 
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Dordjieff,  a  Buriat  and  a  lama,  but  a  subject  of  Russia,  visited  Urga  in 
July,  1912,  as  tlie  accredited  representative  of  the  Dalai  Lama  at  Lhaasa 
and  represented  to  the  Hutukhtu  that  as  Tibet  and  Mongolia  were  both 
Buddhist  countries  it  would  be  advisable  to  enter  into  a  convention  for 
mutual  support  against  the  agressions  of  China.  This  was  done,  and 
on  December  24,  1912,  a  treaty  between  the  two  Powers  was  signed  in 
which  each  recognized  the  other  as  an  independent  state  and  agreed  to 
take  measures  for  the  protection  of  the  Buddhist  faith  and  for  mutual 
defence  against  all  dangers  internal  or  external. 

In  the  meantime  the  situation  at  Urga  began  to  occupy  more  and 
more  the  attention  of  Russia  and  China.  On  November  3,  1912,  the 
agreement  between  Russia  and  Mongolia  was  signed  in  which  Russia 
pledges  her  assistance  to  maint>ain  Mongolia's  autonomy  and  her  right 
to  have  her  own  army  and  to  admit  neither  the  presence  of  Chinese 
troops  on  her  soil  nor  the  colonization  of  her  lands  by  Chinese.  In 
return  for  this  Mongolia  grants  to  Russian  subjects  the  possession  of 
certain  rights  and  privil^es,  eniunerated  in  the  protocol  attached  to 
the  treaty,  among  which  are  the  right  of  free  trade,  of  leasing  and  owning 
real  property,  of  engaging  in  mining,  fishing  and  lumbering,  establishing 
postal  facilities,  and  navigating  streams  that  flow  into  Russian  territory. 
It  is  further  provided  that  should  any  treaty  be  mfide  subsequently 
with  China,  these  rights  shall  not  be  infringed. 

President  Yuan  during  1912  made  strenuous  efforts  to  induce  the 
Hutukhtu  to  rescind  his  declaration  of  independence.  Many  telegrams 
were  sent  to  Urga,  but  brought  no  response  until  November  21,  1912, 
that  is,  some  da3rs  after  the  above-mentioned  agreement  had  been  signed. 
On  November  21st  the  Premier  of  Mongolia  sent  a  telegram  to  President 
Yuan,  saying  that  because  of  the  ill-treatment  which  Mongolia  had 
received  at  the  hands  of  the  Manchu  rulers  of  China,  they  had  declared 
their  independence  and,  on  December  28,  1911,  had  crowned  the  Hu- 
tukhtu as  their  ruler;  that  subsequently  they  had  learned  of  the  ab- 
dication of  the  Manchus  and  the  establishment  of  self-government  of 
the  Chinese  people  and  were  greatiy  rejoiced.  They  felt,  however,  that 
as  the  customs  of  Chinese  and  Mongols  were  so  diverse  and  the  Mongols 
were  so  ignorant,  it  was  better  they  should  not  try  to  live  together  in 
the  same  house. 
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A  few  days  later,  November  25th,  a  similar  telegram  from  the  Hu- 
tukhtu  himself  was  received  by  the  President.  President  Yuan  had 
reminded  the  Mongolian  ruler  that  his  country  was  weak  and  that  the 
course  she  was  taking  would  be  likely  to  end  for  her  in  a  fate  similar  to 
that  of  Korea  and  Formosa.  He  replied  that  he  realized  the  weakness 
of  Mongolia,  but  that  China  was  a  long  way  off  and  her  whip,  however 
long,  could  scarcely  reach  to  Outer  Mongolia  to  drive  off  Mongolia's 
enemies.  He  begs  the  President  not  to  take  a  severe  course  lest  he  drive 
the  Mongols  to  desperate  measures. 

The  President  replied  in  a  conciliatory  telegram,  calling  attention  to 
the  fact  that  many  of  the  Chinese  provinces  had  in  1911  declared  their 
independence,  but  that  all  had  reunited  and  were  working  together, 
and  that  it  was  the  aim  of  the  Republic  to  unite  the  five  races,  destroy 
all  racial  prejudice  and  seek  to  promote  the  welfare  of  each  and  all. 
He  informed  the  Hutukhtu  that  he  was  sending  a  special  envoy  to  Urga 
to  discuss  matters  with  him. 

The  Hutukhtu  replied  promptly  on  November  26th  that  it  would  be 
better  not  to  send  an  envoy,  but  to  use  the  mediation  of  their  common 
neighbor — ^Russia.  Having  failed  in  his  efforts  to  deal  directly  with 
the  Government  of  Outer  Mongolia,  President  Yuan  on  March  8,  1913, 
turned  once  more  to  Russia. 

The  writer  was  in  Peking  in  1911,  1912,  and  1913,  and  had  opportu- 
mty  therefore  to  note  the  keen  interest  in  this  question  taken  by  the 
Chinese  people.  Their  feeling  against  Mongolia  and  Russia  grew  very 
bitter  during  1913.  The  Chinese  newspapers  were  particularly  active 
in  trying  to  arouse  a  warlike  sentiment.  The  situation  indeed  in  Inner 
Mongolia  near  the  Chinese  border  became  quite  serious.  Additional 
troops  were  sent  there  by  the  Chinese  Government  and  a  numBer  of 
encounters  with  bands  of  armed  Mongols  occurred  but  without  any 
noticeable  advantage  to  either  side. 

This  feeling  of  hostility  towards  Russia  was  no  doubt  due  in  great 
measure  to  a  misunderstanding  of  terms.  The  word  "autonomy"  was 
taken  to  mean  "independence."  When,  therefore,  on  November  5, 
1913,  a  little  more  than  a  year  after  the  signing  of  the  Russo-Mongolian 
Convention,  an  agreement  between  China  and  Russia  was  signed,  in 
the  first  article  of  which  Russia  acknowledges  the  suzerainty  of  China 
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over  Outer  Mongolia;  this  feeling  was  very  much  allayed.  Russia  had 
never  denied  China's  suzerainty  over  Mongolia,  but  this  express  ac- 
knowledgment of  it  at  once  silenced  the  false  report  that  Russia  had 
asked  China  to  recognize  the  independence  of  Outer  Mongolia. 

China  on  her  part  acknowledged  the  autonomy  of  Outer  Mongolia. 
ThiS;  toO;  was  no  more  than  a  recognition  of  the  status  quo  arUe^  but  it 
served  to  reassure  the  Mongols,  since  it  guaranteed  that  there  would 
be  no  interference  by  China  with  the  internal  administration  of  the 
country  and  pledged  China  not  to  send  troops  into  Outer  Mongolia 
and  not  to  colonize  there.  The  Mongols,  however,  were  somewhat 
disappointed  by  this  agreement,  since  they,  too,  had  been  under  the 
impression  that  their  ''autonomy"  meant  "independence." 

Russia  could  not  but  be  gratified,  since  the  convention  expressly 
agrees  to  the  principles  set  forth  in  the  Russo-Mongolian  Agreement  of 
1912  and  assents  to  all  the  stipulations  regarding  Russian  conmiercial 
privileges  contained  in  the  protocol  to  that  agreement. 

The  notes  accompan3dng  this  agreement  bind  both  Russia  and  China 
to  hold  a  conference,  in  which  Outer  Mongolia  shall  participate,  for  the 
settlement  of  questions  of  a  political  and  territorial  nature. 

Before  that  conference  was  held,  Russia  entered  into  another  agree- 
ment with  MongoUa,  dated  September  30,  1914,  which  practically  gave 
to  the  former  control  of  the  railway  policy  of  the  latter.  This  was  a 
matter  of  considerable  importance  to  Russia,  since  it  stiU  further  safe- 
guarded her  frontier.  By  this  agreement  Russia  obtained  the  right  to 
advise  Outer  Mongolia  in  deciding  what  railway  lines  to  build  and  the 
method  of  procedure,  which  was  required  to  be  beneficial  to  both  parties. 
Since  the  gauge  of  the  Russian  railways  is  different  from  that  adopted 
in  China,  this  practically  assures  the  building  of  lines  that  can  connect 
with  Russian  rather  than  Chinese  railways.  Russia  recognizes  Mon- 
goUa's  right  to  build  the  railways  within  its  own  boundaries  if  the 
funds  can  be  raised  there,  but  Mongolia  is  pledged  to  consult 
Russia  before  making  concessions  for  railway  construction  to  other 
nationals. 

Russia  having  thus  come  into  agreement  separately  with  China  and 
with  Mongolia,  representatives  of  the  three  Powers  met  in  conference 
and  entered  into  the  tripartite  agreement  of  June  7,  1915,  which  is  the 
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keystone  to  the  whole  arraDgement.  In  it  Outer  Mongolia  is  made  to 
recognize  the  Sino-Russian  Convention  of  1913,  which  establishes  China's 
suzerainty  over  Outer  Mongolia,  and  expressly  agrees  not  to  negotiate 
treaties  with  foreign  Powers  respecting  political  and  territorial  matters, 
although  treaties  respecting  commercial  and  industrial  matters  are 
permissible.  Both  China  and  Russia  agree  to  abstain  from  aU  inter- 
ference with  the  internal  administration  of  Outer  Mongolia.  Chinese 
imports  into  Outer  Mongolia  are  to  be  free  of  all  duties,  and  goods  of 
foreign  origin  are  to  be  imported  into  China  from  Outer  Mongolia  on 
payment  of  the  reduced  tariff  provided  in  the  treaty  of  1881.  Thus 
Russia's  right  to  free  trade  in  Outer  Mongolia  is  confirmed,  the  customs 
stations  being  removed  from  the  Siberian  frontier  to  that  between  China 
and  Outer  Mongolia. 

Chinese  jurisdictioix  over  Chinese  residents  of  Outer  Mongolia  is 
retained,  but  Chinese-Mongol  mixed  cases  are  to  be  adjudicated  by 
Chinese  and  Mongol  authorities  acting  conjointly.  In  Russo-Chinese 
mixed  cases  the  Russian  authorities  take  part  in  deciding  ajid  in  drafting 
the  judgment,  even  in  actions  heard  in  the  Chinese  court  and  in  which  a 
Chinese  is  defendant.  The  Chinese  authorities  also  have  the  right  to 
be  present  in  Russian  courts  when  Chinese  are  plaintiffs  and  Russians 
are  defendants,  but  do  not  appear  to  be  allowed  to  participate  in  the 
judgment. 

The  Ruler  of  "Autonomous  Outer  Mongolia"  is  confirmed  in  his 
title  by  Article  IV,  which  provides  that  the  President  of  China  shall 
confer  such  title  upon  the  Hutukhtu. 

AU  the  provisions  of  the  several  agreements  between  Russia  and 
Mongolia  and  between  Russia  and  China  are  ratified  by  Article  XXI 
of  the  tripartite  convention,  and  thus  become  incorporated  in  the 
tripartite  convention. 

One  of  the  most  significant  articles  is  the  third,  the  second  paragraph 
of  which  binds  China,  in  accordance  with  Article  II  of  the  notes  ex- 
changed between  China  and  Russia  on  November  5,  1913,  to  consult 
Russia  and  Outer  MongoUa  in  regard  to  all  questions  of  a  political  or 
territorial  nature.  Thus,  while  China  nominally  is  acknowledged  as 
suzerain,  practically  Outer  Mongolia  is  under  the  joint  protection  of 
Russia  and  China. 
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These  agreementSi  then,  have  considerably  increased  the  political 
and  commercial  rights  of  Russia  in  Mongolia,  and  they  thus  tend  to 
restore,  if  not  to  enhance,  Russian  prestige  in  the  Far  East  which  had 
been  somewhat  lessened  by  the  result  of  the  Russo-Japanese  War. 

K  T.  WlLUABCS. 
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On  July  29, 1916,  the  United  States  District  Court  for  the  Eastern  Dis- 
trict of  Virginia  entered  a  decree  to  restore  to  the  British  claimants  the 
steamer  Appam,  formerly  an  English  merchant  vessel,  captured  by  the 
German  cruiser  Moewe  upon  the  high  seas  and  sent  into  Newport  News 
to  be  laid  up  pending  the  war  between  Great  Britain  and  Germany.  In 
a  very  elaborate  opinion,  the  court  held  that  the  Appam  had  no  right 
under  international  law  or  the  treaty  with  Prussia  of  May  1,  1828,  to 
use  an  American  port  as  an  asylum;  that  it  did  not  have  a  right  under 
the  circumstances  to  enter  an  American  port  at  all;  that  by  so  doing  it 
violated  the  neutrality  of  the  United  States,  and  was  therefore,  with  the 
proceeds  of  the  cargo,  to  be  restored,  according  to  the  American  practice, 
to  the  British  owners  at  the  date  of  capture.  The  case  is  a  very  interest- 
ing one  from  the  standpoint  of  international  law,  and  by  reason  of  its 
importance,  it  is  to  be  appealed  to  the  Supreme  Court  of  the  United 
States  in  order  that,  as  far  as  the  United  States  is  concerned,  a  definite 
decision  may  be  reached  upon  the  points  of  law  involved.  The  facts  of 
the  case  and  the  reasoning  of  the  District  Court  will,  however,  be  set 
forth  at  this  time  and  in  this  place. 

Judge  Waddill  tells  us  that  the  facts  were  not  disputed,  and  from 
his  statement  of  them  it  appears  that  on  January  15,  1916,  the  British 
steamship  Appam  was  captured  by  the  German  cruiser  Moewe  in  latitude 
33.19  N.  longitude  14.24  W.  It  also  appears  that  ''at  the  time  of  cap?- 
ture,  the  Appam  was  approximately  distant  1,590  miles  from  Emden, 
the  nearest  German  port,  and  from  the  nearest  available  port,  namely, 
PuncheUo,  in  the  Madeiras,  130  miles;  from  Liverpool,  1,450  miles, 
and  from  Hampton  Roads,  3,051  miles.'' 

One  Berg,  a  Ueutenant  in  the  German  Navy,  was  placed  on  board 
the  Appam  as  prize  master,  with  instructions  from  his  superior  officer 
of  the  capturing  vessel,  the  Moewe,  to  "  take  her  to  the  nearest  American 
port  and  there  to  lay  her  up.''  This  he  did.  The  ilppam  under  his  charge 
arrived  at  Newport  News,  Virginia,  on  February  1, 1916,  and  Lieutenant 
Berg  duly  notified  the  collector  of  the  port  of  his  arrival. 
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The  German  Government  claimed  that  the  Appam  was  a  prize;  that 
mider  Article  19  of  the  treaty  of  1799  between  Prussia  and  the  United 
States,  carried  over  into  the  treaty  of  1828  by  Article  12  thereof,  the 
vessel  might  remain  as  long  as  it  pleased  in  American  waters,  and  the 
German  Government  finally  requested  that  the  vessel  be  treated  as  a 
German  public  ship  and  interned  during  the  duration  of  the  war  between 
Great  Britain  and  Germany. 

The  British  Government,  on  the  contrary,  maintained  that  if  the 
Appam  were  to  be  treated  as  a  prize,  it  did  not  have  the  right  under  the 
treaty  between  Prussia  and  the  United  States,  nor  under  international 
law,  to  make  of  the  United  States  an  asylum,  and  that  she  should  be 
restored  to  her  owners  and  the  prize  crew  interned. 

Before  the  Department  of  State  had  determined  the  status  of  the 
Appam,  and  its  right  to  enter  and  remain  in  American  ports  either 
under  the  Prussian  treaty  or  the  general  principles  of  international  law, 
the  British  and  African  Steam  Navigation  Company,  Ltd.,  the  English 
owners  of  the  Appam  at  the  time  of  its  capture,  Ubelled  it  in  the  United 
States  District  Court  for  the  Eastern  District  of  Virginia  in  order  to 
recover  possession  of  the  vessel  and  its  cargo.  The  court  assimied 
jurisdiction  of  the  libel.  The  case  was  carefully  argued  by  counsel 
for  the  British  owners  and  the  German  Government,  and  on  July  29, 
1916,  the  court  decided  that 

The  manner  of  bringing  the  Appam  into  the  waters  of  the  United  States, 
as  well  as  her  presence  in  those  waters,  constitutes  a  violation  of  the 
neutrality  of  the  United  States;  that  she  came  in  without  bidding  or 
permission;  that  she  is  here  in  violation  of  law;  that  she  is  unable  to 
leave  for  lack  of  a  crew,  which  she  cannot  provide  or  augment  without 
further  violation  of  neutrality;  that  in  her  present  condition,  she  is 
without  lawful  right  to  be  and  remain  in  these  waters;  that  she,  as  be- 
tween her  captors  and  owners,  to  aU  practical  intents  and  purposes, 
must  be  treated  as  abandoned,  and  stranded  upon  our  shores;  and  that 
her  owners  are  entitled  to  restitution  of  their  property,  which  this  court 
should  award,  irrespective  of  the  prize  court  proceedings  of  the  court 
of  the  Imperial  Government  of  the  German  Empire:  and  it  will  be  so 
ordered. 

Let  us  consider  the  first  question  as  to  the  right  of  the  Appam,  either 
under  the  treaty  with  Prussia  or  general  international  law,  to  enter  an 
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American  port  and  to  use  it  as  an  asylum  during  the  oontinuanoe  of 
the  war. 

Great  stress  was  laid  by  the  German  Government  upon  the  fact  that 
the  captor  of  the  Appam  had  the  right  to  send  it  into  American  juris- 
diction under  the  treaty  with  Prussia.  In  the  note  of  the  German  Am- 
bassador to  the  Secretary  of  State,  dated  February  2, 1916,  it  is  said  that  : 
'^the  commanding  officer  intends,  in  accordance  with  Article  XIX  of 
the  Prussian-American  treaty  of  September  10,  1785,  to  stay  in  an 
American  port  until  further  notice."  In  the  same  note  he  states  that 
''the  Appam  has  not  been  converted  into  a  hostile  cruiser,  is  not  armed, 
and  has  made  no  prize  imder  Mr.  Berg's  command.''  The  claim  is  thus 
two-fold:  first,  that  the  Appam  had  not  been  converted  into  a  hostile 
cruiser,  and  was  a  prize,  and  secondly  that  it  was,  therefore,  to  be  treated 
as  a  prize,  possessing  the  right  of  asylum  under  the  treaty  between  the 
two  countries. 

On  the  8th  of  February,  the  German  Embassy  delivered  to  the  De- 
partment of  State  the  following  telegram  from  the  German  Govern- 
ment concerning  the  Appam  case: 

Appam  is  not  an  auxiliary  cruiser  but  a  prize.  Therefore  she  must 
be  dealt  with  according  to  Article  19  of  Prusso-American  treaty  of 
1799.  Article  21  of  Hague  Convention  concerning  neutrality  at  sea  is 
not  appUcable,  as  this  convention  was  not  ratified  by  England  and  is 
therefore  not  binding  in  present  war  according  to  Article  28.  The  above- 
mentioned  Article  19  authorizes  a  prize  ship  to  remain  in  American  ports 
as  long  as  she  pleases.  Neither  the  ship  nor  the  prize  crew  can  there- 
fore be  interned  nor  can  there  be  question  of  turning  the  prize  over  to 
English.^ 

This  telegram  is  quoted  as  a  short  and  clear  statement  of  the  German 
contention. 

The  views  of  the  British  Government  were,  as  might  be  expected, 
radically  opposed  to  those  of  Germany.  In  a  memorandum  to  the 
State  Department,  dated  February  4,  1916,  the  British  Government 
denied  that  the  Appam  had  a  right  of  asyliun  under  the  Prusso-American 
treaty,  under  the  Hague  Convention  concerning  the  rights  and  duties 

^  Official  text  of  diplomatic  oorrespondeDoe  printed  in  Special  Supplement  to  this 
Journal  for  October,  1916. 


Digitized  by 


Google 


812  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

of  neutral  Powers  in  naval  war  (No.  13),  under  British  treatment  of 
prizes  during  the  CSvil  War  which  met  with  the  approval  of  the  United 
States,  or  under  the  practice  of  the  United  States;  and  the  British 
Government  formally  requested  the  United  States  to  restore  the  Appam 
to  its  owners  and  to  intern  the  crew  if  the  Appam  was  to  be  considered 
as  a  prize. 

In  view  of  the  conflicting  contentions  of  Germany  and  Great  Britain, 
and  of  the  importance  of  the  case  to  the  United  States,  the  Department 
of  State  formulated  its  own  views  on  the  principles  involved,  and  they 
were  stated  clearly  and  forcibly  by  Secretary  of  State  Lansing  in  his 
note  to  the  German  Ambassador,  dated  March  2,  1916,  and  in  a  second 
note  dated  April  7.  Mr.  Lansing  held  that  the  Prussian  treaty  did  not 
give  a  right  to  the  captured  vessel  to  enter  a  port  of  the  United  States, 
but  to  the  capturing  vessel  to  be  accompanied  by  its  prize,  and  that  as 
the  capturing  vessel,  the  MoewCf  did  not  accompany  the  prize,  the  case 
of  the  Appam  was  not  covered  by  the  treaty.  The  Secretary  of  State 
called  attention  to  the  fact  that  the  treaty  contemplated  a  limited  so- 
journ, evidenced  by  the  fact  that  the  capturing  vessel  was  to  be  allowed 
to  take  out  the  prize  "to  the  places  expressed  in  their  commissions;" 
that  in  the  present  case.  Lieutenant  Berg  was  not  directed  to  take  the 
vessel  to  a  port  of  his  country,  but  to  the  nearest  American  port,  there 
to  lay  her  up;  that  this  was  a  claim,  not  to  use  an  American  port  as  a 
port  of  call,  but  as  an  asylum  during  the  course  of  war.  The  Secretary 
of  State  therefore  rejected  the  contention  that  the  Appam  fell  within 
the  terms  of  the  treaty,  and  stated  that  it  could  only  enjoy  "those  privi- 
leges usually  granted  by  maritime  nations,  including  Germany,  to  prizes 
of  war,  namely,  to  enter  neutral  ports  only  in  case  of  stress  of  weather, 
want  of  fuel  and  provisions,  or  necessity  of  repairs,  but  to  leave  as  soon 
as  the  cause  of  their  entry  has  been  removed."  In  regard  to  a  conten- 
tion of  the  German  Government  that  a  prize  might  be  sequestered  in 
a  neutral  port,  pending  prize  proceedings  in  a  port  of  the  captor,  Secre- 
tary Lansing  said: 

Your  Excellency's  Government  further  contends  that  Article  19, 
besides  being  applicable  to  modem  conditions,  is  not  contrary  to  the 
general  rules  of  international  law,  and  therefore  not  subject  to  a  re- 
stricting interpretation,  and  in  support  of  this  cites  as  declaratory  of 
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the  general  rules  of  intematioDal  law  Article  23  of  Hague  Convention 
XIII.  As  indicated  by  the  Imperial  Government,  the  United  States 
did  not  in  the  case  of  this  convention,  and  never  has,  assented  to  the 
sequestration  of  prizes  in  its  ports.  The  ground  of  this  position  of  the 
United  States  is  that  it  does  not,  in  the  opinion  of  this  Government, 
comport  with  the  obligations  of  a  neutral  Power  to  allow  its  ports  to  be 
used  either  as  a  place  of  indefinite  refuge  for  belligerent  prizes  or  as  a 
place  for  their  sequestration  during  the  proceedings  of  prize  courts. 
The  contention  of  the  Government  of  the  United  States  in  its  note  of 
March  2  in  this  case  is  consistent  with  this  long-established  and  well- 
known  policy  of  the  American  Government,  in  the  Ught  of  which  the 
treaty  of  1799  was  negotiated  and  has  been  enforced  and  appUed.  Pro- 
vided the  vessel  enters  an  American  port  accompanied  by  a  German 
naval  vessel.  Article  19  contemplates  in  the  view  of  this  government 
merely  temporary  sojourn  of  the  prize  in  an  American  port  and  not  its 
sequestration  there  pending  the  decision  of  a  prize  court.^ 

In  view  of  the  conflicting  clauns  of  Germany  and  Great  Britain, 
and  of  the  importance  to  the  United  States  of  the  questions  involved 
in  the  Appam  case,  it  is  advisable  to  consider  somewhat  in  detail  the 
points  raised  in  the  diplomatic  correspondence  of  the  three  governments 
and  to  state  the  holding  of  the  court  upon  them. 

In  the  first  place,  it  will  be  noted  that  the  three  governments  regard 
the  treaty  between  Prussia  and  the  United  States  as  in  some  way  af- 
fecting the  status  and  the  rights  of  the  Appam  in  American  waters. 
The  treaty  in  question  was  the  treaty  of  May  1,  1828,  between  Prussia 
and  the  United  States,  Article  12  of  which  revives  certain  articles  of 
the  treaty  of  July  11,  1799,  between  the  two  countries,  which  was  then 
no  longer  in  effect.  Article  19  of  the  treaty  of  1799  was,  with  the  ex- 
ception of  the  last  sentence,  relating  to  treaties  with  Great  Britain, 
one  of  the  articles  revived  by  Article  12  of  the  treaty  of  1828,  and  (with 
the  insertion  of  the  original  French  in  certain  places,  and  the  omission 
of  the  excepted  sentence)  reads  as  foUows: 

The  vessels  of  war,  public  and  private,  of  both  parties,  shall  carry 
{conduire)  freely,  wheresoever  they  please,  the  vessels  and  efifects  taken 
(pris)  from  their  enemies,  without  being  obliged  to  pay  any  duties, 
charges,  or  fees  to  officers  of  admiralty,  of  the  customs,  or  any  others  ; 
nor  shall  such  prizes  (prises)  be  arrested,  searched,  or  put  under  legal 
process,  when  they  come  to  and  enter  the  ports  of  the  other  party,  but 

*  Special  Supplement,  to  this  Journal  for  October,  1916. 
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may  freely  be  carried  (conduites)  out  again  at  any  time  by  their  captors 
(k  vaiaseau  preneur)  to  the  places  expressed  in  their  commissions,  which 
the  commanding  officer  of  such  vessel  (le  dit  vaisseau)  shall  be  obliged 
to  shew.' 

The  Department  of  State  held,  and  its  contention  was  supported  by 
the  court,  that  a  proper  construction  of  this  article  would  not  allow 
prizes  as  such  to  enter  American  ports,  but  would  permit  vessels  of  war, 
public  and  private,  which  had  captured  a  vessel  of  the  enemy,  to  bring 
it  into  an  American  port;  that  the  prize  only  had  the  right  to  enter  the 
jurisdiction. of  the  contracting  countries  when  it  was  conducted  by  the 
capturing  vessel;  and  that  the  privilege  was  a  privilege  to  the  vessels  of 
war,  public  and  private,  of  both  parties,  to  enter  American  ports  ac- 
companied by  their  prizes  if  any  they  had;  that  the  enjoyment  of  the 
hospitaUty  of  the  port  by  the  prize  depended  upon  the  presence  of  the 
capturing  vessel;  that  the  permission  to  leave  an  American  port  was 
a  permission  to  the  capturing  vessel,  not  to  the  prize;  and  that  the 
clearance  should  be  ''to  the  places  expressed  in  their  commissions,  which 
the  conmianding  officer  of  such  vessel  shall  be  obUged  to  show." 

Now,  the  reason  for  the  grant  of  the  right  to  the  capturing  vessel, 
and  not  to  the  prize,  is  clear,  for  neutrals  did  not  wish  to  have  their 
ports  made  an  asylmn  for  prizes  which  might  run  in  and  out  at  thdr 
pleasure.  They  were  willing  to  admit  the  prize  if  accompanied  by  the 
captor,  because  the  captor  was  in  a  position  to  supervise  the  actions 
of  the  prize  and  to  prevent  it  from  abusing  the  hospitality  of  the  port 
The  presence  of  the  captor  was  therefore  an  advantage  and  was  deemed 
essential  to  the  enjoyment  of  the  right.  But  there  is  not  a  word  in 
the  treaty  which  expressly  or  impliedly  grants  the  right  to  deposit, 
as  the  Secretary  of  State  aptly  said,  "the  spoils  of  war  in  an  American 
port."  The  treaty  plainly  contemplated,  as  the  Secretary  of  St^te  also 
said,  ''temporary  asylum  for  vessels  of  war  accompanying  prizes  while 
en  route  to  the  places  named  in  the  commander's  commission,"  in- 
dicating that  the  vessel  with  its  prize  might  stop  on  its  way  to  a  port 
of  the  captor,  but  not  that  it  should  stop  altogether  in  American  juris- 
diction. 

A  siu^ey  of  the  actions  of  "Citizen"  GenSt  during  the  early  years  of 

» MaUoy's  Treaties,  Vol.  2,  p.  1492. 
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the  French  Revolution,  when  he  happened  to  be  the  minister  of  France 
to  the  United  States,  should  be  proof  in  itself  that  the  young  republic 
was  unwilling  to  have  its  ports  enciunbered  with  prizes  and  that  it  would 
not  knowingly  conclude  a  treaty,  after  its  experience  with  France,  which 
would  allow  a  foreign  country  to  dump  at  its  pleasure  the  spoils  of  war 
in  American  ports. 

Article  19  of  the  Prussian  treaty  was  similar  to,  if  not  identical  with, 
provisions  dealing  with  the  same  subject  in  treaties  which  the  United 
States  had  concluded  with  other  Powers,  and  they  were  based  upon 
the  treaty  of  commerce  and  alliance  of  February  6,  1778,  between 
France  and  the  United  States.  In  a  letter  dated  August  28,  1801,  from 
President  Jefferson  to  Albert  Gallatin,  then  Secretary  of  the  Treasury, 
Mr.  Jefferson,  who  as  Secretary  of  State  had  been  called  upon  to  inter- 
pret this  very  provision,  said: 

The  doctrine  as  to  the  admission  of  prizes,  maintained  by  the  Govern- 
ment from  the  commencement  of  the  war  between  England,  France, 
etc.,  to  this  day  has  been  this:  The  treaties  give  a  right  to  armed  vessels, 
with  their  prisseSf  to  go  where  they  please  (consequently  into  our  ports), 
and  that  these  prizes  shall  not  be  detained,  seized,  nor  adjudicate,  but 
that  the  armed  vessel  may  depart  as  speedily  as  may  be,  vjith  her  prize, 
to  the  place  of  her  commission.    *    *    *  * 

Judge  Waddill  decided  in  favor  of  the  contention  of  the  United  States, 
saying: 

A  careful  review  of  the  provisions  of  the  Prussian  treaty,  when  read 
in  the  light  of  the  rulings  and  interpretation  placed  upon  other  contem- 
poraneous treaties,  especially  Article  XVII  of  the  treaty  of  Amity  and 
Commerce  with  France  in  1778,  convinces  the  court  that  the  Secretary 
of  State's  ruling  is  correct,  and  that  under  the  same,  prizes  can  not  be 
brought  into  the  waters  of  the  United  States  for  the  purpose  of  laying 
up  by  a  prize  master,  but  can  only  be  brought  in  by  the  capturing  vessel 
herself,  or  a  war  vessel  acting  as  convoy  to  such  prize,  and  then  not  for 
an  indefinite  period,  but  for  the  temporary  causes  recognized  by  inter- 
national law. 

In  the  German  and  British  notes,  various  articles  of  the  Convention 
Concerning  the  Rights  and  Duties  of  Neutral  Powers  in  Naval  Warfare, 
adopted  by  the  Second  Hague  Conference,  were  referred  to,  sometimes 

*  Moore,  International  Law  Digest,  Vol.  VII,  p.  935. 
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as  not  in  force  and  at  other  times  as  declaratory  of  international  law. 
It  seems  therefore  advisable  to  consider  this  convention. 

In  the  first  place,  it  was  stated  by  Germany  that  Great  Britain  was 
not  a  party  to  the  convention,  and  that  therefore  according  to  the 
express  wording  of  Article  28  thereof,  the  convention  was  not  in  effect, 
as  all  of  the  belligerents  were  not  parties  to  it.  Great  Britain  did  not 
claim  to  be  a  contracting  party,  but  stated  that  Article  21,  concerning 
the  admission  of  a  prize,  was  declaratory  of  international  law;  and 
Germany,  while  rejecting  the  article  unfavorable  to  its  views,  insisted 
that  Article  23,  permitting  the  sequestration  of  a  prize  in  a  neutral  port 
pending  a  decision  of  a  prize  court,  was  declaratory  of  international 
law  and  therefore  binding  upon  the  United  States.  Secretary  Lansing 
did  not  discuss  the  nature  and  effect  of  the  convention  except  to  mention 
that  Article  23  concerning  sequestration  had  been  specifically  excluded 
by  the  United  States  in  ratifying  the  convention. 

It  is  true,  as  stated  by  Germany,  that  by  Article  28  the  provisions 
of  the  convention  do  not  apply  except  between  contracting  Powers, 
and  then  only  if  all  the  belligerents  are  parties  to  the  convention.  It 
may  be  that  the  United  States  would  not  be  obliged  to  apply  the  con- 
vention in  case  that  all  the  belligerents  were  not  contracting  parties,  if 
the  articles  in  question  introduced  provisions  hitherto  unknown  to  in- 
ternational law.  But  'if  the  provisions  in  question  are  declaratory  of 
international  law,  then  they  bind  the  relations  of  neutrals  and  bel- 
ligerents, irrespective  of  the  language  of  the  convention.  In  any  event, 
it  is  difficult  to  see  how  the  failure  of  one  of  the  belligerents  to  be  a 
contracting  party  can  affect  the  rights  and  duties  of  the  United  States 
as  a  neutral  Power.  It  is  admitted  that  a  nation  can,  in  the  absence  of 
an  international  agreement  regulating  these  matters,  admit  or  refuse  to 
admit  prizes,  and  may  determine  the  conditions  upon  which  they  are 
admitted  or  allowed  to  stay  in  its  ports.  The  United  States  therefore 
could  determine  these  matters  for  itself.  It  adhered  to  the  convention 
on  December  3,  1909,  and  deposited  the  act  of  adherence  at  The  Hague 
in  accordance  with  the  requirements  of  the  convention.  The  convention 
therefore  can  be  considered,  as  far  as  the  United  States  is  concerned,  as 
a  declaration  of  its  attitude  in  the  matter  of  prizes,  although  other 
Powers  may  not  under  Article  28  claim  the  benefits  of  the  convention. 
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The  convention  is,  by  virtue  of  the  advice  and  consent  of  the  Senate,  the 
ratification  thereof  by  the  President,  and  the  deposit  of  the  act  of  ad- 
herence at  The  Hague,  a  statute  of  the  United  States,  whether  it  is  or 
is  not,  according  to  Article  28  of  the  convention,  an  international  treaty. 
However,  it  is  not  necessary  to  argue  this  point,  as  the  provisions  of 
the  convention  relating  to  prizes  are  either  declaratory  of  international 
law,  or  are  in  accordance  with  the  practice  of  the  United  States,  with 
the  exception  of  Article  23,  which  our  Government  excluded  expressly 
in  its  acceptance  of  the  convention. 

Articles  21,  22,  and  23  of  this  convention^  dealing  with  the  admission 
of  prizes,  are  as  follows: 

Article  21.  A  prize  may  only  be  brought  into  a  neutral  port  on  ac- 
count of  imseaworthiness,  stress  of  weather,  or  want  of  fuel  or  provi- 
sions. 

It  must  leave  as  soon  as  the  circumstances  which  justified  its  entry 
are  at  an  end.  If  it  does  not,  the  neutral  Power  must  order  it  to  leave 
at  once;  should  it  fail  to  obey,  the  neutral  Power  must  employ  the  means 
at  its  disposal  to  release  it  with  its  officers  and  crew  and  to  intern  the 
prize  crew. 

Article  22.  A  neutral  Power  must,  similarly,  release  a  prize  brought 
into  one  of  its  ports  under  circumstances  other  than  those  referred  to  in 
Article  21. 

Article  23.  A  neutral  Power  may  allow  prizes  to  enter  its  ports  and 
roadsteads,  whether  under  convoy  or  not,  when  they  are  brought  there 
to  be  sequestered  pending  the  decision  of  a  prize  court.  It  may  have 
the  prize  taken  to  another  of  its  ports. 

If  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may  go  on 
board  the  convoying  ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  Uberty.^ 

It  is  the  custom  of  international  conferences  to  appoint  a  reporter  to 
prepare  what  may  be  considered  an  official  commentary  upon  the  text 
adopted  by  the  conference,  stating  the  origin  and  nature,  and  the  sense 
in  which  the  articles  of  the  convention  are  understood.  Professor  Louis 
Renault  prepared  the  report  upon  this  convention,  and  the  conmientary 
besides  being  official,  has  the  added  value  of  being  the  work  of  the  most 

•Supplement  to  this  Joxtrnal,  Vol.  2  (1908),  at  pp.  210-211;  The  Hague 
ConventioDB  and  Declarations  of  1899  and  1907,  Carnegie  Endowment,  1915» 
pp.  213-214. 
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distinguished  of  living  international  lawyers.    Speaking  of  the  admis- 
sion of  prizes,  Mr.  Renault  says  in  the  report: 

There  are  different  practices  with  regard  to  the  admittance  of  prizes 
into  neutral  ports.  In  some  countries  they  are  excluded,  and  in  others 
they  may  enter  on  certain  conditions.  In  the  conmiittee  some  con- 
tended for  a  prohibition  against  entry  of  prizes,  while  others  simply 
classed  them  with  war-ships.  The  former  view  prevailed.  The  nile 
therefore  is  that  in  principle  the  prize  can  not  be  brought  into  a  neutral 
port;  this  includes  both  the  case  of  a  prize  that  is  escorted  and  that  of 
prize  manned  by  a  crew  placed  on  board  by  the  captor.  The  exceptions 
include  unseaworthiness,  stress  of  weather,  want  of  provisions  or  of  fueL 

As  soon  as  the  circumstances  which  justify  its  entry  are  at  an  end, 
the  prize  must  leave.  A  notification  is  addressed  to  it  if  it  does  not  leave 
of  itself,  and  if  it  fails  to  obey,  the  neutral  Power  must  take  measures.* 

In  his  comment  upon  Article  22,  Mr.  Renault  said: 

The  preceding  article  deals  with  the  case  of  a  prize  which  has  entered 
regularly  but  which  does  not  leave  when  it  should  do  so.  It  is  also 
necessary. to  provide  for  the  case  where  a  prize  has  been  brought  in 
irregularly,  that  is  to  say,  outside  of  the  exceptions  provided.^ 

In  his  comment  on  Article  23,  the  same  distinguished  authority  said: 

There  is  no  question  of  imposing  an  obligation  upon  neutral  states, 
as  they  are  always  free  to  admit  or  exclude  prizes.  The  article  has  for 
its  single  purpose  to  enable  a  neutral  to  receive  and  guard  a  prize  with- 
out compromising  its  neutrality.^ 

In  adhering  to  the  convention,  the  United  States  accepted  Articles  21 
and  22,  but  specifically  excluded  Article  23.  In  so  doing  it  declared  its 
attitude,  and  the  deposit  of  the  instrument  of  adherence  at  The  Hague 
in  accordance  with  the  terms  of  the  treaty  was  notice  to  the  world  of  its 
attitude  in  the  matter  of  prize. 

The  question  of  conflict  between  the  Prussian  treaty  of  1828  and 
Convention  No.  13  of  1907,  does  not  arise,  because  the  Appam  was 
not  brought  into  an  American  port  by  the  capturing  vessel,  and  there- 
fore it  derived  no  rights  from  the  treaty  of  1828  permitting  the  admis- 
sion of  a  prize  if  it  be  accompanied  by  the  capturing  vessel.    Nor  was 

'  Reports  of  the  Hague  Conferences,  Carnegie  Endowment,  1916,  p.  863. 
•  Ibid.,  p.  864. 
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the  Appam  entitled  to  the  permission  granted  by  Article  21  of  Con- 
vention No.  13^  conditioned  upon  ''unseaworthiness,  stress  of  weather, 
or  want  of  fuel  or  provisions/'  for  it  is  stated  by  Judge  Waddill  in  his 
opinion  that  the  evidence  showed  ''that  the  Appam  was  in  first  class 
order,  quite  seaworthy,  and  with  plenty  of  provisions  both  when  cap- 
tured, and  at  the  time  of  her  arrival  in  Hampton  Roads."  If,  then, 
Article  21  be  taken  as  expressing  the  attitude  of  the  American  Govern- 
ment, and  if  the  Prussian  treaty  does  not  apply  to  the  case  of  the  Appam, 
that  vessel  not  having  entered  a  neutral  port  on  account  of  imseaworthi- 
ness,  stress  of  weather,  or  want  of  fuel  or  provisions,  was,  in  the  language 
of  the  law,  a  trespasser,  and  as  such  had  no  rights  in  American  juris- 
diction. And  if  Article  22  is  to  be  r^arded  as  expressing  the  attitude 
of  the  United  States,  it  was  the  duty  of  the  United  States  to  release  the 
Appam  as  "a  prize  brought  into  one  of  its  ports  under  circumstances 
other  than  those  referred  to  in  Article  21." 

But  Article  23  must  be  referred  to,  as  the  German  Government  claims 
this  article  as  declaratory  of  international  law.  The  answer  to  that  is 
the  exclusion  of  Article  23  from  the  act  of  adherence,  which,  in  so  far 
as  this  article  is  concerned,  reads:  "That  the  United  States  adheres  to 
the  said  Convention,  subject  to  the  reservation  and  exclusion  of  its 
Article  23."  *  This  action  on  the  part  of  the  United  States  was  due 
to  the  reconmiendation  of  the  American  delegation  to  the  Conference, 
which  said,  in  its  oflScial  report  to  the  Secretary  of  State: 

Articles  21  and  22  seem  to  be  unobjectional.  Article  23  authorizes 
the  neutral  to  permit  prizes  to  enter  its  ports  and  to  remain  there  pend- 
ing action  on  their  cases  by  the  proper  prize  courts.  This  is  objection- 
able for  the  reason  that  it  involves  a  neutral  in  participation  in  the 
war  to  the  extent  of  giving  asylimi  to  a  prize  which  the  belligerent  may 
not  be  able  to  conduct  to  a  home  port.  This  article  represents  the 
revival  of  an  ancient  abuse,  and  should  not  be  approved.  In  this  con- 
nection, it  is  proper  to  note  that  a  proposition  absolutely  forbidding 
the  destruction  of  a  neutral  prize,  which  was  vigorously  supported  by 
England  and  the  United  States,  failed  of  adoption.  Had  the  proposi- 
tion been  adopted,  there  would  have  been  some  reason  for  authorizing 
such  an  asylum  to  be  afforded  in  the  case  of  neutral  prizes.^ 

*  Hague  Conventions  and  Declarations,  Carnegie  Endowment,  p.  219. 
^  Instructions  to  the  American  Delegates  to  the  Hague  Peace  Conf erenoes  and 
their  Official  Reports,  Carnegie  Endowment,  1916,  p.  127. 
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The  action  of  the  Senate  in  rejecting  Article  23  was  based  upon  the 
recommendation  of  the  American  delegation,  and  the  express  exclusion 
of  the  article  was  notice  of  the  fact  that  neutral  prizes  could  not  enter 
and  lie  in  an  American  port  pending  the  action  of  a  prize  court  in  the 
country  of  the  captor.  Indeed,  the  exclusion  was  intended  to  prevent 
the  very  trouble  foreseen  in  the  report  of  the  American  del^ation  and 
provided  against  in  the  exclusion  of  the  article,  because  ''it  involves  a 
neutral  in  participation  in  the  war  to  the  extent  of  giving  asylum  to  a 
prize  which  the  belligerent  may  not  be  able  to  conduct  to  a  home  port." 
The  Appam  was  130  miles  from  the  Madeiras,  but  the  neutrality  of 
Portugal  was  questionable,  and  the  prize  might  not  be  safe  in  its  waters. 
Emden,  the  nearest  German  port,  was  1,590  miles  away,  but  the  British 
command  of  the  sea  made  it  dangerous  if  not  impossible  for  the  Appam 
to  attempt  to  reach  a  German  port  in  the  neighborhood  of  the  British 
fleet.  Hampton  Roads  was  3,051  miles  from  the  place  of  capture.  The 
journey  to  this  port  was  thought  to  be  free,  as  the  event  proved,  from 
British  cruisers,  and  the  Appam  therefore  speeded  across  the  Atlantic  to 
an  American  port  to  escape  the  consequences  of  British  command  of 
the  seas.  The  commander  of  the  Appam  was  directed  to  take  the  ship 
''to  the  nearest  American  port  and  there  to  lay  her  up,"  in  the  apt 
words  of  Secretary  Lansing,  "as  the  deposit  of  the  spoils  of  war  in  an 
American  port."    Judge  Waddill's  opinion  on  this  point  is  as  follows: 

The  Hague  Convention  (XIII)  was  signed  at  The  Hague  on  the  13th 
of  October,  1907,  and  was  ratified  by  the  Senate  of  the  United  States 
in  executive  session  on  the  17th  of  April,  1908.  That  body,  however, 
excepted  and  excluded  Article  23  (36  Stat.  L.  part  2,  p.  2438).  The  law, 
as  shown  in  Dana's  note  (1866)  to  Wheaton's  International  Law,  8th 
American  Edition,  sec.  391,  is  as  follows: 

"The  modem  practice  of  neutrals  prohibits  the  use  of  their  ports  by 
the  prize  of  a  belligerent,  except  in  cases  of  necessity;  and  they  may  re- 
main in  the  ports  only  for  a  meeting  of  the  exigency.  The  necessity  must 
be  one  arising  from  perils  of  the  seas,  or  ne^  of  repairs,  for  seaworth- 
iness, or  provisions  and  supplies." 

The  British  Government,  at  the  beginning  of  the  civil  war,  in  the 
United  States,  took  this  position,  and  so  instructed  the  British  admiralty. 
Subsequently,  like  position  was  taken  by  other  prominent  Powers,  and 
the  same  view  has  been  taken  generally  from  time  to  time  by  different 
nations  down  to  our  war  with  Spain  in  1898,  and  to  the  present  time. 
It  was  said  by  Attorney  General  Wirt: 
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''It  would  be  a  breach  of  neutrality  to  permit  a  port  to  be  made  a 
cruising  station  for  a  belligerent,  or  a  depot  for  his  spoils  and  prisoners. 
It  is  not  a  breach  of  neutrality  to  permit  a  vessel  captiu^  as  prize  to  be 
repaired  in  our  ports,  and  put  in  a  condition  to  be  taken  to  the  port  of  the 
captor  for  adjudication.    (2  Op.  Atty.  Gen.  86.) " 

Mr.  Sewaixi,  Secretary  of  State,  repljdng  to  the  Peruvian  Legation 
as  to  the  position  of  the  United  States  respecting  the  war  between  Spain 
and  Peru,  said: 

"This  Government  will  observe  the  neutrality  which  is  enjoined  by  its 
own  municipal  law  and  by  the  law  of  nations.  No  armed  vessel  of  either 
party  will  be  allowed  to  bring  their  prizes  into  the  ports  of  the  United 
States.    (Moore's  Digest,  Sec.  1302,  p.  738.)" 

In  the  Flad  Oyen  case  (1  C.  Rob.  135),  Lord  Stowell,  considering  the 
subject,  said: 

"  It  gives  one  belligerent  the  unfair  advantage  of  a  new  station  of  war 
which  does  not  properly  belong  to  him,  and  it  gives  to  the  other  the  un- 
fair advantage  of  an  active  enemy  in  a  quarter  where  no  enemy  would 
naturally  be  found.  The  coasts  of  Norway  could  no  longer  be  ap- 
proached by  the  British  merchant  with  safety,  and  a  suspension  of  com- 
merce would  soon  be  followed  by  a  suspension  of  amity. 

"Wisely,  therefore,  did  the  American  Government  defeat  a  similar 
attempt  made  on  them,  at  an  earUer  period  of  the  war;  they  knew  that 
to  permit  such  an  exercise  of  the  rights  of  war  within  their  cities,  would 
be  to  make  their  coasts  a  station  of  hostility." 

Reference  may  also  be  had  to  Hall's  International  Law,  5th  edition, 
p.  618,  and  "Laws  of  War,"  Risley,  p.  176;  Bluntschli  on  International 
Law,  sec.  778,  Int.  Law,  Note. 

The  right  of  beUigerents  to  use  neutral  waters,  as  an  asylum  for  prizes, 
can  no  longer  be  successfully  contended  for. 

Admitting  that  the  Appam  did  not  have  the  right  to  use  the  United 
States  as  an  asylum,  either  under  the  Prussian  treaty  or  general  inter- 
national law,  the  question  arises  as  to  the  duty  of  the  United  States  in 
the  premises  and  as  to  the  jurisdiction  of  the  court  in  such  a  case,  because 
the  libel  was  filed  by  the  original  British  owners  on  February  15,  1916, 
before  the  Department  of  State  had  completed  its  investigation  of  the 
case  and  before  it  had  decided  and  communicated  its  decision  to  the 
German  Government.  According  to  the  American  theory,  jurisdiction 
assumed  by  the  court  ousts  the  jurisdiction  of  the  Department  of  State 
and  the  executive  takes  no  action  during  the  pendency  of  judicial  deci- 
sions. 

There  can  be  no  doubt  that  the  District  Court  of  the  United  States 
sits  as  a  court  of  prize  without  being  specially  constituted,  as  was  laid 
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down  by  Chief  Justice  Jay  in  the  case  of  the  Betsy  (3  Dallas,  6),  decided 
in  1794.  And  there  is  no  doubt  that  a  prize  court  having  jurisdiction 
can  order  restitution  of  property  unlawfully  in  the  possession  of  captors 
in  the  country  in  which  the  court  is  situated,  and  that  the  court  may 
order  restitution  of  property  brought  within  its  jurisdiction  and  in  the 
possession  of  a  captor  of  any  nation  if  the  neutrality  of  the  United  States 
has  been  violated  in  the  capture. 

The  case,  however,  in  the  present  instance  seems  to  be  different,  as 
there  was  no  violation  of  American  neutrality  or  American  rights  upon 
the  high  seas  by  the  capture  of  the  Appam.  The  violation  of  neutrality, 
if  it  took  place  at  all,  took  place  within  the  United  States,  either  by  the 
prize  entering  an  American  port  unlawfully,  or  after  having  entered 
lawfully,  by  prolonging  its  stay  contrary  to  international  law.  Citing 
and  relying  upon  the  case  of  the  BeUy,  the  court  had  no  difficulty  in 
assuming  jurisdiction  in  the  case  of  the  Appatny  and  the  court  relied 
upon  the  Santissima  Trinidad  (7  Wheaton,  283),  decided  in  1822,  for 
jurisdiction  in  the  case  of  a  violation  of  American  neutrality  taking 
place  within  its  jurisdiction.  But  neither  of  these  cases,  dealing  as  they 
did  with  the  violation  of  neutrality  within  American  waters  by  the 
augmentation  of  crews,  armament,  etc.,  quite  covers  the  present  case. 
The  judge,  however,  based  his  action  upon  two  other  cases.  One  of  these 
was  the  Adventure  (8  Cranch,  221),  decided  by  the  Supreme  Court  in 
1814,  in  which  the  court  assumed  jurisdiction  and  delivered  to  its  original 
British  owners  the  vessel,  which,  captured  by  the  French,  had  been  given 
to  Americans  (whose  vessels  had  been  burned  by  the  French),  and 
brought  into  Norfolk  by  the  American  donees.  The  question,  however, 
was  not  merely  the  assumption  of  jurisdiction,  but  was  the  assumption 
of  jurisdiction  due  to  an  unneutral  act  of  the  prize  crew  which  would 
justify  and  require  in  law  the  restitution  of  the  prize  to  the  original 
owners.  The  other  was  the  Queen  t;.  The  Chesapeake  (1  Oldright's 
Nova  Scotia  Reports,  769).  The  case  and  the  principle  of  law  involved 
in  it  are  thus  stated  by  Judge  Waddill: 

The  Queen  v.  The  Chesapeake,  1  Oldright's  Nova  Scotia  Reports, 
769,  was  the  case  of  an  American  vessel  sailing  from  New  York,  cap- 
tured by  certain  persons  bearing  a  commission  from  the  Confederate 
States  Government,  shipped  thereon  as  passengers.    After  sailing  from 
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New  York,  they  overpowered  the  captain  and  crew,  and  took  the  vessel 
into  a  Canadian  port.  Suit  was  instituted  in  the  name  of  the  Crown 
for  forfeiture  of  the  vessel  for  violation  of  the  British  neutrality.  Claim 
was  made  on  behalf  of  the  private  owners,  and  restitution  was  ordered, 
on  payment  of  costs  and  expenses.  (Moore's  Digest,  International 
Law,  Vol.  II,  p.  366,  Vol.  7,  p.  937.)  In  the  course  of  his  opin- 
ion deciding  the  question,  the  judge  of  the  vice-admiralty  coiu-t 
said: 

''  By  the  affidavits  upon  which  I  granted  a  warrant  it  is  certain  that  the 
Chesapeake^  if  a  prize  at  all,  is  an  uncondemned  prize.  For  a  bellig^^nt 
to  bring  an  uncondemned  prize  into  a  neutral  port  to  avoid  recapture  is 
an  offense  so  grave  against  a  neutral  state  that  it  ipso  facto  subjects  that 
prize  to  forfeiture.  For  a  neutral  state  to  afford  such  protection  would 
be  an  act  justly  offensive  to  the  other  belligerent  state.'' 
At  the  prior  hearing  of  the  case,  the  court  idso  said: 
"  I  am  of  opinion  that  no  use  of  a  neutral  territoiy  for  the  purposes  of 
war  is  to  be  permitted.  I  do  not  say  remote  uses,  such  as  procuring 
provisions  and  refreshments  and  acts  of  that  nature  which  the  law  of 
nations  universally  tolerates,  but  that  no  proximate  acts  of  war 
are  in  any  way  whatever  to  be  allowed  to  originate  on  neutral 
grounds." 

On  the  authority  of  adjudged  cases,  principally  those  of  the  Betsy ^  the 
Santiasima  Trinidady  the  AdverUurey  and  the  CheeapeaJcey  Judge  Waddill 
considers  himself  justified  in  thus  concluding  the  part  of  the  judgment 
devoted  to  the  question  of  jurisdiction: 

This  power  on  the  part  of  the  courts  of  the  United  States  may  not 
be  g^ven  specifically  by  any  statute,  as  required  for  the  exercise  of 
criminal  jurisdiction,  but  arises  from  the  authority  reposed  in  them 
under  the  constitution  as  courts  of  admiralty  and  conmion  law,  charged 
with  the  duty  of  administering  the  law  of  nations. 

Admitting  the  correctness  of  the  judgment  in  the  case  of  the  Chesa- 
peake and  the  violation  of  neutrality  by  bringing  an  imcondemned  vessel 
into  a  neutral  port  in  order  to  escape  recapture,  the  question  arises 
whether  the  Appam  is  in  this  condition.  It  is  true  that  it  was  brought 
to  American  waters  by  its  captor  with  an  order  "there  to  lay  her  up," 
and  that  the  prize  master,  supported  by  his  government,  claimed  the 
right  ''to  stay  in  an  American  port  until  fiuiiier  notice,"  the  notice 
in  this  case  being  apparently  to  be  given  by  the  prize  master,  not  by 
the  Government  of  the  United  States. 
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So  far  the  case  of  the  Chesapeake  would  seem  to  be  a  precedent.  But, 
admitting  that  the  Appam  came  into  American  jurisdiction  to  avoid 
recapture,  and  that  the  vessel  both  claimed  and  sought  to  exercise  the 
right  of  asylum  in  American  waters,  it  did  not  come  as  a  mere  tres- 
passer, but  apparently  in  the  beUef  that  it  had  the  right  to  enter  an 
American  port  and  there  to  remain  as  long  as  it  pleased,  under  authority 
of  the  treaty  of  May  1,  1828,  between  Prussia  and  the  United  States, 
which  both  governments  admit  appUes  to  Germany,  and  by  virtue  of 
which  the  German  Government  claimed  "  'that  the  vessels  and  effects 
taken  from'  the  enemies  of  the  contracting  parties  may  be  carried  freely 
wheresoever  they  please,  and  that  such  prizes  shall  not  be  'put  under 
legal  process  when  they  come  to  and  enter  the  ports  of  the  other 
party.    *    *    *'"" 

The  contention  of  the  German  Government  was,  as  already  stated, 
that  the  prize  itself,  under  charge  of  a  prize  master,  might  avail  itself 
of  the  provisions  of  the  Prussian  treaty,  whereas  the  contention  of  the 
United  States  was,  confirmed  by  the  court,  that  a  German  prize  could 
only  avail  itself  of  the  privilege  of  entering,  remaining  in  our  jurisdic- 
tion, and  leaving  it,  if  it  were  brought  into  the  port  by  the  capturing 
vessel  and  if  it  left  the  port  under  charge  of  the  capturing  vessel.  The 
interpretation  of  the  treaty  might  well  be  considered  as  open  to  doubt, 
and  a  vessel  coming  into  American  jurisdiction  under  claim  of  a  treaty 
right,  which  it  cited  as  an  express  authority  for  entrance,  can  not  weU 
be  considered  as  a  trespasser  in  the  sense  of  the  Chesapeake,  which  had 
no  claim  of  right.  If  the  Department  of  State  had  accepted  the  German 
interpretation  of  the  treaty,  the  Appam  would  not  have  been  a  tres- 
passer, and  in  this  case  it  would  not  have  violated  neutraUty  as  inter- 
preted by  the  United  States.  Until  the  United  States  decided  the 
question  adversely  to  the  vessel,  it  would  seem  that  the  Appam  was 
not  a  trespasser,  and  that  it  could  not  be  considered  to  have  violated 
American  jurisdiction.  It  certainly  was  admitted,  because  it  was  not 
excluded;  and  it  certainly  was  allowed  to  remain  in  the  United  States 
pending  investigation  of  the  question,  for  neither  the  commander  nor 
the  German  Government  had  been  given  notice  for  the  vessel  to  depart. 

^^  Note  of  the  German  Ambassador  to  the  Secretary  of  State,  Febniary  22,  1916, 
Special  Supplement  Co  this  Journal  for  October,  1916. 
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This  seems  to  have  been  the  view  of  Secretary  Lansing,  who  said,  in  his 
note  of  April  4,  1916,  to  the  British  Ambassador: 

I  have  received  your  formal  note  of  the  31st  ultimo,  in  which  you  re- 
quest that  as  the  Appam  had  violated  the  neutrality  of  the  United 
States  by  her  staying  in  port  up  to  the  beginning  of  the  suit  now  pend- 
ing against  her,  such  violation  of  American  neutrality  be  called  to  the 
court's  attention  by  the  proper  representatives  of  the  Department  of 
Justice  on  behalf  of  the  Government  of  the  United  States,  and  that 
appUcation  be  made  to  the  court  to  direct  the  return  of  the  vessel  to  the 
owners  upon  due  proof  of  their  ownership  and  of  the  facts  constituting 
a  violation  of  neutrality. 

In  reply,  allow  me  to  say  that  as  the  vessel  was  in  American  jurisdic- 
tion up  until  the  time  of  the  filing  of  the  suit  against  her,  pending  con- 
sideration of  the  question  as  to  whether  she  was  entitled  to  the  privileges 
claimed  for  her  by  the  German  Government  by  virtue  of  Article  19  of 
the  treaty  of  1799,  and  as  this  government  reached  a  decision  on  that 
question  only  after  the  libel  had  been  filed,  I  am  unable  to  accept  your 
suggestion  that  the  presence  of  the  Appam  in  American  waters,  in  the 
circumstances,  constituted  a  violation  of  the  neutrality  of  the  United 
States.  Holding  this  view,  I  regret  that  I  am  unable  to  comply  with 
your  request  to  have  official  representations  made  to  the  court  in  the 
sense  of  your  note  under  acknowledgment.^^ 

It  would  seem  that,  inasmuch  as  the  Appam  entered  American  juris- 
diction under  a  claim  of  right,  which  right  was  regarded  doubtful  by 
the  United  States  Government,  it  was  properly  within  our  jurisdiction 
until  it  was  decided  by  the  Government  that  the  treaty  in  question 
did  not  grant  this  right,  and  that  the  right  claimed  did  not  exist  under 
general  international  law;  and  that  the  vessel  became  a  trespasser  and 
liable  to  forfeiture  and  restitution  only  after  it  had  been  informed  by 
the  United  States  that  its  presence  under  the  circumstances  was  in 
violation  of  the  rights  of  this  Government  and  compromised  the  neu- 
trality of  the  United  States.  It  is  indeed  true  that  the  provisions  of 
Convention  No.  13  of  the  Second  Hague  Peace  Conference  concerning 
the  Rights  and  Duties  of  Neutral  Powers  in  Naval  War,  forbade  the 
entry  of  the  Appam  if  that  convention  were  in  force,  and  the  acceptance 
of  the  prize  articles  by  the  United  States,  with  the  exclusion  of  the 
article  permitting  the  vessel  to  remain  in  neutral  jurisdiction  pending 
a  decision  of  the  prize  court  of  capture,  stated  the  attitude  of  the  United 

^*  Special  Supplement  to  this  Journal  for  October,  1916. 
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States  upon  these  questions.  But  it  is  clear  that  a  government  scrupu- 
lous in  the  performance  of  its  duties  under  a  treaty  would  hesitate  to 
overrule  a  treaty  admittedly  in  force  by  a  convention  of  doubtful  eflfect. 
When,  however,  the  Secretary  of  State,  or  the  court,  decided  that  the 
treaty  did  not  apply  to  the  case  of  the  Appam,  then  the  right  of  that 
vessel,  under  the  circumstances,  to  enter  an  American  port  and  to 
remain  in  it  during  the  war  depended  upon  international  law,  and  in 
the  absence  of  a  general  agreement,  the  United  States  could  invoke 
the  convention,  either  as  declaratory  of  international  law,  or  as  in  ac- 
cordance with  its  practice.  The  result  might  have  been  the  same  in 
the  end,  although  it  would  have  been  reached  by  a  different  method. 

In  the  third  and  concluding  portion  of  the  opinion.  Judge  Waddill 
takes  issue  with  the  contention  of  the  German  Government  ''that  the 
Appam  and  her  cargo  can  not  be  proceeded  against  in  these  causes,  be- 
cause title  to  the  same  vested  in  the  German  Government  by  reason 
of  capture  at  sea  by  a  German  war  vessel  from  an  enemy  country;  that 
the  Appam  is  a  lawful  prize  of  war,  entitled  to  remain  in  the  waters 
of  the  United  States,  a  neutral  Power,  without  interference  on  the  part 
of  that  government;  and  that  its  title  can  only  be  enquired  into  and 
divested  by  the  action  of  the  prize  court  of  their  own  country."  The 
court  apparently  considered  that  title  did  not  pass  to  the  captor  until 
a  decision  had  been  had  in  the  court  of  the  captor  that  the  vessel  was 
lawful  prize,  and  that  such  decision  could  not  take  place  legally  in  the 
captor's  country  while  the  prize  was  lying  as  spoils  of  war  in  a  neutral 
port.  On  the  first  point,  the  court  quotes  the  case  of  the  Nassau  (4 
Wallace,  634),  arising  out  of  the  Civil  War,  and  the  Manila  Prize  Cases 
(188  U.  S.  260).  In  the  first  case,  Chief  Justice  Chase,  speaking  for 
the  court,  said: 

It  is  the  practice  with  civilized  nations  when  a  vessel  is  captured 
at  sea  as  a  prize  of  war,  to  bring  her  into  some  convenient  port  of  the 
government  of  the  captor  for  adjudication.  The  title  is  not  transferred 
by  the  mere  fact  of  capture,  but  it  is  the  duty  of  the  captor  to  send  his 
prize  home,  in  order  that  judicial  inquiry  may  be  instituted  to  deter- 
mine whether  the  capture  was  lawful,  and  if  so,  to  settle  all  intervening 
claims  of  property. 

In  the  Manila,  Prize  Cases,  the  Supreme  Court  held  that  "Ordinarily 
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the  property  must  be  brought  in  for  adjudication,  as  the  question  is 
one  of  title,  which  does  not  vest  until  condemnation." 

It  will  be  noted  that  in  the  Nassau  case,  the  court  said  that  ''it  is 
the  practice";  and  that  in  the  Manila  Cases,  it  uses  the  expression  "or- 
dinarily." There  is  much  confusion  in  the  books,  some  cases  appear- 
ing to  lay  it  down  that  title  does  not  pass  until  the  decision  of  a  prize 
court  of  the  captor's  country,  while  others  limit  themselves  to  saying 
it  is  the  "practice,"  that  "generally,"  or  "ordinarily"  title  passes  by 
decision  of  a  prize  court.  This  matter  was  very  carefully  considered  by 
the  Court  of  Claims  in  Commodore  Stewart's  Case  (1  Court  of  Claims, 
113),  decided  in  1864,  when  the  court  foimd  itself  obliged  to  decide, 
much  to  its  regret,  against  Captain  Stewart,  who,  in  command  of  the 
Canstitviion,  captur^,  as  every  schoolboy  knows,  the  Cyane  and  Levant 
during  the  war  of  1812,  or  rather,  after  peace  had  been  declared.  The 
gallant  captain  carried  the  Cyane  to  New  York,  where  it  was  condenmed 
to  him  as  good  and  lawful  prize.  The  Levant  put  back  into  a  Portuguese 
port,  where  it  was  taken  by  the  British  in  violation  of  Portuguese  neu- 
trality. Captain  Stewart  maintained  that  the  title  passed  by  mere 
capture,  and  that  he  was  therefore  entitled  to  the  value  of  the  vessel. 
The  court  distinguished  between  the  right  of  the  capturing  nation  and 
the  title  of  the  individual  captor  to  the  property,  holding  that  upon 
capture  the  title  enured  to  the  benefit  of  the  nation,  and  that  it  was 
only  taken  out  of  the  nation  and  vested  in  the  individual  captor,  if 
the  law  allowed  the  captor  the  prize  in  whole  or  in  part,  by  a  decision 
of  the  prize  court  confirming  the  validity  of  the  capture  and  decreeing 
it  to  the  individual  captor.  The  point  is  so  important  as  to  justify  a 
quotation  from  the  opinion  in  the  case.  Thus,  Chief  Justice  Casey, 
speaking  for  the  court,  said: 

There  is  no  doubt  if  this  vessel  had  reached  a  port  of  the  United 
States  she  would  have  been  condemned  as  a  good  prize  to  the  claimants; 
for  the  Cyane,  taken  in  the  same  engagement  and  at  the  same  time, 
was  actufdly  so  condemned.  The  title  to  property  lawfully  taken  in 
war  may,  upon  general  principles,  be  considered  as  immediately  di- 
vested out  of  the  original  owner  and  transferred  to  the  captor.  As  to 
personal  property,  it  is  considered  as  lost  to  the  owner  as  soon  as  the 
enemy  has  acquired  a  firm  possession,  which  is  in  general  considered 
as  taking  place  after  the  lapse  of  twenty-four  hours,  or  after  the  booty 
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has  been  carried  into  a  place  of  safety,  infra  prassidia.  Grotius,  Lib. 
Ill,  cap.  6,  §  3;-  cap.  9,  §  14;  Kluber,  Droit  des  Gens.  Modeme  de  VEurape^ 
§  264;  Vattel,  bk.  Ill,  cap.  14,  §  196;  cap.  14,  §  209;  Heffter,  das  Eu- 
rop&ische  Volkerrecht,  §  136. 

It  is  upon  authorities  like  the  forgoing  that  the  right  and  title 
of  the  claimants  in  the  present  case  is  predicated.  But  these  general 
expressions  refer  to  the  time  when  the  title  of  the  original  owner  is  di- 
vested, rather  than  when  the  right  of  the  individuals  making  the  capture 
vests.  Attention  for  a  moment  to  the  foundation  and  origin  of  the 
right  of  the  individual  to  the  captured  property  will  assist  us  in  the 
solution  of  this  question.  That  right  is  acquired  not  in  virtue  of  the 
seizure  of  it  as  enemies'  property,  but  by  grant  of  the  sovereign  whose 
commission  the  captor  bears.  Judge  Story  says:  ''It  is  now  clear  that 
all  captures  in  war  inure  to  the  sovereign,  and  become  private  property 
only  by  his  grant."    The  Emulous,  1  Gall.  569;  11  East.  619. 

The  right  to  all  captures  from  the  earliest  times  has  vested  primarily 
in  the  sovereign,  and  no  individual  can  have  any  interest  in  a  prize, 
whether  made  by  a  public  or  private  armed  vessel,  except  that  which 
he  receives  from  the  bounty  of  the  State.  Law  of  Marine  Warfare, 
p.  374;  Valin,  Com.  II.  235;  Bynk.,  cap.  17;  Sir  L.  Jenkins'  Work,  p.  714. 
An  interest  in  a  prize  can  only  be  derived  from  the  government.  1 
Phillips  on  Insurance,  182,  §  320;  The  Joseph,  1  Gall.  558;  11  East.  428. 
It  is  even  denied  that  the  individual  captors,  prior  to  condemnation, 
have  any  insurable  interest  in  the  captured  property.  Routh  v.  Thomp- 
son, 11  East.  432;  DeVause  v.  Steele,  6  Bingh.  N.  C.  370;  Lucena  ». 
Crawford,  3  B.  A  P.  75;  5  Id.  323;  Crawford  v.  Hunter,  8  T.  Rep.  13. 

The  principle  applicable  to  this  case  to  be  extracted  from  the  au- 
thorities cited  is,  that  by  the  capture  of  this  ship  the  property  to  it 
vested  in  the  United  States,  and  whatever  right  to  or  title  in  it  the 
claimants  acquired  must  be  derived  from  their  sovereign  authority. 
(1  Court  of  Claims,  113.) 

The  late  W.  E.  Hall  draws  the  same  distinction,  and  holds  that  in 
the  case  of  enemy  property,  title  passes  to  the  captor's  country  inmiedi- 
ately  upon  capture,  and  that  it  is  taken  out  of  the  captor's  country 
and  vested  in  the  individual  captor  by  a  prize  court  of  that  country, 
if  individual  captors  are  allowed  an  interest  in  the  prize.  Indeed,  Mr. 
Hall  goes  further,  and  shows  that  a  decision  of  a  prize  court  is  otherwise 
not  necessary  in  the  case  of  enemy  property,  because  all  enemy  prop- 
erty upon  the  high  seas  is  subject  to  capture  and  confiscation;  that 
the  intervention  of  a  prize  court  is  due  to  the  interests  of  neutrals;  and 
that  in  the  case  of  neutral's  property  only  the  decision  of  a  prize  court 
is  necessary  to  pass  title.    Thus  he  says: 
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As  the  property  in  an  enemy's  vessel  and  cargo  is  vested  in  the  state 
to  which  the  captor  belongs  so  soon  as  an  effectual  seizure  has  be^i 
made,  they  may  in  strictness  be  disposed  of  by  him  as  the  agent  of  his 
state  in  whatever  manner  he  chooses.  So  long  as  they  were  clearly 
the  property  of  the  enemy  at  the  time  of  capture,  it  is  inmiaterial  from 
the  point  of  view  of  International  Law  whether  the  captor  sends  them 
home  for  sale,  or  destroys  them,  or  releases  them  upon  ransom.  But 
as  the  property  of  belligerents  is  often  much  mixed  up  with  that  of  neu- 
trals, it  is  the  universal  practice  for  the  former  to  guard  the  interests  of 
the  latter,  by  requiring  captors  as  a  general  rule  to  bring  their  prizes 
into  port  for  adjudication  by  a  tribunal  competent  to  decide  whether 
the  captured  vessel  and  its  cargo  are  in  fact  wholly,  or  only  in  part, 
the  property  of  the  enemy.    (Hall's  International  Law,  4th  ed.,  sec.  150.) 

But  whether  or  not  the  title  passes  to  the  enemy  country  by  capture 
without  the  intervention  of  the  judgment  of  a  prize  court,  and  whatever 
the  law  may  be  on  this  point,  there  is  no  doubt  that  the  attitude  of  the 
United  States  is  against  taking  jurisdiction  when  a  prize  is  not  within 
its  ports,  and  is  opposed  to  the  right  of  a  foreign  captor  to  bring  its 
prize  into  the  United  States  and  to  allow  it  to  remain  in  this  country 
pending  judicial  proceedings  in  a  prize  court  of  his  nation.  This  is 
the  attitude,  but  it  has  not  always  been  the  practice  of  the  United  States. 
A  learned  international  lawyer  and  judge.  Sir  Robert  Phillimore,  felt 
himself  justified  in  saying  in  his  Conunentaries  upon  International 
Law,  that  "an  attentive  review  of  all  the  cases  decided  in  the  courts 
of  England  and  the  North  American  United  States  leads  to  the  con- 
clusion that  the  condenmation  of  a  captiu^,  by  a  legal  prize  court, 
sitting  in  the  country  of  the  belligerent,  of  a  prize  lying  at  the  time 
of  the  sentence  in  a  neutral  port,  is  irregular,  but  clearly  valid." 
(Phillimore's  Conmientaries  upon  International  Law,  3d  ed..  Vol.  Ill, 
sec.  CCCLXXIX.) 

In  principle  this  should  not  be  permitted;  in  practice,  it  has  been 
allowed,  and  the  case  of  the  Polka  (Spink's  Eccles.  and  Adm.  Reports, 
447),  decided  by  Dr.  Lushington  in  a  capture  made  in  the  Crimean  War, 
is  not  to  be  taken  as  a  prohibition  of  the  practice,  although  it  was  a 
condemnation  of  it.  It  must  be  borne  in  mind  that  that  great  judge 
condenmed  the  captured  ships  lying  in  a  neutral  port,  because  they 
could  not  be  removed  to  British  jurisdiction  without  danger  of  loss. 
He  insisted  that  his  condemnation  of  the  prizes  lying  in  a  neutral  juris- 
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diction  should  not  be  taken  as  a  precedent,  but  the  important  point 
is  that  he  assumed  jurisdiction  and  passed  title.  This  fact  clearly 
weakens  his  condemnation  of  the  principle  to  be  found  in  the  portion 
of  his  opinion  quoted  by  Judge  Waddill: 

I  wish  it,  moreover,  to  be  expressly  understood,  that  this  case  is 
decided  upon  its  own  peculiar  circumstances,  and  is  not  to  be  con- 
sidered as  a  precedent  for  the  condemnation  of  a  prize  while  lying  in 
a  neutral  port.  The  rule  is  that  the  prize  shall  be  brought  into  a  port 
belonging  to  the  captor's  country,  and  the  court  must  guard  itself  agsuLost 
allowing  a  precedent  to  the  contrary  to  be  established. 

The  following  note  by  Dana  to  his  edition  to  Wheaton  is  quoted  by 
Judge  Waddill,  and  is,  it  is  believed,  correct  both  as  to  the  principle 
and  practice. 

But  apart  from  any  such  practice  of  neutrals,  it  seems  clear  that  to 
allow  prizes  to  fly  to  a  neutral  port  and  remain  there  in  safety  while 
prize  proceedings  are  going  on  in  a  home  port,  would  give  occasion  to 
nearly  all  the  objections  that  exist  against  prize  courts  in  neutral  ports. 
It  seems,  therefore,  to  be  the  tendency,  if  not  the  settled  rule,  now,  that 
a  decree  of  condemnation  will  not  be  passed  against  prizes  remaining 
aboard,  unless  in  case  of  necessity,  or  if  passed,  will  not  be  respected 
by  other  nations.  (Wheaton's  International  Law,  8th  Am.  ed.  Sec. 
391.) 

But,  even  although  there  is  doubt  on  this  point,  it  does  not  follow 
that  the  United  States  would  not  now  be  justified  in  refusing  to  recog- 
nize the  validity  of  a  German  prize  court  decision  in  the  case  of  the 
Appam  while  that  vessel  was  lying  as  the  spoils  of  war  in  an  American 
port.  The  exclusion  by  the  United  States  of  Article  23  from  the  Hague 
Convention  concerning  the  Rights  and  Duties  of  Neutral  Powers  in 
Naval  War,  stated  in  clear  and  unmistakable  terms  that,  in  its  opinion, 
"a  neutral  Power  may"  not  "allow  prizes  to  enter  its  ports  and  road- 
steads, whether  under  convoy  or  not,  when  they  are  brought  there  to 
be  sequestrated  pending  the  decision  of  a  prize  court."  The  District 
Court  therefore  was,  it  would  seem,  justified  in  rejecting  the  German 
contention  that  it  could  not  take  jurisdiction  of  the  case  of  the  Appam 
pending  judicial  proceedings  in  Germany;  for  if  the  view  which  has 
just  been  advanced  is  correct,  the  decision  of  a  German  prize  court 
under  the  circumstances  would  be  null  and  void  in  so  far  as  the  United 
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States  was  concerned.  It  would  be  as  if  it  had  not  been,  and  the  ques- 
tion for  the  American  court  to  consider  was,  whether  irrespective  of  the 
attitude  of  the  German  judicial  authorities,  the  Appam  was  guilty  of 
such  a  violation  of  American  neutrality  as  to  justify  its  retiun  to  the 
original  owners. 

Clearly,  the  capture  of  the  Appam  upon  the  high  sea  was  not  a  vio- 
lation of  American  neutrality,  and  it  will  be  interesting  to  have  the 
opinion  of  the  Supreme  Court  on  appeal  upon  the  question  whether 
the  mere  entry  of  the  Appam  into  an  American  port,  there  to  lay  up 
diu-ing  the  war,  claiming  the  right  so  to  enter  by  virtue  of  a  treaty 
between  the  captor's  country  and  the  United  States,  was  in  itself  such 
a  violation  of  neutrality  as  to  justify  the  court  in  restoring  it  to  the 
original  owners,  in  view  of  the  fact  that  the  vessel  had  been  allowed 
to  enter  and  had  not  been  notified  by  the  Department  of  State  that  its 
entry  was  contrary  to  the  treaty  under  which  it  claimed,  and  when  the 
Secretary  of  State,  in  an  official  commimication  to  the  British  Ambas- 
sador, declared  himself  unable  to  accept  the  ''suggestion  that  the  pres- 
ence of  the  Appam  in  American  waters,  in  the  circumstances,  consti- 
tuted a  violation  of  the  neutrality  of  the  United  States."  The  case 
would  be  different  if  the  United  States  had  refused  the  Appam  per- 
mission to  enter  or  if,  upon  notice  of  its  entrance,  the  government  had 
ordered  the  vessel  to  depart  as  its  presence  violated  American  neutrality. 
Being  allowed  to  enter. and  not  being  notified  to  depart,  it  would  seem 
that  there  is  ground  for  the  contention  that  until  the  United  States 
notified  the  Appam  that  its  presence  was,  imder  the  circumstances,  a 
violation  of  American  neutrality,  the  vessel  was  not  a  trespasser  and 
was  justified  in  remaining  imder  such  conditions  as  the  United  States 
might  impose  until  its  right  to  enter  and  to  remain  had  been  decided. 

James  Brown  Scott. 


Digitized  by 


Google 


BOARD   OP   EDITORS   OP   THE   AMERICAN   JOURNAL 
OF  INTERNATIONAL  LAW 

Chandler  P.  Andebson,  New  York,  N.  Y. 
Philip  Marshall  Brown,  Princeton  University. 
Charles  Noble  Gregory,  Washington,  D.  C. 
Amos  S.  Hershey,  Indiana  University. 
David  Jayne  Hill,  Washington,  D.  C. 
Charles  Cheney  Hyde,  Northwestern  University. 
Robert  Lansing,  Washington,  D.  C. 
John  Bassett  Moore,  Columbia  University. 
Jesse  S.  Reeves,  University  of  Michigan. 
George  G.  Wilson,  Harvard  University. 
Theodore  S.  Woolsey,  New  Haven,  Conn. 

Editor  in  Chief 

James  Brown  Scott,  Carnegie  Endowment  for  International  Peaoe, 

Washington,  D.  C. 

Secretary  of  the  Board  of  Editors  and  Busmeee  Manager 
Georqb  a.  Finch,  2  Jackson  Place,  Washington,  D.  C. 

EDITORIAL  COMMENT 

THE  BLACK  UST  OF  GREAT  BRITAIN  AND  HER  ALLIES 

In  the  editorial  comment  on  the  Economic  Conference,^  attention  is 
called  to  the  recommendation  that  effective  measures  be  taken  during 
the  war  by  the  Allied  Powers  to  prevent  trade  with  the  enemy,  whether 
the  trade  proceed  directly  from  the  territory  of  the  Allies,  or  indirectly 
through  neutral  coimtries,  either  by  citizens  thereof,  or  by  enemy  sub- 
jects domiciled  therein,  or  by  firms  or  corporations  imder  enemy  control 
or  supervision.    This  particular  recommendation  was  apparently  de- 
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signed  to  have  the  Allied  Powers  adopt  a  uniform  policy  which,  if  put 
into  force  and  effect,  would  not  only  prevent  their  subjects  or  citizens 
from  trading  directly  with  the  enemy,  but  indirectly  as  well  by  the  in- 
terposition of  neutral  countries. 

In  connection  with  this  recommendation,  it  is  necessary  to  consider 
an  Order  in  Council  and  an  Act,  each  of  which  is  eminently  proper  in 
itself  because  it  applies  only  to  British  subjects  within  British  jurisdic- 
tion, and  forbids  them,  under  penalties,  to  do  the  things  proscribed. 
But  legal  in  respect  to  British  subjects,  they  are  inequitable  in  their 
effects  upon  neutral  subjects  or  citizens,  or  persons  domiciled  in  neutral 
countries,  because  if  carried  out,  they  greatly  lessen,  if  they  do  not  wholly 
prevent  neutrals  from  trading  with  enemy  coimtries,  which  they  are 
entitled  to  do  without  let  or  hindrance  with  unblockaded  ports,  or  unless 
in  commodities  known  as  articles  of  contraband.  The  desired  effect 
is  produced,  first,  by  prohibiting  British  subjects  from  trading  with 
foreign  ports  without  a  license  so  to  do  in  ships  of  less  than  500  tons  bur- 
den, which  enables  Great  Britain  practically  to  control  commerce  upon 
the  high  seas  as,  in  present  circumstances,  the  trade  of  the  world  is 
largely  carried  in  British  bottoms;  secondly,  by  adopting  nationality 
as  the  test  of  enemy  character,  in  addition  to  the  time-honored  test  of 
domicile. 

It  will  be  advisable  to  consider  somewhat  in  detail  the  Order  in  Coun- 
cil and  Act  before  attempting  a  criticism  of  the  effects  of  their  provisions 
upon  neutral  rights.  The  Order  in  Council  is  dated  November  10,  1915, 
of  which  the  material  portion  is  as  follows: 

That  from  and  after  the  first  day  of  December,  1915,  no  British  steamship  regis- 
tered in  the  United  Kingdom  exceeding  500  tons  gross  tonnage  shall  carry  any  cargo 
from  any  foreign  port  to  any  other  foreign  port — and  whether  or  not  such  ship  while 
carrying  such  cargo  calls  at  any  intermediate  port  within  His  Majesty's  Dominions — 
unless  the  owner  or  charterer  of  such  steamship  has  been  granted  exemption  by 
license  as  hereinafter  provided. 

The  Order  in  Council  then  proceeds  to  clear  up  any  doubt  as  to  the 
meaning  of  "foreign  port,"  by  saying  that  the  expression  "shall  mean 
and  include  any  port  outside  His  Majesty's  Dominions."  And  in  order 
that  the  question  of  licenses  should  be  carefully  considered,  and  that  the 
whole  matter  should  be  imder  the  control  of  responsible  officers,  it  .was 
next  provided  that  the  President  of  the  Board  of  Trade  should  appoint 
a  committee  to  carry  out  the  provisions  of  the  order;  that  the  committee 
should  have  power  "to  grant  licenses  of  exemption  therefrom  to  or  in 
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favor  of  owners  and  charterers  of  such  steamships  as  aforesaid,  which 
licenses  may  be  general  in  reference  to  classes  of  ships  or  their  voyages 
or  special."  * 

The  purpose  of  the  Trading  with  the  Enemy  Act  of  Dec.  23,  1915,  is, 
as  statf^  in  the  brief  preamble,  to  extend  restrictions  upon  trading  with 
the  enemy  to  persons  not  residing  or  canning  on  business  in  enemy 
territory.    The  material  portions  of  this  Act  are  as  follows: 

(1)  His  Majesty  may  by  proclamation  prohibit  all  peraons  or  bodiea  of  penona, 
inooipoiated  or  unmoorporated,  resident  canying  on  buainesB  or  being  in  the  United 
Kingdom,  from  trading  with  any  peraons  or  bodies  of  persons  not  rendent  or  canying 
on  businesB  in  enemy  territory  or  in  territory  in  the  occupation  of  the  enemy  (other 
than  peraons  or  bodies  of  persons,  incorporated  or  unincorporated,  residing  or  carry- 
ing on  business  solely  within  His  Majesty's  dominions),  wherever  by  reason  of  the 
enemy  nationality  or  enemy  aasoci&tion  of  such  persons  or  bodies  of  penons  in- 
corporated or  unincorporated,  it  appears  to  His  Majesty  expedient  so  to  do;  and  if 
any  person  acts  in  contravention  of  any  such  proclamation  he  shall  be  guilty  of  a 
misdemeanour,  triable  and  punishable  in  like  manner  as  the  offence  of  trading  with 
the  enemy. 

(2)  Any  list  of  persons  and  bodies  of  persons,  incorporated  or  umnoorporated,  with 
whom  such  trading  is  prohibited  by  a  proclamation  under  this  act,  may  be  raried 
or  added  to  by  an  order  made  by  the  Lords  of  the  Coundl  on  the  reoommendatbn  of  a 
Secretary  of  State. 

(3)  The  persons  and  bodies  mentioned  in  this  act  are  aamnilated  to  enemy  persons 
and  the  provisions  of  the  Acts  of  1914  and  1915  relating  to  trade  with  the  enemy,  and 
the  punishments  therefor,  are  extended  to  such  peraons  and  bodies. 

(4)  For  the  purpose  of  this  act  a  person  shall  be  deemed  to  have  traded  with  a 
person  or  body  of  persons  to  whom  a  proclamation  issued  under  this  act  applies  if  he 
entera  into  any  transaction  or  does  any  act  with,  to,  on  behalf  of,  or  for  the  benefit  of 
such  a  person  or  body  of  peraons,  whioh,*if  entered  into  or  done  with,  to,  on  behalf  of, 
or  for  the  benefit  of  an  enony,  would  be  trading  with  the  enemy. 

It  will  be  observed  that  the  provisions  of  the  Act  apply  to  persons  of 
enemy  nationality  residing  outside  of  His  Majesty's  dominions,  which 
is  another  way  of  saying  enemy  subjects  residing  in  neutral  countries, 
because  persons  or  bodies  corporate  or  unincorporate  residing  in  Allied 
countries  would  by  the  laws  of  these  coimtries  be  prevented  from 
trading  with  the  enemy. 

We  are  not  left  to  conjecture  that  the  act  adopts  the  theory  of  nation- 
ality as  well  as  domicile,  because  the  note  of  the  British  Secretary  of 

*The  full  text  of  this  Order  in  Council  and  of  the  diplomatic  correspondence 
referred  to  herein,  is  printed  in  the  Special  Supplement  to  this  Journal  for  October, 
1916. 
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State  for  Foreign  Affairs,  dated  February  16,  1916,  expressly  says  so, 
in  the  following  paragraph: 

The  act  was  framed  with  the  object  of  bringing  British  trading  with  the  enemy 
regulations  into  greater  harmony  with  those  adopted  by  the  French  Government 
since  the  oonmiencement  of  the  war  by  applying  in  some  degree  the  test  of  nationality 
in  the  determination  of  enemy  character  in  addition  to  the  old  test  of  domicQe,  which 
experience  has  shown  can  not  provide  a  sufficient  basis  under  modem  commercial 
conditions  for  measures  intended  to  deprive  the  enony  61  all  assistance,  direct  or 
indirect,  from  national  resources. 

The  note  also  makes  a  defense  of  the  Act,  which  had  been  severely 
criticized  in  a  cable  of  Secretary  Lansing,  dated  the  25th  ultimo,  as 
wOl  be  considered  later.  In  the  first  place,  it  ia  said  that  the  Act  is  not 
framed  in  such  a  way  as  to  make  its  provisions  mandatory;  that  it 
vests  in  the  government  discretion;  and  that  the  government  intends 
to  use  the  discretion  with  which  it  is  empowered  to  free  persons  and 
bodies  from  its  provisions  when  this  can  be  done  without  affecting  Brit- 
ish interests;  that  the  provisions  of  the  act  are  in  accordance  with  the 
French  theory  and  practice  of  nationality,  and  of  other  countries  adopt- 
ing the  national  theory;  that  in  any  event  the  act  is  ''a  piece  of  purely 
domestic  legislation,"  empowering  the  government  "to  restrict  the 
activities  and  trade  of  persons  under  British  jurisdiction  in  such  a  manner 
and  to  such  an  extent  as  may  seem''  to  the  British  authorities  ''to  be 
necessary  in  the  national  interest;"  and  that  the  right  thus  claimed 
appears  to  His  Majesty's  Government  "to  be  inherent  in  sovereignty 
and  national  independence." 

We  are  now  in  a  position  to  consider  the  effect  of  the  Order  in  Council 
and  of  the  Act  in  question  upon  neutral  rights  and  neutral  interests. 
The  British  authorities  have,  without  question,  the  legal  right  to  exercise 
complete  and  exclusive  control  over  all  persons  and  property  within 
their  jurisdiction.  They  can,  if  they  choose,  order  British  vessels  to 
remain  in  British  ports,  as  did  American  vessels  imder  President  Jeffer- 
son's embargo  preceding  the  War  of  1812.  They  may  confine  them  to  the 
coasting  trade  or  restrict  them  to  trade  with  Great  Britain  and  its 
dominions  across  the  seas.  They  may,  if  they  choose,  allow  them  to 
trade  with  foreign  countries,  and  in  the  licenses  which  may  be  carried 
they  can  embody  whatever  conditions  they  may  please. 

No  authority  seems  to  be  needed  for  this  right  or  its  exercise  on  the 
part  of  Great  Britain,  but  it  may  be  well  to  quote  in  this  connection  a 
passage  from  the  celebrated  judgment  of  Chief  Justice  Marshall  in  the 
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case  of  the  Schooner  Exchange^  (7  Cranch,  116,  136),  decided   in 
1812: 

The  juriBdiction  of  the  nation,  within  its  own  territory,  is  neoeasarily  exduaive  and 
absolute;  it  is  susceptible  of  no  limitation,  not  imposed  by  itself.  Any  restriction 
upon  it,  deriving  validity  from  an  external  source,  would  imply  a  diminution  of  its 
sovereignty,  to  the  extent  of  the  restriction,  and  an  investment  of  that  sovereignty, 
to  the  same  extent,  in  that  power  which  could  impose  such  restriction.  AH  exceptions, 
therefore,  to  the  full  and  complete  power  of  a  nation,  within  its  own  territories,  must 
be  traced  up  to  the  consent  oi  the  nation  itself.  They  can  flow  from  no  other  legit- 
imate source. 

But  there  is  a  distinction  between  legality  and  equity — a  distinction 
common  to  the  law  of  Imperial  Rome  as  it  is  to  the  law  of  Imperial 
Britain.  And  this  very  controversy  between  Great  Britain  and  the 
United  States  springs  out  of  the  exercise  of  an  admittedly  legal  but 
inequitable  right.  Parliament  had  the  l^al  right  to  tax  the  American 
colonies.  That  right  was  exercised,  and  by  virtue  of  its  exercise  the 
United  States  exists  today  as  a  nation.  It  is  clearly  legal  for  Great 
Britain  to  require  of  its  merchantmen  above  or  under  500  tons  biuxlen 
a  license  to  trade  with  foreign  coimtries;  but  in  view  of  the  circumstances 
existing  today,  not  by  the  act  of  the  United  States  or  any  of  the  neutral 
countries,  but  by  the  act  of  Great  Britain  and  its  enemies,  the  conditions 
of  peace  have  been  changed  to  conditions  of  war,  and  the  exercise  of  the 
right  in  question  entails  a  loss  to  neutrals  because  it  deprives  them  of 
their  rights  as  neutrals  to  trade  with  unblockaded  ports  of  enemy  coun- 
tries, with  neutral  ports  and  through  neutral  countries  with  the  enemy, 
subject  to  the  right  of  visit  and  search,  and  confiscation  of  merchandise 
deemed  contraband  of  war.  Now,  the  inequity  of  the  Order  in  Council 
lies  in  the  fact  that,  as  the  carrying  trade  of  the  world  is  largely  in 
British  bottoms,  and  as  the  merchantmen  of  Britain's  enemies  have  been 
driven  from  the  seas,  and  the  vessels  of  neutrals  are  subjected  to  visit, 
seiziu-e,  and  vexatious  restrictions.  Great  Britain  can  by  a  refusal  of 
Ucenses  to  its  vessels  to  trade  with  neutral  countries,  except  under  condi- 
tions which  Great  Britain  itself  prescribes,  either  force  neutral  mer- 
chants to  give  up  a  large  part  of  their  trade  with  enemy  countries,  or  to 
accept  the  conditions  which  Great  Britain  chooses  to  impose. 

It  must  be  admitted,  however,  that  Great  Britain  is  within  its  legal 
rights  in  the  matter  of  licenses  to  its  merchant  vessels  engaging  in  trade 
with  foreign  countries.  It  must  also  be  admitted  that  Great  Britain  is 
likewise  within  its  l^al  rights  in  the  Act  of  December  23,  1915,  which 


Digitized  by 


Google 


EDITORIAL  COBOfENT  837 

does  not  subject  persons  or  bodies  in  neutral  countries  to  pains  and 
penalties  for  trading  with  Britain's  enemies,  and  which  could  not  legally 
be  done  in  the  United  States  since  the  Declaration  of  Independence  of 
July  4,  1776,  or  the  3d  day  of  September,  1783,  when  the  independence 
of  the  United  States  was  recognized  by  Great  Britain.  As  the  British 
Secretary  of  State  says  in  the  note  of  February  16,  1916,  the  Act  is  "a 
piece  of  purely  domestic  l^slation,''  limited  to  persons  and  bodies 
within  the  territorial  jurisdiction  of  Great  Britain,  forbidding  th^n  to  do 
certain  things  under  pains  and  penalties,  which  are  prescribed.  So  far 
the  Act  is  as  unobjectionable  as  it  is  legal.  But  the  efifects  of  the  Act 
are  not  confined  to  persons  or  bodies  within  British  jurisdiction,  and  in 
so  far  as  it  affects  persons  and  bodies  in  neutral  territory,  it  is  as  in- 
equitable as  it  is  l^al.  Now,  the  effect  of  the  Act  in  plain  terms  is  to 
forbid  persons  or  bodies  within  British  Dominions  to  trade,  let  us  say, 
with  persons  or  bodies  in  the  United  States  if  the  persons  or  bodies  are  of 
enemy  nationality  or  if  the  goods  received  by  these  persons  or  bodies  in 
the  United  States  are  to  be  transported,  we  will  say,  to  another  neutral 
country,  such  as  Holland,  from  which  they  may  find  their  way  into 
Germany.  Now,  it  happens  that  Great  Britain  is  a  great  manufacturing 
center,  and  it  also  happens  that  by  virtue  of  the  war  and  the  British 
control  of  the  seas,  it  carries  today  the  world's  commerce.  Therefore,  the 
prohibition  in  the  Order  in  Council,  although  limited  to  British  shippers, 
affects  neutrals,  and  the  prohibitions  of  the  Act,  restrictive  as  they  are  to 
persons  and  bodies  within  British  dominions,  likewise  affect  persons  and 
bodies  in  neutral  territories.  If  they  wish  to  trade,  they  trade  upon 
British  terms,  and  Great  Britain  is  determined  that  articles  useful  to  the 
enemy  shall  not  reach  the  enemy  directly  from  British  dominions,  and 
indirectly  from  neutral  territories. 

Upon  receiving  the  Enemy  Trading  Act  of  December  23,  1915,  Secre- 
tary Lansing  cabled  the  American  Ambassador  to  lay  before  the  British 
Foreign  Office  a  brief  but  energetic  protest,  which  expressed  the  views 
of  the  United  States.    In  this  cablegram,  Secretary  Lansing  said: 

The  Department  has  reached  the  oondusion  that  this  act  is  pregnant  with  possi- 
bilities of  undue  interference  with  American  trade,  if  in  fact  such  interference  is  not 
now  bdng  practiced.  As  it  is  an  opinion  generally  held  in  this  country,  in  which  this 
Government  shares,  that  the  act  has  been  framed  without  a  proper  regard  for  the 
right  of  persons  domiciled  in  the  United  States,  whether  they  be  American  citizens  or 
subjects  of  countries  at  war  with  Great  Britain,  to  carry  on  trade  with  persons  in 
belligerent  countries,  and  that  the  exercise  of  this  right  may  be  subject  to  denial  or 
abridgment  in  the  course  of  the  enforcement  of  the  act,  the  Government  of  the  United 
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States  is  oonstrained  to  express  to  His  Majesty's  Goveromeiit  the  grave  apprehen- 
sions which  are  entertained  on  this  subject  by  this  Government,  by  the  CcNDigresB, 
and  by  traders  domiciled  in  the  United  States. 

In  accordance  with  these  views,  Secretary. Lansing  made  ''a  formal 
reservation,  on  the  part  of  this  Government,  of  the  right  to  protest 
against  the  application  of  this  Act,  in  so  far  as  it  affects  the  trade  of  the 
United  States,  and  to  contest  the  legality  or  rightfulness  of  imposing 
restrictions  upon  the  freedom  of  American  trade  in  this  manner." 

Notwithstanding  this  protest  on  the  part  of  the  United  States,  Great 
Britain  has  not  changed  its  policy,  although  it  has  expressed  its  willing- 
ness to  remove  certain  firms  from  the  list  of  the  proscribed  when  con- 
vinced that  this  can  be  done  without  injiuy  to  British  interests,  of  which, 
of  course,  the  British  authorities  are  to  judge. 

The  commission  charged  with  the  administration  of  the  Act  has 
looked  into  the  transactions  of  persons  and  bodies  in  all  neutral  coun- 
tries, and  has  drawn  up  a  list,  popularly  called  a  ''blacklist,"  of  persons 
or  firms  with  whom  or  with  which  British  subjects  shall  not  trade.  The 
possible  effect  of  this  policy  and  the  attitude  of  the  United  States  toward 
it  are  set  forth  in  the  following  extract  from  a  protest  to  Great  Britain 
contained  in  Acting  Secretary  of  State  Polk's  note  of  July  26,  1916: 

The  scope  and  effect  of  the  policy  are  extraordinary.  British  steamship  oompanieB 
will  not  accept  cargoes  from  the  proscribed  firms  or  persons  or  transport  thdr  goods 
to  any  port,  and  steamship  lines  under  neutral  ownership  understand  that  if  they 
accept  freight  from  them  they  are  likely  to  be  denied  coal  at  British  ports  and  ex- 
cluded from  other  privileges  which  they  have  usually  enjoyed,  and  may  themflelves 
be  put  upon  the  blacklist.  Neutral  bankers  refuse  loans  to  those  on  the  list  and 
neutral  merchants  decline  to  contract  for  their  goods,  fearing  a  like  proscription.  It 
appears  that  British  officials  regard  the  prohibitions  of  the  blackhst  as  applicable  to 
domestic  commercial  transactions  in  foreign  countries  as  well  as  in  Great  Britain  and 
her  dependencies,  for  Americans  doing  business  in  foreign  countries  have  been  put 
on  notice  that  thdr  dealings  with  blacklisted  firms  are  to  be  regarded  as  subject  to 
veto  by  the  British  Government.  By  the  same  principle  Americans  in  the  United 
States  might  be  made  subject  to  similar  punitive  action  if  they  were  found  dealing 
with  any  of  thdr  own  countrymen  whose  names  had  thus  been  listed.    *    ^    * 

There  are  well-known  remedies  and  penalties  for  breaches  of  blockade,  where  the 
blockade  is  real  and  in  fact  efiFective,  for  trade  in  contraband,  for  every  unneutral 
act  by  whomsoever  attempted.  The  Government  of  the  United  States  cannot  con- 
sent to  see  those  remedies  and  penalties  altered  or  extended  at  the  will  of  a  sin^ 
Power  or  group  of  Powers  to  the  injury  of  its  own  citizens  or  in  derogation  of  its  own 
rights.  Conspicuous  among  the  principles  which  the  dvilised  nations  of  the  woM 
have  accepted  for  the  safeguarding  of  the  rights  of  neutrals  is  the  just  and  honorable 
principle  that  neutrals  may  not  be  condeomed  nor  their  goods  confiscated  except 
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upon  fair  adjudication  and  after  an  opportunity  to  be  heard  in  prize  courts  or  else- 
where. Such  safeguards  the  blacklist  brushes  aside.  It  condemns  Inthout  hearing, 
without  notice,  and  in  advance.  It  is  manifestly  out  of  the  question  that  the  Govern- 
ment of  the  United  States  should  acquiesce  in  such  methods- or  applications  of  punish- 
ment to  its  dtizens. 

It  will  be  observed  that  in  Secretary  Lansing's  protest  of  January  25, 
1916,  he  informed  Great  Britain  of  'Hhe  grave  apprehensions  which  are 
entertained  on  this  subject  by  this  government,  by  the  Congress,  and  by 
traders  domiciled  in  the  United  States.''  This  warning  apparently  fell 
on  deaf  ears,  for,  preferring  legality  to  equity.  Great  Britain  insists  upon 
the  Order  in  Council  of  November  10th  and  the  Enemy  Trading  Act  of 
December  23,  1915.  The  Congress  of  the  United  States  therefore  has 
taken  action,  and  on  September  8, 1916,  the  President  approved  a  bill  of 
which  Section  806  authorizes  him  to  refuse  clearances  to  vessels  of  a 
belligerent  government  seeking  to  carry  into  effect  the  provisions  of  the 
Order  and  the  Act,  or  to  refuse  privileges  in  American  jurisdiction  which 
have  heretofore  been  enjoyed.  The  Act  of  Congress  uses  the  term 
"belligerent,"  for  the  Allied  Governments  agreed  in  the  Economic 
Conference  held  in  Paris,  June  14,  1916,  to  take  the  measures  necessary 
to  put  into  effect  the  policy  contained  in  the  Order  in  Council  of  Novem- 
ber 10th,  and  the  Enemy  Trading  Act  of  December  23,  1915,  without, 
however,  specifically  mentioning  the  Order  or  the  Act. 

In  connection  with  this  action  of  the  Allied  Governments,  it  is  inter- 
esting to  recall  the  attitude  of  the  United  States  during  the  Civil  War, 
and  the  measures  which  it  felt  necessary  to  take  in  order  to  prevent 
not  only  contraband  but  all  articles  from  reaching  the  Southern  States. 
It  was  felt  by  President  Lincoln  and  his  advisers,  and  Congress  shared 
their  views,  that  the  South  should  be  starved  into  submission,  and  it 
was.  We  were  so  anxious  to  prevent  trade  with  the  Southern  States  that 
President  Lincoln  proclaimed  a  blockade  on  April  19, 1861  of  the  entire 
Southern  coast,  without  apparently  recognizing  that  a  blockade  of  the 
Southern  territory  was  in  law  a  recognition  of  the  belligerency  of  the 
South,  entitling  them  to  the  rights  and  imposing  upon  them  the  duties 
of  belligerents.  To  render  this  blockade  effective,  which  it  was  not  in 
the  first  two  years  of  the  war,  the  government  systematically  and 
rightly  extended  the  doctrine  of  continuous  voyage  to  blockade,  and 
imder  protest  of  neutral  governments,  and  against  the  consensus  of 
opinion  of  publicists,  maintained  the  legality  of  such  extension.  This 
policy,  however  harsh  it  may  have  seemed  at  the  time  to  neutral  coun- 
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trieS;  was  both  legal  and  successful.  The  Confederacy  collapsed  becau^ 
of  it. 

An  Act  of  Congress,  approved  May  20,  1862,  authorized  in  its  first 
section  the  Secretary  of  the  Treasury  "  to  refuse  a  clearance  to  any  vessel 
or  other  vehicle  laden  with  goods,  wares  or  merchandise,  destined  for  a 
foreign  or  domestic  port,  whenever  he  shall  have  satisfactory  reason  to 
believe  that  such  goods,  wares,  or  merchandise,  or  any  part  thereof, 
whatever  may  be  their  ostensible  destination,  are  intended  for  ports  or 
places  in  possession  or  under  control  of  insurgents  against  the  United 
States."  In  its  second  section,  it  made  it  lawful  for  the  CoUector  of 
Customs  granting  a  clearance  ''for  either  a  foreign  or  domestic  port" 
to  require  a  bond  ''equal  to  the  value  of  the  cargo,  and  with  sureties  to 
the  satisfaction  of  such  collector,  that  the  said  cargo  shall  be  delivered 
at  the  destination  for  which  it  is  cleared  or  permitted,  and  that  no  part 
thereof  shall  be  used  in  affording  aid  or  comfort  to  any  persons  or  parties 
in  insurrection  against  the  United  States."  In  the  third  section,  the 
Secretary  of  the  Treasury  was  further  empowered  "to  prohibit  and  pre- 
vent the  transport  in  any  vessel,  or  upon  any  railroad,  turnpike,  or  other 
road  or  means  of  transportation  within  the  United  States,  of  any  goods, 
wares,  or  merchandise  of  whatever  character,  and  whatever  may  be  the 
ostensible  destination  of  the  same,  in  all  cases  where  there  shall  be  satis- 
factory reasons  to  believe  that  such  goods,  wares,  or  merchandise  are  in- 
tended for  any  place  in  the  possession  or  under  the  control  of  insurgents 
against  the  United  States;  or  that  there  is  inuninent  danger  that  such 
goods,  wares,  or  merchandise  will  fall  into  the  possession  or  under  the 
control  of  such  insurgents."  ' 

It  will  be  observed  that  no  distinction  is  made  in  the  Act  between 
domestic  or  foreign  vessels  destined  to  a  foreign  or  domestic  port;  be- 
tween goods  owned  by  American  citizens  or  by  neutral  merchants; 
and  it  was  also  provided  that  goods  which  might  fall  into  the  hands  of 
insurgents  irrespective  of  American  or  neutral  ownership  should  not  be 
carried  or  transported  to  any  port  within  the  United  States.  This  Act 
was  put  into  effect  by  regulations  drafted  by  the  Secretary  of  the  Treas- 
ury. It  was  justified  by  Secretary  Seward  in  his  correspondence  with 
the  British  Government;  and  in  the  opinion  of  the  undersigned,  the 
United  States  was  within  its  legal  rights  in  passing  l^slation  of  this 
kind,  for  it  was  domestic  legislation,  although  it  affected  foreign  and 
therefore  neutral  merchants;  because  the  United  States  was  justified  in 
>  U.  S.  Statutes  at  Large,  Vol.  12,  p.  404. 
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refusing  to  allow  any  action  to  take  place  within  its  jurisdiction  which,  if 
committed;  would  or  might  tend  to  furnish  the  Confederate  States  with 
the  supplies  which  they  needed  in  their  war  with  the  Government  of  the 
United  States. 

This  Act  is  not  quoted  as  a  justification  of  the  British  order  and 
statute,  for  it  was  limited  to  transactions  taking  place  wholly  within  the 
United  States  and  which  the  United  States  could  therefore  control,  and 
it  was  in  a  way  an  application  of  the  doctrine  of  continuous  voyage  in  so 
far  as  foreign  vessels  touching  American  ports  were  concerned.  It  is 
quoted,  however,  as  showing  that  governments  in  case  of  war  are  in- 
clined to  take  measures  against  the  letter  and  spirit  of  which  they  protest 
when  neutrals,  for  the  British  Government  protested  against  the  en- 
forcement of  this  Act  of  Congress  in  so  far  as  British  interests  were  con- 
cerned. 

The  United  States  has  protested  through  diplomatic  channels,  and 
properly  in  the  opinion  of  the  undersigned,  against  the  Order  in  Council 
of  November  10th  and  the  Enemy  Trading  Act  of  December  23,  1915. 
Diplomatic  protests  were  unavailing  in  1862 — diplomatic  protests  ap- 
pear to  be  unavailing  in  1916. 

The  United  States  has  gone  further  and  has  passed  an  Act  of  Congress 
authorizing  the  President  of  the  United  States  to  refuse  clearances  to 
foreign  vessels  and  to  deprive  them  of  privileges  they  possess  in  American 
ports,  provided  the  belligerent  coxmtry  to  which  these  vessels  belong 
should  attempt  to  enforce  the  policy  of  the  Order  in  Council  and  of  the 
Enemy  Trading  Act. 

In  the  opinion  of  the  undersigned,  this  government  is  within  its  rights 
in  1916,  just  as  it  was  within  its  l^al  rights  in  the  year  1862;  but  the 
United  States  and  Great  Britain  are  not  in  the  same  position  that  they 
were  in  the  year  1862,  because  they  have  mutually  agreed  to  submit 
•  legal  disputes  to  arbitration  and  to  submit  all  disputes  not  arbitrated  or 
arbitrable  to  a  commission  of  inquiry.  On  April  4, 1908,  Mr.  Elihu  Root, 
then  Secretary  of  State,  and  Mr.  James  Bryce,  then  British  Ambassador, 
signed  an  arbitration  convention,  duly  advised  and  consented  to  by  the 
Senate  on  April  22,  and  proclaimed  as  the  law  of  the  land  on  June  5, 
1908.  This  convention  was  limited  to  a  period  of  five  years.  It  expired 
in  1913,  and  on  May  31,  1913,  it  was  renewed  for  a  further  period  of 
five  years.    The  first  article  of  this  convention  provides  that 

Differences  which  may  arise  of  a  legal  nature  or  relating  to  the  interpretation  of 
treaties  existing  between  the  two  contracting  parties  and  which  it  may  not  have  been 
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poesible  to  settle  by  diplomacy,  diall  be  ntemd  to  the  Pennanent  Court  of  Aibiti»- 
tion  established  at  The  Hague  by  the  oouvention  of  the  29th  of  July,  1899,  iMorided, 
nevertheleaB,  that  they  do  not  affect  the  vital  intefests,  the  independence,  or  the 
honor  of  the  two  contracting  states,  and  do  not  concern  the  interests  of  thiid  Partiesu 

If  the  United  States  contends  that  the  action  of  Great  Britain  in  the 
matter  of  the  Order  in  Council  of  November  10th  or  the  Enemy  Trading 
Act  of  December  23,  1915,  is  illegal;  or  if  Great  Britain  should  contend 
that  the  Act  of  Congress  of  September  8,  1916,  is  illegal,  the  question 
must  be  arbitrated  according  to  the  terms  of  the  treaty  of  1906.  If, 
however  the  legality  of  the  Order  in  Council  and  the  British  Act  and  our 
Act  of  Congress  be  admitted,  and  if  action  be  taken  by  either  government 
imder  their  authority,  the  governments  are  not  &ee  to  act  according  to 
their  sovereign  pleasure.  On  September  15, 1914,  Great  Britain  and  the 
United  States  put  their  hands  and  seals  to  one  of  Mr.  Bryan's  ''Treaties 
for  the  Advancement  of  Peace."  Ten  days  later,  this  treaty  was  advised 
and  consented  to  by  the  Senate  and  was  proclaimed  as  the  law  of  the 
land  by  the  President  on  November  11, 1914.  This  treaty  provides  that 
all  differences  between  the  two  countries  which  diplomacy  has  faUed  to 
adjust,  the  settlement  of  which  is  not  provided  for  and  in  fact  achieved 
under  existing  agreements,  shall  be  submitted  to  a  conunission  of  inquiry 
composed  of  five  members,  each  contracting  party  agreeing  to  submit  to 
the  conmiission  the  evidence  which  may  be  necessary  to  enable  it  to 
frame  a  report,  which  may  be  prepared  and  submitted  to  each  of  the 
governments  within  a  twelvemonth  from  the  date  of  submission,  and  the 
contracting  parties  agree  during  the  period  of  investigation  to  refrain 
from  any  hostile  act.^  It  is  true  that  each  government  is  free  to  accept 
the  recommendations  of  the  report  should  they  contain  any,  or  to  reject 
them,  but  it  is  believed  that  the  investigation  in  itself  will  throw  such 
Ught  upon  the  disputes  that  the  two  coimtries  will  be  able  to  compose 
their  differences  without  a  resort  to  arms.  Had  there  been  but  a  fort- 
night's delay  between  the  Austro-Hungarian  ultimatum  to  Serbia  ancf 
Serbia's  reply,  how  different  the  history  of  the  world  might  have  been. 
Fortunately,  there  is  a  year  in  the  case  of  differences  between  Great 
Britain  and  the  United  States. 

The  Act  of  Congress  of  September  8,  1916,  contains  a  final  paragraph 

to  Section  806  relating  to  the  matter  of  clearances  and  the  deprivation 

of  privil^es  in  American  ports  to  belligerent  merchantmen,  which 

should  be  noted.    This  paragraph  states  ''that  the  President  of  the 

*  For  the  full  text  of  the  treaty,  see  Supplement  to  this  Joubnal,  p.  281. 
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United  States  is  hereby  authorized  and  empowered  to  employ  such  part 
of  the  land  and  naval  forces  of  the  United  States  as  shall  be  necessary  to 
carry  out  the  provisions  of  this  Act."  In  so  far  as  the  exercise  of  this 
authorization  would  be  inconsistent  with  the  treaty  of  September  15, 
1914  for  the  advancement  of  peace,  we  may  be  sure  that  the  President 
will  make  no  use  of  this  authorization.  And  we  may  also  be  sure  that 
the  President  will  be  loath  to  exercise  the  authority  vested  in  him  by  the 
Act  of  Congress  in  violation  of  treaties  in  force  between  the  belligerent 
coimtries  and  the  United  States.  Although  an  Act  of  Congress  would 
bind  all  American  authorities,  including  the  President,  even  if  it  were  so 
inconsistent  with  treaties  as  to  abrogate  them,  an  authorization  is  not 
mandatory,  it  is  not  a  command,  and  the  President  will  doubtless  be 
careful  of  the  good  faith  of  the  nation  even  in  the  trying  conditions  to 
which  American  merchants  are  exposed. 

The  purpose  of  this  editorial  comment  is  two-fold.  First,  to  point  out 
the  nature  and  purposes  of  British  policy  in  attempting  to  prevent  sup- 
plies from  reaching  enemy  coimtries  through  the  direct  or  indirect  co- 
operation of  British  subjects,  and  the  policy  of  the  United  States  in  the 
Civil  War  has  been  cited  in  order  to  show  that  it  is  the  right  of  a  Power 
at  war  to  prevent  the  forwarding  of  supplies  to  the  enemy;  and  second,  to 
show  that  however  serious  and  acute  the  controversy  may  be  between 
Great  Britain  and  the  United  States  to  give  effect  to  this  policy,  there  is, 
through  the  wisdom  and  foresight  of  the  responsible  statesmen  of  the 
two  countries,  a  means  at  hand  to  compose  their  outstanding  differences 
without  a  resort  to  arms.  For  the  two  countries  have  not  only  agreed  to 
an  arbitration  convention  and  a  commission  of  inquiry,  either  to  decide 
or  to  investigate  the  disputes,  but  they  have  also  given  themselves  a 
twelvemonth  for  the  appeal  to  reason,  and  they  have  pledged  their  good 
faith  not  to  resort  to  arms  during  the  appeal  to  reason. 

James  Brown  Scott. 

the  withdrawal  of  the  declaration  of  london  orders  in  council 

On  July  7,  1916  the  British  Government  issued  an  Order  in  Council, 
withdrawing  the  Order  in  Council  of  October  29,  1914  which  adopted 
the  provisions  of  the  Declaration  of  London  with  ''the  exclusion  of  the 
lists  of  contraband  and  non-contraband"  and  modification  of  the  arti- 
cles relating  to  destination  and  the  onus  of  the  proof  as  to  innocent 
destination.    This  Order  in  Council,  of  October  29,  1914  also  authorized 
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the  withdrawal  of  Article  35  of  the  Declaration  of  London,  which  stated 
that  '' conditional  contraband  is  not  liable  to  capture,  except  when  on 
board  a  vessel  bound  for  territory  belonging  to  or  occupied  by  the 
enemy,  or  for  the  armed  forces  of  the  enemy,  and  when  it  is  not  to  be 
discharged  at  an  intervening  neutral  port."  This  withdrawal  was  auth- 
orized when  one  of  the  Principal  Secretaries  of  State  was  shown  "that 
the  enemy  Government  is  drawing  supplies  for  its  armed  forces  from  or 
through  a  neutral  coimtry."  The  other  Orders  in  Coimcil  amending 
that  of  October  29,  1914  were  also  withdrawn  on  July  7,  1916. 

One  of  the  fundamental  principles  of  the  Declaration  of  London  was  con- 
tained in  Article  65,  which  stated  that  the  provisions  of  the  Declaration 
formed  "  an  indivisible  whole."  The  General  Report  states  "A  Intimate 
expectation  would  be  defeated  if  one  Power  might  make  reservations  on 
a  rule  to  which  another  Power  attached  particular  importance." 

Great  Britain  had  by  Order  in  Council  of  August  20,  1914  introduced 
many  changes  in  the  Declaration  of  London.  The  United  States  on 
October  22,  1914  in  a  communication  to  the  American  Ambassador  in 
London  had  accordingly  said: 

Inasmuch  as  the  British  Government  oonaider  that  the  oonditions  of  the  present 
European  conflict  make  it  impossible  for  them  to  accept  without  modification  the 
Declaration  of  London,  ^  *  *  this  Government  will  insist  that  the  rights  and  duties 
of  the  United  States  and  its  citizens  in  the  present  war  be  defined  by  the  existing 
rules  of  international  law  and  the  treaties  of  the  United  States. 

In  the  British  explanation,  July  7,  1916,  of  the  grounds  for  the  with- 
drawal of  the  various  Orders  in  Coimcil  relating  to  the  Declaration  of 
London,  it  is  stated  that  the  Orders  adopting  the  provisions  were  issued, 
not  because  the  Declaration  in  itself  possessed  ''for  them  the  force  of  law, 
but  because  it  seemed  to  present  in  its  main  lines  a  statement  of  the 
rights  and  the  duties  of  belligerents  based  on  the  experience  of  previous 
naval  wars."  Later  the  same  explanation  states  that  as  the  Declaration 
of  London,  drawn  in  1909,  as  modified  by  various  Orders  in  Council, 
did  ''not  stand  the  strain  imposed  by  the  test  of  rapidly  changing  con- 
ditions and  tendencies  which  could  not  have  been  foreseen, "  the  Allies, 
in  order  that  their  purpose  might  not  be  exposed  to  misconstruction, 
"have  therefore  come  to  the  conclusion  that  they  must  confine  them- 
selves simply  to  applying  the  historic  and  admitted  rules  of  the  law  of 
nations."  George  Grafton  Wilson. 
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ECONOMIC  CONFERENCE  OF  THE  ALLIED  POWERS 

The  great  war  which  is  either  killing  or  maiming  the  young  manhood  of 
Europe,  has  been  unbelievably  destructive  of  property  in  those  portions 
of  Europe  which  have  been  invaded  by  one  side  or  the  other  and  have 
been  the  scene  of  hostile  operations.  The  natural  resources  of  those 
stricken  countries  have  been  blighted  and  destroyed.  What  measures 
may  be  taken  to  make  good  the  loss  of  life,  if  it  can  be  made  good,  or  to 
preserve  the  coining  generation  from  the  consequences  of  the  war,  can 
not  be  foretold.  But  the  Teutonic  Powers  and  their  allies  have,  it  is 
said,  considered  the  policy  which  should  be  adopted  in  order  to  make 
good  the  economic  losses  of  the  war  and  the  Allied  Powers  have  given 
this  subject  great  consideration,  have  hit  upon  a  plan  for  present  and 
future  operation,  and  have  entered  into  an  agreement  to  put  this  plan 
into  force  and  effect. 

The  Allied  Powers  not  only  recognize,  as  did  the  Second  Hague  Peace 
Conference,  "the  solidarity  uniting  the  members  of  the  society  of  civ- 
ilized nations,"  but  they  recognize  and  proclaim  by  their  economic  con- 
ference, held  in  Paris,  June  14-June  17,  1916,  a  very  special  "solidarity 
of  views  and  interests,"  and  representatives  of  these  Powers  in  the 
Economic  Conference  proposed  "to  their  respective  governments 
suitable  measures  for  realizing  this  solidarity,"  a  solidarity  which  in 
uniting,  unf ortimately  separates  them  from  other  members  of  the  society 
of  nations. 

It  is  curious  to  note  that  the  measures  taken  by  one  or  the  other  of  the 
belligerent  groups  are  not  of  their  own  initiative.  One  group  makes  up 
its  mind  that  the  other  group  has  done,  is  doing,  or  is  planning  to  do 
something;  therefore,  the  other  group  takes  steps  to  coimteract  this 
action,  demonstrating  in  the  very  act  that  they  are  not  and  that  they 
can  not  be  independent,  one  of  another,  and  that  their  actions  depend 
and  must  depend  upon  the  conduct  of  the  others.  Even  in  proclaiming 
their  independence,  the  preamble  proves  their  interdependence.  Thus 
the  representatives  of  the  Allied  Governments  at  the  Economic  Confer- 
ence perceived  that  the  Central  Powers  "are  preparing  to-day,  in  con- 
cert with  their  allies,  a  struggle  in  the  economic  domain  which  will  not 
.only  survive  the  re-establishment  of  peace  but,  at  that  very  moment, 
will  assume  all  its  amplitude  and  all  its  intensity;"  that  the  agreement 
'which  is  being  prepared  for  this  purpose  amongst  the  enemies  of  the 
Allies  '*  has  for  its  evident  object  the  establishment  of  their  domination 
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over  the  production  and  the  markets  of  the  whole  world  and  to  impoee 
upon  the  other  countries  an  inacceptable  hegemony;"  wherefore 

The  i«pre06Qtative8  of  the  Allied  Govenunents  oonaider  that  it  is  their  duty,  on  the 
grounds  ci  necessary  and  legitimate  defense,  to  take  and  realise  from  now  onward  all 
the  measures  requisite  on  the  one  hand  to  secure  for  themselves  and  the  whole  of  the 
markets  of  neutral  countries  full  economic  independence  and  respect  for  sound  com- 
mercial practice,  and  on  the  other  to  facilitate  the  organization  on  a  permanent  basis 
of  this  economic  alliance.^ 

A  series  of  recommendations  to  the  Allied  Grovemments  was  adopted 
by  the  conference  designed  to  give  effect  to  the  policy  which  the  Allies 
regard  as  necessary  for  themselves  and  also  for  neutral  governments, 
because  in  these  matters  each  belligerent  group,  in  pushing  its  own 
interests,  is  generously  solicitous  for  the  interests  of  neutrals  which  must 
be  protected  from  the  assaults  of  the  enemy.  The  belligerent  groups, 
however,  will  probably  find  in  the  future,  as  in  the  past,  that  the  views 
of  neutrals  and  belligerents  radically  differ,  and  that  the  neutrals  will 
prefer  to  frame  their  own  policies  rather  than  to  have  their  interests 
considered  and  decided  by  one  or  the  other  belligerent  group,  intent 
upon  its  own  salvation  and  upon  an  economic  war,  even  after  the 
military  operations  shall  have  ceased. 

The  reconunendations  apply  to  two  periods,  namely,  the  period  during 
the  war,  and  the  period  of  reconstruction  after  the  war.  From  another 
standpoint,  the  reconunendations  are  of  three  kinds,  relating  in  the  first 
place  to  measures  to  be  taken  during  the  continuance  of  the  war;  sec- 
ondly, to  measures  of  a  temporary  character  and  to  be  applied  during  the 
period  of  the  commercial,  industrial,  agricultiu*al  and  maritime  recon- 
struction of  the  Allied  countries;  and  finally,  to  permanent  measures  of 
mutual  assistance  and  collaboration  among  the  Allies. 

The  reconunendations  to  be  adopted  by  the  Allied  Powers  and  to  be 
put  into  effect  during  the  war  look  to  the  stoppage  of  trade  with  enemy 
countries  and  to  the  ousting  of  enemy  firms  from  Allied  coimtries.  In 
the  second  period,  the  measures  recommended,  called  transitory,  are  of  a 
kind  to  enable  the  Allies  to  get  on  their  feet  as  it  were,  after  the  war,  and 
are  calculated  to  re-establish  the  industry  and  commerce  of  the  countries 
whose  industries  and  commerce  have  suffered  from  acts  of  destruction, 
spoliation,  and  unjust  requisition  during  the  war,  by  mutually  assisting 

^  The  full  text  of  the  recommendations  of  the  Economic  Conference  is  printed  in 
the  Supplement  to  this  Journal,  p.  227. 
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the  countries  which  have  thus  suffered;  by  giving  the  allied  countries  a 
prior  claim  on  their  own  natural  resoiu*ces;  and  by  preventing  what  may 
be  called  dumping  upon  them  of  merchandise  of  enemy  manufacture  or 
origin.  The  reconmiendations  contemplating  measures  of  a  permanent 
kind  relate  to  mutual  assistance  and  collaboration  among  the  Allies,  and 
are  intended  to  make  their  countries  economically,  industrially  and 
agriculturally  independent  not  only  of  the  Central  Powers  of  Europe,  but 
in  reaUty  of  all  Powers ;  they  are  to  be  drafted  with  the  express  piupose  of 
promoting  trade  between  the  Allied  countries,  by  improving  shipping, 
telegraphic  and  postal  facilities,  if  need  be  by  government  aid,  and 
finally,  they  are  devised  to  advance  not  merely  their  industrial  and  com- 
mercial, but  also  their  intellectual  and  artistic  interests  by  similar  laws 
in  the  matter  of  patents,  trademarks,  literary  and  artistic  copjrright. 
It  seems  advisable  to  refer  more  specifically  to  some  of  the  more  im- 
portant provisions  of  the  reconunendations. 


Measures  during  the  War 

In  the  first  place  these  measures  contemplate  uniform  laws  and 
regulations  prohibiting  trade  with  the  enemies,  by  prohibiting  subjects 
and  citizens  of  the  Allies,  and  all  persons  residing  within  their  respective 
territories,  from  trading  with  all  persons  residing  within  enemy  terri- 
tories, or  with  enemy  subjects,  or  indeed  with  persons,  firms  and  com- 
panies in  neutral  countries  whose  business  is  controlled  in  whole  or  in 
part  by  enemy  subjects  or  "subject  to  enemy  influence."  The  names  of 
the  enemy  subjects,  persons,  firms  and  companies  in  neutral  countries 
are  to  be  included  "in  a  special  list,"  apparently  the  so-called  Black 
List,  treated  elsewhere  in  the  Journal.^ 

In  the  next  place,  the  importation  of  all  goods  originating  in  or  coming 
from  enemy  countries  is  to  be  prohibited.  Not  only  is  trade  with  the 
enemy  to  be  cut  off,  but  contracts  with  enemy  subjects  which  are  con- 
ceived by  the  Allies  to  be  injurious  to  national  interests  are  to  be  can- 
celled unconditionally. 

A  second  class  of  measures  to  be  devised  and  put  into  effect  during  the 
war  falls  under  several  heads  and  relates  to  the  policy  of  sequestration 
or  control  of  "business  undertakings,  owned  or  operated  by  enemy  sub- 
jects in  the  territories  of  the  Allies."   The  Allies  evidently  recognize  the 

•Page  832. 
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principle  in  theory,  if  not  in  practice,  that  private  property  belonging 
to  enemy  subjects  is  not  to  be  confiscated,  but  enemy  subjects  carrying 
on  business  of  the  kind  specified  will,  because  of  the  loss  suffered,  fail  to 
see  the  difference,  evident  to  the  Allies,  between  sequestration  and  con- 
trol, on  the  one  hand,  and  confiscation  on  the  other.  Measures  are  to  be 
taken  to  wind  up  some  of  these  imdertakings  and  to  realize  the  assets, 
and  the  proceeds  of  such  ''realizations"  are  to  remain  ''sequestrated  or 
under  control."  It  would  be  obviously  unfair  to  state,  or  indeed  to  leave 
it  to  be  inferred,  that  sequestration  or  control  is  equivalent  to  confisca- 
tion. It  is  not  in  form  and  perhaps  not  in  effect,  and  yet  the  losses  will 
doubtless  be  great  and  burdensome  to  the  persons  involved. 

In  furtherance  of  the  policy  to  prevent  trade  with  the  enemy,  and 
especially  to  prevent  trade  in  articles  of  contraband,  or  indeed  in  articles 
which  might  be  used  by  the  noncombatant  population,  a  recommendap- 
tion  of  a  very  important  and  drastic  kind  is  made  which  affects  not  only 
the  subjects  or  citizens  of  the  Allies,  but  also  the  interests  and  conduct  of 
neutrals.  Thus,  uniform  lists  of  absolute  and  conditional  contraband  are 
to  be  drawn  up,  and  their  export  is  to  be  forbidden  by  the  mother  coun- 
tries, the  dominions,  colonies,  and  protectorates  of  the  Allies.  This 
provision  is  restricted  to  the  Allied  coimtries.  The  next,  however, 
directly  affects  neutrals,  although  the  measures  in  form,  though  not  in 
effect,  only  concern  the  Allies. 

It  is  foreseen  by  the  Allies  that  articles  exported  from  their  countries 
to  neutral  countries  may  be  re-exported  from  these  latter  to  enemy 
countries  and  thus  indirectly  but  nevertheless  in  fact  find  their  way  to 
the  enemy.  Therefore,  licenses  are  to  be  refused  to  subjects  or  citizens 
of  the  Allies  to  export  commodities  to  neutral  countries  unless  there  are 
in  such  coimtries  "control  organizations  approved  by  the  Allies,"  or 
unless,  in  the  absence  of  such  organizations,  special  guarantees  are 
given  limiting  the  quantities  to  be  exported  and  placing  the  transaction 
under  the  supervision  of  Allied  consular  officers.  These  provisions  are  of 
very  great  importance  because  of  the  fact  that  British  vessels  control  the 
carrying  trade  of  the  world,  and  by  refusing  licenses  to  vessels  to  trade 
with  neutral  ports,  neutrals  are  largely  restricted  to  their  home  market 
unless  they  agree  to  regulate  their  foreign  commerce  in  such  a  way  as 
may  suit  the  interests  or  pleasure  of  the  Allies.  Regulations  of  this  kind 
are  apparently  necessary  to  complete  the  policy  of  blacklisting,  referred 
to  awpra,  p.  832,  in  connection  with  that  matter. 
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Temporary  Measures  to  he  Devised  and  Carried  irUo  Effect  by  the  AUies 
During  the  Period  of  Reconstruction  after  the  War 

In  the  first  place,  as  has  already  been  stated,  the  losses  of  the  Allied 
countries  through  acts  of  destruction,  spoliation,  and  unjust  requisition 
''are  to  be  made  good,"  and  the  Allies  pledge  themselves  "to  secure  the 
restoration  to  those  countries,  as  a  prior  claim,  of  their  raw  materials, 
industrial,  agricultural  plant  and  stock,  and  mercantile  fleet."  These 
are  unusual  provisions,  but  as  the  AUies  are  making  common  cause 
against  the  Teutonic  Powers  and  their  allies,  it  seems  equitable  that  the 
Allied  Powers  should  make  good  the  losses  suffered  for  a  common 
cause. 

Leaving  out  the  question  of  the  favored  nation  treatment  for  the 
moment,  which  forms  the  second  division  imdei'  this  heading,  the  Allies 
pledge  themselves  to  secure  for  themselves  "their  natural  resources" 
during  the  period  of  reconstruction,  and  undertake  for  this  purpose  "to 
establish  special  arrangements  to  facilitate  the  interchange  of  these 
resources." 

In  the  next  place,  to  protect  their  commerce  and  industry,  agriculture 
and  navigation  against  "economic  aggression,  resulting  from  dumping 
or  any  other  mode  of  unfair  competition,"  the  AUies  agree  to  subject 
commerce  with  the  enemy  Powers  to  special  treatment  during  a  period  of 
time  either  by  prohibiting  altogether  the  importation  of  goods  of  enemy 
origin,  or  subjecting  its  importation  "to  a  special  regime  of  an  effective 
character."  During  this  period,  the  ships  of  enemy  Powers  are  to  be 
subjected  to  special  conditions,  to  be  agreed  upon  through  diplomatic 
channels;  and  finally,  special  measures  are  to  be  taken  jointly  or  sev- 
eraUy  to  prevent  within  their  respective  territories  enemy  subjects 
from  exercising  "certain  industries  or  professions  which  concern 
national  defense  or  economic  independence." 

The  AUies  accept  the  doctrine  that  aU  treaties  of  commerce  between 
them  and  their  enemies  are  ended  by  the  war.  They  recognize  that  a 
provision  in  their  treaties  giving  favored-nation  treatment  would  inure 
to  the  benefit  of  the  Teutonic  Powers  and  their  AUies.  Therefore  they 
agree  that  the  treaties  during  the  period  of  economic  reconstruction  shall 
be  framed  in  such  a  way,  and  for  a  time  to  be  agreed  upon,  that  their 
former  enemies  shaU  not  obtain  the  benefit  of  the  favored-nation  clause. 
It  is  recognized  that  provisions  of  this  kind  wUl  bear  unequally  upon  the 
Allied  Powers,  but  that  as  it  is  in  their  common  interest  that  these 
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provisions  be  put  into  effect,  the  Allied  Powers  ''assure  each  other,  so 
far  as  possible,  compensatory  outlets  for  trade"  in  such  cases. 

Permaneni  Meaawres  of  Mutual  Assistance  and  CaUabaratian 

The  measures  of  a  permanent  kind  which  the  conference  reconmiended 
are  even  of  more  importance  than  those  relating  to  the  duration  of  the 
war  and  to  the  period  of  reconstruction.  They  are  stated  in  general 
terms,  but  with  sufficient  definiteness  to  make  it  clear  that  the  Allies 
contemplate  at  least  for  the  present  an  economic  and  conunercial  union; 
that  they  regard  themselves  as  an  economic  or  conunercial  unit,  and  that 
the  measures  to  be  framed  and  to  be  carried  into  effect  are  to  be  based 
upon  the  conception  of  the  permanent  interests  of  the  Allied  Powers 
considered  as  an  economic  commercial  unit.  Thus,  the  Allies  are  to 
take  the  necessary  steps,  and  without  delay,  "to  render  themselves 
independent  of  the  enemy  countries"  in  so  far  as  "raw  materials  and 
manufactured  articles"  are  concerned  which  they  may  deem  "essential  to 
the  normal  development  of  their  economic  activities."  The  measures  are 
to  assure  not  only  the  independence  of  the  Allies  in  the  matter  of  sources 
of  supply,  but  also  the  independeAce  of  their  "financial,  commercial, 
and  maritime  organization."  Undertakings  may  be  subsidised,  di- 
rected or  controlled  by  the  governments.  Scientific  or  technical  re- 
search may  be  encouraged  by  financial  assistance.  National  industries 
and  resources  are  to  be  developed.  Customs  duties  or  prohibitions  of  a 
temporary  or  permanent  character  may  be  imposed;  or  finally,  lest 
there  might  be  doubt,  "a  combination  of  these  different  methods"  may 
be  employed. 

The  general  pmpose,  it  would  seem,  is  sufficiently  clear.  And  yet 
the  Allies  are  careful  to  state  specifically  their  object,  whatever  method 
may  be  adopted,  and  this  object  is,  in  the  words  of  the  recommenda- 
tion, "to  increase  the  production  within  their  territories  as  a  whole  to  a 
sufficient  extent  to  enable  them  to  maintain  and  develop  their  economic 
position  and  independence  in  relation  to  enemy  countries."  The  AUies 
recognize,  apparently,  that  in  order  to  carry  into  effect  this  object  and  to 
secure  the  free,  rapid  and  inexpensive  interchange  of  their  conmiodities, 
means  of  communication  between  them  must  be  improved.  Therefore, 
they  provide  for  "the  establishment  of  direct  and  rapid  land  and  sea 
transportation  service,  at  low  rates,"  and  they  also  agree  to  provide  for 
"the  extension  and  improvement  of  postal,  telegraphic,  and  other 
commimications." 
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As  previously  pointed  out,  steps  were  to  be  taken  to  secure  uniformity 
in  the  laws  and  procedure  regarding  patents,  trade  marks,  literary  and 
artistic  copyright.  The  Allies  recognize  that  these  matters  of  a  technical 
kind  require  much  care  and  thought;  therefore  meetings  of  'technical 
delegates  are  to  take  place  in  order  that  the  laws  may  be  assimilated,  as 
far  as  possible,  and  identical  procedure  framed. 

Time  is  apparently  to  be  the  essence  of  this  contract  or  agreement. 
Therefore  in  the  final  section,  the  Powers  represented  at  the  Economic 
Ck)nference  recommend  that  these  provisions  be  put  into  effect  imme- 
diately, and  "that  their  respective  governments  shall  take,  without 
delay,  all  the  measures,  whether  temporary  or  permanent,  requisite  to 
giving  fuU  and  complete  effect  to  this  policy  forthwith,  and  to  com- 
municate to  each  other  the  decisions  arrived  at  to  attain  the  object." 

The  Allied  Powers,  although  bitterly  opposed  to  the  Teutonic  coun- 
tries and  their  methods^are  not*aty>Ve 'adoplmg'GTermaii  m"elhbas  wtieh 
they  seem  to  be  to  theif  aHvantage.  Apparently,  the  ZoUverein,  wliich 
fdrmwly  Existed  between  tHe'German  states,  and  which  was  such  a 
strong  incentive  to  political  union,  is  to  make  its  appearance  on  an 
international  scale;  and,  while  permitting  free  trade  or  freer  trade  among 
the  Allied  Powers,  a  tariff  wall  is  to  be  raised,  not  only  against  the  Teu- 
tonic Powers  and  their  allies,  but  against  other  Powers  as  well.  To  re- 
adjust the  conmiercial  relations  of  the  world,  reciprocity  treaties  will 
need  to  be  concluded,  if  the  Allies  carry  into  effect  the  recommendations 
of  their  Economic  Conference. 

Leaving  aside  the  far-reaching  effects  of  the  Economic  Conference  and 
of  the  economic  imion  which  it  either  puts  into  effect  or  foreshadows,  the 
effects  of  which  professed  economists  can  only  weigh  and  consider,  it 
seems  to  be  a  pity  from  the  international  standpoint  that  the  Allied 
Powers  should  agree  upon  a  line  of  conduct  calculated  to  separate  them 
from  instead  of  bringing  them  together  with  their  present  enemies.  The 
world  is  larger  than  the  Allies  and  their  interests.  There  is  a  society 
of  nations  in  which  each  member  is  necessary  to  the  well-being  of  the 
other,  and  each  Power  now  at  war  was  a  party  to  the  solemn  recognition 
by  the  First  and  Second  Hague  Conferences  of  the '' solidarity  imiting  the 
members  of  the  society  of  civilized  nations."  The  things  of  the  spirit 
have  their  place  in  the  world,  and  the  co-operation  of  the  nations  toward 
a  common  goal  is  more  to  be  desired  than  the  prosperity  of  any  country 
or  of  any  group  of  countries.  A  great  French  statesman  said  that  the 
delegates  to  the  Hague  Conference  were  there  to  unite — ^not  to  divide; 
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and  it  is  more  necessary  today  and  in  the  future  to  unite  the  nations  in 
spirit,  in  thought,  in  deed.  We  must  live  together  whether  we  will  or 
not,  and  wise  statesmanship  suggests  that  the  barriers  that  keep  nations 
apart  should  be  leveled,  and  that  obstacles  should  not  be  interposed  to 
their  free  and  untrammelled  commerce.  We  must  think  of  the  things 
we  have  in  common;  we  must  regard  our  civilization  as  indivisible. 
''All  are  but  parts  of  one  stupendous  whole, 
Whose  body  Nature  is,  and  God  the  soul." 

Jabces  Brown  Scott. 

the  deutschland 

The  visit  during  July  of  the  German  commercial  submarine  Deutschr 
land  to  these  shores  raises  some  interesting  problems  in  policy  as  well  as 
novel  points  in  international  law. 

Will  the  use  of  this  new  craft  effect  a  revolution  in  sea-borne  trade 
during  future  wars?  Is  it  to  the  interest  of  the  United  States  and  other 
commercial  Powers  to  encourage  this  new  method  of  blockade-running? 
What  should  be  our  national  attitude  or  poUcy  toward  the  future  com- 
mercial submarine?  What  are  the  interests  of  humanity  in  the  matter? 
Should  they  be  dealt  with  as  ordinary  merchantmen,  subject  to  the 
rights  of  visit  and  search,  or  should  some  new  rules  and  principles  of 
international  law  be  apphed  to  them?  These  are  some  of  the  questions 
which  might  be  asked  concerning  this  new  candidate  for  a  privileged 
position  in  international  intercourse  in  time  of  war. 

The  Devtschland  was,  undoubtedly,  a  vessel  of  commerce,  or  merchant- 
man, as  decided  by  our  State  Department,  and  entitled  to  at  least  the 
provisional  hospitaUty  of  our  ports.  She  had  been  thoroughly  searched 
by  the  United  States  Treasury  inspectors  and  by  naval  experts.  She 
carried  no  torpedoes  or  torpedo  tubes,  and  did  not  even  possess  the  light 
rapid-fire  guns  permitted  for  defensive  purposes  on  commercial  vessels. 

It  is  understood  that  the  diplomatic  representatives  of  France  and 
Great  Britain  filed  formal  protests  at  Washington  against  allowing  the 
German  submarine  to  leave  Baltimore,  on  the  ground  that  the  new  craft 
was  potentially  a  war-ship.  But  no  sound  reason  or  evidence  appears 
to  have  been  offered  to  substantiate  this  view. 

To  the  international  jurist  the  most  interesting  question  relates  to 
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the  applicability  to  the  new  commercial  submarine  of  the  rights  of  visit 
and  search.  Are  they  entitled  to  a  warning  and  provision  for  the  safety 
of  the  crew  and  any  possible  passengers,  as  maintained  by  our  (govern- 
ment in  the  cases  of  the  Luaitania,  Arabic^  etc.? 

In  an  interview  with  Dr.  William  Bayard  Hale,  Dr.  von  Jagow,  the 
German  Minister  of  Foreign  Affairs,  is  reported  to  have  said: 

We  claim  nothing  for  this  new  type  of  merchantman  save  that  she  is  entitled  to 
be  hailed,  visited,  and  the  crew  placed  in  safety  before  she  is  destroyed — ^the  precise 
rights  which  have  been  insisted  upon  for  every  other  merchant  ship  by  your  govern- 
ment. 

If,  after  she  is  hailed,  she  attempts  to  eBcai>e,  she  does  so  at  her  own  risk,  and  may 
properly  be  attacked  and  sunk.  But  to  allow  the  attack  inthout  wanung  upon  an 
unanned,  fragile  boat,  with  the  lives  of  the  crew  at  the  mercy  of  a  single  shot,  that  is 
something  of  which  we  refuse  to  believe  the  United  States  is  capable. 

While  the  Deuiachland  is  piu^y  a  conmierdal  enterprise,  the  German  Government 
is  naturally  watching  with  a  high  degree  of  interest  the  treatment  accorded  her  by  the 
Government  of  the  United  States,  and  it  is  certain  that  the  German  people  are  pre- 
pared to  accept  the  attitude  of  Washington  on  this  question  almost  as  decisive  on 
the  whole  subject  of  the  sincerity  of  the  professions  of  American  neutrality.^ 

True  it  is  that  the  DeiUschland  is  a  merchantman,  entitled  to  the 
provisional  hospitality  of  our  ports  as  long  as  she  and  others  of  like  kind 
remain  imarmed  for  offensive  purposes  and  engaged  in  purely  peaceful 
commercial  pursuits.  But  she  is  also  a  blockade-runner,  engaged  in  a 
highly  dangerous  business,  and  must  run  the  risks  involved  in  such  an 
enterprise. 

Amos  S.   Hbbshet. 

THE  PUBCHASE  OP  THE  DANISH  WEST  INDIES  BY  THE  UNITED  STATES  OP 

AMERICA 

On  August  4,  1916,  the  Secretary  of  State,  the  Honorable  Robert 
Lansing,  and  the  Danish  Minister,  the  Honorable  Constantin  Brun, 
signed  a  treaty,  by  the  terms  of  which  the  United  States  agreed  to  pur- 
chase and  Denmark  to  sell  the  Danish  West  Indies  for  the  sum  of 
$25,000,000.  The  treaty  was  sent  by  the  President  to  the  Senate  on 
August  9th,  accompanied  by  a  letter  of  transmittal  by  the  Honorable 
Frank  L.  Polk,  Acting  Secretary  of  State,  together  with  a  declaration 
made  by  the  Secretary  of  State  that  the  United  States  will  not  object 

^  Cited  from  The  Fatherland  for  July  26,  1916. 
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to  the  extension  by  Denmark  of  its  political  and  economic  interests  to 
the  whole  of  Greenland. 

The  treaty  was  favorably  reported  to  the  Senate  by  the  CkHnmittee 
on  Foreign  Relations,  and  on  September  7th,  it  was  advised  and  con- 
sented to  by  the  Senate.  As,  however,  the  injunction  of  secrecy  has  not 
been  removed,  and  as  the  two  governments  appear  to  have  agreed  that 
the  text  of  the  treaty  will  not  be  published  without  a  special  agreement 
on  their  part,  the  Journal  cannot  print  the  treaty,  and  it  is  only  in  a 
position  to  state  its  terms  in  the  very  general  way  in  which  they  have 
appeared  in  the  press.  When  the  injunction  of  secrecy  has  been  removed 
and  the  treaty  is  made  public,  the  Journal  will  print  the  text  from  official 
sources.  In  the  meantime,  it  is  of  interest  to  give  in  summary  form  the 
terms  of  the  treaty  as  they  appear  in  the  press,  and  to  make  some  ob- 
servations upon  the  previous  attempts  to  purchase  the  islands  and  upon 
the  principles  of  policy  involved. 

It  appears  that  the  treaty  consists  of  twelve  articles,  as  compared  with 
the  treaty  of  1902  which  consisted  of  seven  for  the  purchase  of  the  is- 
lands, ratified  by  the  United  States  but  rejected  by  Denmark.  It  is 
said  that  the  most  important  changes  in  the  new  treaty  are  those  to  be 
foimd  in  Article  3,  enumerating  the  grants  and  concessions  relating  to 
the  islands  which  the  United  States  assumes  and  agrees  to  maintain. 
The  territory  ceded  is  said  to  be  the  Islands  of  St.  Thomas,  St.  John,  and 
St.  Croix,  together  with  the  adjacent  islands  and  rocks.  The  smnmary 
states  further  that  Denmark  conveys  all  its  rights  of  property  of  all  and 
every  kind  or  description  which  it  holds  in  the  islands,  and  all  appur- 
tenances thereto.  Doubtless  the  treaty,  as  is  usual  in  such  cases,  enu- 
merates the  rights,  franchises,  and  privileges,  in  order  that  there  may  be 
no  doubt  as  to  the  exact  nature  and  extent  of  the  conveyance,  but  for 
present  purposes,  the  above  seems  to  be  a  sufficient  statement. 

In  the  next  place,  it  is  said  that  Article  2  guarantees  that  the  convey- 
ance is  free  from  all  encumbrances  excepting  such  as  are  spedficaDy 
stated  and  set  forth  in  the  treaty,  and  it  is  understood  that  Article  3 
deals  with  this  subject.  In  the  absence  of  the  official  text,  it  is  perhi^K 
unwise  to  attempt  to  give  the  contents  of  this  article,  as  the  enumeration 
may  be  either  inaccurate  or  fragmentary.  Doubtless  the  reservations 
from  the  grant  and  the  obligations  assumed  by  the  United  States  were 
satisfactory  in  themselves  or  were  explained  to  the  satisfaction  of  the 
Senate,  otherwise  that  cautious  body  would  not  have  given  its  advice 
and  consent. 
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The  treaty  is  also  said  to  contain  agreements  to  the  effect  that  Danish 
subjects  of  the  islands  desiring  to  retain  their  citiaenship  may  do  so  by  a 
declaration  made  within  a  year  of  the  exchange  of  ratifications  of  the 
treaty,  and  that  in  default  thereof,  the  alliance  of  Danish  subjects 
shall  be  considered  as  passing  with  the  cession  of  the  islands  to  the  United 
States;  that  cases  on  trial  or  on  appeal  in  the  courts  shall  be  prosecuted 
to  final  judgment  in  accordance  with  the  law  and  procedure  in  force  at 
the  time  of  cession;  that  Danish  subjects  of  the  islands  shall  be  accorded 
the  enjoyment  of  any  interests  that  they  may  legally  have  in  copyrights 
and  patents  at  the  date  of  the  convention;  and  that  in  default  of  stipula- 
tions to  the  contrary,  all  treaties,  conventions  and  international  agree- 
ments to  which  the  two  countries  are  parties  and  existing  at  the  time  of 
the  cession  shall  be  extended  and  shall  apply  to  the  islands.  It  is  to  be 
expected  that  a  treaty  of  this  nature,  including  as  it  does  a  conveyance 
with  reservations,  may  give  rise  to  differences  of  opinion,  and  that  the 
applicability  to  the  islands  of  treaties,  conventions  and  international 
agreements  may  well  be  the  subject  of  disputes.  The  treaty,  however, 
foresees  such  contingencies,  and  provides,  as  was  to  be  expected,  that 
differences  of  opinion  regarding  the  interpretation  or  application  of  the 
treaty  which  diplomacy  has  failed  to  adjust,  shall  be  referred  for  settle- 
ment to  the  Permanent  Court  of  Arbitration  at  The  Hague. 

Assuming  that  the  treaty  is  in  its  main  lines  as  above  set  forth  it  is  in 
itself  proof  positive  that  the  United  States  wants  to  acquire  the  islands, 
because  if  it  were  not  very  desirous  to  obtain  them,  it  would  not  offer 
the  tidy  sum  of  $25,000,000  for  their  cession. 

As  a  matter  of  fact,  the  United  States  has  wanted  the  islands  for  a 
long  time,  so  that  in  a  very  young  coimtry  such  as  ours,  their  acquisition 
may  be  said  to  be  the  traditional  policy  of  the  United  States.  The 
project  seems  to  have  originated  with  Secretary  of  State  Seward,  who,  as 
Senator  and  before  becoming  Secretary  of  State,  uttered  a  famous 
prediction,  not  verified  indeed  during  his  lifetime,  but  which  at  the 
present  day  can  not  be  gainsaid.  "The  Pacific  Ocean,"  he  ventured  to 
say,  "its  shores,  its  islands,  and  the  vast  regions  beyond,  will  become  the 
chief  theatre  of  events  in  the  world's  great  Hereafter."  ^ 

On  November  18,  1901,  the  so-called  Hay-Pauncefote  Treaty  was 

signed  between  Great  Britain  and  the  United  States,  giving  the  latter  a 

free  hand  in  the  construction  of  a  ship  canal  between  the  Atlantic  and  the 

Pacific.     On  November  18,  1903,  a  treaty  was  negotiated  between 

1  John  W.  Foflter'B  American  Diplomacy  in  the  Orient,  1903,  p.  136. 
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Panama  and  the  United  States  granting  the  latter  an  exclusive  right  of 
way  through  the  Isthmus  of  Panama  to  construct  this  ship  canal.  The 
canal  was  opened  to  the  commerce  of  all  countries  upon  equal  terms 
on  May  18,  1914. 

It  was  natural  that  Mr.  Seward  should  have,  as  Secretary  of  State, 
taken  the  first  steps  to  acquire  an  approach  to  the  Pacific  and  indeed  a 
further  foothold  upon  its  waters,  which  in  his  opinion,  were  to  become 
"the  chief  theatre  of  events  in  the  world's  great  Hereafter."  He  ac- 
quired by  purchase  from  Russia,  as  we  aU  know,  the  vast  domain  of 
Alaska  for  the  bagatelle  of  $7,200,000.  He  attempted  to  acquire  also 
by  purchase  the  outpost  to  the  Pacific.  At  a  dinner  at  the  French 
ligation  in  January,  1865,  Mr.  Seward,  then  Secretary  of  State,  ex- 
pressed to  the  Danish  Charg^  d'Affaires  the  desire  of  the  United  States 
to  buy  the  Danish  West  Indies.  The  Charg^  was  himself  opposed  to  the 
sale  and,  under  instructions  from  his  government,  advised  that  the 
negotiations  be  dropped.  In  April,  President  Lincoln  was  assassinated, 
and  Mr.  Seward  himself  gravely  wounded.  Upon  Ins  recovery,  he 
broached  the  subject  again  to  the  Danish  Charge,  who  stated  that, 
although  his  government  did  not  desire  to  sell,  it  was  nevertheless  not 
unwilling  to  consider  the  Secretary's  propositions.  Mr.  Seward  visited 
St.  Thomas,  and  convinced  himself  of  the  necessity  of  the  purchase. 
On  July  17,  1867,  Secretary  Seward  offered  on  behalf  of  the  United 
States  the  sum  of  $5,000,000  for  the  three  Danish  Islands  of  St.  Thomas, 
St.  John  and  Santa  Cruz.  As  Denmark  was  not  desirous  of  selling, 
it  was  natural  that  the  price  should  be  objected  to.  The  Dane  asked 
$15,000,000  for  the  three  islands,  or  $10,000,000  for  St.  Thomas  and  St. 
John,  with  the  option  of  taking  Santa  Cruz  for  an  additional  $5,000,000. 
It  was  also  explained  to  Mr.  Seward  that  the  Danish  Parliament  would 
need  to  consent  to  the  cession  and  that  the  consent  of  the  islanders, 
freely  and  formally  given,  would  be  a  further  requisite.*    Secretary 

'  Denmark  was  especially  anxious  to  have  the  islands  vote  upon  the  cession  because 
it  hoped  that  a  vote  of  the  inhabitants  of  Schieswig  would,  under  the  terms  of  Arti- 
cle V  of  the  Treaty  of  Prague  of  1866,  result  in  the  reacquisition  of  the  northern  part 
of  Schleswig-Holstein,  of  which  it  had  been  dispossessed  by  Prussia  and  Austria  two 
years  previously.  Article  V  of  the  treaty  provideS  that "  the  populations  of  the  North 
of  Schieswig  shall  be  again  united  with  Denmark  in  the  event  of  thdr  expressing  a 
desire  so  to  be  by  a  vote  freely  exercised." 

But  the  Dane  was  doomed  to  disappointment.  This  provision  was  a  sop  to  Na- 
poleon III,  the  high  priest  of  the  plebiscite;  it  was  not  a  promise  made  in  a  treaty  with 
Denmark,  but  in  one  to  Austria,  and  it  was  abrogated  with  the  assent  oi  Austria  in 
the  Treaty  of  Vienna  of  October  11,  1878. 
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Seward  rejected  the  price,  and  balked  at  the  consent  of  the  islanders. 
But  as  he  was  set  upon  the  acquisition,  at  least  of  St.  John  and  St. 
Thomas,  he  agreed  on  behalf  of  the  Government  to  pay  $7,500,000  for 
them  and  to  concede  the  question  of  vote.  Denmark  agreed  to  these 
terms  and,  therefore,  on  October  24,  1867,  the  treaty  was  signed. 

But  a  lion  stood  in  the  way — a  very  formidable  one,  which  could  be 
neither  flattered  nor  cajoled  into  approval  of  the  transaction.  One 
Charles  Sumner,  then  Chairman  of  the  Foreign  Relations  Committee  of 
the  Senate,  opposed  the  purchase.  And  although  the  islanders  voted  in 
favor  of  the  cession,  and  although  Secretary  Seward  urged  favorable 
action  on  the  part  of  the  Senate,  the  date  named  in  the  treaty  for  ratifi- 
cation, February  22,  1868,  passed  without  action.  The  time  was  ex- 
tended, and  Seward  again  urged  the  Senate  to  act,  but  Sumner  was  both 
deaf  and  obdurate.  He  was  bitterly  opposed  to  President  Johnson,  as  he 
was  later  opposed  to  President  Grant,  and  during  the  presidency  of  the 
latter  Sumner  reported  the  treaty  adversely  on  March  24,  1870  and  the 
Senate  declined  its  advice  and  consent.  The  treaty  therefore  was  never 
ratified.  The  reason  and  consequences  are  thus  stated  by  the  late 
Eugene  Schuyler: 

Denmark  had  no  particular  desire  to  sell  to  the  United  States,  but  was  persuaded 
to  do  so.  The  inhabitants  of  the  islands  had  already  voted  to  accept  the  United 
States  as  their  sovereign.  The  late  Mr.  Charles  Sumner,  then  Chaiiman  of  the  Com- 
mittee on  Foreign  Relations  of  the  Senate,  who  was  engaged  in  a  personal  quarrel 
with  the  administration,  simply  refused  to  report  back  the  treaty  to  the  Senate,  and 
he  was  supported  by  a  sufficient  niunber  of  his  committee  and  of  Senators  to  enable 
the  matter  to  be  l^t  in  this  position.  It  required  new  negotiations  to  prolong  the 
term  of  ratification,  and  it  was  with  great  difficulty  that  in  a  subsequent  session  the 
treaty  was  finally  brought  before  the  Senate  and  rejected.  As  may  be  imagined,  our 
friendly  relations  with  Denmark  were  conraderably  impaired  by  this  method  of  doing 
business.' 

In  1892,  negotiations  were  re-opened  during  the  Secretaryship  of 
State  of  the  Honorable  John  W.  Foster,  but  in  view  of  a  change  of  ad- 
ministration, no  steps  were  taken.  The  matter  was  also  considered  by 
Mr.  Olney,  when  Secretary  of  State,  and  the  Spanish-American  War,  the 
acquisition  of  Porto  Rico,  and  the  negotiation  of  the  Hay-Pauncefote 
Treaty  brought  the  purchase  again  to  the  fore  because  the  three  islands 
are,  as  it  were,  a  prolongation  of  Porto  Rico,  which  was  ceded  by  Spain 
to  the  United  States  in  1898. 

>  Eugene  Schuyler's  American  Diplomacy,  1886,  pp.  23-24. 
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Indeed  before  the  Spanish-American  War  in  1898,  but  when  it  was 
impending,  Senator  Lodge  m^ed  the  purchase  of  the  islands  as  a  naval 
and  coaling  station.  A  bill  was  accordingly  reported  on  March  31, 1898, 
authorizing  the  President  to  acquire  the  islands  for  this  purpose,  ac- 
companied by  a  valuable  report  by  Senator  Lodge.  The  bill  was  not 
acted  upon. 

In  1902  the  two  countries  agreed  to  the  purchase  and  conveyance  of 
the  islands  for  the  sum  of  five  million  dollars,  and  on  January  24, 1902,  a 
treaty  providing  for  this  was  signed.  It  was  advised  and  consented  to  by 
the  Senate,  but  Denmark  failed  this  time  to  ratify  it. 

Europeans  sometimes  express  displeasure  with  American  methods  of 
ratifying  treaties  which  have  been  signed  by  American  diplomats  duly 
authorized  so  to  do.  But  some  European  countries  require  the  approval 
of  the  legislature  and  it  is  believed  that,  after  the  present  unspeakable 
war,  the  wings  of  a  monarch  or  two  will  be  clipped,  at  least  their  coun- 
tries will  never  be  safe  over  night  if  irresponsible  persons  are  allowed  to 
make  foreign  compacts  and  keep  them  secret,  or  indeed,  if  they  be  per- 
mitted to  ratify  treaties,  although  made  public,  without  the  advice  and 
consent  of  an  internal  body  more  or  less  subject  to  the  control  of  the 
people,  who  pay  dearly  for  their  rulers'  mistakes. 

Denmark  is  one  of  these  countries. 

By  Article  XXIII  of  the  Constitution  of  1849,  the  consent  of  the 
Rigsdag  was  specifically  required  to  treaties  of  cession.  A  well  informed 
writer  thus  states  the  present  practice  of  Denmark: 

It  IS  expressly  provided  in  Article  XLVII  of  the  preseat  Constitution  that  no  tax 
can  be  impoaed,  altered  or  abolished,  no  loan  be  assumed,  nor  any  domains  belonging 
to  the  state  be  alienated,  except  in  virtue  of  a  law.  *  *  *  The  treaty  signed 
Januazy  24,  1902,  for  the  cession  to  the  United  States  of  the  Danish  West  Indies, 
failed  becauise  of  the  refusal  of  the  Rigsdag  to  give  its  consent.  It  appears  to  be  the 
practice  not  to  ratify  treaties  that  require  le^pslation  to  render  them  effective  and 
binding  on  individual  subjects,  or  that  involve  an  expeoditure,  until  the  necessary 
measures  have  been  adopted  by  the  Rigsdag.* 

The  cession  of  the  islands  is  again  before  the  Rigsdag,  and  it  is  for  its 
members  to  decide  whether  they  will  or  will  not  part  with  their  foothold 
in  the  Western  World.  The  price  of  real  estate  has  gone  up  since  1902 
when  five  million  dollars  were  imacceptable.  If  it  is  a  matter  of  price, 
five  times  that  sum  may  be  persuasive,  for  the  Old  World  is  not  averse 
to  the  dollars  of  the  new.    But  this  is  not  a  question  of  dollars  to  the 

*  Crandall's  Treaties,  Their  Making  and  Enforcement,  2nd  ed.  1916,  p.  332. 
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Dane,  who  did  not  propose  to  sell;  it  was  Seward  and  it  is  Seward's 
countrymen  who  flip  the  coin  in  their  faces.  It  is  a  question  of  lessening 
their  national  domains  already  lessened  by  their  southern  neighbor. 
The  islands  are  comparatively  valueless  to  Denmark,  and  they  would 
only  be  a  cause  of  war  with  the  United  States  if  they  passed  into  other 
hands  without  the  consent  of  the  United  States,  and  the  United  States  is 
not  inclined  to  consent  for  the  reasons  set  forth  by  Senator  Lodge  in  his 
report  to  the  Senate  from  the  Foreign  Relations  Committee: 

The  arguments  in  favor  of  the  poesession  of  these  islands  can  be  briefly  stated,  and 
appear  to  the  undersigned  to  be  unanswerable.  So  long  as  these  islands  are  in  the 
market  there  is  always  the  danger  that  some  European  Power  may  purchase  or  tiy 
to  purchase  them.  This  would  be  an  infraction  of  the  Monroe  Doctrine,  and  would 
at  once  involve  the  United  States  in  a  very  serious  difficulty  with  the  European 
Power  which  sought  possession  of  the  islands.  In  the  interest  of  peace,  it  is  of  great 
importance  that  these  islands  should  pass  into  the  hands  of  the  United*  States  and 
cease  to  be  a  possible  source  of  foreign  complications,  which  might  easily  lead  to  war. 

From  a  miUtary  point  of  view  the  value  of  these  islands  to  the  United  States  can 
hardly  be  overestimated.  We  have  always  been  anxious  to  have  a  good  naval  and 
coaling  station  in  the  West  Indies.  Important  in  time  of  peace,  such  a  station  would 
be  essential  to  our  safety  in  time  of  war.  Successive  administrations  have  labored  to 
secure  a  West  Indian  naval  station.  During  the  war  of  the  rebellion  the  United 
States  leased  the  harbor  of  St.  Nicholas  from  Ha3rti  for  this  purpose.  General  Grant 
endeavored  during  his  presidency  to  secure  Samana  Bay.  The  effort  to  obtain  the 
Danish  Islands,  as  has  been  shown,  was  begun  by  Mr.  Seward  during  the  presidency 
of  Abraham  Lincoln.  The  fine  harbor  of  St.  Thomas  fulfills  all  the  required  naval  and 
military  conditions. 

As  has  been  pointed  out  by  Captain  Mahan,  it  is  one  of  the  great  strategic  points 
in  the  West  Indies.  The  population  of  the  three  islands  is  only  33,000,  oi  whom 
nearly  30,000  are  negroes,  the  others  being  chiefly  of  English  or  Danish  extraction. 
There  is  no  possibility  of  any  material  increase  in  the  poptdation,  and  annexation 
would  never  involve  at  any  time  the  troublesome  question  of  Statehood.  The  Danish 
Islands  could  easily  be  governed  as  a  Territory — could  be  readily  defended  from 
attack,  occupy  a  commanding  strategic  position,  and  are  of  incalculable  value  to  the 
United  States,  not  only  as  a  part  of  the  national  defense,  but  as  removing  by  their 
possession  a  very  probable  cause  of  foreign  complications.* 

James  Brown  Scott. 

THE  TREATY  BETWEEN  THE  UNITED  STATES  AND  HAITI  OF  SEPTEMBER  16, 

1915 

On  May  3, 1916,  there  were  exchanged  at  Washington  the  ratifications 
of  the  treaty  signed  at  Port-au-Prince  on  September  16,  1915,  having 
for  its  object,  as  stated  in  the  preamble  to  remedy  the  present  condi- 
■  Senate  Executive  Report  No.  I,  57th  Congress,  First  Session. 
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tions  of  the  revenues  and  finances  of  Haiti,  to  maintain  the  tranquility 
of  the  Republic  and  to  carry  out  plans  for  the  economic  development 
and  prosperity  of  the  Republic  and  its  people,  with  which  aims  and 
objects  the  United  States  expresses  itself  as  being  in  full  sympathy  and 
toward  the  accomplishment  of  which  it  is  desirous  in  all  proper  ways  to 
contribute.^  That  the  misfortunes  of  the  black  republic  of  the  Caribbean, 
to  which  the  preamble  to  the  treaty  alludes,  are  only  too  true  is  evidenced 
by  the  record  of  events  in  that  country.  The  complications  with  foreign 
Powers  growing  out  of  the  inabiUty  of  the  Republic  to  meet  its  financial 
obligations,  the  repeated  revolutionary  wars  in  which  the  native  blood  has 
been  shed,  in  some  instances  in  the  most  shocking  manner;  the  backward 
state  of  the  development  of  the  resources  of  what  is  acknowledged  to  be  a 
rich  and  fertile  country  and  the  consequent  poverty  of  its  people,  are  all 
matters  of  which  the  casual  observer  of  current  events  is  aware. 

Were  these  unfortunate  conditions  the  result  of  some  temporary 
derangement  in  the  domestic  affairs  of  Haiti,  there  might  be  some  ques- 
tion as  to  the  expediency  and  propriety  of  the  intervention  of  the  United 
States.  Unfortunately,  however,  instead  of  such  conditions  being  of  a 
temporary  nature  they  seem  to  the  sympathetic  critic  to  have  existed  too 
long  almost  as  a  part,  one  might  say,  of  the  national  life  of  the  Republic. 
The  present  treaty  is  not  the  first  attempt  on  the  part  of  enlightened 
leaders  of  Haiti  to  secure  order  and  peace  in  their  coimtry  by  appealing 
to  its  happier  neighbor  of  the  North.  The  United  States,  however, 
adhering  strictly  to  its  policy  of  non-intervention  in  the  domestic  affairs 
of  other  nations  of  the  Western  as  well  as  of  the  Eastern  Hemisphere,  has 
always  heretofore  turned  a  deaf  ear  to  such  appeals.  But  the  construc- 
tion of  the  Panama  Canal  as  a  national  enterprise  of  the  United  States, 
now  regarded  as  a  vital  spot  in  the  self-preservation  of  the  nation,  has 
made  it  essential  that  conditions  should  not  be  permitted  to  continue 
to  exist  which  would  justify  any  foreign  Power  in  establishing  itself  in 
the  vicinity  of  the  canal  and  thus  become  a  menace  to  it  in  case  the 
friendly  relations  of  such  a  Power  with  the  United  States  should  un- 
fortunately be  interrupted.  In  consequence,  a  notable  change  has  taken 
place  in  the  attitude  of  the  United  States  toward  coimtries  bordering  on 
the  Caribbean  Sea,  and  in  recent  years,  instead  of  repelling  their  ad- 
vances, the  United  States  has  welcomed  their  appeals  for  material  and 
moral  aid,  and  it  is  believed  that  those  coimtries  which  have  been  so 
fortunate  as  to  receive  such  aid  are  better  off  as  the  result. 

^  The  text  of  the  treaty  is  printed  in  the  Supplement  to  this  Joubnal,  p.  234. 
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An  examination  of  the  provisions  of  the  treaty  will  disclose  the  extent 
and  nature  of  the  new  relations  between  the  contracting  parties. 

Article  I  pledges  the  good  offices  of  the  United  States  to  aid  Haiti  in 
the  proper  and  efficient  development  of  the  agricultm*al,  mineral  and 
commercial  resom-ces  of  the  latter  on  a  firm  and  solid  basis. 

The  control  of  customs  houses  has  always  been  one  of  the  first  objec- 
tives of  revolutions  and  the  improper  use  of  the  funds  there  collected 
has  too  often  been  the  cause  of  complications  with  foreign  Powers. 
Article  II,  therefore,  places  the  responsibility  of  collecting  and  applying 
the  customs  receipts  upon  a  General  Receiver  who,  with  necessary  aids 
and  employees,  is  to  be  nominated  by  the  President  of  the  United  States 
and  thereupon  appointed  by  the  President  of  Haiti.  This  provision 
differs  in  form,  but  not  in  substance,  from  a  similar  provision  in  the  Re- 
ceivership Convention  between  the  United  States  and  Santo  Domingo, 
Haiti's  neighbor  upon  the  island  occupied  by  the  two  republics.  Under 
the  Dominican  Convention  the  General  Receiver  and  his  assistants  and 
employees  are  appointed  directly  by  the  President  of  the  United  States 
instead  of  being  nominated  by  him  for  appointment  by  the  President  of 
Santo  Domingo.  While  the  result  is  the  same  in  each  case,  the  procedure 
adopted  in  the  case  of  Haiti  seems  to  have  more  regard  for  the  sover- 
eignty of  the  Republic. 

It  is  further  provided  in  Article  II  that  a  Financial  Adviser,  similarly 
nominated  and  appointed,  shall  be  attached  to  the  Ministry  of  Finance 
for  the  purpose  of  devising  an  adequate  system  of  public  accounting, 
aiding  in  increasing  the  revenues  and  adjusting  them  to  the  expenses, 
inquiring  into  the  validity  of  the  debts  of  the  Republic,  enlightening  both 
governments  with  reference  to  all  eventual  debts,  reconunending  im- 
proved methods  of  collecting  and  applying  the  revenues,  and  making 
such  other  recommendations  to  the  Ministry  of  Finance  as  may  be 
deemed  necessary  for  the  welfare  and  prosperity  of  Haiti,  and  the  latter 
official  is  required  to  lend  efficient  aid  to  give  effect  to  all  of  such  pro- 
posals and  labors.  It  is  further  provided  in  Article  IV  that  the  Financial 
Adviser  shall,  in  co-operation  with  the  Government  of  Haiti,  collate, 
classify,  and  make  a  full  statement  of  all  the  debts  of  the  Republic,  the 
amounts,  character,  maturity  and  condition  thereof,  and  the  interest 
accruing  and  the  sinking  fund  requisite  to  their  final  discharge.  No  such 
provisions  are  found  in  the  convention  with  Santo  Domingo,  for  the  rea- 
son that  the  adjustment  and  settlement  of  the  debts  and  claims  of  Santo 
Domingo  had  been  previously  arranged  by  a  financial  adviser  designated 
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by  the  United  States^  and  his  work  was  performed  before  the  oonventicm 
was  concluded  and  the  general  results  thereof  were  set  out  in  the  preamble. 

In  order  to  enable  the  General  Receiver  properly  to  exercise  his  func- 
tions, Article  III  requires  the  Government  of  Haiti  to  provide  by  law  or 
appropriate  decrees  for  the  payment  of  all  customs  duties  to  the  General 
Receiver,  and  to  extend  to  him  and  to  the  Financial  Adviser  all  needful 
aid  and  protection  in  the  execution  of  the  powers  conferred  and  duties 
imposed  upon  them,  and  the  United  States  on  its  part  is  to  extend  like 
aid  and  protection.  The  necessity  for  such  a  provision  is  obvious,  for 
unless  the  General  Receiver  has  the  proper  authority  and  protection 
guaranteed  by  both  contracting  parties,  the  fulfillment  of  the  terms  of 
the  treaty  might  easily  be  placed  in  jeopardy.  A  similar  provision  is 
contained  in  the  Dominican  Receiver^p  Convention. 

Article  V  of  the  treaty  prescribes  how  the  funds  collected  by  the 
General  Receiver  shall  be  applied,  namely,  first,  to  the  salaries  and 
expenses  of  the  Receivership  and  of  the  Financial  Adviser,  which,  under 
Article  VI  shall  not  exceed  five  per  cent  of  the  collections  and  receipts 
from  customs  duties  unless  by  agreement  of  the  two  Governments; 
secondly,  to  the  interest  and  sinking  fund  of  the  public  debt;  thirdly,  to 
the  maintenance  of  a  constabulary,  referred  to  in  a  later  article  of  the 
treaty;  and,  finally,  the  remainder  to  be  paid  to  the  Haitian  Govern- 
ment for  its  current  expenses.  The  Dominican  Receivership  Convention 
likewise  contains  detailed  stipulations  concerning  the  application  of  the 
funds  collected.  They  necessarily  differ  in  detail  to  conform  to  the 
provisions  of  the  loan  contract,  the  execution  of  which  was  the  principal 
object  of  the  Dominican  Convention. 

The  General  Receiver  is  required  by  Article  VII  to  make  monthly 
reports  to  the  appropriate  officer  of  the  Republic  of  Haiti  and  to  the 
Department  of  State  of  the  United  States,  which  reports  shall  be  open  to 
inspection  and  verification  at  all  times  by  the  appropriate  authorities  of 
each  of  the  contracting  governments.  An  identical  provision  is  con- 
tained in  the  Dominican  Receivership  Convention. 

In  order  to  safeguard  Haiti  against  the  unwise  accumulation  of  debts, 
it  is  provided  in  Article  VIII  that  Haiti  shall  not  increase  its  public  debt 
except*  by  previous  agreement  with  the  President  of  the  United  States. 
A  like  provision  is  found  in  the  Dominican  Convention,  with  the  inters 
esting  distinction  that  the  previous  agreement  under  the  latter  conven- 
tion is  made  with  the  Government  of  the  United  States  instead  of  with 
the  President  of  the  United  States.    The  change  of  phraseology  is  no 
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doubt  due  to  the  desire  to  remove  any  question  that  such  an  agreement 
can  be  made  by  the  President  as  an  executive  act  as  distinct  from  an 
agreement  by  the  Government  of  the  United  States  requiring  the  advice 
and  consent  of  the  Senate. 

Article  VIII  contains  a  further  provision  that  the  Republic  of  Haiti 
shaU  not  contract  any  debt  or  assume  any  financial  obligation  imless  the 
ordinary  revenues  of  the  Republic  available  for  that  purpose  after  de- 
fraying the  expenses  of  the  government,  shall  be  adequate  to  pay  the 
interest  and  provide  a  sinking  fund  for  the  final  discharge  of  such  debt. 
This  provision  is  not  taken  from  the  Dominican  Receivership  Conven- 
tion, but  is  modeled  after  Article  II  of  the  Piatt  Amendment  to  the  Con- 
stitution of  Cuba  and  incorporated  as  Article  II  in  the  treaty  between 
the  United  States  and  Cuba,  concluded  May  22,  1903. 

By  Article  IX  Haiti  further  agrees  not  to  modify  the  customs  duties  in 
a  manner  to  reduce  the  revenues  therefrom  without  a  previous  agree- 
ment with  the  President  of  the  United  States.  A  similar  provision  is 
contained  in  the  Dominican  Receivership  Convention.  This  article  of 
the  Haitian  Treaty  contains  an  additional  pledge  by  the  Government  of 
Haiti  to  co-operate  with  the  Financial  Adviser  in  his  recommendations 
for  improvements  in  collecting  and  disbursing  the  revenues  and  for  new 
sources  of  needed  income. 

The  foregoing  provisions  relate  to  the  revenues  and  finances  of  the 
RepubUc.  Article  X  is  designed  to  carry  out  the  second  object  of  the 
treaty,  namely,  the  maintenance  of  the  tranquility  of  the  Republic. 
Under  this  article  the  Haitian  Government,  in  order  to  preserve  domestic 
peace,  secure  individual  rights  and  the  observance  of  the  present  treaty, 
obligates  itself  to  create  without  delay  an  efficient  constabulary,  both 
urban  and  rural.  This  constabulary  is  to  be  composed  of  native  Haitians, 
organized  and  officered  by  Americans  appointed  by  the  President  of 
Haiti  upon  the  nomination  of  the  President  of  the  United  States.  Haiti 
agrees  to  clothe  the  American  officers  with  proper  and  necessary  author- 
ity and  to  uphold  them  in  the  performance  of  their  functions.  They 
are  to  be  replaced  by  Haitians  who  are  found  to  be  qualified  after  exam- 
ination conducted  under  the  direction  of  a  board  to  be  selected  by  the 
senior  American  officer  and  in  the  presence  of  a  representative  of  Haiti. 
In  order  to  prevent  factional  strife  and  disturbances,  it  is  specifically 
provided  in  this  article  that  the  constabulary  shall  have,  under  the  direc- 
tion of  the  Haitian  Government,  supervision  and  control  of  arms  and  am- 
munition, miUtary  supplies  and  traffic  therein  throughout  the  country. 
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Article  XI  of  the  treaty  foUows  the  Piatt  Amendment  to  the  C<hi- 
stitution  of  Cuba  (Article  I)  by  providing  that  Haiti  shall  not  surrender 
any  of  the  territory  of  the  Republic  by  sale,  lease,  or  otherwise,  or  juris- 
diction over  such  territory,  to  any  foreign  government  or  Power,  nor 
enter  into  any  treaty  or  contract  with  any  foreign  Power  or  Powers  that 
will  impair  or  tend  to  impair  the  independence  of  Haiti. 

To  take  care  of  the  foreign  claims  against  Haiti,  Article  XII  provides 
that  that  government  shall  execute  with  the  United  States  a  protocol  for 
the  settlement  of  such  claims  by  arbitration  or  otherwise.  It  would 
appear  from  the  wording  of  this  article  that  the  United  States  is  to  be  a 
party  to  such  settlement. 

The  final  object  of  the  treaty,  namely,  the  economic  development  of 
the  RepubUc  and  the  prosperity  of  its  people,  is  taken  care  of  in  Arti- 
cle XIII,  which  provides  for  the  appointment  of  an  engineer  or  engi- 
neers by  the  President  of  Haiti  upon  the  nomination  of  the  President  of 
the  United  States  for  the  execution  of  such  measures  as,  in  the  opinion 
of  the  two  contracting  parties,  may  be  necessary  for  the  sanitation  and 
pubUc  improvement  of  the  Republic  of  Haiti. 

There  then  follows  in  Article  XIV,  first,  a  general  provision  that  the 
high  contracting  parties  shall  take  such  steps  as  may  be  necessary  to 
insure  the  complete  attainment  of  any  of  the  objects  comprehended  in 
the  treaty,  and,  secondly,  another  provision  taken  from  the  Piatt  Amend- 
ment to  the  Constitution  of  Cuba  whereby  it  is  agreed  that  the  United 
States  shall,  should  the  necessity  arise,  lend  its  aid  for  the  preservation 
of  Haitian  independence  and  the  maintenance  of  a  government  adequate 
for  the  protection  of  life,  property  and  individual  liberty  (See  Article  lU 
of  the  Piatt  Amendment).* 

Article  XV  contains  the  usual  provisions  concerning  ratifications,  and 
Article  XVI  provides  that  the  treaty  shaU  remain  in  force  for  ten  years 
and  for  another  ten  years  if,  for  specific  reasons  presented  by  either  of  the 
high  contracting  parties,  the  purpose  of  the  treaty  has  not  been  fully 
accomplished. 

The  treaty  will  thus  be  seen  to  be  a  composite  of  provisions  taken  from 
conventions  which  have  previously  been  concluded  by  the  United  States 
and  tested  by  actual  experience,  namely,  the  Piatt  Amendment  to  the 
Constitution  of  Cuba  and  the  Dominican  Receivership  Convention. 
The  provisions  concerning  the  Financial  Adviser  and  the  constabulary, 

'  For  an  interpretation  by  Mr.  Root  of  this  expression  as  used  in  the  Piatt  Amend- 
ment, see  this  Journal,  Volume  8,  p.  887. 
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not  found  in  either  of  the  documents  mentioned,  follow  in  many  respects 
the  informal  agreement  between  the  United  States  and  Liberia,  the 
customs  of  which  are  now  being  administered  by  a  receivership  headed  by 
an  American  official  designated  by  the  President  of  the  United  States 
and  appointed  by  the  President  of  Liberia. 

The  treaty  has  been  popularly  referred  to  as  a  protectorate  treaty. 
While  protection  is  afforded  under  its  terms  in  all  needed  respects,  the 
treaty,  like  its  predecessors,  the  Dominican  Receivership  Convention 
and  the  Piatt  Amendment,  lacks  one  essential  element  of  a  real  protect- 
orate, namely,  the  conduct  of  the  foreign  relations  of  the  protected 
country  by  the  protecting  country.  The  condition  created  by  the  treaty 
is  more  analogous  technically  to  the  spheres  of  influence  claimed  by 
European  Powers  in  certain  parts  of  the  world,  but  with  this  very  im- 
portant distinction,  that  the  European  spheres  of  influence  are  primarily 
maintained  for  the  commercial  advantage  of  and  exploitation  by  the 
dominant  state,  while  in  the  case  of  Haiti  and  other  countries  similarly 
situated,  the  motives  underlying  the  arrangements  are  the  domestic  se- 
curity, economic  development  and  national  prosperity  of  the  Caribbean 
countries  and  the  self-defense  of  the  United  States. 

Georqe  a.  Finch. 

the  execution  op  captain  fryatt 

On  June  23, 1916,  the  steamer  Brussels,  belonging  to  the  Great  Extern 
Railway,  was  captured  by  German  warships.  The  captain  of  the  Brus- 
sels, one  Charles  Fryatt  by  name,  a  British  subject,  was  taken  to  2See- 
brugge  in  Belgium,  tried  by  a  German  court  martial  at  Bruges  on 
July  27th,  condemned  to  death  by  shooting,  and  executed  the  afternoon 
of  the  same  day,  for  having  attempted,  on  March  20,  1915,  to  ram  the 
German  submarine  U-33. 

The  facts  surrounding  the  capture,  trial  and  execution  of  Captain 
Fryatt  and  the  justification  for  the  action  of  the  German  authorities  in 
the  premises  are  contained  in  what  purport  to  be  official  statements  of 
the  German  Government,  the  material  portions  of  which  are  quoted  with- 
out comment.  On  July  28th,  the  day  after  the  execution,  a  despatch, 
said  to  be  a  German  communique,  appeared  in  the  press,  which  reads  in 
part  as  follows: 

The  accused  was  condemned  to  death  because,  although  he  was  not  a  member  of  a 
oombatant  force,  he  made  an  attempt  on  the  afternoon  of  March  20, 1915,  to  ram  the 
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Gennan  submarine  U-33  near  the  Maas  lightship.  The  accused,  as  well  as  the  fint 
officer  and  the  chief  engineer  of  the  steamer,  reoeiyed  at  the  time  from  the  British 
Admiralty  a  gold  watch  as  a  reward  of  his  brave  conduct  on  that  occasion,  and  his 
action  was  mentioned  with  praise  in  the  House  of  Commons. 

On  the  occasion  in  question,  disregarding  the  U-boat's  signal  to  stop  and  show  his 
national  flag,  he  turned  at  a  critical  moment  at  high  speed  on  the  submarine,  which 
escaped  the  steamer  by  a  few  meters  only  by  immediately  diving.  He  confessed  that 
in  so  doing  he  had  acted  in  accordance  with  the  instructions  of  the  Admiralty. 

One  of  the  many  nefarious /rafic-^ret^r  proceedings  of  the  British  merchant  marine 
against  our  war  vessels  has  thus  found  a  belated  but  merited  eicpi&tion.^ 

On  the  10th  of  August,  the  German  Government  issued  a  further  state- 
ment justifying  Captain  Fryatt's  execution,  apparently  in  reply  to 
criticism  of  the  act  on  the  part  of  the  British  Government  and  press. 
This  statement  follows: 

It  is  only  too  intelligible  that  the  English  Government  attempts  to  justify  Ci^tain 
Fiyatt's  action,  for  it  is  itself  in  a  high  degree  a  fellow-culprit.  Captain  Fiyatt, 
acting  as  he  did,  acted  only  on  the  advice  of  his  government. 

The  British  Government's  statement  intentionally  mislflads  the  public.  Ci4>taan 
Fryatt  did  not  attempt  to  forestall  an  under-water  attack,  without  warning,  by  the 
submarine.  The  U-boat  was  above  water,  and  signaled  to  him  when  above  water  to 
stop,  according  to  the  international  code  of  naval  warfare.  Therefore,  he  did  not 
merely  attempt  to  save  the  lives  of  his  crew,  because  they  were  not  endangered. 
Moreover,  on  March  28,  1915,  Captain  Fryatt  allowed  the  submarine,  which  was 
approaching  his  ship  for  the  purposes  of  examination,  to  draw  up  close,  so  as  to  ram 
her  suddenly  and  unexpectedly,  his  object  bong  to  destroy  her,  and  so  gain  the  re- 
ward offered  by  the  British  Government.  This  act  was  not  an  act  of  sdf-def  ense,  but 
a  cunning  attack  by  hired  assassins.  Captain  Fryatt  boasted  of  his  action,  though 
happily  he  failed  to  attain  his  object.  This  was  brought  home  to  him  during  the  trial 
by  witnesses  from  the  crew  of  the  submarine  in  question,  whose  evidence  was  against 
him.  The  British  Parliament  believed  he  had  succeeded  and  praised  his  conduct,  and 
the  British  Government  rewarded  him. 

The  German  War  Tribunal  sentenced  him  to  death  because  he  had  performed  an 
act  of  war  against  the  Gennan  sea  forces,  although  he  did  not  belong  to  the  armed 
forces  of  his  country.  He  was  not  deliberately  shot  in  cold  blood  without  due  con- 
sideration, as  the  British  Government  asserts,  but  he  was  shot  as  a/ranoiireur,  after 
calm  consideration  and  thorough  investigation.  As  martial  law  on  land  protects  the 
soldiery  against  assassination,  by  threatening  the  offender  with  .the  penalty  of  death, 
so  it  protects  the  members  of  the  sea  forces  against  assassination  at  sea.  Germany 
will  continue  to  use  this  law  of  warfare  in  order  to  save  her  submarine  crews  from 
becoming  the  victims  of  franc^^vrevrs  at  sea.* 

It  is  not  the  pmpose  of  the  present  comment  to  discuss  the  facts  of 
the  case,  or  to  «ift  and  weigh  conflicting  evidence,  but,  accepting  the 

1  New  York  Times  Current  History,  September,  1916,  p.  1017.       •  Ibid.,  p.  1019. 
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Geiman  statement  of  the  facts  of  the  case  to  be  correct  for  present  pur- 
poses, to  refer  to  some  authorities  which  may  seem  to  throw  light  upon 
the  principle  of  law  supposed  to  be  involved. 

The  question  involved  in  the  case  appears  to  be  whether  a  belligerent 
merchant  vessel  has  the  right  to  resist  visit  and  search  by  an  armed 
vessel  of  the  enemy,  or  whether  it  is  the  duty  of  a  belligerent  merchant- 
man to  allow  visit  and  search  without  resistance.  In  approaching  this 
question,  a  distinction  must  be  drawn  between  the  right  and  duty  of  a 
neutral  ship,  on  the  one  hand,  and  of  a  belligerent  ship  on  the  other. 
It  is  law  and  practice,  for  which  no  authority  need  be  cited,  that  a  neu- 
tral ship  must  allow  visit  and  search,  and  that  if  it  attempts  to  resist,  or 
if  it  does  resist,  it  subjects  itself  to  capture.  The  reason  for  this  is  that  a 
neutral  merchantman  is  not  liable  to  capture  merely  because  it  is  a 
neutral  vessel  met  upon  the  high  seas,  but  only  if  it  is  engaged  in  an  act 
or  transaction  which  imder  international  law  allows  a  belligerent  to 
capture  it.  Under  law  and  practice,  innocent  and  unoffending  private 
property  of  the  enemy  is  liable  to  capture  upon  the  high  seas,  and  visit 
and  search,  which  in  the  case  of  the  neutral  merchantman  is  in  the 
nature  of  inquiry,  is,  in  the  case  of  the  enemy  merchantman,  an  attack, 
a  hostile  act  culminating  in  capture.  Ajs  the  steamer  Brussels  was  an 
enemy,  not  a  neutral,  merchantman,  this  phase  of  the  subject  will  not 
be  pursued  further,  but  it  has  been  mentioned  to  clear  up  a  confusion  of 
ideas  which  seems  to  exist  on  this  subject. 

In  the  case  of  the  Nereide  (9  Cranch,  388),  decided  by  the  Supreme 
Court  of  the  United  States  in  1815,  and  involving  the  question  whether  a 
neutral  had  a  right  to  place  his  goods  on  an  armed  belligerent  merchant- 
man, and  whether  the  goods  were  forfeited  by  a  resistance  of  the  vessel 
in  which  the  owner  of  the  goods  took  no  part.  Chief  Justice  Marshall 
considered  in  a  broad  and  masterly  way  the  status  of  a  belligerent  mer- 
chantman, armed  or  unarmed,  and  its  right  and  duty  to  resist  capture. 
The  Chief  Justice  held  that  the  neutral  could  use  indiscriminately  an 
armed  or  an  unarmed  belligerent  vessel,  and  that,  in  so  far  as  the  present 
question  was  concerned,  there  was  no  difference  between  either.  At 
least  he  failed  to  discover  or  to  state  it.  ''It  is  difficult,"  he  said,  ''to 
perceive  in  this  argument  an3rthing  which  does  not  also  apply  to  an 
unarmed  vessel.  In  both  instances  it  is  the  right  and  the  duty  of  the 
carrier  to  avoid  capture  and  to  prevent  search.  There  is  no  difference 
except  in  the  degree  of  capacity  to  carry  this  duty  into  effect."  And  in 
the  case  of  the  Atalanta  (3  Wheaton,  409),  decided  in  1818,  which  was 
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in  the  nature  of  an  appeal  from  the  decision  of  the  Supreme  Court  in 
the  case  of  the  Nereide,  Mr.  Justice  Johnson,  distinguishing  between  the 
case  of  a  neutral  and  a  belligerent  vessel,  thus  stated  what  is  beUeved  to 
be  the  law  as  well  as  the  rule  of  reason  within  the  compass  of  a  single 
sentence:  ''Resistance,  either  real  or  constructive,  by  a  neutral  carrier,  is, 
with  a  view  to  the  law  of  nations,  unlawful;  but  not  so,  with  the  hostile 
carrier;  she  had  a  right  to  resist,  and  in  her  case,  therefore,  there  is  no 
offense  committed,  to  communicate  a  taint  to  her  cargo." 

Within  a  twelvemonth  of  the  outbreak  of  the  present  miserable  and 
insensate  war,  the  question  of  the  right  of  a  private  vessel  of  the  enemy 
to  defend  itself  was  raised  and  discussed  at  the  meeting  of  the  Institute  of 
International  Law  held  at  Oxford  in  the  month  of  August,  1913.  The 
meeting  was  said  to  be  the  largest  and  best  attended  which  the  Institute 
had  held,  and  there  were  pubUcists  in  attendance  unofficially  represent- 
ing fifteen  countries,  among  them  Great  Britain,  France,  Germany, 
Austria-Hungary,  Italy,  and  the  United  States.  The  question  was 
raised  and  discussed.  Exception  was  taken  to  the  third  paragraph  of 
Article  13  of  the  proposed  Manual  of  Maritime  Warfare,  then  under 
consideration,  and  which,  adopted  by  the  Institute  at  the  Oxford  session, 
is  therefore  called  the  Oxford  Manual  of  Naval  War.  The  article  in 
question  is  Article  12  of  the  Manual  as  adopted  and  paragraph  3  of  the 
draft  is  the  third  paragraph  of  Article  12  as  adopted.    Article  12  reads: 

Article  12.  PrwUeering,  private  vessdSf  fyMic  vesdds  not  toarships.  Privateering 
is  forbidden. 

Apart  from  the  conditions  laid  down  in  Articles  3  and  following,  neither  public  nor 
private  vessels,  nor  their  personnel,  may  conmiit  acts  of  hostility  against  the  enemy. 

Both  may,  however,  use  force  to  defend  themselves  against  the  attack  of  an  enemy 
vessel.* 

When  Article  13  of  the  proposed  draft  was  taken  up,  Mr.  Triepel, 
professor  of  international  law  in  the  University  of  Berlin,  moved  the 
suppression  of  the  third  paragraph  thereof  recognizing  the  right  of 
private  belligerent  vessels  to  defend  themselves  against  attack.  He  said 
that  ''a  merchantman  never  has  the  right  to  defend  itself  even  if  the 
attack  of  which  it  is  the  object  is  unlawful.  It  is  not  for  the  vessel  to 
decide  this  question  for  itself."  Mr.  Oppenheim,  professor  of  interna- 
tional law  in  the  University  of  Cambridge,  moved  on  the  contrary  that 

*  Resolutions  of  the  Institute  of  International  Law,  Carnegie  Endowment,  1916, 
p.  177. 
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''the  Institute  maintain  the  principle  based  on  custom  which  allows  a 
private  vessel  to  defend  itself." 

Mr.  Edward  Rolin-Jaequemyns,  taldng  part  in  a  later  stage  of  the 
discussion,  expressed  the  opinion  that 

Sufficient  account  was  not  taken  of  the  difference  between  the  rules  of  belligerency 
and  the  rules  of  neutrality.  Doubtless  the  neutral  which  resists  loses  the  benefit  of  its 
neutral  status,  but  in  the  Manual  only  the  rules  of  belligerency  should  be  considered. 
The  case  considered  in  the  third  paragraph  of  Article  13  is  that  of  a  vessel  representing 
in  itself  a  considerable  force.  The  commission  did  not  consider  it  possible  to  admit 
that  a  very  large  merchantman,  manifestly  superior  in  force  to  a  little  war  vessel, 
should  necessarily  submit  to  the  injunctions  of  the  latter.  If  it  should  succumb  in  the 
struggle,  it  could  be  captured,  but  it  could  not  be  considered  as  having  violated  the 
rules  of  the  law  of  nations.  Such  is  the  exact  sense  which  the  conmiission  has  as- 
cribed to  Article  13,  paragraph  3. 

Mr.  Triepel  thereupon  declared  that  he  would  be  disposed  to  retain 
the  third  paragraph  of  Article  13,  on  the  condition  that  there  be  added 
to  it  the  words  ''visit  is  not  to  be  considered  as  an  attack!" 

The  late  Professor  Fiore,  of  Italy,  considered  the  question  as  very- 
simple.  "Force,"  he  said,  "ought  to  be  met  by  force,  no  matter  how 
this  force  is  manifested." 

Lord  Reay,  of  Great  Britain,  in  support  of  Fiore's  view,  asked  that 
the  Institute  vote  Article  13  as  it  was  drafted  in  the  project  submitted 
by  the  commission.  He  stated  that  the  lawfulness  of  the  permission 
given  by  the  Admiralty  to  certain  large  vessels  to  carry  four  cannon  had 
been  contested  even  by  intelligent  persons.  The  text  of  the  third  para- 
graph of  Article  13  would  dissipate  all  objections  on  this  point.  Lord 
Reay  therefore  asked  the  Institute  to  assert  for  merchant  vessels  the 
right  of  legitimate  defense  in  the  conditions  stated. 

Mr.  Clunet,  of  France,  also  asked  the  Institute  to  admit  the  right  of 
legitimate  defense,  saying  that  an  enemy  vessel  which  is  subject  to  cap- 
ture could  not  be  asked  to  court  capture.  And  he  also  stated  that  be- 
tween belligerents,  international  law  is  not  violated  by  the  exercise  of 
the  right  of  legitimate  defense  inserted  in  the  third  paragraph  of  Arti- 
cle 13. 

In  the  end,  after  all  members  and  associates  had  taken  part  in  the 
discussion  who  cared  to  do  so,  as  the  minutes  expressly  state,  "Article  13 
in  the  form  in  which  it  was  proposed  by  the  commission  was  adopted  by 
the  institute  by  a  large  majority." 

It  is  the  rule  of  the  Institute  for  each  member  or  associate  to  answer 
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to  his  name  in  the  roll  call  and  to  vote  for  or  against  the  project  as  a 
whole  after  the  different  articles  have  been  discussed  and  accepted  one 
by  one.  The  project  containing  the  right  of  a  merchant  vessel  to  defend 
itself  was  adopted  after  five  days'  consideration  by  the  vote  of  53  of  the 
54  members,  including  therein  Professor  Triepel.  The  54th  member, 
Mr.  Anzilotti,  of  Italy,  abstained  from  voting  because  he  was  not  in 
favor  of  some  of  the  principles  contained  in  the  Manual  and  because  he 
did  not  care  to  approve  the  resolutions  adopted  at  the  Christiania  ses- 
sion, in  which  he  did  not  take  part. 

Therefore,  as  late  as  August,  1913,  the  overwhelming  consensus  of 
living  publicists  was  in  favor  of  the  right  on  the  part  of  a  belligerent 
merchant  vessel  to  defend  itself  from  attack.  It  should  also  be  said  in 
this  connection  that  at  the  same  session  of  the  Institute,  and  in  connec- 
tion with  this  same  article  and  paragraph,  a  proposition  was  made  and 
voted  down  that  a  belligerent  merchantman  was  not  justified  in  con- 
sidering the  signal  or  order  of  an  enemy  war  vessel  to  stop  as  an  attack 
justifjdng  the  use  of  force  on  the  part  of  the  belligerent  merchantman.^ 

In  this  connection,  it  is  of  very  great  importance  to  quote  a  passage 
from  a  German  publicist  who  has  made  a  specialty  of  the  law  of  maritime 
warfare,  who  was  aware  of  the  discussion  which  took  place  in  the  In- 
stitute of  International  Law  concerning  the  right  of  an  enemy  merchant 
vessel  to  use  force  to  defend  itself  against  attack,  and  who  was  also 
familiar  with  the  views  expressed  by  Professor  Oppenheim  in  favor  of  the 
right,  and  by  Professor  Triepel  against  the  right,  in  articles  which  ap- 
peared in  the  Zeitschrift  fur  Vdlkerrecht  in  1914,  of  which  periodical 
Dr.  Hans  Wehberg,  for  it  is  to  him  reference  is  made,  was  then  an  asso- 
ciate editor.  It  is  also  to  be  borne  in  mind  that  Dr.  Wehberg's  work, 
to  which  reference  is  made,  is  entitled  The  Law  of  Maritime  Warfare, 
that  it  was  published  in  1915,  and  that  in  the  text  it  considers  events  of 
the  war  in  so  far  as  they  concern  maritime  warfare  down  to  the  middle 
of  November,  1914.  In  a  section  of  this  work  dealing  with  resistance  to 
visit,  pages  282-288,  Dr.  Wehberg  considers  the  very  subject  in  ques- 
tion. In  the  introductory  passages,  he  calls  attention  to  the  differences 
between  the  laws  of  land  and  maritime  warfare,  and  states  the  confusion 
which  results  if  they  be  not  kept  separate  and  distinct.  He  illustrates 
this  point  by  sa3ring  that  it  would  be^^  unjustifiable  to  say  that  armed 
resistance  by  noncombatants  was  e/cluded  in  maritime  warfare  because 
it  was  not  permitted  in  land  warfare,  as  it  would  be  to  say  that  private 

«  Annuaire  de  VlnoaiU  de  DraU  IfUematUnud,  1913,  Vol.  26,  pp.  51&-521,  607-^09. 
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property  of  the  enemy  could  not  be  captured  on  the  high  seas  because 
private  property  of  the  enemy  on  land  was  not  subject  to  capture.  While 
admitting  that  warfare  is  only  permitted  on  land  between  organized 
forces  of  the  enemy,  he  immediately  adds  that  the  question  of  armed 
resistance  of  enemy  merchantmen  has  not  been  the  subject  of  discussion 
among  modem  nations.  After  having  made  these  introductory  observa- 
tions rejecting  the  applicability  of  the  principles  of  land  warfare  to  naval 
warfare,  and  reprobating  the  tendency  of  theorists  to  decide  special 
cases  by  general  principles  to  which  they  do  not  apply,  Dr.  Wehberg 
thus  continues: 

The  resistance  of  enemy  merchant  ships  to  capture  would  be  then  only  inadmissible 
if  a  rule  against  this  had  found  common  recognition.  But  in  truth,  no  single  example 
can  be  produced  from  international  precedents  in  which  the  states  have  held  resist- 
ance as  illegal.  Rather,  in  the  celebrated  decision  of  Lord  Stowell  in  the  case  of  the 
Catharina  ElizabeUif  resistance  was  declared  permissible,  and  Article  10  of  the  Amer^ 
ican  Navcd  War  Code  takes  the  same  viewpoint.  Also  by  far  the  greater  number  of 
authors  and  the  Institute  of  International  Law  share  this  view. 

Also  de  lege  ferenda  the  prevailing  view  is  to  be  advocated.  Should  great  merchant 
ships  worth  millions  allow  themselves  to  be  taken  by  smaller  ships  only  because  the 
latter  comply  with  the  requirements  of  a  so-called  warship?    *    *    * 

The  enemy  merchant  ship  has  then  the  right  of  defense  against  enemy  attack,  and 
this  light  it  can  exercise  against  visit;  for  this  is  indeed  the  first  act  of  capture.  The 
attacked  merchant  ship  can  indeed  itself  seize  the  overpowered  warship  as  a  prize.* 

Dr.  Georg  Schramm,  Adviser  to  the  German  Admiralty,  and  Professor 
Heinrich  Triepel,  are  the  chief,  if  not  the  only,  German  pubUcists  who 
have  denied  the  right  of  the  belligerent  merchant  ship  to  arm  itself 
against  attack  and  to  defend  itself  if  attacked.  In  his  work  entitled  Das 
PrisenredU  in  seiner  Netiesten  GestaU,  which  may  be  translated  as  "Prize 
Law  in  its  Newest  or  Latest  Form,"  Dr.  Schramm  says: 

A  merchantman  has  no  right  of  self-defense  against  the  lawful  exerdse  of  the  right 
of  stoppage,  search,  and  seizure.  Self-defense  is  to  be  understood  as  a  defense  against 
an  urUaiofrd  interference  with  lawful  property.  But  in  exercnsing  the  aforementioned 
rights  the  belligerent  keeps  within  the  sphere  of  his  recognized  rights,  and  therefore 
does  not  act  contrary  to  law.  The  merehantman  must  therefore  tolerate  this  inter- 
ference of  the  belligerent;  a  defense,  that  is,  an  action  for  the  purpose  of  warding  him 
o£F,  on  the  part  of  the  merehantman,  would,  on  the  contrary,  constitute  an  encroach- 
ment upon  the  sphere  of  rights  of  the  belligerent.  This  applies  in  general  to  both 
neutral  and  hostile  merchantmen.  The  latter  have  no  exceptional  status.  They  like- 
wise have  no  right  of  self-defense.    The  contrary  view,  which  has  been  held  even  in 

»  HancOmch  dea  VoUcerrechts,  Vol.  IV,  pts.  1  and  2  (Das  Seekriegsrecht),  pp.  284-285. 
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modem  literature,  especially  English  and  American,  and  which  would  attribute  to 
the  crew  of  a  hostile  merchantman  the  status  of  combatants  with  respect  to  the 
enemy  warship,  is  based  not  only  on  an  absolute  misjudgment  of  the  modem  idea  of 
the  legal  regulation  of  warfare  as  an  armed  conflict  between  naJbums,  but  also  on  a 
denial  of  the  legal  maxim  which,  in  land  and  naval  war,  grants  only  to  the  orgavixeA 
forces  of  the  nations  the  authority  to  employ  aimed  force  in  both  attack  and  defense. 
This  view  is  moreover  illogical;  for  if  hostile  merchantmen,  which  owing  to  their 
very  status  as  hostile  ships  are  with  few  exceptions  subject  to  capture  and  confisca- 
tion, were  to  be  granted  a  right  of  resistance,  then  such  authority  would  with  all  the 
more  right  have  to  be  conceded  to  neviral  ships,  which  are  allowed  on  general  prin- 
ciples to  travel  about  freely  even  in  naval  war  and  are  subject  to  sdzure  only  under 
certain  conditions  (as  in  case  of  breach  of  blockade,  the  conveyance  of  contraband, 
etc.,)  as  well  as,  under  certain  circumstances  (not  always)  to  confiscation.  And 
nevertheless  even  those  authors  who  would  concede  an  exceptional  status  to  hostile 
merchantmen  recognize  the  fact  of  forcible  resistance  on  the  part  of  neutral  m€s<- 
chantmen  as  a  ground  justifying  the  confiscation  of  the  ship.  It  is  worthy  of  ranark 
that  this  doctrine  that  hostile  merchantmen  possess  a  right  of  defense  as  against  the 
lawful  acts  of  a  warship  of  the  enemy,  while  held  only  sporadically  in  the  literature 
on  the  subject  and  lacking  a  legal  basis  from  the  standpoint  of  the  modem  law  of  war, 
has  yet,  here  and  there  been  recognized  in  the  prize  law  provisions  of  individual 
nations.  For  instance.  Article  209  of  the  Italian  Codice  per  la  marina  mereanHle 
of  October  24, 1877,  contains  the  following  provision:  '^  Merchantmmi  when  attacked 
by  ships,  even  hy  warafdps,  may  defend  themselves  and  capture  them;  they  may  also 
go  to  the  defense  of  any  other  national  or  aUied  ships  which  are  being  attadced  and 
join  with  them  to  capture  prizes."  Article  210  of  the  said  Codice  furtJier  states  that 
in  case  a  hostile  ship  ''seen  from  the  shore  of  the  state"  were  to  attempt  to  a^ture 
a  prize,  any  national  would  be  entitled  to  arm  a  ship  {di  formare  armamenU),  and 
go  to  the  assistance  of  the  merchantman  attacked.  Article  15  of  the  Rusnan  Prize 
Regulations  ci  March  27,  1895,  is  also  pertinent  to  the  subject;  it  declares:  "This 
right  (that  is,  the  right  to  stop,  search  and  seize  merchantmen  and  their  cargoes)  is 
conceded  to  merchantmen  in  the  following  cases  only:  (1)  in  case  of  attack  by  allied 
or  suspected  vessels,  and  (2)  when  it  is  necessary  to  go  to  the  assistance  of  Rus^an  or 
neutral  vessels  attacked  by  the  enemy."  A  similar  process  of  reasoning  prompted  the 
provision  of  Article  10,  paragraph  2  of  the  Naval  War  Code  which  recognizes  the 
claim  to  the  treatment  as  prisoners  of  war  on  the  part  of  the  crew  of  hostile  meF> 
chantmen  who  are  captured  while  engaged  in  self-defense  or  who  have  resisted  attadc 
in  order  to  protect  the  ship  entrusted  to  them.  In  so  far  as  these  provisions  are  not 
directed  to  the  warding  off  of  piratical  attacks  of  merchantmen,  they  are  without  any 
legal  foundation.    (Pages  908-^10.) 

To  these  contentions  of  Dr.  Schramm,  Professer  Oppenheim,  of  the 
University  of  Cambridge,  has  replied  in  a  German  article  entitled  "The 
Position  of  Enemy  Merchant  Ships  in  Maritime  Warfare,"  contributed 
to  the  Zeitschrift  fur  VdUcerrechts,  Vrf.  8,  pp.  154^169.  Professor  A. 
Pierce  Higgins  considers  Professor  Oppenheim's  reply  to  be  unanswer- 
able, but  Professor  Triepel  does  not  share  this  view,  and  has  himself 
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made  a  reply  entitled  '' Resistance  against  Seizure  of  Ekiemy  Merchant 
Ships/'  likewise  contributed  to  the  same  German  journal  of  international 
law.  An  article  by  Professor  Higgins  himself,  entitled  "Armed  Mer- 
chant Ships,"  is  printed  in  this  Journal  for  October,  1914  (Vol.  8), 
p.  706. 

Professor  Triepel  concedes  that  the  right  of  an  enemy  merchant  ship 
to  defend  itself  against  capture  is  admitted  with  scarcely  a  dissenting 
voice  by  the  pubUcists  of  different  nationalities,  including  those  of 
Germany,  and  he  also  concedes  that  the  practice  of  nations  in  so  far  as 
a  practice  exists  is  in  favor  of  the  right.  He  states,  and  properly,  that 
the  consensus  of  pubUcists  does  not  make  a  rule  of  international  law, 
and  he  claims  and  exercises  the  right  of  examining  the  question  on 
principle.  He  quotes  Professor  Oppenheim's  statement  that  the  pub- 
Ucists are  in  favor  of  the  rjight  of  a  merchant  ship  to  defend  itself,  and 
adds: 

He  is  right.  The  literature  is  upon  his  side.  Not  only  in  the  English  and  the 
Anglo-American  works  on  international  law  and  especially  on  maritime  law,  but  also 
in  the  French,  Belgian,  Italian,  and  Swedish  science,  the  right  of  self-defense  as  far 
as  I  can  see  is  generally  acknowledged.  Only  in  very  isolated  cases  a  doubt  is  ven- 
tured. The  majority  of  the  later  German  writers  maintain  silence  on  the  question. 
In  the  older  writers,  the  English  doctrine  is  followed.* 

And  in  the  footnotes  to  the  passage  quoted,  he  enimierates  the  author- 
ities which  overwhelmingly  sustain  the  right.  In  the  matter  of  practice. 
Professor  Triepel  claims  that  the  only  adjudged  cases  are  to  be  found  in 
English  and  American  courts.  These  are  The  Caiherina  Elizabeth  (5  C. 
Rob.  232),  decided  in  1804,  m  which  Sir  WilUam  Scott,  later  Lord 
Stowell,  after  sa3ring  that  a  neutral  could  not  resist  visit  and  search,  went 
on  to  say  "  with  an  enemy  master,  the  case  is  very  different.  No  duty  is 
violated  by  such  an  act  on  his  part — lupum  aurilms  teneo — and  if  he  can 
withdraw  himself,  he  has  a  right  so  to  do."  The  other  is  the  case  of 
The  Nereide,  from  which  the  passage  has  already  been  quoted  in  which 
Chief  Justice  Marshall  holds  that  it  is  both  the  right  and  the  duty  of  an 
enemy  merchantman  to  defend  itself  from  capture. 

To  break  the  force  of  these  precedents  admitting  the  right  of  self- 
defense,  and  they  are  the  only  adjudged  cases  apparently  on  the  sub- 
ject. Professor  Triepel  insists  that  neither  the  decision  of  a  national  court 
nor  of  a  prize  court  in  a  particular  country  binds  a  foreign  coimtry.   This 

•ZeUackriftfur  Volkerrecht,  1914  (Vol.  VIII),  p.  391. 
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contention  may  be  admitted.  It  is,  however,  equally  clear  that  the 
views  of  Dr.  Schramm  and  of  Professor  Triepel  do  not  bind  a  fordgn 
comitry,  and  a  decision  of  the  Supreme  Court  of  the  United  States  can 
be  quoted,  if  it  were  needed,  to  the  effect  that  even  the  views  of  Germany 
or  of  any  other  nation  do  not  and  can  not  of  themselves  make  inter- 
national law/ 

The  truth  seems  to  be  that  the  change  in  maritime  warfare  in  which 
merchant  vessels  would  have  no  chance  to  protect  themselves  against 
heavily-armed  cruisers,  and  the  abolition  of  privateering  by  the  Declara- 
tion of  Paris,  caused  the  merchantmen,  armed  or  imarmed,  to  be  lost 
sight  of.  The  practice  of  many  nations  since  the  Declaration  of  Paris  in 
granting  subventions  to  shipbuilders  on  condition  that  merchant  vessels 
be  built  in  such  a  way  that  they  can  be  converted  into  auxiliary  cruisers 
in  case  of  war,  the  actual  conversion  of  sdkne  such  vessels  by  Russia 
during  the  war  with  Japan,  and  the  claim  and  exercise  by  such  vessels 
of  belligerent  rights,  called  attention  again  to  the  merchantman  as  of 
possible  use  in  naval  warfare. 

The  speech  of  Mr.  Winston  Churchill  in  the  House  of  Commons, 
March  26,  1913,  at  which  time  he  was  First  Lord  of  the  Admiralty, 
announcing  that  Great  Britain  had  adopted  the  policy  of  placing  armar 
ment  upon  merchant  vessels  in  order  that  they  might  defend  themselves 
against  attack,  led  to  a  reconsideration  in  certain  quarters,  especially  in 
Germany,  of  the  whole  subject.  Those  who  deny  the  right  of  the  mer- 
chant vessel  to  defend  itself  insist  that  by  the  abolition  of  privateering 
warfare  on  the  high  seas  has  become  a  contest  between  state  and  state, 
in  which  only  duly  commissioned  public  vessels  can  take  part.  They 
do  not  deny  that  a  merchant  vessel  may  be  converted  into  a  man-of-war. 
Indeed,  the  right  so  to  do  is  in  their  opinion  not  open  to  question,  and 
they  insist  that  merchant  vessels  can  be  converted  into  warships,  not 
merely  in  the  ports  of  the  country  whose  flag  it  flies,  but  also  upon  the 

"*  See  the  decision  of  Chief  Justice  Marehall  ia  the  case  of  The  ArUdope,  (10  Whea- 
ton,  66, 122),  decided  in  1825,  in  which  he  held:  **  No  piindple  of  general  law  is  more 
universally  acknowledged,  than  the  perfect  equality  of  nations.  Rusma  and  Geneva 
have  equal  rights.  It  results  from  this  equality,  that  no  one  can  rightfully  impose  a 
rule  on  another.  Each  legislates  for  itsdf,  but  its  legislation  can  operate  on  itself 
alone.  A  right,  then,  which  is  vested  in  all,  by  the  consent  of  all,  can  be  divested 
only  by  consent;  and  this  [slave]  trade,  in  which  all  have  participated,  must  remain 
lawful  to  those  who  can  not  be  induced  to  relinquish  it.  As  no  nation  can  prescribe 
a  rule  for  others,  none  can  make  a  law  of  nations;  and  this  traffic  remains  lawful  to 
those  whose  governments  have  not  forbidden  if 
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high  seas.  They  maintain,  however,  that  until  the  merchant  vessel  has 
been  converted  into  a  public  vessel  by  an  act  of  the  government,  manned 
and  officered  by  the  naval  authorities  and  subordinated  to  naval  disci- 
pline, the  vessel  has  not  legally  changed  its  commercial  character  and 
that  it  has  not  acquired  the  right  to  use  force.  This  is  to  appeal  to  the 
7th  Convention  of  the  Second  Hague  Conference  relating  to  the  Conver- 
sion of  Merchant  Ships  into  War  Ships,  the  only  international  treaty 
dealing  with  the  subject,  of  which  the  articles  in  point  follow: 

A  merchant  ship  converted  into  a  war-ship  can  not  have  the  rights  and  duties 
accruing  to  such  vessels  unless  it  is  placed  under  the  direct  authority,  immediate 
control,  and  responsibility  of  the  Power  whose  flag  it  flies.    (Article  1.) 

Merchant  ships  oonvwted  into  waiHships  must  bear  the  external  marks  which 
distinguish  the  wainahips  of  their  nationality.    (Article  2.) 

The  commander  must  be  in  the  service  of  the  state  and  duly  commisBioned  by  the 
competent  authorities.  His  name  musl^  figure  on  the  list  of  the  officers  of  the  fighting 
fleet.    (Articles.) 

The  crew  must  be  subject  to  military  discipline.    (Article  4.) 

Every  merchant  ship  converted  into  a  waiHahip  must  observe  in  its  operations  the 
laws  and  customs  of  war.    (Article  5.) 

A  belligerent  who  converts  a  merchant  ship  into  a  war-ship  must,  as  soon  as  possi- 
ble, announce  such  conversion  in  the  list  of  waiHships.    (Article  6.)  * 

But  the  7th  article  of  this  convention  provides  that  its  terms  ''do  not 
apply  except  between  contracting  Powers,  and  then  only  if  all  the  bellig- 
erents are  parties  to  the  convention."  Of  the  belligerents  in  the  present 
war,  the  following  have  not  ratified  it:  Bulgaria,  Italy,  Montenegro, 
Serbia.  Because  of  this  state  of  facts,  the  convention  has  never  bound 
any  of  the  belligerents,  because  it  was  not  ratified  by  Serbia,  and  the 
present  war  began  on  the  28th  day  of  July,  1914,  by  the  declaration  of 
war  by  Austria-Hungary  against  Serbia. 

It  therefore  appears  that  there  is  no  international  agreement  that 
only  merchant  vessels  which  have  been  converted  into  war  vessels  ac- 
cording to  the  terms  of  Convention  No.  7  are  to  be  allowed  the  use  of 
force,  especially  in  self-defense.  In  the  absence  of  an  international  agree- 
ment to  this  eflfect,  the  rule  of  law,  not  created  but  declared  by  Lord 
Stowell  and  Chief  Justice  Marshall  as  the  practice  of  nations,  obtains, 
and  if  it  is  true  that  ''no  nation  can  prescribe  a  rule  for  others,''  and 
"none  can  make  a  law  of  nations,"  it  follows  that  the  attempt  of  Ger- 
many to  deprive  belligerent  merchant  vessels  of  the  right  to  resist  an 

'  The  Hague  Conventions  and  Dedaratbns  of  1899  and  1907,  Carnegie  Endow- 
ment, 1915,  p.  146. 
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attack  of  the  enemy  does  not  change  the  law  of  nations  which  permits 
this  right;  and  if  the  mimicipal  law  of  a  country  has  no  extra-territorial 
effect,  the  adoption  by  Germany  of  such  a  rule  can  not  deprive  Great 
Britain  of  the  right  to  order  its  merchant  vessels  to  resist  an  attanpt  to 
capture  them. 

It  is  to  be  remembered  that  in  the  German  communique  of  July  28th 
it  is  stated  that  Captain  Fryatt  confessed  that  in  attempting  to  ram 
the  German  submarine  USS  "he  had  acted  in  accordance  with  the 
instructions  of  the  Admiralty/'  It  may  well  be  that  a  German  subma- 
rine is  a  very  frail  craft  and  that  it  may  be  run  down  by  a  steamer  which 
attacks  it  and  rams  it.  But  if  the  belligerent  merchant  vessel  has  the 
right  to  resist  capture,  it  has  the  right  to  use  an  amount  of  force  which 
may  result  in  the  destruction  of  the  enemy  vessel  which  seeks  to  attack 
it. 

It  is  difficult  to  reconcile  the  action  of  the  German  authorities  in 
executing  Captain  Fryatt  with  the  appendix  to  the  prize  code  of  the 
German  Empire,  which  was  in  force  on  March  28,  1915,  when  Captain 
Fryatt  attempted  to  ram  the  German  submarine  USS,  The  appendix 
referred  to  is  an  order  dated  June  22,  1914,  instructing  commanders 
"in  respect  of  their  conduct  when  encoimtering  armed  merchant  vessels 
during  war,"  and  annexed  to  the  prize  code  drafted  in  1909,  and  pro- 
claimed as  the  law  of  the  empire  on  August  3,  1914,  upon  the  outbreak 
of  the  war.    Article  2  of  this  appendix  reads  as  follows: 

If  an  anned  enemy  merchant  vessel  offers  anned  resistance  against  measures  taken 
under  the  law  of  prize,  such  resistance  is  to  be  overcome  with  all  means  available. 
The  enemy  government  bears  all  responsibility  for  any  damages  to  the  vessel,  cargo, 
and  passengers.  The  crew  are  to  be  taken  as  prisoners  of  war.  The  passengers  are  to 
be  leit  to  go  free,  unless  it  appears  that  they  participated  in  the  resistance.  In  the 
latter  case  they  may  be  proceeded  against  under  extraordinary  martial  law.* 

Now,  if  the  Brussels  had  been  armed,  and  had  attempted  to  sink  the 
submarine  boat,  Captain  Fryatt  and  his  crew  would  have  been  made 
prisoners  of  war  and  treated  as  such.  This  is  an  admission  that  mer- 
chant vessels  may  be  armed  and  that  their  resistance  is  not  illegal  but 
subjects  the  crew  to  the  treatment  accorded  to  prisoners  of  war.  This 
article  is  declaratory  not  amendatory  of  international  law.  It  does  not 
attempt  to  change,  nor  could  it  legally  change,  the  law  of  nations  as 
evidenced  by  the  practice  of  nations.    It  left  untouched  the  right  of 

*  Huberich  &  King's  edition  of  the  Crerman  Prize  Code  as  in  force  July  1,  1915^ 
page  76. 
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belligerent  merchant  vessels  to  defend  themselves  against  attack, 
whether  armed  or  imarmed,  by  means  of  guns  or  by  ramming  the  enemy 
vessel  if  the  master  of  the  merchantman  is  skilful  enough  so  to  do.  The 
article  does  not  state  the  manner  in  which  the  vessel  is  to  be  armed  and 
it  is  no  strained  construction  to  consider  the  merchantman  in  its  en- 
tirety as  an  arm  in  so  far  as  the  submarine  is  concerned.  Ramming  is 
an  effective  method  of  defense  against  a  submarine  and  the  fact  that  the 
submarine  is  a  frail  thing  and  cannot  stand  this  kind  of  warfare  is  its 
misfortime,  not  the  merchantman's  fault.  Assuredly  an  unarmed  mer- 
chantman is  not  so  dangerous  as  an  armed  vessel,  and  the  presence  or 
absence  of  a  gun  or  two  on  board  should  not  and  does  not  in  enlightened 
practice  confer  or  withdraw  the  right  of  a  belligerent  merchantman  to 
resist  capture.  But,  in  any  event,  there  is  no  international  agreement 
changing  the  practice  of  nations  which  permits  merchant  vessels  to  de- 
fend themselves  from  attack  and  capture  by  armed  vessels  of  the  enemy; 
and  the  mimicipal  ordinance  of  one  coimtry  can  not  change  the  law  of 
any  other  country,  not  to  speak  of  all  coimtries. 

If  the  views  above  expressed  are  correct  that  there  is  nothing  in  the 
law  nor  in  the  practice  of  nations  which  prevents  a  belligerent  merchant 
vessel  from  defending  itself  from  attack  and  capture,  the  execution  of 
Captain  Fryatt  appears  to  have  been  without  warrant  in  international 
law  and  illegal,  whatever  it  may  have  been  according  to  the  municipal 
ordinances  of  Germany. 

James  Brown  Scott. 

the  escape  of  paboiaed  members  of  the  crews  of  interned  cruisers 

IN  THE  UNITED   STATES 

The  third  number  of  the  Diplomatic  Correspondence  with  Belligerent 
Governments  relating  to  Neutral  Rights  and  Duties,  issued  by  the 
Department  of  State,  contains  the  correspondence  concerning  the  escape 
of  officers  and  men  from  German  ships  interned  in  the  United  States. 
In  view  of  the  interest  in  the  question,  and  in  view  also  of  the  responsi- 
biUties  which  the  United  States  would  assume  if  it  did  not  take  measures 
to  prevent  the  crews  of  interned  ships  from  escaping,  it  is  advisable  to 
state  the  facts  and  circumstances  of  the  escape  and  the  attitude  of  the 
United  States  in  the  premises  as  set  forth  in  the  diplomatic  correspond- 
ence relating  to  this  matter  between  Germany  and  the  United  States. 

No  government  can  under  international  law  allow  its  ports  to  become 
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the  basis  of  hostile  operations;  and  there  is  an  agreement  and  a  practice 
of  nations  to  the  effect  that  belligerent  vessels  of  war  shall  not  be  al- 
lowed to  fit  themselves  in  neutral  ports  for  hostile  operations;  that  they 
shall  not  be  permitted  to  remain  more  than  twenty-f omr  hom^  in  a  neu- 
tral port;  unless  it  be  necessary  to  fit  themselves  to  go  to  sea  and  not 
to  fit  themselves  to  give  battle.  And  it  is  regarded  as  a  duty  of  each  and 
every  neutral  nation  either  to  compel  the  belligerent  warship  to  leave 
neutral  waters  within  twenty-four  howrs  after  arrival,  supposing  such 
period  has  not  been  extended  in  case  of  repairs,  or  to  intern  the  vessel 
and  crew,  so  that  neither  it  nor  its  crew  may  take  further  part  in  the 
war  in  progress.  The  practice  of  nations  is  laid  down  in  Article  24  of 
the  Convention  Concerning  the  Rights  and  Duties  of  Neutral  Powers  in 
Naval  War,  which  may  be  regarded  as  declaratory  of  international  law. 
Article  24  is  therefore  quoted: 

If,  notwithstandmg  the  notification  of  the  neutral  Power,  a  belligerent  ahip  of  war 
does  not  leave  a  port  where  it  is  not  entitled  to  remain,  the  neutral  Power  is  entitled 
to  take  such  measures  as  it  considers  necessary  to  render  the  ship  incapable  of  taking 
the  sea  during  the  war,  and  the  commanding  officer  of  the  ship  must  facilitate  the 
execution  of  such  measures. 

When  a  belligerent  ship  is  detained  by  a  neutral  Power,  the  officers  and  crew  are 
likewise  detained. 

The  officers  and  crew  thus  detained  may  be  left  in  the  ship  or  kept  either  on  another 
vessel  or  on  land,  and  may  be  subjected  to  the  measures  of  restriction  which  it  may 
appear  necessary  to  impose  upon  them.  A  sufficient  number  of  men  for  looking  after 
the  vessel  must,  however,  be  always  left  on  board. 

The  officers  may  be  left  at  liberty  on  giving  their  word  not  to  quit  the  neutral 
territory  without  permission. 

From  time  to  time  German  war  vessels,  usually  converted  merchant- 
men or  auxiliary  cruisers^  have  put  into  American  ports,  and  have  sub- 
mitted to  internment  rather  than  to  put  out  upon  the  high  seas,  which 
are  under  the  control  of  their  enemy,  Great  Britain;  and,  as  stated  in  the 
following  passage  from  Secretary  Lansing's  note  to  the  German  Ambas- 
sador, dated  November  16,  1915,  certain  paroled  officers  and  men  have 
escaped  from  these  vessels: 

On  October  10,  1916,  six  officers,  Vuesteuermenn  Heinrich  Hoffman,  Heinricfa 
Ruedebusch,  Wilhebn  Forstreuter,  Erich  Biermann,  and  Ing.  Aspirants  Julius  Lust- 
feld  and  Walter  FLsher,  of  the  German  cruiser  Kronprint  Wilhelmf  interned  at  Nor- 
folk, Virginia,  received  permission  to  go  ashore  and  to  return  by  eight  a.  m.,  Octo- 
ber 11th.  These  officers  have  not  been  seen  since,  and  are  supposed  to  have  departed 
on  board  the  yacht  Edipae^  which  was  purchased  by  VlEesteuermann  Hoffman 
shortly  before  their  departure. 
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On  September  29,  1915,  Marine  Stabeant,  Dr.  Keuger  Kronedc,  and  lieutenant 
2ur  See  Koch,  of  the  German  cruiser  Prinz  Eitd  Friedrich,  were  given  permission  to 
go  on  a  visit  to  New  York  City  and  Niagara  Falls  and  to  return  to  their  ship  on  Octo- 
ber 16th.  These  officers,  however,  have  not  returned  to  their  ship  and  were  seen  in 
the  Pennsylvania  Railroad  Station,  New  York  City,  on  October  17th. 

The  German  cruiser  Prinz  EUel  Friedrich  arrived  in  American  jurisdiction  on 
March  10,  1915,  and  was  interned  on  April  9th,  1915.  On  March  10th,  the  com- 
manding officer  was  directed  to  aUow  none  of  his  officers  or  crew  on  shore  for  the 
present.'  The  commander  acknowledged  the  receipt  of  this  notice  and  stated  that  he 
would  act  accordingly.  On  March  12th  the  commanding  officer  asked  permission  for 
his  officers  and  men  to  go  ashore,  if  they  did  not  leave  Newport  News.  On  March  17, 
1915,  two  days  prior  to  the  granting  of  the  commander's  request,  the  executive  officer, 
i.  e.  the  second  officer  in  command,  Otto  Brauer,  left  the  ship.  The  Department  now 
has  reliable  information  that  Brauer  has  returned  to  Germany  and  is  on  duty  on 
board  the  Cruiser  LutMow  at  Danzig. 

Doctor  Nolte  was  granted  leave  of  absence  from  the  Prinz  Eitd  Friedrich  to  go  to 
Newport  News  and  Old  Point  Comfort,  Virginia,  and  return  on  May  13th  last. 
Doctor  Nolte  has  not,  as  yet,  returned  to  his  ship. 

On  or  about  June  14, 1915,  Herman  Deike,  engineer  officer  of  the  Lockauriy  interned 
at  Honolulu,  left  his  ship  and  is  yet  absent  in  violation  of  his  parole. 

In  view  of  the  apparent  disr^ard  of  these  members  of  the  complements  of  the 
interned  vessels  at  Norfolk  for  their  word  of  honor  while  on  parole,  the  Navy  Depart- 
ment, on  October  14,  1915,  was  under  the  necessity  of  ordering  that  no  officers  or 
men  be  allowed  to  leave  the  ships  until  the  absent  officers  and  seamen  had  returned. 

Notwithstanding  this  order,  on  October  15,  1915,  two  members  of  the  crew  of  the 
Kronprinz  WUhelm  attempted  to  board  the  Dutch  steamship  Maar  Tensdyk  at 
Newport  News,  in  an  endeavor  to  escape.  Seaman  Sturm  was  apprehended  and  his 
companion.  Seaman  Kasper,  returned  to  the  Kronprinz  Wilkdm  of  his  own  volition. 
Also,  on  November  12,  1915,  fireman  Thiery  was  found  absent  from  the  Prinz  Eitd 
Friedrich  at  muster,  having  escaped  from  his  ship. 

Mr.  Lansing  next  called  attention  to  the  fact  that  "the  incidents  re- 
lated have  occurred  notwithstanding  the  fact  that  at  the  time  of  the 
internment  of  these  vessels  each  conmianding  officer  gave  a  pledge  for 
himself,  officers,  and  crews  not  to  commit  any  imneutral  acts  and  not  to 
leave  limits  prescribed  in  paroles."  Mr.  Lansing  thereupon  stated  and 
very  properly  that  this  action  on  the  part  of  members  of  the  interned 
personnel  was  contrary  to  express  instructions  and  the  standard  of 
honorable  conduct  to  be  expected  imder  the  circumstances,  and  that  the 
United  States  would  expect  not  merely  a  discontinuance  of  this  practice, 
but  the  return  of  the  members  who  had  violated  their  paroles  to  the  ju- 
risdiction of  the  United  States.  Secretary  Lansing  also  informed  the 
German  Ambassador  that  in  consequence  of  these  escapes,  the  United 
States  had  been  forced  to  discontinue  the  custom  of  paroling  interned 
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officers  and  men  on  their  honor  and  to  restrict  the  very  liberal  privileges 
previously  allowed.  Secretary  Lansing  further  invited  the  attention  of 
the  German  Ambassador  to  the  fact  that  during  the  Russo-Japanese 
War,  three  Russian  officers  escaped  from  the  Russian  ship  Lena,  which 
was  interned  in  the  port  of  San  Francisco,  and  that  the  Russian  Govern- 
ment, when  informed  of  the  fact,  "inmiediately  caused  the  escaped 
officers  to  return  to  American  jurisdiction,  where  they  were  interned  for 
the  remainder  of  the  war."  After  further  stating  that  the  United  States 
considered  the  action  of  Russia  "as  in  accord  with  the  best  practice  of 
nations  and  appUcable  to  the  cases"  in  question.  Secretary  Lansing 
intimated  that  Germany  should  follow  the  Russian  precedent,  and  give 
the  necessary  instructions  "that  Otto  Brauer  and  any  others  of  the  men 
mentioned  who  may  now  be  within  German  jurisdiction,  or  who  may 
hereafter  come  within  such  jurisdiction,  be  promptly  returned  to  this 
coimtry  for  internment  with  their  respective  ships." 

On  February  16,  1916,  the  German  Foreign  Office  replied  to  a  com- 
munication of  the  American  Ambassador  to  Germany,  in  which  Under- 
Secretary  of  State  Zimmermann  expressed  regret  that  members  of  the 
interned  vessels  had  escaped  and  suggested  that  the  terms  of  the  parole 
were  not  such  as  to  bind  the  honor  of  the  members  to  remain  within 
American  jurisdiction.    Thus,  he  said: 

According  to  the  investigations  made  by  the  latter  [the  German  Naval  Adminis- 
tration], the  commanders  of  the  two  auxiliary  cruisers,  unfortunately,  did  not  suffi- 
ciently instruct  their  officers  and  crews  regarding  the  ragnificance  of  the  ''assurance" 
(Vereickerung)  given  by  them.  Moreover,  the  expression  "pledge"  chosen  by  Rear 
Admiral  Beatty  in  his  letter  to  the  commanders  does  not  conform  absolutely  to  the 
idea  of  the  "word  of  honor"  (Ekrenwort).  The  persons  who  escaped,  therefore,  were 
obviously  convinced  that  they  would  not,  through  their  act,  render  themselves 
guilty  of  a  breach  of  their  word  of  honor. 

The  German  Under-Secretary  stated  that  only  Stabsarzt  Kriiger- 
Kroneck  had  so  far  returned  to  Germany  and  that  he  would  be  instructed 
to  return  to  his  vessel  "as  soon  as  the  American  Government  has  ob- 
tained safe-conduct  for  him  from  the  hostile  governments."  The  Under- 
Secretary  said  in  this  connection  that: 

The  German  Government  states  expressly  that  by  the  return  on  board  his  ship  of 
Stabsarzt  KrQger-Kroneck  the  question  is  not  touched  whether,  after  his  return,  his 
release  later  on  may  not  have  to  be  granted  in  accordance  with  the  Hague  Convention 
regarding  the  application  of  the  rules  of  the  Greneva  Convention  to  naval  warfare. 
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In  a  cable  dated  March  9,  1916,  to  the  American  Ambassador  to 
Germany,  Secretary  Lansing  rejected  the  German  contentions,  stating 
that  the  officers  who  had  taken  refuge  in  American  jurisdiction  agreed  to 
be  interned  and  that  "therefore,  the  obligation  of  remaining  with  their 
vessels  rested  wholly  with  the  officers  of  those  vessels." 

As  this  question  is  one  of  substance,  not  of  form,  it  seems  well  to  quote 
what  secretary  Lansing  has  to  say  in  reply  to  the  German  contention 
regarding  the  point  of  honor,  and  also  to  quote  Secretary  Lansing's  re- 
jection of  the  German  claim  to  the  benefits  of  the  provisions  of  the 
Geneva  Convention  for  a  German  officer  who  had  broken  his  parole.  On 
the  first  point.  Secretary  Lansing  said: 

That  these  officers  are  not  cognizant  of  the  principles  of  international  law  can  not  be 
assumed.  Promises  were  given  in  writing  by  the  captains  of  the  two  vessels  for  them- 
selves, the  officers,  and  the  crews  of  the  vessels  that  they  would  in  no  way  violate 
American  neutrality  during  their  internment.  It  seems  to  be  indicated  by  the 
answer  of  the  German  Naval  Administration  that  it  does  not  appreciate  fully  the 
seriousness  of  the  obligation  assumed  thus  by  their  naval  representatives  on  the  two 
vessels  in  question  to  remain  within  the  assigned  limits  with  the  minimum  of  trouble 
to  the  government  of  the  country  in  which  they  are  interned.  They  were  considered 
as  guests  of  the  American  Government  and  not  as  prisoners  of  war,  and  as  such  guests 
permismon  was  given  them  to  leave  the  navy  yard  and  to  visit  on  leave  any  part  of 
the  United  States.  Lieutenant  Zur  see  Koch  and  Doctor  KrQger  Kroneck,  after 
having  availed  themselves  of  the  permission  mentioned  to  leave  the  limits  of  their 
internment,  failed  to  return  as  they  were  unquestionably  bound  to  do.  Furthermore, 
money  was  supplied  by  Doctor  Kroneck  with  which  the  yacht  Edipae  was  purchased 
by  six  officers  of  the  Kronprinz  WUhdm  who  escaped  from  the  jurisdiction  of  the 
Government  of  the  United  States. 

On  the  second  point,  Secretary  Lansing  said: 

Should  the  return  of  Doctor  Kroneck  be  effected  the  Government  of  the  United 
States  should  not  consent  to  his  release  under  the  application  to  naval  officers  of  the 
Geneva  Convention  rules,  as  on  account  of  considerable  sickness  on  the  interned  ships 
his  presence  on  board  is  necessary. 

So  far  as  appears  from  the  published  correspondence  between  the  two 
governments,  the  escaped  officers  and  men  at  large,  but  whose  where- 
abouts are  unknown  to  the  American  Government,  have  not  been  re- 
turned by  Germany  to  the  United  States  in  accordance  with  the  Russian 
precedent.  Secretary  Lansing  is  clearly  right  in  insisting  upon  the 
seriousness  of  the  affair,  because  if  the  word  of  honor  of  officers  both  for 
themselves  and  for  their  men  is  not  sufficient  to  bind  the  consciences  of 
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the  paroled  members  of  interned  crews,  it  follows  that  such  members 
must  be  kept  imder  control  and  supervision.  Otherwise  the  neutrality  of 
the  country  interning  the  war  vessel  and  crew  will  be  impugned,  and  a 
failure  to  take  the  necessary  measiires  to  prevent  the  escape  of  such 
persons  will  tax  governments  with  unneutral  conduct. 

James  Brown  Scott. 

the  bryan  peace  treaties 

We  are  printing  in  the  Supplement  to  this  number  of  the  Journal  the 
complete  English  texts  of  the  treaties  negotiated  by  former  Secretary  of 
State  Bryan  for  the  purpose  of  advancing  the  cause  of  general  peace,  the 
ratifications  of  which  have  been  exchanged  up  to  the  present  time 
(October  1, 1916),  namely,  the  treaties  with  Bolivia,  Chile,  China,  Costa 
Rica,  Denmark,  Ecuador,  France,  Great  Britain,  Guatemala,  Honduras, 
Italy,  Norway,  Paraguay,  Peru,  Portugal,  Russia,  Spain,  Sweden  and 
Uruguay.  All  of  these  treaties  are  based  upon  the  same  principle, 
namely,  that  disputes  which  the  high  contracting  parties  are  unable  to 
adjust  by  diplomacy  or  arbitration  shall  be  referred  to  a  commissioD 
for  investigation  and  report  and  that  hostilities  may  not  be  resorted  to 
in  the  meantime.  Several  formulas  for  stating  and  appl3ring  these 
'  principles  were  adopted  from  time  to  time,  and  the  later  treaties  present 
a  combination  of  two  or  more  of  the  different  drafts  used.  It  is  be- 
lieved that  it  will  be  of  interest  to  the  readers  of  the  Journal  to 
classify  the  provisions  of  the  treaties  so  as  to  show  the  different  forms 
used  with  respect  to  the  various  coimtries. 

Jurisdictional  CUmses 

Four  variations  of  phraseology  have  been  used  to  express  the  kind  of 
disputes  which  the  high  contracting  parties  agree  to  refer  for  investiga- 
tion and  report  to  the  permanent  international  commissions.  They  are, 
with  the  countries  using  them,  as  follows: 

All  disputes  of  every  nature  whatsoever  to  the  settlement  of  which  previous  aibi- 
tration  treaties  or  agreements  do  not  apply  in  their  tenns  or  are  not  applied  in  fact 

Bolivia,  Costa  Rica,  Ecuador,  Great  Britain,  Peru,  Portugal  and 
Uruguay. 

All  disputes  of  every  nature  whatsoever  which  dipbmacy  shall  fail  to  adjust 

Chile,  Denmark,  Guatemala,  Honduras,  Paraguay  and  Russia. 
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Any  disputes  of  whatever  nature  they  may  be  when  ordinary  diplomatic  proceed- 
ings have  lailed  and  the  high  contracting  parties  do  not  have  recourse  to  arbitration. 


China,  France,  Italy,  Spain  and  Sweden. 

1  disputes  d 
«  settlement 

Norway. 


All  disputes  of  every  nature  whatsoever,  provided  the  treaties  in  force  do  not  pre- 
scribe settlement  by  arbitration. 


Postponement  of  HodtUUiee 

The  treaties  contain  substantially  the  same  provision  on  this  point, 
namely,  an  agreement  not  to  declare  war  or  begin  hostilities  during 
the  investigation  of  the  commission  and  before  its  report  is  submitted. 
A  slight  modification  is  made  in  the  treaty  with  Chile,  which  adds  to  this 
paragraph  a  clause  reading  "nor  before  all  resources  stipulated  in  this 
treaty  have  proved  unsuccessful."  This  clause  contemplates  the  sub- 
mission of  the  case  to  the  Hague  Court  of  Arbitration.  (See  heading 
"Action  after  Receipt  of  Report.") 

Composition  of  the  Commission 

All  of  the  treaties  provide  that  the  commission  of  investigation  shall 
be  composed  of  five  members.  The  manner  of  their  appointment  is  most 
frequently  governed  as  follows: 

One  member  shall  be  chosen  from  each  contracting  country  by  the  government 
thereof;  one  member  shall  be  chosen  by  each  government  from  some  third  country; 
the  fifth  member  shall  be  chosen  by  common  agreement  between  the  two  govern- 
ments, it  being  understood  that  he  shall  not  be  a  citisen  of  either  country. 

Bolivia,  Costa  Rica,  Denmark,  Great  Britain,  Guatemala,  Hon- 
duras, Italy,  Paraguay,  Peru,  Portugal  and  Uruguay. 

The  same  formula  is  used  by  Chile,  but  with  an  additional  stipulation 
that  the  fifth  member  shall  not  belong  to  any  nationality  already  repre- 
sented on  the  commission,  and  that  he  shall  be  its  president. 

The  same  formula  is  likewise  used  by  Ecuador,  but  with  this  proviso, 
that  in  case  of  dispute  regarding  the  selection  of  the  fifth  member,  who 
shall  be  president  of  the  commission,  the  two  Governments  shall  request 
the  President  of  the  Swiss  Confederation  to  choose  such  member. 

The  treaties  with  China,  France,  Spain  and  Sweden  use  the  original 
formula  together  with  the  addition  made  in  the  case  of  Chile,  and  add  the 
following  clause: 

In  case  the  two  governments  shall  be  unable  to  agree  on  the  choice  of  the  fifth 


Digitized  by 


Google 


884  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

oommisBioiier,  the  other  four  shall  be  called  upon  to  designate  him,  and  failing  an 
understanding  between  them,  the  provisbns  o£  Artiole  46  o£  the  Hague  Convention 
o£  1907  shall  be  applied. 

Norway  uses  the  original  formula  and  adds  that  if  an  agreement  is  not 
reached  as  to  the  appointment  of  the  fifth  member,  he  shall  be  chosen 
according  to  the  rules  laid  down  in  Article  87  of  the  Hague  C!onvention 
of  1907  for  the  peaceful  settlement  of  international  disputes. 

A  shorter  formula  is  provided  in  the  treaty  with  Russia,  under  which 
each  government  designates  two  members  (without  reference  to  national- 
ity) and  the  fifth  is  designated  by  common  consent,  it  being  stipulated 
that  he  shall  not  belong  to  any  nationalities  ahready  represented  on  the 
commission,  and  that  he  shall  be  its  president. 

In  the  British  treaty  a  special  provision  was  inserted  to  allow  the 
substitution  upon  the  commission  of  a  person  to  be  named  by  a  self- 
governing  dominion  in  case  the  dispute  mainly  affects  the  interest  of 
such  dominion. 

Removal  of  Commiasionera 

The  treaties  with  Bolivia,  Costa  Rica,  Peru  and  Uruguay  provide  that 
each  of  the  contracting  parties  shall  have  the  right  to  remove  at  any 
time  before  investigation  begins  any  commissioner  selected  by  it  and  to 
name  his  successor,  and  under  the  same  conditions  shall  also  have  the 
right  to  withdraw  its  approval  of  the  fifth  commissioner,  selected  jointly, 
in  which  case  a  new  commissioner  shall  be  selected  jointly  as  in  the 
original  selection. 

The  treaties  with  Chile  and  Ecuador  vary  this  clause  by  providing 
that  each  government  shall  have  the  right  to  remove  at  any  time  b^ore 
investigation  begins  any  commissioner  or  commissioners  selected  by  it, 
but  must  appoint  his  or  their  successors  at  the  time  of  revoking  the 
appointment.  Either  government  shall  have  the  right  to  withdraw  its 
approval  of  the  fifth  member,  in  which  case  his  successor  must  be  ap- 
pointed by  common  agreement  within  thirty  days  and,  lacking  such 
agreement,  the  appointment  will  be  made  by  the  President  of  the  Swiss 
Confederation. 

The  treaty  with  Italy  makes  another  variation  by  providing  that  each 
of  the  contracting  parties  shall  have  the  right  before  the  investigation 
has  begun  to  substitute  for  one  of  the  members  of  the  commission  ap- 
po'nted  by  it  another  person  chosen  from  the  category  to  which  the 
commissioner  to  be  replaced  belonged. 

The  other  treaties  contain  no  provision  on  this  point. 
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Expenses 

The  stipulation  on  this  point  is  generally  that  the  expenses  of  the 
commission  shall  be  paid  by  the  two  governments  in  equal  proportion: 
Chile,  Denmark,  Ecuador,  Great  Britain,  Guatemala,  Honduras,  Nor- 
way, Paraguay,  Portugal  and  Russia. 

Some  of  the  treaties  contain,  in  addition,  a  stipulation  that  when  the 
commissioners  are  actually  employed  they  shall  receive  such  compensa- 
tion as  may  be  agreed  upon  by  the  contracting  parties:  Bolivia,  Costa 
Rica,  Italy,  Peru  and  Uruguay. 

In  still  other  cases  the  stipulation  varies  by  providing  that  the  con- 
tracting parties,  before  designating  the  commissioners,  shall  reach  an 
understanding  in  regard  to  their  compensation  and  that  each  govern- 
ment shall  bear  half  of  the  expenses  of  the  commission:  China,  France, 
Spain  and  Sweden. 

Period  for  Appointment  of  Commissioners 

Three  different  periods  are  used: 
As  soon  as  possible  after  the  exchange  of  ratifications  of  the  treaty: 

BoUvia,  Costa  Rica,  Peru  and  Uruguay. 
Within  four  months  after  the  exchange  of  ratifications: 

Chile,  Denmark,  Guatemala,  Honduras,  Norway  and  Paraguay. 
Within  six  months  after  the  exchange  of  ratifications: 
China,  Ecuador,  France,  Great  Britain,  Italy,  Portugal,  Russia, 
Spain,  and  Sweden. 

Vacancies 

AH  of  the  treaties  provide  that  vacancies  shall  be  filled  according  to 
the  manner  of  the  original  appointment.  Those  treaties  which  make 
provision  for  the  removal  of  commissioners  contain  special  provisions 
for  appointing  their  successors,  as  above  indicated,  and  such  vacancies 
are  excluded  in  these  treaties  from  the  operation  of  the  general  provision 
regarding  other  vacancies. 

The  treaty  with  Ecuador  contains  the  stipulation  that  general  va- 
cancies shall  be  filled  within  fifteen  days  after  the  receipt  of  notice  of  the 
vacancy. 

Date  of  Organization  of  the  Commission 

Only  the  treaties  with  Chile  and  Ecuador  provide  that  the  date  of  the 
organization  of  the  commission  shall  be  notified  to  the  contracting 
governments. 
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Tenure  of  Office  of  the  Commiaaianers 

Meet  of  the  treaties  make  no  reference  to  the  tenure  of  office  of  the 
commissioners,  it  apparently  being  understood  that  their  term  of  office  is 
indefinite. 

The  treaties  with  China,  France,  Russia,  Spain,  and  Sweden,  however, 
contain  the  following  provision: 

The  members  shall  be  appointed  for  one  year  and  their  appointment  may  be  re- 
newed. They  shall  remidn  m  office  until  superseded  or  reappointed,  or  until  the 
woric  in  which  they  are  engaged  at  the  time  their  office  expires  is  oomi^eted. 

The  treaty  with  Italy  contains  the  following  provision: 

Each  commissioner  shall  hold  his  place  during  a  term  of  four  years;  at  the  ezpirs- 
tion  of  this  term,  or  in  the  event  of  vacancy,  the  confirmation  or  the  subetitution  of 
the  commissioner  whose  term  may  have  expired  or  whose  place  may  be  vensant  shall 
be  made  in  the  same  manner. 

Procedure 

The  procedure  of  the  conunission  is  not  always  provided  for  in  the 
treaties.  The  treaties  with  Denmark  and  Norway  provide  that,  unless 
otherwise  agreed  upon,  the  procedure  shall  be  r^ulated  by  the  provi- 
sions of  Chapter  III  of  the  Hague  C!onvention  of  1907  for  the  peaceful 
settlement  of  international  disputes. 

The  following  provision  regarding  procedure  is  contained  in  the 
treaties  with  China,  France,  Russia,  Spain,  and  Sweden:  '^The  conunis- 
sion shall  as  far  as  possible  be  guided  by  the  provisions  contained  in 
Articles  9  to  36  of  Convention  I  of  The  Hague  of  1907." 

The  treaties  with  Chile,  Ecuador  and  Italy  provide  that,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  the  commission  shall  adopt  its 
own  regulations  r^arding  procedure. 

Method  of  Referring  Diaputea  to  Commission 

The  treaties  usually  contain  an  apparently  simple  provision  that  the 
dispute  shall  be  referred  to  the  international  commission  by  the  con- 
tracting parties:  Bolivia,  Costa  Rica,  Denmark,  Great  Britain,  Guate- 
mala, Honduras,  Norway,  Paraguay,  Peru,  Portugal,  Sweden,  and 
Uruguay. 

The  treaties  with  Chile  and  Ecuador  provide  that  the  reference  may 
be  made  by  either  of  the  two  governments. 

The  treaty  with  Italy  provides  that  the  reference  may  be  made  either 
by  common  agreement  of  the  two  governments,  or  by  either  of  them. 
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A  more  detailed  article  on  this  point  is  contained  in  the  ticalicu  with 
China,  France,  Russia,  and  Spain,  which  provides  that  each  party 
shall  have  a  right  to  ask  that  the  investigation  be  entrusted  to  the  com- 
mission. Notice  shall  be  given  to  the  president  of  the  o(MmnissiDn,  who 
shall  ttt  once  conmiunicate  with  his  colleagues. 

Jurisdiction  Assumed  by  Commission 
Four  different  formulas  have  been  used  to  frame  such  a  provision: 

The  international  commiflsion  may,  by  unanimous  agreement,  spontaneously  offer 
its  servicee,  and  in  such  case  it  shall  notify  both  govenmients  and  request  their  co- 
operation in  the  investigation. 

Bolivia,  Costa  Rica,  Great  Britain,  Peru,  and  Uruguay. 

The  international  commission  may  act  upon  its  own  initiative,  and  in  such  case  it 
shall  notify  both  governments  and  request  their  co-operation  in  the  investigation. 

Denmark,  Guatemala,  Honduras,  Norway,  Paraguay,  and  Portugal- 

The  president  of  the  commission  may,  after  consulting  his  colleagues  and  upon  re- 
ceiving the  consent  of  the  majority  of  the  manbers  of  the  commission,  offer  the 
services  of  the  latter  to  each  of  the  contnusting  parties.  Aooeptanoe  of  that  offer  by 
one  of  the  two  governments  shall  be  sufficient  to  give  juiisdietwn  of  the  ease  to  the 
commission. 

China,  France  and  Spain. 

The  president  of  the  oommiiwion,  by  a  note  addreand  to  the  IntsmatioBal  Bweau 
of  the  Pennanent  Caart  at  the  Hague,  which  shall  be  oommunioaiad  wxthoot  delay 
to  both  governments,  may  remind  the  parties  that  the  servioes  of  the  oommiBmni  are 
at  their  disposal. 

Sweden. 

Place  of  Meeting 

The  place  of  meeting  of  the  commission  is  provided  for  in  five  of  the 
treaties  and  they  stipulate  that  it  shall  be  determined  by  the  oQmmission 

itself. 

Chile,  China,  Ecuador,  France  and  Spain. 

Formulation  of  the  Question  at  Issue 

This  point  is  covered  only  in  the  treaties  with  China,  France,  Spain 
and  Sweden,  which  contain  the  uniform  clause  that. 
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Each  contracting  party  shall  have  a  right  to  state  to  the  president  of  the  commis- 
sion what  is  the  subject-matter  of  the  controversy.  No  difference  in  these  statements, 
which  shall  be  furnished  by  way  of  suggestion,  shall  arrest  the  action  of  the  commis- 
sion. 

Measures  Pending  Svhmission  of  Report 

A  provision  of  this  kind  is  contained  in  only  three  treaties,  those  with 
China,  France  and  Sweden,  which  provide  that. 

In  case  the  cause  of  the  dispute  should  consist  of  certain  acts  already  committed  or 
about  to  be  committed,  the  commission  shall  as  soon  as  possible  indicate  what  meas- 
ures to  preserve  the  rights  of  each  party  ought  in  its  opinion  to  be  taken  provisionaliy 
and  pending  the  deliveiy  of  its  report. 


Facilities  for  InvestigcUion  to  be  Afforded  to  Commission 

All  of  the  treaties  are  uniform  in  providing  that  the  contracting  parties 
shall  furnish  the  commission  with  the  means  and  facilities  required  for  its 
investigation  and  report.  The  treaty  with  Italy  adds:  "provided  that 
in  their  judgment  this  does  not  conflict  with  the  laws  or  with  the  supreme 
interests  of  the  state,  and  provided  that  the  interests  and  rights  of  third 
states  shall  not  thereby  suffer  damage." 


Time  Allowed  for  Submission  of  Report 

The  treaties  usually  provide  that  the  report  of  the  commission  shall  be 
completed  within  one  year  after  the  date  on  which  it  shall  declare  its 
investigation  to  have  begun,  imless  the  high  contracting  parties  shall 
limit  or  extend  the  time  by  mutual  agreement:  Bolivia,  Costa  Rica, 
Great  Britain,  Italy,  Norway,  Peru,  Portugal,  and  Uruguay. 

The  same  provision  is  contained  in  the  following  treaties,  except  that 
the  period  of  one  year  may  be  only  extended  and  not  limited:  Chile, 
Denmark,  Guatemala,  Honduras  and  Paraguay. 

The  following  treaties  provide  for  a  period  of  one  year,  unless  a 
different  period  is  agreed  upon:  China,  France,  Russia,  Spain,  and 
Sweden. 

The  treaty  with  Ecuador  also  provides  for  a  period  of  one  year,  but 
adds  that  this  period  may  be  extended  for  an  additional  six  months  if,  for 
reasons  of  force  mxijeurej  it  is  not  possible  for  the  commission  to  complete 
its  investigation  and  submit  its  report  within  one  year. 
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Vote  Necessary  for  Agreement  on  Report  by  Commission 

Most  of  the  treaties  are  silent  on  this  point,  but  the  following  provi- 
sion is  contained  in  the  treaties  with  China,  France,  Russia,  Spain,  and 
Sweden: 

The  conclusioii  of  the  oommisBion  and  the  tenns  of  its  report  shaU  be  adopted  by  a 
majority.  The  report,  signed  only  by  the  president  acting  by  virtue  of  his  office,  shall 
be  transmitted  by  him  to  each  of  the  contracting  parties. 

The  treaty  with  Chile  contains  the  following  provision:  "The  resolu- 
tions of  the  commission,  as  well  as  its  final  report,  will  be  adopted  by  the 
majority  of  its  members." 

Action  after  Receipt  of  Report 

The  usual  stipulation  on  this  point  is  as  follows: 

The  high  contracting  parties  reserve  the  right  to  act  independently  on  the  subject- 
matter  of  the  dispute  after  the  report  of  the  commission  shall  have  been  submitted. 

Bolivia,  Costa  Rica,  Great  Britain,  Guatemala,  Honduras,  Italy, 
Paraguay,  Peru,  Portugal,  and  Uruguay. 

The  treaty  with  Ecuador  has  the  same  provision,  but  adds  that  such 
action  may  be  taken  also  if  no  report  is  submitted  within  the  time  fixed. 

The  treaties  with  Denmark  and  Norway  contain  the  usual  formula, 
but  provide  that  upon  the  receipt  of  the  report  the  parties  shall  en- 
deavor to  adjust  the  dispute  directly  on  the  basis  of  the  findings  of  the 
conunission. 

Another  form  of  expression  on  this  point  is  as  follows:  "The  high  con- 
tracting parties  reserve  full  Hberty  as  to  the  action  to  be  taken  on  the 
report  of  the  conmiission:"  China,  France,  Russia,  Spain,  and  Sweden. 

The  treaty  with  Chile  contains  a  special  provision  not  found  in  any  of 
the  other  treaties,  as  follows: 

Once  the  report  is  in  possession  of  both  governments,  six  months'  time  wiU  be 
available  for  renewed  negotiations  in  order  to  bring  about  a  settlement  of  the  difficulty 
in  view  of  the  finHingi  of  said  report;  and  if  even  during  this  new  term  both  govern- 
ments shall  be  unable  to  reach  a  friendly  arrangement,  the  dispute  will  then  be  sub- 
mitted to  the  Permanent  Court  of  Arbitration  established  at  the  Hague. 

A  proviso  is  added,  excluding  from  arbitration  "any  question  that  may 
affect  the  independence,  the  honor  or  the  vital  interests  of  either  or  both 
of  the  countries,  or  the  provisions  of  their  respective  constitutions,  or 
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the  interests  of  a  third  nation.''  Another  paragraph  provides  that  in 
case  arbitration  is  resorted  to,  a  special  agreement  shall  be  previously 
agreed  upon  specifying  the  matter  in  controversy,  the  extent  of  the 
arbiter's  powers,  and  the  length  of  time  to  which  the  court  of  arbitration 
must  subject  its  organization  and  procedure,  including  the  presentation 
of  memorials,  proofs  and  pleas. 

Duration  of  the  Treaties 

A  common  provision  is  to  the  effect  that  the  treaty  shall  remain  in 
force  for  five  years,  dating  from  the  exchange  of  ratifications,  and  remain 
in  force  thereafter  imtil  twelve  months  after  one  of  the  contracting  par- 
ties shall  have  giv^  notice  to  the  other  of  an  intention  to  terminate 
it:  Bolivia,  Costa  Rica,  Denmark,  Great  Britain,  Guatemala,  Italy, 
Honduras,  Norway,  Paraguay,  Peru,  Portugal,  and  Uruguay. 

A  like  provision  is  contained  in  the  following  treaties,  except  that  it  is 
stipulated  that  the  denouncement  of  the  treaty  after  the  five-year  period 
must,  in  order  to  be  effective,  take  place  at  least  six  months  before  the 
expiration  of  that  period:  China,  France,  Russia,  Spain. 

The  treaty  with  Ecuador  provides  that  it  shall  remain  in  force  for  five 
years  and  that  unless  notice  to  terminate  it  is  given  one  year  before  the 
expiration  of  that  period,  it  shall  be  considered  as  renewed  for  another 
year,  and  so  on  successively. 

The  treaty  with  Sweden  provides  for  a  five-year  period  and  for  re- 
newals for  additional  periods  of  five  years,  unless  denounced  at  least 
six  months  before  the  expiration  of  such  period. 

The  treaty  with  Chile  provides  that  it  shall  remain  in  force  for  five 
years,  and  for  successive  periods  of  five  years  until  one  of  the  high  con- 
tracting parties  shall  have  given  notice  of  its  intention  to  terminate  it. 

As  stated  at  the  outset,  the  above  data  applies  only  to  the  treaties 
which  have  become  effective  at  the  date  of  the  present  writing.  Sup- 
plementary notes  of  this  character  wiU  be  inserted  in  these  columns  as 

additional  treaties  go  into  effect. 

George  A.  Finch. 

THE  AMERICAN-MEXICAN  JOINT  COMMISSION  OF   1916 

In  an  editorial  comment  in  the  July  Journal,  attention  was  caUed  to 
the  21st  article  of  the  treaty  of  peace  and  friendship,  of  February  2, 
1848  between  United  States  and  Mexico,  popularly  known  as  the  Treaty 
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of  Guadalupe  Hidalgo,  which  provides  for  the  arbitration  of  future  dis- 
agreements between  the  two  republics.*  This  treaty  is  still  in  force,  and 
as  the  United  States  has  recognized  Carranza's  Government  as  the  de 
Jado  Government  of  Mexico,  disputes  between  the  two  countries  should, 
and  indeed  must  be,  settled  acc6rding  to  its  terms  if  treaties  are  to  be 
kept. 

Commissioners  have  been  appointed  by  the  two  governments  as  re- 
quired by  the  terms  of  the  article,  and  the  Commissioners  are  at 
present  sitting  in  session  at  Atlantic  City,  New  Jersey,  endeavoring, 
it  is  to  be  hoped  in  the  most  sincere  and  earnest  manner,  to  settle  the 
differences  which  have  arisen  between  the  two  countries  and  to  preserve 
the  state  of  peace  and  friendship  between  them. 

A  word  or  two  should  be  said  as  to  the  origin  of  the  present  dispute. 
On  March  9,  1916,  Villa's  bandits  crossed  the  border  and  attacked 
Columbus,  New  Mexico.  Considering  this  incident  as  sufficient  evidence 
that  Carranza  was  unable  to  keep  order  in  the  northern  districts  of  his 
de  facto  government  and  to  punish  Villa  and  his  fellow  bandits  for  the 
attack  upon  Columbus,  an  expeditionary  force  under  Brigadier  General 
Pershing  crossed  the  Rio  Grande  in  pursuit  of  Villa.^  A  small  detach- 
ment of  this  force  was  attacked  by  Carranzistas  at  Carrizal,  some  sixty 
miles  south  of  the  American  boundary  line,  on  June  21,  1916,  because 
it  attempted  to  pass  eastward  through  this  town  after  Carranza's 
lieutenant  had  informed  General  Pershing  not  to  move  south,  east  or 
west.  In  the  encounter,  12  Americans  were  killed  and  14  were  captured; 
of  the  Mexicans  46  were  said  to  have  been  killed  and  39  wounded.  Pres- 
ident Wilson  demanded  at  once  that  the  prisoners  be  released.  This 
Carranza  did  on  the  28th,  and  the  crisis  was  passed.  In  the  meantime 
President  Wilson  called  out  100,000  men  of  the  National  Guard  and 
stationed  them  along  the  frontier. 

The  relief  from  the  tension,  due  to  the  release  of  the  prisoners,  and  the 
presence  of  a  force  on  the  border  ready  to  enter  Mexico  started  again  the 
wheels  of  diplomacy.  On  July  4th  Carranza's  Government  stated  itself 
as  anxious  to  prevent  a  conffict  between  the  two  countries,  and  after 
reminding  the  United  States  that  it  had  suggested  "cantonments  along 

^  The  text  of  the  article  is  quoted  on  page  677  of  the  July,  1916,  Joubnal. 

'  For  comment  on  this  expedition,  see  this  Journal  for  April,  1016,  p.  337.  For 
the  text  of  the  diplomatic  correspondence  which  passed  between  Mexico  and  the 
United  States  regarding  the  expedition,  see  Supplement  to  this  Jottrnal  for  July, 
1916. 
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the  boundary  line/'  it  stated  the  points  of  conflict  between  them  as  fol- 
lows: 

The  government  is  disposed  now,  as  it  has  always  been,  to  sed^  an  immediate 
solution  of  the  two  points  which  constitute  the  true  causes  of  the  conflict  between  the 
two  countries,  to  wit:  the  American  Government  believes  reasonably  that  the  in- 
security of  its  frontier  is  a  source  of  difficulty  and  the  Mexican  Government  on  its 
part  believes  that  the  presence  of  American  troops  on  Mexican  territory,  aside  from 
being  a  trespass  on  the  sovereignty  of  Mexico,  is  the  immediate  cause  of  the  conflict 
Therefore,  the  withdrawal  of  American  troops  on  one  hand  and  the  protection  of  the 
frontier  on  the  other  are  the  two  essential  problems  the  solution  of  which  must  be  the 
directing  object  of  the  efforts  of  both  governments. 

The  Mexican  Government  is  willing  to  consider  in  a  quick  and  practical  way,  and 
prompted  by  a  spirit  of  concord,  the  remedies  which  should  be  applied  to  the  present 
situation. 

Several  Latin  American  countries  have  offered  their  friendly  mediation  to  the 
Mexican  Government,  and  the  latter  has  accepted  it  in  principle.  Therefore  the 
Mexican  Government  only  awaits  information  that  the  Government  of  the  United 
States  would  be  disposed  to  accept  this  mediation  for  the  purpose  mentioned  above 
or  whether  it  is  still  of  the  belief  that  the  same  results  may  be  obtained  by  means  of 
direct  negotiations  between  both  governments. 

In  the  meantime  this  government  proposes  to  employ  all  efforts  that  may  be  at  its 
disposal  to  avoid  the  recurrence  of  new  incidents  which  may  complicate  and  aggravate 
the  situation.  At  the  same  time  it  hopes  that  the  American  Government  on  its  part 
may  make  use  of  all  efforts  to  prevent  also  new  acts  of  its  mihtaiy  and  civil  authorities 
on  the  frontier  that  might  cause  new  complications.' 

This  willingness  on  the  part  of  Carranza  to  consider  "the  two  points 
which,"  in  his  opinion, "  constitute  the  true  causes  of  the  conflict  between 
the  two  countries,"  was  produced  by  the  troops  on  the  border,  Secretary 
Lansing's  identic  note  to  all  Latin  American  countries  disclaiming  a 
desire  on  the  part  of  the  United  States  to  take  drastic  action  in  Mexico, 
and  his  note  of  like  date  (June  25)  to  the  de  facto  Government  of  Mexico 
demanding  an  inmiediate  release  of  the  prisoners  and  an  early  statement 
from  that  government  "as  to  the  course  of  action  it  wishes  the  Govern- 
ment of  the  United  States  to  imderstand  it  has  determined  upon," 
which  statement  the  United  States  expected  would  be  made  through  the 
usual  diplomatic  channels,  and  not  through  subordinate  military  com- 
manders, as  in  the  case  of  General  Trevino's  statement  to  General 
Pershing  not  to  advance  further  south  or  to  move  east  or  west. 

Secretary  Lansing  stated  on  the  7th  in  his  reply  to  the  Mexican  note  of 
the  4th  that  the  United  States  reciprocates  the  same  desire  and  "is  pre- 

» New  York  Times  Cmrent  History,  August,  1916,  p.  836. 
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pared  immediately  to  exchange  views  as  to  a  practical  plan  to  remove 
finally  and  to  prevent  a  recurrence  of  the  difficulties  which  have  been 
the  source  of  the  controversy." 

Four  days  later  Carranza's  Government  formally  proposed  the  ap- 
pointment of  three  commissioners  by  each  of  the  coimtries  to  fix  re- 
sponsibiUty  and  to  arrange  definitely  the  pending  difficulties  and  those 
that  may  arise  in  the  future.  Thus  the  Mexican  Minister  of  Foreign 
Affairs  directed  the  Mexican  agent  in  Washington  to  say  to  the  State 
Department: 

I  have  received  instructions  from  the  First  Chief  in  charge  of  the  executive  power 
of  the  Union,  suggesting  that  you  convey  to  his  Excellency,  President  Wilson,  the 
idea  of  naming  three  oonmiissionerB  to  represent  each  of  our  governments  to  meet  in 
some  place  of  mutual  designation,  hold  conferences  and  resolve  at  once  the  point 
regarding  the  definite  withdrawal  of  the  American  forces  now  in  Mexico,  draft  a 
protocol  of  agreement  regarding  the  reciprocal  croemng  of  forces  and  investigate  the 
origin  of  the  incursions  taking  place  up  to  date,  so  as  to  be  able  to  ascertain  respon- 
sibility and  arrange  definitely  the  pending  difficulties  or  those  that  may  arise  between 
the  two  countries  in  the  future,  all  this  to  be  subject  to  the  approval  of  both  govern- 
ments. 

The  purpose  of  the  Mexican  Government  is  that  such  conferences  shall  be  held  in  a 
spirit  of  the  most  frank  cordiality  and  with  an  ardent  desire  to  reach  a  satisfactory 
agreement  and  one  honorable  to  both  countries,  with  the  understanding  that  if  the 
United  States  Government  accepts  the  idea  hereby  suggested  this  shall  be  the  recom- 
mendation made  to  the  commissioners  designated.  The  Mexican  (government  con- 
siders this  the  most  efficacious  medium  of  reaching  a  satisfactory  solution  and  hopes 
the  United  States  will  state  whether  the  suggestion  is  acceptable,  in  order  that  it 
may  be  immediately  put  in  practice  and  that  the  Mexican  Government  may  send  the 
names  of  its  delegates.* 

It  will  be  observed  that  the  de  facto  Government  refers  constantly  and 
consistently  to  the  border  incident  and  limits  the  jurisdiction  to  the  two 
points  in  the  Mexican  note  of  July  4th.  Acting  Secretary  Polk  ac- 
knowledged the  Mexican  note  of  the  11th  on  the  28th  of  July,  and  ac- 
cepted its  proposals  but  sought  to  broaden  their  scope  in  the  following 
way: 

In  reply  I  have  the  honor  to  state  that  I  have  laid  your  EbcceUency's  note  before  the 
President  and  have  received  his  instructions  to  inform  your  Excellency  that  the  Gov- 
ernment of  the  United  States  is  disposed  to  accept  the  proposal  of  Jbhe  Mencan  Gov- 
ernment in  the  same  spirit  of  frank  cordiality  in  which  it  is  made.  This  government 
believes,  and  suggests,  however,  that  the  powers  of  the  proposed  commission  should 
be  enlarged  so  that,  if  happily  a  solution  satisfactory  to  both  governments  of  the 

*  New  York  Times  Current  History,  September,  1916,  p.  1020. 
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queBtion  set  forth  in  your  Excellaicy's  oommumcation  may  be  readied,  the  i 
sion  may  also  oonader  such  other  matters  the  friendly  arrangement  of  which  would 
tend  to  improve  the  relations  of  the  two  countries;  it  being  understood  that  audi 
recommendations  as  the  commission  may  make  shall  not  be  binding  upon  the  respec- 
tive governments  imtil  formally  accepted  by  them. 

Should  this  proposal  be  accepted  by  your  Excellency's  Government,  I  have  the 
honor  to  state  that  this  government  will  proceed  immediately  to  appoint  its  commis- 
sioners, and  fix,  after  consultation  with  your  Excellency's  Government,  the  time  and 
place  and  other  details  of  the  proposed  conferences.* 

On  August  4th,  the  Mexican  Secretary  of  Foreign  Relations  sent  a 
further  note  informing  the  Department  of  State  of  the  appointment  of 
the  Mexican  Commissioners,  and  limiting  their  scope  to  the  two  points 
contained  in  the  Mexican  note  of  July  4th.  This  note  in  full  reads  as 
follows: 

In  due  reply  to  the  courteous  note  of  the  Departmoit  of  State,  dated  July  28, 1916, 
I  have  the  honor  to  say  to  your  Exoellaicy  that  the  First  Chief  of  the  Constitu- 
tionalist Army,  in  charge  of  the  executive  power  of  the  Mexican  Republic,  con- 
gratulates himself  upon  the  laudable  efforts  of  the  American  Government  to  arrive 
at  a  solution  of  existing  difficulties  between  the  two  countries  and,  to  that  effect,  con- 
sidering it  of  the  greatest  importance  that  a  prompt  decision  be  reached  of  the  points 
which  have  caused  the  existing  differences  between  the  United  States  and  Mexico, 
referred  to  in  the  note  of  the  Mexican  Government  dated  July  4  last,  has  seen  fit  to  iq>- 
point  at  once  a  commission  of  three  persons,  constituted  by  Licentiate  Luis  Cabrera, 
Engineer  Ignacio  Bonillas,  and  Engineer  Alberto  J.  Pani,  to  whom  instructions  have 
been  given  to  devote  their  attention  preferably  to  the  resolution  of  the  points  men- 
tioned in  the  previous  note  of  this  department. 

Licentiate  Eliseo  Arredondo  has  been  authorized  to  treat  with  the  Department 
of  State  the  matter  of  details  relating  to  the  place  and  date  on  which  the  Commis- 
sioners of  the  Mexican  Government  should  meet  the  CommissionerB  of  the  United 
States  in  order  to  commence  their  labors.* 

The  Department  of  State  subsequently  announced  the  appointment 
of  the  Honorable  George  Gray,  the  Honorable  Franklin  K.  Lane,  and 
Mr.  John  R.  Mott  as  the  American  Commissioners.  The  Commission 
met  for  the  first  time  in  New  York  City  on  September  4th,  and  then 
continued  its  sessions  at  New  London,  Connecticut.  At  the  luncheon  to 
the  American-Mexican  Joint  Commission  in  New  York  City,  Secretary 
Lansing  made  the  following  admirable,  temperate,  kindly  and  stated- 
manly  address,  which  he  has  modestly  entitled  "Remarks:" 

» New  Yorit  Times  Current  History,  S^tember,  1916,  p.  1021. 
•/Wd. 
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Gentlbiibn:  It  is  a  great  pleasure  to  me  to  be  present  at  this  first  asBembling  of  the 
American-Mexican  Joint  Commission  wliich  so  clearly  manifests  to  the  world  the 
spirit  of  good  will  and  mutual  regard  which  animates  the  Republics  of  America  in  the 
settlement  of  their  controversies.  It  is  not  only  a  pleasure  but  an  honor  for  me  to 
tender  to  you  on  behalf  of  the  President  and  Government  of  the  United  States  greet- 
ings on  this  auspicious  occasion  and  a  hearty  welcome  to  the  ConmiisSionerB  of 
Mexico,  who  have  come  so  far  to  participate  in  these  sessions. 

With  the  pleasure  and  satisfaction  of  bdng  here  to-day  there  is  also  a  full  realisa- 
tion of  the  difficulty  of  the  task  which  lies  before  you.  It  is  no  easy  matter  to  reach 
an  agreement  as  to  the  complex  subjects  of  mutual  interest  to  our  two  countries  and 
to  find  a  way  which  will  satisfy  not  only  the  two  (governments  but  also  the  peoples 
of  the  two  nations.  I  believe  that  you,  gentlemen,  share  with  me  the  sincere  desire 
to  find  that  way  and  to  bring  the  United  States  and  Mexico  into  more  complete 
accord  by  a  just  appreciation  of  the  many  domestic  as  well  as  international  problems 
which  each  Government  has  had  to  face  in  these  troublous  times. 

I  need  not  assure  you  that  my  Government  has  been  inspired  throughout  the  past 
three  years  with  a  sincere  deore  to  arrange  in  an  amicable  way  the  niunerous  ques- 
tions which  have  arisen  as  a  result  of  the  civil  strife  which  has  slvaken  the  Mexican 
Republic  to  its  very  foundations  and  has  caused  so  much  loss  of  life  and  property,  so 
much  suffering  and  privation.  We  have  watched  the  progress  of  the  revolution  with 
anxious  solicitude;  we  have  tried  to  be  fair  in  judgment  and  to  see  things  from  the 
point  of  view  of  those  who  control  the  destinies  of  Mexico;  we  have  sought  to  be 
patient  and  to  await  .the  time  when  the  approach  of  peace  and  order  in  Mexico  would 
offer  favorable  opportunity  for  the  adjustment  of  our  difficulties;  from  first  to  last  we 
have  kept  our  minds  free  from  rancor  and  bitterness  and  prejudice,  and  have  in  a 
spirit  of  disinterested  friendliness  confidently  expected  that  the  day  would  come 
when  the  representatives  of  the  two  countries  oould  meet  and  calmly  and  frankly  dis- 
cuss our  international  relations. 

That  day  has  at  last  arrived.  The  present  conference  is  a  realisation  of  our  ex- 
pectation, and  I  look  forward  to  its  future  accomplishment  with  assurance  that  it  will 
settle  the  questions  which  have  been  causes  of  irritation.  Its  success  depends  in 
laiige  measure — I  think  that  I  may  say,  entirely — ^upon  the  spirit  which  you,  the 
commissioners  of  both  Governments,  evince  when  you  come  to  discuss  the  various 
phases  in  our  relations.  If  this  spirit  is  one  of  frankness,  of  trust,  of  sympathy,  it 
requires  no  prophet's  vision  to  foresee  that  you  will  succeed;  and,  if  you  succeed,  you 
will  have  the  satisfaction  of  knowing  that  you  have  performed  an  inestimable  service 
to  your  countries.  But,  if  suspicion,  doubt,  and  aloofness  mark  your  deliberations, 
you  may  expect  to  accomplish  little  and  leave  the  two  nations  in  the  same  tangle  of 
misunderstandings  and  faLse  judgments  which  I  feel  have  been  the  chief  reasons  for 
our  controversies  in  the  past. 

The  responsibility  rests  with  you,  gentlemen.  The  burden  is  not  a  light  one,  but 
you  have  generously  and  patriotically  assumed  it  in  response  to  the  call  of  your 
Governments.  I  am  sure  that  the  American  commissioners)  whom  I  know  so  weU, 
and  the  Mexican  commissioners,  for  whom  I  have  high  respect,  knowing  from  others 
of  their  distinguished  attainments,  will  show  that  consideration  and  patience  which 
will  bring  you  into  harmony  and  agreement. 

It  is  not  my  purpose  to  dwell  upon  the  subjects  which  will  be  considered  by  the 
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commission.  The  immediate  subject  and  the  immediate  cause  of  your  meeting  here 
to-day  is  the  situation  along  the  international  boundary.  I  believe  that  a  temponuy 
solution  could  be  readily  found,  but  the  Government  of  the  United  States  seeks  a 
permanent,  not  a  temporary,  settlement  of  the  difficulty,  and  I  feel  assured  that  the 
Government  of  Mexico'  desires  nothing  less.  To  reach  such  a  settlement,  one  that 
will  be  lasting  and  sure,  it  will  be  necessary  to  go  to  the  root  of  the  matter,  to  con- 
sider international  rights  and  duties,  and  to  discuss  the  relation  of  the  individual  to 
the  state  aa  well  as  the  relation  of  the  state  to  the  individual,  subjects  fundamental  to 
social  order  and  to  the  intercourse  between  enlightened  governments. 

It  seems  to  me  that  if  you  would  reach  a  complete  adjustment  of  the  matters 
affecting  our  relations  which  will  satisfy  the  future  as  well  as  the  present  you  can  not 
avoid  considering  the  personal  rights  and  economic  interests  of  Americans  who  have 
found  in  Mexico  a  field  for  thdr  energies.  It  is  through  the  consideration  of  such  sub- 
jects that  the  seeds  of  future  controversy  can  be  destroyed  and  entire  confidence 
restored,  so  that  the  Mexican  Government  and  people  may  biuld  on  the  ruins  of  war 
and  disorder  a  new  and  more  lasting  prosp>erity  than  the  Republic  has  ever  known,  a 
prosperity  founded  on  liberty  and  justice  under  a  government  supported  by  the 
united  will  of  a  free  people. 

This,  gentlemen,  I  conceive  to  be  yoiu*  task;  and  I  hope  most  earnestly  that  your 
sphere  of  discussion  will  widen  as  you  meet  from  day  to  day,  so  that  every  obstacle, 
which  has  arisen  or  which  might  hereafter  arise  to  vex  the  cordial  relations  of  your 
Governments,  may  be  removed,  and  your  two  countries  and  their  peoples  may  be 
drawn  into  a  closer  union  cemented  by  friendship  and  good  will  and  by  that  mutual 
respect  for  justice  which  should  govern  all  nations  in  thdr  intercourse  with  one 
another. 

To  the  commission  as  a  whole  I  look  with  confident  hope  that  they  will  succeed  in 
the  great  mission  with  which  they  have  been  charged,  and  I  know  that  this  hope  is 
near  to  the  hearts  of  the  millions  of  Americans  and  Mexicans  who  are  watching  you 
to-day  as  you  enter  upon  the  performance  of  your  duties. 

That  the  commissioners  shall  untie  not  cut  the  Grordian  Knot  and  that 
they  may,  in  their  widsom,  find  "a  permanent,  not  a  temporary,  settle- 
ment of  the  difiSculty,"  as  suggested  by  Secretary  Lansing,  is  the  hope  of 
the  undersigned,  as  it  must  be  the  hope  of  every  friend  and  well-wisher 
of  the  two  countries.  It  will  be  a  great  triumph,  however,  if  the  commis- 
sion brings  about  even  a  temporary  settlement,  because  of  the  insistence 
by  Mexico  that  American  troops  shall  evacuate  its  territory  and  the 
insistence  by  the  United  States  that  its  troops  shall  not  evacuate  Mexico 
before  amends  have  been  made  for  the  unprovoked  attack  upon  Amer- 
ican territory  and  satisfactory  guarantees  given  for  the  futiue.  Sover- 
eignty does  not  yield  gracefully  to  arbitration  or  compromise. 

Jaucbs  Brown  Scott. 
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ANOTHER  SPECIAL  SUPPLEMENT  TO  THE   JOURNAL 

The  Eklitors  are  pleased  to  announce  that  arrangements  have  been 
made  for  the  issue  of  another  Special  Supplement  to  the  Journal, 
which  will  contain  the  diplomatic  correspondence  of  the  United  States 
with  belligerent  governments  relating  to  neutral  rights  and  duties. 
This  correspondence  will  be  taken  up  where  it  was  left  off  in  the  Special 
Supplement  to  the  July  Journal  for  1915,  and  continued  up  to  Octo- 
ber 15,  1916,  the  date  on  which  the  new  Special  Supplement  goes  to 
press. 

This  Special  Supplement  will  contain,  in  addition  to  the  continuation 
of  the  correspondence  relating  to  British  restraints  on  commerce,  Ger- 
man submarine  warfare,  contraband  of  war,  the  status  of  armed  mer- 
chantmen, the  destruction  of  the  Frye,  etc.,  correspondence  on  a  number 
of  new  subjects,  such  as  the  hovering  of  belligerent  warships  near  the 
territorial  waters  of  the  United  States,  interference  by  beUigerents  with 
the  mails,  the  recall  of  the  Austro-Hungarian  Ambassador  and  the 
Military  Attach^  of  Germany,  the  case  of  the  British  steamer  Appam, 
the  escape  of  officers  and  men  from  ships  interned  in  the  United  States, 
the  status  of  American  consular  officers  in  beUigerent  territory  occupied 
by  enemy  troops,  dual  nationality,  and  correspondence  regarding  specific 
cases  of  torpedoing  of  merchant  vessels,  such  as  the  Arabic,  the  Ledanaw, 
and  the  Siissex. 

It  is  estimated  that  the  volume  will  make  about  450  or  500  pages,  and 
it  is  hoped  that  it  will  be  ready  for  distribution  during  the  month  of 
October  or  early  in  November.  Like  the  previous  Special  Supplement, 
it  will  be  sent  to  all  members  of  the  Society  and  subscribers  to  the 
Journal  with  the  compliments  of  the  Society. 
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WITH  REFEBENCES 

Abbreviatioiis:  Ann,  dc.  pol.,  Annales  des  sciences  politiques,  Paris;  Vie  Int., 
La  Vie  Internationale,  Brussels;  Arch,  dipt..  Archives  Diplomatiques,  Paris;  B., 
boletin,  bulletin,  boUetino;  P.  A,  U.,  bulletin  of  the  Pan-American  Union,  Washing- 
ton; Chmetf  J.  de  Dr.  Int.  Priv6,  Paris;  Doc.  dipl.,  France,  Documents  diplomatiques; 
B.  Rd.  Bxt.f  Boletin  de  Relacicmes  Exterioree;  Dr.,  droit,  diritto,  derecfao;  D.  O., 
Diario  Oficial;  For.  rd.,  Forogn  Relations  of  the  United  States;  Ga.,  gasette,  gaoeta, 
gazaetta;  Cd.,  Great  Britain,  Parliamentary  Papers;  Int.,  international,  internadonal, 
intemaiionale;  J.,  journal;  J.  0.,  Journal  Offidel,  Paris;  L.,  Law;  L'Inl.  Sc.,  L'ln- 
temationalism  Scientifique,  The  Hague;  M.,  Magazine;  Jlf6n.  dipl..  Memorial 
diplomatique,  Paris;  Monit.,  Moniteur  beige,  Brussels;  Martens,  Nouveau  recueil 
g6n6rale  de  traits,  Ldpsig;  Q.  dip.,  Questions  diplomatiques  et  ookmiales;  R.,  re- 
view, revista,  revue,  rivista;  Reichs  G.,  Reichs-Gesetzblatt,  Berlin;  Stoats.,  Staatsblad, 
Netherlands;  State  Papers,  British  and  Foreign  State  Papers,  London;  Stat,  at  L., 
United  States  Statutes  at  Large;  Times,  The  Times  (London). 

January,  1916. 

27    France.    Additional  contraband  list  issued.    J.  0.,  Jan.  27,  1916. 
30    France — Great  Britain.  Money-order  convention  signed.  French 
text:  J.  O.,  1916:1780. 

March,  1916. 

14    Argentine  Republic.    Neutrality  proclamation  issued  in  the  war 

between  Germany  and  Portugal.   R.  dipl.  y  can.  Argentina,  1 :332. 

16-18    First  Pan-American  Aeronautical  Conference  held   in 

Santiago  de  Chile.    R,  gin.  de  dr.  int.  public,  iBS'JSOO. 
21    France.    France  signed  an  agreement  with  the  Chamber  of  Com- 
merce of  Copenhagen  and  the  Chamber  of  Danish  Industry  by 
which  the  latter  agree  not  to  re-export  French  merchandise  to 
enemy  countries.    J.  0.,  March  21,  1916. 
27-28    European  War.    The  Allied  Governments  held  a  conference 
in  Paris  where  a  series  of  resolutions  were  passed  r^arding 
an  economic  alliance.    Text:  R.  g&n.  de  dr.  int.  pMic,  doc.  BS: 
127;  Supplement  to  this  Journal,  p.  227. 
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AvrH,  1916. 

27    International  Commebcial  Conqrbsb  met  in  Pabib.    J.  0., 

April  28,  1916. 
29    Congo.    France,  Great  Britain,  Italy,  Rusfiia  and  Japan  signed  a 

declaration  guaranteeing  the  territorial  integrity  of  the  Belgian 

Congo.    B.  gin,  de  dr.  int.  pub.  doc.  SS:130. 

May,  1916. 

4  China — Netheblands.  Dutch  proclamation  of  the  arbitration 
convention  signed  June  11,  1915,  ratifications  of  which  were 
exchanged  at  Peking  April  20,  1916.  Dutch  and  French  texts:. 
Staatsblad,  1916,  No.  181. 

10  Gerbiant — Italt.  Italian  decree  forbidding  the  importation  of 
German  goods  into  Italian  territory.  French  text:  Chmet,  J^Si 
1423. 

12  Gerbiant — Italy.  Italian  decree  requisitioning  German  ships 
in  Italian  ports.  /.  0.,  June  30,  1916.  On  June  30  notification 
made  of  conditions  for  admission  into  private  warehouses  of 
goods  disembarked  from  German  ships.  Text:  London  Gazette, 
May  12,  June  30,  1916. 

19  China — United  States.    Agreemoiit  effected  by  an  exchange  of 

notes  extending  time  for  the  appointment  of  the  commission 
under  Article  2  of  the  treaty  of  September  15, 1914.  U.  S.  Treaty 
Series,  No.  619-A. 

June,  1916, 
1  Santo  Domingo.  American  marines  landed  at  Monte  Christi  to 
restore  order  pending  the  subsidence  of  the  revolutionary  out- 
break and  the  election  of  a  president.  Resistance  was  offered  by 
the  natives  and  an  officer  of  the  marines  was  killed.  N.  Y.  Times,. 
June  2,  1916. 
1  Guatemala — ^United  States.  Agreement  effected  by  an  ex- 
change of  notes  extending  time  for  the  appointment  of  the  com- 
mission under  Article  II  of  the  treaty  of  September  20,  1913. 
English  and  Spanish  texts:  U.  S.  Treaty  Series,  No.  598-B. 

10  Gbeecb.  The  Island  of  Thasos  occupied  by  French  troops.  N.  Y. 
Times,  June  12,  1916. 

20  Japan — Russia.     Convention  signed  for  the  mutual  protection  of 

the  interests  of  the  two  countries  in  the  Far  East.    French  and 
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June,  1916. 

English  texts:  Japan  Times,  July  9,  1916.  On  September  14 
the  Department  of  State  annomiced  that  Japan  and  Russia  had 
both  given  assurances  that  the  new  convention  would  not  modify 
the  '*open  door"  in  China.  English  text  in  Supplement  to  this 
Journal,  p.  239;  N.  Y.  Times,  Sept.  15,  1916. 

22  Mexico — United  States.  Secretary  Lansing  sent  identic  notes 
to  the  diplomatic  representatives  of  the  South  and  Central  Amer- 
ican Republics  stating  the  position  of  the  United  States  in  rela- 
tion to  Mexico.    N.  Y.  Times,  June  23,  1916. 

22  Nicaragua — United  States.  Ratifications  exchanged  of  the 
convention  relating  to  the  Nicaragua  Canal  route.  Engliah  and 
Spanish  t^xts:  U.  S.  Treaty  Series,  No.  624;  English  text:  Supple- 
ment to  this  Journal,  p.  258. 

24  France — Netherlands.  Dutch  proclamation  of  convention 
signed  Sept.  30,  1916,  relative  to  frontiers  of  Surinam  and 
French  Guiana.    French  text:  Staatsblad,  1916,  No.  304. 

28    France.    Additional  contraband  list  issued.    J.  O.,  1916 :5Ml. 

July,  1916. 
1    Santo  Domingo.    Engagement  between  United  States  marines 
and  revolutionists.    One  American  and  27  revolutionists  killed. 
N.  F.Ttm^s,  July  3,  1916. 

1  United  States.     The  Seamen's  Act,  approved  March  4,  1915, 

went  into  effect.  On  May  29,  1915,  the  United  States  notified 
the  following  countries  of  the  intention  to  abrogate  so  much  of 
certain  treaties  as  was  in  conflict  with  this  act:  Austria-Hungary, 
Belgium,  Bolivia,  Brazil,  China,  Colombia,  Denmark,  France, 
Great  Britain,  Greece,  Italy,  Netherlands,  Roumania,  Spain, 
Sweden,  Norway,  Congo  and  Tonga.  The  following  countries 
have  accepted  the  notice  and  agreed  to  the  elimination  of  such 
stipulations:  Austria-Hungary,  Belgium,  Bolivia,  China,  Den- 
mark, Great  Britain,  France,  Greece,  Italy,  The  Netherlands 
and  Roumania. 

2  Mexico — United  States.    Premier  Romanones  of  Spain  tendered 

the  good  offices  of  Spain  in  settling  differences  with  Mexico. 
4    Mexico — United  States.    Carranza  repUed  to  the  American  notes 
of  June  20,  25,  and  suggested  mediation  by  the  Latin  American 
governments.    Text:  N.  Y.  Times,  July  6,  1916.    On  July  7  the 
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Jvly,  1916. 

United  States  offered  to  exchange  views  as  to  a  practical  plan 
for  settlement,  and  on  July  10  a  series  of  conferences  was  begun 
between  the  Department  of  State  and  the  Mexican  representative 
in  Washington.  On  July  12  Mexico  proposed  a  commission  for 
settlement,  and  on  July  28  this  proposal  was  accepted.  The 
American  Conmiissioners  appointed  are:  Judge  George  Gray, 
Hon.  Franklin  K.  Lane  and  John  R.  Mott,  Jr.  The  Mexican 
Commissioners  are:  Luis  Cabrera,  Ignacio  Bonillas  and  Alberto 
J.  Pani.  On  Sept.  6,  the  Commission  began  its  sessions  at  New 
London,  Conn.  AT.  Y.  Times,  Sept.  7,  1916. 
7  Spain — Uruguay.  Arbitration  treaty  signed.  Washington  Post, 
July  8,  1916. 

7  France.    Decree  abandoning  the  Declaration  of  London  and 

issuing  new  regulations  concerning  contraband  and  blockade. 
J.  0.,  Jvly  8f  1916;  text  issued  by  the  Department  of  State. 

8  Great  Britain.    Proclamation  abandoning  the   Declaration  of 

London  and  issuing  new  regulations  concerning  contraband  and 
blockade.  London  Gazette  No.  29667;  text  issued  by  the  Department 
of  State. 

9  Germany.    The  German  submarine  Deutschland  arrived  at  Bal- 

timore after  a  transatlantic  voyage.  Held  by  the  United  States 
to  be  a  merchant  ship.  Sailed  August  1  on  return*  voyage  and 
arrived  in  Bremerhaven  August  16.  N.  Y.  Times,  July  10,  Aug.  2, 
17,  1916. 

11  Central  American  Court.  Reported  that  the  court  has  decided 
against  Nicaragua  in  the  matter  of  the  canal  rights  of  Costa  Rica 
and  Salvador.    Washington  Post,  July  12,  1916. 

13  Great  Britain — United  States.  Viscount  Mersey,  arbitrator 
in  the  case  of  the  cargo  of  the  WiUielmina,  the  American  vessel 
seized  by  the  British  in  February,  1915,  awarded  approximately 
$390,000  to  the  owners  of  the  cargo.  N.  Y.  Times,  July  14, 
1916. 

15    Colombia — Ecuador.    Boundary  treaty  signed.    P.  A.  U.,  43:287. 

18  Great  Britain.  Order  in  Council  issued  giving  list  of  firms  in 
various  countries  with  which  trade  is  forbidden  under  the  Trading 
with  the  Enemy  Act,  1915,  and  a  Proclamation  dated  Feb.  29, 
1916.  The  American  list  contains  85  names.  London  Gazette, 
No.  29671. 
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Jtdy,  1916. 

22  Germany.  Ordinance  issued  relative  to  contraband  of  war.  Eng- 
lish translation  amended.    London  Gazette,  No.  29730. 

26  Santo  Dobcinoo.  Federioo  Henriquez  Carvajal  proclaimed  pro- 
visional President  of  Santo  Domingo.  JV.  Y.  Times,  July  27, 
1916. 

26  Germany.    Revised  list  of  contraband  issued.    Summary:  N.  Y. 

Times,  July  26,  1916. 

27  Honduras — United  States.    Ratifications  exchanged  of  a  treaty 

for  the  advancement  of  peace.  Spanish  and  EJnglish  texts:  U.  S, 
Treaty  Series,  No.  626. 

29  Germany.  Germany  executed  Captain  Charles  Fryatt  of  the 
Great  Eastern  Railway  steamship  Brussels,  captured  in  June, 
on  the  charge  of  an  alleged  attempt  to  ram  a  German  submarine 
March  28, 1915.    Times,  July  29,  Aug.  1-3, 1916. 

29  France.  Note  sent  to  neutral  governments  protesting  against  the 
action  of  Germany  in  deporting  men,  women  and  children  from 
France  in  violation  of  the  Hague  convention.  Text:  French 
YeUow  Book  issued  August  2, 1916;  N.  Y.  Times,  July  30,  Aug.  3, 
1916. 

29  Germany — ^Untfed  States.  The  steamer  Appam,  brought  into 
Norfolk  as  a  German  prize  on  February  1,  1916,  was  awarded  to 
the  British  owners  by  the  Federal  Court.  JV.  Y.  Times,  July  30, 
1916. 

31  Denmark — Great  Britain.  Ratifications  exchanged  of  a  con- 
vention renewing  for  5  years  the  arbitration  convention  of 
October  25,  1905,  signed  May  3,  1916.  0.  B.  Treaty  Series, 
1916,  No.  3. 

August,  1916. 

3  Germany — United  States.    American  steamer  Owego  fired  upon 

by  German  submarine.  On  August  27  Germany  replied  to  the 
American  protest.    Text:  N.  Y.  Times,  Sept.  1,  1916. 

4  Denmark — United  States.    Treaty  signed  providing  for  the  sale 

of  the  Danish  West  Indies  to  the  United  States  for  S25,000,000. 
On  August  14  the  Lower  House  of  the  Danish  l^islature  voted 
in  favor  of  the  treaty,  provided  the  people  of  the  islands  improved 
of  the  sale.  On  August  24  the  Upper  House  rejected  the  treaty. 
On  September  7,  the  U.  S.  Senate  advised  the  ratification  of  the 
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August,  1916. 

treaty.  N.  Y.  Times,  Sept.  8, 1916;  N.  7.  Times,  Aug.  6, 15,  26, 
1916;  this  Journal,  ^:367. 

14  China — United  States.    The   following   commission   has   been 

appointed  imder  the  peace  treaty  between  the  two  countries: 
For,  China:  Hon.  Wellington  Koo;  for  the  United  States:  Hon. 
Andrew  D.  White  and  Hon.  H.  J.  Horst  of  Norway;  umpire: 
Hon.  H.  L.  Hammarskjdld,  Premier  of  Sweden. 

15  Great  Britain.    Statement  issued  relative  to  delay  in  forwarding 

mails.    N.  Y.  Times,  Aug.  15,  1916. 

16  Great  Britain— United  States.    Treaty  signed  for  the  protec- 

tion of  insect-destroying  birds. 

20  Paraquat.  Dr.  Manuel  Franco  took  office  as  President.  Washing- 
ton  Post,  Aug.  21, 1916. 

24  Haiti — United  States.  Protocol  signed  amplif3dng  the  finan- 
cial treaty  of  September  16,  1915.  N.  Y.  Times,  Aug.  25, 
1916. 

28  Germany — ^Italy.  On  August  27  Italy  informed  Germany,  through 
Switzerland,  that  owing  to  the  assistance  given  by  Germany  to 
Austria,  Italy  considered  that  a  state  of  war  existed  with  Ger- 
many as  from  August  28.    N.  Y,  Times,  Aug.  28, 1916. 

27  Greece — ^Bxtloaria.  Bulgarian  troops  occupy  all  but  one  of  the 
Greek  forts  at  Kavala.    N.  Y.  Times,  Aug.  28,  1916. 

27  Austria-Hungary — ^Roumania.     Roumania    declared    war    on 

Austria-Hungary  to  date  from  9  p.  m.,  August  27.  N.  Y.  Times, 
Aug.  29,  1916. 

28  Germany.    Embaigo  placed  on  the  importation  of  all  tobacco 

except  Turkish.    N.  Y.  Times,  Sept.  6,  1916. 
28    Germany — Roumania.    Germany  declared  war  on  Roumania. 
N.  Y.  Times,  Aug.  29,  1916. 

30  Greechs.    Greek  revolutionists  at  Salonica  seised  the  barracks  of 

the  Greek  infantry  and  proclaimed  a  provisional  government, 
calling  upon  the  people  to  combine  with  the  Allies  and  drive  out 
the  Bulgarians.    N.  Y.  Times,  Aug.  31,  1916. 

31  Bulgaria — Roumania.    The  Roumanian  minister  to  Bulgaria 

asked  for  his  passports.    N.  Y.  Times,  Sept.  1, 1916. 
31    Roumania — ^Turkey.    Turkey  delivered  a  declaration  of  war  to 
the  Roumanian  Minister  at  8  p.  m.,  Aug.  31.    N,  Y.  Times, 
Sept.  2,  1916. 
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September,  1916. 

1  BxTiiOARiA — RouMANiA.    Bulgaria  formally  declared  war  on  Rou- 

mania.    N.  Y.  Times,  Sept.  2,  1916. 

2  Greece.    The  Allies  submitted  new  demands  on  Greece,  relative 

to  Allied  control  of  posts  and  telegraphs,  dismissal  of  enemy 
agents  in  Greece,  and  necessary  assurance  as  to  Greek  subjects 
guilty  of  complicity  in  espionage,  etc.  N.  Y.  Times,  Sept.  6, 
1916. 

3  Greece.    The  Allies  seized  four  German  and  three  Austrian  ships 

in  the  Greek  harbor  of  Piraeus. 
3  China — ^Japan.  Japan  presented  to  China  demands  for  apologies, 
indemnities  and  certain  rights  in  Southern  Manchuria  and  East- 
ern Mongolia,  by  way  of  reparation  for  the  alleged  attack  on 
Japanese  troops  at  Chang  Chiatum,  Aug.  13, 1916.  N.  F.  Times, 
Sept.  13,  1916. 

6  United  States.    Neutrality  proclamation  issued  in  the  war  be- 

tween Germany  and  Italy. 
5    United  States.    Note  sent  to  Allied  Powers  refusing  to  treat  all 
undersea  craft  as  war  vessels.    N.  Y.  Times,  Sept.  6,  1916. 

7  Denmark — United  States.    The  United  States  Senate  advised 

the  ratification  of  the  treaty  for  the  purchase  of  the  Danish  West 
Indies.  On  Sept.  26,  the  lower  House  of  Denmark  approved  the 
treaty.  On  Sept.  27,  the  Danish  Parliamentary  Committee  de- 
cided that  a  plebiscite  should  be  held  in  the  islands  before  the 
sale  is  submitted  to  the  Rigsdag.   N.  Y.  Times,  Sept.  27,  28, 1916. 

8  Central  American  Court.   The  court  decided  in  favor  of  Salvador 

in  the  suit  against  Nicaragua  on  the  ground  of  infringement  of 
rights  in  Fonseca  Bay  by  the  treaty  of  Nicaragua  with  the  United 
States  signed  Aug.  5,  1914,  ratifications  of  which  were  exchanged 
June  22,  1916.  Honduras  has  also  brought  suit  before  the  court. 
Annoimcement  has  been  made  that  Nicaragua  will  not  accept 
the  decision  of  the  court.  On  Sept.  14, 1916,  the  court  announced 
that  sixty  days  would  be  given  Nicaragua  in  which  to  reply  to 
the  claim  of  Salvador.  N.  Y.  Times,  Sept.  9,  15,  1916. 
8  United  States.  The  President  signed  the  General  Revenue  Bill 
which  carries  provisions  giving  the  President  power  to  take 
drastic  retaliatory  steps  against  interference  with  Americ&D 
commerce  by  belUgerent  nations.  Text:  N.  Y.  Times,  Sept.  8, 
1916. 
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September,  1916. 

12  Argentine  Republic — Spain.    The  Senate  of  Argentine  Republic 

agreed  to  the  ratification  of  the  arbitration  treaty  with  Spain. 
Washington  Post,  Sept.  13,  1916. 

13  Japan — Russia — United  States.    Japan  and  Russia  replied  to 

the  American  request  for  information  touching  the  Russo- 
Japanese  convention  signed  September  3.  Formal  assurances 
were  given  that  the  ''open  door"  policy  and  the  integrity  of 
China  were  not  menaced.  Text  of  notes:  N.  Y.  Times,  Sept.  15, 
1916. 

14  Greece.    Germany  officially  announced  that  the  commander  of 

the  Greek  forces  stationed  at  Serai,  Drama  and  Eavala,  having 
appealed  to  the  German  commander  for  protection  against  the 
pressure  of  the  AlUes,  the  entire  Greek  force  will  be  interned  in 
Germany  until  Greece  is  free  of  invaders.  On  Sept.  20  it  was 
reported  that  Greece  had  demanded  the  release  of  these  Greek 
troops.    N.  r.  Times,  Sept.  15,  21,  1916. 

15  Great  Britain.    Measures  adopted  for  restricting  the  trade  of  the 

United  States  with  Holland  and  the  Scandinavian  countries  in 
certain  prohibited  articles.  N.  F.  Times,  Sept.  16,  1916. 
22  Great  Britain — United  States.  Great  Britain  notified  the 
United  States  that  the  38  Germans,  Austrians  and  Turks  seized 
on  the  American  steamer  China,  on  Feb.  18,  1916,  would  be  re- 
leased and  would  leave  Sydney,  N.  S.  W.,  Sept.  28,  1916. 
N.  Y.  Times,  Sept.  23,  1916. 

Kathrtn  Sellers. 
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GREAT  BRITAIN  ^ 

British  trade  after  the  war.  Measures  for  securing  the  position  after 
the  war  of  certain  branches  of  British  industry.  Subcommittee  of  the 
Advisory  Committee  to  the  Board  of  Trade  on  Commercial  Intelligence 
with  respect  to.    Summaries  of  evidence.    (Cd.  8275.)  5d. 

Defense  of  the  Realm  Regulations  made  to  May  23, 1916,  reproduced 
in  consolidated  form,  with  notes,  table  of  r^ulation's,  and  orders  made 
under  the  r^ulations.    2d  edition.    8d. 

Economic  conference  of  the  Allies.  Reconmiendations  of  the,  held 
at  Paris  June  14,  15,  16,  and  17,  1916. 

International  Convention  for  the  Safety  of  Life  at  Sea.  Order  in 
Council  further  postponing  the  coming  into  operation  of  the  Merchant 
Shipping  Convention  Act,  1914,  until  January  1,  1917.  May  23, 1916. 
(St.  R.  4  O.  1916,  385.)    l^d. 

Internment  camp  at  Ruhleben.  Report  by  Dr.  A.  E.  Taylor  on  the 
conditions  of  diet  and  nutrition  in  the.    (Cd.  8259.)    2d. 

Mails.  Examination  of  parcels  and  letters.  Note  from  the  United 
States  Government  regarding  the.    (Cd.  8261.)    l^d. 

Prisoners  of  war,  British  and  German,  in  Poland  and  France.  Cor- 
respondence respecting  the  emplo3rment  of.    (Cd.  8260.)    l^d. 

Prisoners  of  war,  sick  and  wounded.  Correspondence  with  the  United 
States  Ambassador  respecting  the  transfer  of  British  and  German 
prisoners  to  Switzerland.    (Cd.  8236.)    1^. 

Trading  with  the  Enemy  Statutory  List  Proclamation  No.  3,  May  23, 
1916.    (St.  R.  4  O.  1916,  320.)    2Hd. 

.    Order  in  Council  making  exceptions  and  adaptations  in  the 

Trading  with  the  Enemy  Acts,  1914  to  1916,  and  the  Customs  War 
Powers  Acts,  1915  and  1916,  in  their  application  to  persons  or  bodies  of 
persons  mentioned  in  the  Statutory  List.  May  23,  1916.  (St.  R.  &  0. 
321.)    iHd. 

.     Orders  in  Council  varying  the  Statutory  List.     June  2, 

June  15,  1916.    (St.  R.  4  O.  1916,  346,  369.)    IJ^.  each. 

^  OflSdal  publications  of  Great  Britain  and  many  of  the  British  cblomes  may  be 
purchased  of  Wyman  &  Sons,  Ltd.,  Fetter  Lane,  £.  C,  London,  Eni^d. 
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UNITED  STATES^ 

Anaed  merchant  vessels,  Memorandum  of  Department  of  State 
showing  views  of  Government  in  regard  to  status  of,  in  neutral  ports  and 
on  high  seas.    April  27,  1916.    7  p.    (S.  doc.  420.)    Paper,  5c. 

Bolivia,  agreement  effected  by  exchange  of  notes  between  United 
States  and,  terminating  Art.  34  [relating  to  deserters  from  vessels]  of 
treaty  of  conunerce  of  May  13,  1858.  Signed,  October  4-5,  1915. 
(Treaty  series,  32A.) 

Claims,  Adjustment  of  international  pecuniary.  Address  delivered 
at  the  Lake  Mohonk  Conference  on  International  Arbitration  by  Edwin 
M.  Borchard.    May  18, 1916.    8  p.    (S.  doc.  455.)    Paper,  5c. 

Dominican  Customs  Receivership,  Report  of  ninth  fiscal  period,  under 
the  American-Dominican  convention  of  1907,  Jan.  1-Dec.  31,  1915,  to- 
gether with  summary  of  commerce  March  22,  1916.  60  p.  il.  Bureau 
of  Insular  Affairs. 

Haiti,  Treaty  between  the  United  States  and,  r^arding  the  finances, 
economic  development  and  tranquility  of  Haiti.  Signed  Sept.  16,  1915. 
(Treaty  series,  623.)    State  Dept, 

International  High  Commission,  Address  delivered  before  conference 
of,  at  Buenos  Aires,  April  4,  1916,  by  W.  G.  McAdoo,  Secretary  of  the 
Treasury  of  the  United  States.    8  p.    (S.  doc.  438.)    Paper,  5c. 

International  Joint  Commission  on  Boundary  Waters  between  United 
States  and  Canada.    List  of  decisions,  reports,  etc.    lip.    Paper,  5c. 

International  Law  Topics,  documents  on  neutrality  and  war,  with 
notes,  1915.  By  George  Grafton  Wilson.  122  p.  Cloth,  35c.  Naval 
War  College, 

Ireland,  Report  relative  to  safety  and  well-being  of  American  citizens 
in,  in  response  to  resolution.  June  13,  1916.  2  p.  (S.  doc.  462.)  State 
DepL 

League  to  Enforce  Peace,  Address  of  President  of  United  States,  at 
meeting  of,  May  27,  1916.    6  p. 

Merchant  Marine.  Report  to  accompany  H.  R.  15455  creating  ship- 
ping board,  naval  auxiliary,  merchant  marine,  and  regulating  carriers  by 
water  engaged  in  foreign  and  interstate  commerce  of  United  States. 
May  9,  1916.    74  p.    (H.  rp.  659,  pt.  1.)    Paper,  5c. 

'  When  prices  are  g;iven,  the  document  in  question  may  be  obtained  for  the  amount 
noted  from  the  Superintendent  of  Documents,  Government  Printing  Office,  Washing- 
ton, D.  C. 
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.    Minority  views.    May  12,  1916,  7  p.  (H.  rp.  659,  pt.  2.) 

Paper,  5c. 

Mexico.  Note  of  Secretary  of  State  of  United  States  to  Secretary  of 
Foreign  Relations  of  de  facto  Government  of  Mexico,  June  20,  1916. 
20  p.    (H.  doc.  1237.)    Paper,  5c.    State  Dept. 

Naturalization.  Declarations  of  intention  to  become  citizens  of  the 
United  States,  Report  to*  accompany  S.  4594,  to  validate  certain. 
May  31,  1916.    5  p.    (S.  rp.  508.)    Judiciary  Committee. 

Neutrality  and  foreign  relations,  Reconunendations  by  Attorney  Gen- 
eral for  legislation  amending  criminal  and  other  laws  with  reference  to. 
1916.    32  p.    Justice  Dept. 

Pan  American  Scientific  Congress,  Second,  Final  Act  and  inter- 
pretative commentary  thereon  prepared  by  James  Brown  Scott.  516  p. 
[This  volume  contains,  in  addition,  the  program  as  finally  carried  out, 
the  list  of  scientific  institutions,  associations,  and  learned  societies  partic- 
ipating in  the  Congress,  and  names  of  persons  invited  to  take  part  in  the 
proceedings.]    State  Dept. 

Panama  Canal.  Hearings  on  estimates  for  construction  and  fortifica- 
tion of.  [Contains  Slides  at  Panama,  by  George  W.  Goethals.]  199  p. 
House  Appropriations  Committee. 

Panama  Canal  Zone,  Exclusion  of  undesirable  aliens  from.  Report 
to  accompany  S.  6447.  June  29,  1916.  4  p.  (S.  rp.  564.)  Interoceanic 
Canals  Committee. 

Radiotel^raphy.  Reconmiendations  of  Navy  Department  on  sub- 
ject of  radio  communication  between  countries  of  Western  Hemisphere 
submitted  for  consideration  of  interested  Governments.  March  11, 
1916.    8  p.    State  Dept. 

Geo.  A.  Finch. 
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THE  FESNIX  ^ 

Imperial  Supreme  Prize  Court  in  Berlin 
Decided  December  17, 1914 

In  the  Name  of  the  Empire! 

In  the  prize  case  re  the  Russian  steamer  Fenix  from  Helsingfors,  the 
Imperial  Supreme  Prize  Court  in  Berlin,  on  December  17, 1914,  decided 
as  follows: 

The  appeal  of  the  claimant  is  refused. 

The  costs  of  the  appeal  proceedings  are  awarded  to  the  claimants. 

The  Facts  of  the  Case 

On  August  2,  1914,  at  11:30  a.  m.,  the  steamer  Fenix,  hailing  from 
Helsingfors  (Finland),  was,  after  war  had  been  declared  by  Cermany 
against  Russia  on  August  2,  captured  not  far  from  the  mouth  of  the 
Elbe,  between  light-ship  A  and  buoy  A,  about  100  km.  distant  from  Ham- 
burg, by  a  German  torpedo-boat  and  soon  after  taken  into  Hamburg. 
After  due  compliance  with  the  formalities  of  the  Prize-Office  and  issue 
of  the  summons  prescribed  in  Sec.  26,  par.  1,  of  the  Prize  Court  Rules, 
two  claims  were  entered  by  the  firm  H.  M.  Gehrckens,  of  Hamburg,  one 
in  its  own  name  on  account  of  certain  alleged  outlays  in  behalf  of  the 
vessel  and  its  crew  made  subsequent  to  the  seizure,  and  the  other  in 
the  name  of  the  shippers — Helsingfors  Angfartygs  Aktiebolag — ^in  Hel- 
singfors, the  ship-owner  petitioning  that  the  seizure  be  declared  un- 
justified. 

The  Prize  Court  in  Hamburg  rendered  judgment  on  Sept.  26,  1914, 
in  which,  among  other  things,  it  was  held  that: 

The  seized  steamer  Fenix  is  to  be  condemned. 

^  Translated  from  the  Hanseatische  Gerichtszeitung  Hawpthlati,  Hamburg,  No.  9, 
March  11,  1915,  and  the  ZeOachrift  fUr  Vdlkerrecht,  Vol.  IX,  No.  1,  p.  103. 
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The  claims  of  the  owner  and  the  firm  H.  M.  Gehrckens  are  rejected. 
The  costs  of  the  l^al  proceedings  must  be  borne  by  the  claimants. 

From  this  decision,  which  was  delivered  on  October  8,  1914,  the  pe- 
titioners, in  a  written  statement  presented  on  October  13, 1914,  made  an 
appeal  and  justified  the  same  on  October  16,  1914.  Hie  petition  is 
made: 

1.  In  the  name  of  both  claimants:  That,  under  a  stay  of  execution  of 
the  appealed  judgment,  the  steamer  Ferdx  be  released. 

2.  In  the  name  of  the  claimant  H.  M.  Gehrckens  as  an  alternative: 
To  modify  the  judgment  to  the  extent  of  declaring  that  the  condenma- 
tion  of  the  steamer  is  allowed  only  on  payment  to  the  claimants  of  liie 
amounts  specified  in  the  claini  of  the  firm  H.  M.  Gehrckens. 

The  Imperial  Commissioner  before  the  Supremye  Prize  Court  moved 
that  the  appeal  be  dismissed.  In  the  proceedings  before  the  court  of 
appeal,  the  representative  of  claimants  proved  the  l^al  remedy  and 
pleaded  as  follows: 

I.  Re  the  shipper's  appeal. 

1.  The  6th  Convention  of  the  Second  Hague  Peace  Conference  (Oc- 
tober 18, 1907)  ought  to  have  been  taken  into  consideration  in  the  Prize 
Court's  judgment,  even  although  only  Art.  1,  par.  1,  was  mentioned  in 
the  Prize  Regulations;  for  the  Prize  Regulations  foimded  on  the  Kaiser's 
powers  as  Commander  in  Chief  do  not  govern  the  whole  of  prize  law, 
especially  those  cases  which  do  not  arise  upon  the  high  seas. 

2.  Neither  is  the  application  of  the  above  mentioned  conventicm 
excluded  by  the  fact  that  Germany  withheld  consent  to  some  of  its  pro- 
visions, for  Russia  did  that  also.  Likewise  the  fact  that  Servia  and 
Montenegro  did  not  ratify  the  convention  stands  just  as  little  in  the 
way  of  its  apptication  in  this  case,  since  they  are  not  maritime  states, 
and  Art.  6  of  the  convention  must  be  taken  to  mean  that  it  shall  not 
apply  only  if  the  belligerents,  being  maritime  states,  are  not  partis 
to  it. 

3.  Nor  is  the  application  of  the  convention  dependent  upon  the 
granting  [by  the  belligerent  governments]  of  days  of  grace  for  departure. 
This  can  be  more  definitely  ascertained  from  the  proceedings  of  the 
Second  Hague  Conference  relating  to  this  convention  and  the  declara- 
tions made  by  the  representatives  of  the  various  contracting  states, 
parts  of  which  were  quoted  by  the  representative  of  the  claimants. 

4.  Concerning  the  interpretation  of  the  law  to  be  applied,  the  repre- 
sentative of  the  claimants  pleaded,  that  Art.  I,  par.  2,  and  Art.  2  of  the 
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above  mentioned  convention  must  not  be  miderstood  in  too  narrow  a 
sense,  and  above  all  not  to  the  effect  that  only  ships  which  reached  a 
hostile  port  or  its  immediate  neighborhood  before  the  outbreak  of  war 
should  be  exempt  from  the  prise  law.  The  whole  convention  is  further- 
more merely  the  outcome  of  the  practice  generally  followed  since  the 
Crimean  War,  according  to  which  not  only  those  ships  which  were  al- 
ready in  a  hostile  port  at  the  time  of  the  outbreak  of  the  war,  but  also 
such  as  were  on  the  way  to  such  a  port  should  be  granted  time  for  de- 
parture. This  was  laid  down  by  French  and  Russian  declarations  in  the 
year  1854,  as  well  as  by  French  and  German  declarations  in  the  war  of 
1870-71.  The  United  States  of  America  likewise  agreed  to  it  in  1898 
in  the  war  against  Spain.  This  practice,  as  is  plainly  evident  from  the 
words  of  the  preamble,  the  convention  in  question  intended  to  confirm, 
and  it  was  only  due  to  a  mistake  in  drafting,  which  it  is  true  tends  to 
obscure  the  principle  upon  which  par.  2  is  based,  that  the  respite  for  de- 
parture, the  desirability  of  which  is  expressed,  can  be  taken  into  con- 
sideration in  the  case  of  ships  bound  for  a  hostile  port  only  after 
their  arrival.  The  circumstance  that  Germany  withheld  its  consent 
to  Art.  3  cannot  be  taken  to  mean  a  limitation  upon  Art.  2,  since 
Germany,  according  to  the  explanations  of  its  representatives  at  the 
Conference,  wanted  to  go  so  far  as  to  make  the  practice  obligatory. 

5.  Finally  the  claimant's  representative  contended  that  at  the<  time 
it  was  captured  the  Fenix  was  already  in  the  Elbe  and  therefore  within 
German  jurisdiction.  A  vessel  is  certainly  entering  a  port  (entrant  dans 
un  port  as  the  original  text  of  the  convention  reads)  when,  after  passage 
through  the  national  waters,  she  reaches  the  inner  territory  of  the 
hostile  state.  This  is  also  the  meaning  of  the  word  '^anlaufen"  used  in 
the  German  translation,  which  is  not  identical  with  ^^einlaufen." 

II.  Re  the  appeal  of  the  firm  of  Gehrckens. 

In  this  case  the  representative  of  the  claimants  maintained  the  argu- 
ments brought  forward  by  him  in  the  first  instance,  and  particularly 
referred  to  the  fact  that  even  if  the  amounts  paid  out  by  the  firm  of 
Gehrckens  could  not  be  awarded  to  them  as  costs  in  the  prize  court  pro- 
ceedings, the  firm  had  certainly  acquired  a  bottomry  right  on  account 
of  the  payments  made  on  the  authority  of  the  captain  of  the  FeniXf 
the  validity  of  which  must  be  reserved  in  the  judgment  pronouncing  the 
seizure  of  the  ship.  The  judge  of  the  lower  court  did  not  enter  at  all 
upon  this  point. 

The  Imperial  Commissioner  contradicted  these  arguments,  and  re- 
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garding  the  interpretation  of  Art.  1,  par.  2,  of  the  convention,  referred 
to  the  fact  that  this  provision  was  construed  very  narrowly  by  the 
English  Prize  Court,  as  evidenced  by  the  case  of  the  German  vessel 
M&wBj^  which  was  captured  in  the  inner  waters  of  the  Firth  of  Forth, 
because  it  was  held  that  she  was  at  sea  there.  The  Fingliah  Prize  Court 
confirmed  this  holding. 

Reasons  for  the  Decision 

The  appeal  is  in  order  as  to  time  and  form  and  is  justifiable,  but  with- 
out foundation. 

The  Court  of  Appeal  agrees  with  the  claimants  in  presuming  that  the 
stipulations  of  Convention  No.  6  of  the  Second  Hague  Conference  must 
be  taken  into  consideration  in  the  case  under  review,  although  they  have 
not  been  expressly  included  in  the  Prize  Regulations.  Why  this  was  not 
done  need  not  be  discussed.  At  all  events,  the  convention  named  is 
a  state  contract  ratified  by  the  German  Empire,  and  published  in  the 
Imperial  Legal  Gazette,  and  as  such  it  must  be  taken  into  consideration 
by  the  prize  courts. 

Likewise,  the  fact  that  Germany  refused  to  agree  to  Art.  3  of  the  con- 
vention does  not  prevent  the  consideration  of  the  remaining  parts. 
Neither  in  the  opinion  of  the  Court  of  Appeal,  is  the  granting  [by  the 
belligerent  governments]  of  days  of  grace  for  departure  necessary  for  the 
application  of  the  convention,  since  such  a  limitation  upon  its  appli- 
cability is  not  evident  from  the  convention  itself;  but,  on  the  contrary. 
Art.  2,  par.  1,  2nd  alternative,  refers  to  a  ship  which  is  not  allowed  to 
leave,  in  which  case,  therefore,  there  can  be  no  question  of  the  granting 
of  days  of  grace  for  departure. 

Finally,  the  circumstance  that  the  belUgerent  states  Servia  and  Mon- 
tenegro did  not  ratify  the  convention  raises  no  doubt,  for  the  reasons 
advanced  by  the  claimants,  concerning  its  applicabihty  to  the  case  under 
review;  but  it  may  be  left  imdecided  whether  the  dispositions  of  the 
convention  would  not  have  to  be  taken  into  consideration  as  generally 
acknowledged  principles  of  international  law,  even  if  they  were  not 
brought  into  question  by  virtue  of  a  treaty. 

The  Court  of  Appeal,  however,  can  not  agree  with  the  claimant's 
arguments  concerning  the  interpretation  and  wording  of  Art.  1,  par.  2, 
of  )ihe  convention. 

First,  the  claimant's  arguments  may  be  summed  up  to  the  e£Fect 
*  Printed  in  this  Journal  for  April,  1915  (Vol.  9),  p.  547. 
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that  in  several  wars  in  the  second  half  of  the  preceding  century  the  bel- 
ligerents  agreed  upon  and  followed  the  practice  of  not  molesting  a  vessel 
which  was  bona  fide  bound  for  a  hostile  port,  and  treated  it  in  the  same 
manner  as  a  ship  which  at  the  outbreak  of  hostilities  was  actually  within 
a  hostile  port;  and  that  this  practice  ought  to  have  been  expressly  laid 
down  in  the  dispositions  of  the  6th  Convention. 

With  certain  limitations  this  may  be  true.  It  in  no  way  alters  the  fact, 
however,  that  Germany  reserved  Art.  3  of  the  convention,  according  to 
which  ships  at  sea  which  are  without  knowledge  of  the  outbreak  of 
hostilities  do  not  come  imder  the  protection  of  the  convention,  which 
applies  only  to  vessels  actually  within  the  hostile  port  at  the  commence- 
ment of  hostilities  (which  does  not  come  into  question  here)  or  which 
"touch  at"  such  a  port  after  the  outbreak  of  hostilities. 

Considered  from  a  purely  grammatical  standpoint,  "einen  Hafen 
anlaufen''  (to  touch  at  a  port)  means  the  same  as  ''in  einen  Hafen  ein- 
laufen  "  (to  enter  a  port).  It  may  be  granted,  however,  that  at  times 
the  expression  is  used  in  a  somewhat  wider  sense.  In  order  correctly  to 
understand  the  sense  in  which  it  is  used  in  this  convention,  it  is  neces- 
sary to  consider  the  original  French  text,  since  this  alone  is  decisive 
upon  a  question  of  interpretation,  the  convention  having  been  drawn 
in  that  language.  ''Entrant  dans  un  port"  however,  as  it  stands  there, 
means  to  enter  a  port.  There  is  no  necessity  to  construe  this  clause  of 
the  convention  more  widely  than  the  wording  requires,  for  even  thus 
understood,  a  ship  bona  fide  approaching  a  port  does  not  lose  the  ad- 
vantages of  the  convention,  since  even  if  she  does  not  come  under  Art.  1, 
par.  2,  she  does  come  under  the  provisions  of  Art.  3.  Accordingly,  the 
convention  comprises  two,  not  three,  categories  of  ships,  as  the  claimants 
take  it,  tdz.,  ships  which  at  the  outbreak  of  hostilities  were  actually 
within  a  hostile  port  or  (what  is  considered  as  the  same  thing  and  there- 
fore so  treated  in  the  same  article)  which  enter  it,  and  ships  that  are 
outside  the  port  and  therefore  within  the  hostile  state's  territorial  juris- 
diction. These  latter  are  considered  as  at  sea  (Art.  3).  It  would  be 
arbitrary  to  consider  within  the  first  category  ships  which  are  bound  for  a 
hostile  port  and  about  to  claim  the  right  of  asylum  within  the  hostile 
state,  and  such  a  holding  must  be  rejected  if  for  no  other  reason  than  the 
difficulty  of  drawing  a  definite  line  of  demarcation.  Germany's  willing- 
ness to  make  obligatory  the  granting  of  days  of  grace  for  departure  has 
nothing  to  do  with  the  question  as  to  what  ships  are  to  be  considered  as 
at  sea  and  what  as  touching  a  port. 
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That  this  interpretation,  drawn  from  the  French  wording  of  the  dis- 
position in  question,  should,  according  to  the  general  opinion,  have  beeo 
expressed  in  the  convention  is  also  evident  from  the  protocol  of  the  con- 
vention. In  the  reports  of  the  Fourth  Commission  to  the  whole  CkMi- 
ference,  it  is  stated  (according  to  Dr.  Niemeyer,  Urkundenbuch  zum 
Seekriegsrecktf  II  Abb.  p.  473)  with  r^ard  to  the  dispomtion  in  questiixi: 

L'alin^  2  vise  le  cas  du  navire  entrant,  qui  a  quitt^  son  dernier  port  de  d^Mitt 
avant  la  guerre  et  qui  ignore  Fouverture  des  hostiUtds  aii  moment  oil  il  anive  dans  le 
port  ennemi. 

And  the  official  English  text  of  the  convention,  which  was  laid  before 
Parliament  together  with  the  original  text,  reads,  as  far  asit  applies  here: 

The  same  principle  applies  in  the  case  of  a  ship  which  has  left  its  last  port  of  de- 
parture before  the  oommenoement  of  the  war  and  has  entered  a  port  belonging  to  the 
enemy  while  still  ignorant  that  hostilities  had  broken  out. 

From  this  it  is  clear  beyond  aU  doubt  that  Art.  1,  par.  2,  of  the  con- 
vention is  to  be  read  still  more  narrowly  than  was  done  by  the  judge  of 
the  lower  court,  namely,  that  it  refers  only  to  those  ships  which,  without 
knowledge  of  the  outbreak  of  hostilities,  actually  arrive  at  and  enter  a 
hostile  port.  So  long  as  they  are  outside  the  harbor  proper,  even  if  in  its 
immediate  neighborhood,  they  do  not  come  imder  the  protection  of 
Art.  1,  par.  2,  but  are,  on  the  contrary,  for  the  purposes  of  prize  law,  to 
be  treated  as  at  sea,  and  so  fall  under  Art.  3.  Since  this  article  has  not 
been  accepted  by  Germany,  and  the  hostile  ownership  of  the  S.  S.  Ferdx 
has  been  proved,  she  was  rightly  captured  and  is  consequently  subject  to 
condenmation.  Moreover,  the  British  Prize  Court  in  its  12th  session 
when  the  case  of  the  Mlhve  was  heard,  likewise  gave  a  similar  interpretar 
tion  of  the  r^ulation  in  question.  That  vessel  was  on  a  voyage  from 
Nordemey  to  Bo'ness  in  the  Firth  of  Forth,  within  which  it  touched  at 
Morrison's  Haven,  on  the  4th  August,  and  on  the  following  morning 
sailed  for  Granton  '^  higher  up  the  Firth  of  Forth."  Thereupon  the  ship 
was  captured  and  declared  by  the  Prize  Court  to  be  a  good  prize.  In 
the  report  of  the  case  before  the  Prize  Coiut,  it  is  stated  (Morning 
Posi  of  Nov.  1,  1914): 

The  condemnation  of  the  veasel  was  asked  for  by  the  Crown  on  the  ground  that 
when  captured  she  was  not  within  the  boundary  df  any  port  in  the  sense  in.  which 
the  word  was  used  in  the  Sixth  Hague  Convention  of  1907.  •  •  *  The  preei- 
dent  had  no  hesitation  in  finding  that  she  was  captured  at  sea  and  not  seised  in  port. 
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For  these  reasonS;  the  legal  claim  of  the  ship-owners  is  denied. 

The  appeal  of  the  firm  of  Gehrckens  likewise  appears  mifoimded.  In 
so  far  as  this  claimant  demands  reimbursement  of  specified  outlays  as 
costs  of  the  Prize  Court  proceedings,  the  claim  is  to  be  refused,  since 
costs  of  legal  proceedings  cannot  consist  of  outlays  of  third  parties,  par- 
ticularly outlays  which  have  nothing  to  do  with  the  actual  case.  If  the 
outlays  were  really  made  in  the  interest  of  the  prize  the  claimants  must 
prove  them  in  the  manner  prescribed  by  the  Prize  Regulations.  The  firm 
of  Gehrckens  bases  its  claim  furthermore  on  the  fact  that  because  of  out- 
lays made  on  behalf  of  the  ship's  captain,  it  had  acquired  a  bottomry 
right  on  the  ship,  the  proving  of  which  was  reserved  in  case  of  condem- 
nation. Here,  too,  may  be  left  out  of  consideration  the  question  whether 
the  firm  on  account  of  its  outlays,  or  a  part  thereof,  actually  acquired  a 
real  right  in  the  S.  S.  Fenix,  since  the  bottomry  right  would  at  once  be- 
come void  upon  the  condemnation  of  the  ship.  Condenmation,  accord- 
ing to  prize  law,  is  an  original  method  of  acquiring  possession,  an  oc- 
cupatiojure  beUiy  which,  according  to  generally  acknowledged  principles 
of  international  law,  gives  to  the  occupant  the  ownership  of  the  object 
seized  free  of  every  encumbrance.  The  decision  in  the  case  of  the  Maria 
Glaeser,  rendered  by  the  English  Prize  Court  at  its  third  session  after 
mature  consideration  of  the  practice  of  other  prize  courts,  shows  that  the 
EngUsh  Prize  Court  also  takes  this  point  of  view.  {The  Times,  17th 
September,  1914).'  In  that  case  it  was  a  matter  of  a  mortgage  acquired 
by  a  neutral  before  the  capture  of  the  ship,  and  the  consideration  of 
the  claim  of  the  neutral  mortgagee  was  denied  on  the  ground  that  ac- 
cording to  the  principles  of  prize  law,  the  rights  of  third  parties  in  a  cap- 
tured ship  cannot  be  recognized.  It  is  also  hinted  in  the  decision  that  the 
case  would  not  have  been  adjudged  differently  if  the  mortgagor  had  been 
a  British  subject. 

In  the  present  case  the  bottonuy  right  is  said  to  have  arisen  after  the 
capture  of  the  ship.  According  to  the  opinion  of  the  Court  of  Appeal, 
however,  this  makes  no  difference  in  adjudging  such  bottomry  right, 
since  under  prize  law  it  is  void  as  against  the  l^al  effect  of  seizure. 
The  same  is  true  of  an  allied  bottomry  creditor  in  his  capacity  as  citi- 
zen of  the  Empire.  It  is  not  evident  why  an  exception  should  be  made  to 
the  above  mentioned  principles  in  favor  of  citizens  of  the  Eknpire. 

Accordingly,  both  appeds  are  rejected.  The  awarding  of  the  costs 
follows  according  to  Sec.  37  of  the  Prize  Regulations. 

*  Printed  in  this  Joubnal  for  April,  1915  (Vol.  9),  p.  531. 
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THE  ELIDA  ^ 

Imperial  Supreme  Prize  Court  in  Berlin 
Decided  May  18,  1915 

In  the  prize  case  re  the  Swedish  steamer  ElicUiy  home  port  Karlsham, 
the  Imperial  Supreme  Prize  Court  in  Berlin,  in  its  session  of  May  18, 
1915,  cancelled  the  judgment  of  the  Prize  Court  at  Kiel  of  Decem- 
ber 8,  1914,  and  declared  the  claim  for  compensation  to  be  fully  justi- 
fied, returning  the  case  to  the  court  of  first  instance  to  fix  the  amount 
of  the  indemnity.  The  decision  upon  the  costs  is  reserved  for  the  final 
decree. 

On  October  13,  1914,  the  Swedish  S.  S.  Elida,  with  a  cargo  of  wood 
(rafters),  boimd  from  Kago  to  Hull,  was  captured  by  a  German  torpedo 
boat  near  Trelleborg  and  taken  into  Swinemtinde.  The  bill  of  lading 
read  "to  order";  the  wood  is  said  to  have  been  sold  by  V.  Svensson  & 
Co.  A.  G.  of  Stockhohn  to  Roberts,  Cooper  &  Co.  in  Hull.  The  owner 
of  the  steamer,  J.  Ingmarssen  of  StensniLs,  avers  that  the  seizure  of  the 
ship  and  cargo  was  illegal  and  claims  damages.  The  Prize  Court  at  Kiel 
decided  that  the  steamer  and  cargo  should  be  released,  but  that  sufficient 
reasons  existed  to  justify  the  seizure  and  that  the  claim  for  compensa- 
tion should  be  dismissed. 

The  appeal  from  this  decision  is  sustained. 

The  illegahty  of  the  seizure  is  first  of  all  based  on  the  fact  that  it  took 
place  within  the  zone  of  neutraUty  claimed  by  Sweden,  t.  c.,.  within 
four  miles  of  the  Swedish  coast.  Whether  this  was  really  the  case  is 
disputed,  whilst  it  is  certain  that  the  seizure  took  place  outside  the  three 
mile  limit.  In  any  event  this  is  of  no  importance,  since  this  objection 
was  properly  dismissed  by  the  judge. 

It  is  true  that  a  considerable  number  of  states  have  extended  by  na- 
tional law  their  territorial  jurisdiction  beyond  the  three  mile  limit, 
either  generally  or  with  regard  to  certain  l^al  rights.  This  particularly 
applies  to  Sweden  and  Norway,  which  extended  their  national  waters  to 
a  distance  of  four  miles.  A  number  of  other  states  even  went  much 
further  in  this  respect.  But  a  special  international  title,  valid  in  rela- 
tion to  the  German  Empire,  and  therefore  to  be  taken  into  account  by 

^  Translated  from  the  Hansealische  GerichtazeUung  HawpiUaUj  Hamburg,  No.  39, 
October  7, 1915,  and  the  Zeitsckrift  fUr  Volkerrechl,  Vol.  IX,  No.  1,  p.  109. 
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the  prize  court,  does  not  exist,  for  up  to  the  present  time  the  Swedish 
claim  has  been  recognized  only  by  the  Norwegian  Government.  Ac- 
cording to  official  information  from  the  German  Foreign  Office,  Ger- 
many especially  in  the  course  of  the  discussions  concerning  this  matter 
which  took  place  in  1874,  did  not  accept  Sweden's  point  of  view  but 
treated  the  question  of  national  waters  as  an  open  one,  while  England 
insisted  upon  the  three  mile  limit.  Similarly  in  1897,  when  the  Swedish 
Government  addressed  a  communication  to  the  German  L^ation  at 
Stockholm  concerning  the  fishery  jurisdiction,  the  German  Govern- 
ment restricted  itself  to  raising  no  objection  against  Sweden's  claim  to  a 
four  mile  boundary  for  the  fishery  and  the  question  of  the  neutraliza- 
tion of  this  marine  area  in  case  of  war  was  not  thereby  affected. 

Therefore,  imder  these  circumstances,  the  decision  must  rest  upon 
the  basis  of  the  German  Prize  R^ulations,  which  in  No.  3a  forbids 
the  application  of  prize  law  within  a  zone  of  only  three  nautical  miles 
from  the  low  water  mark  of  neutral  coasts.  .  The  Prize  Regulations 
contain  the  principles  laid  down  by  the  Kaiser  as  CJommander  in  Chief 
within  his  Imperial  jurisdiction  for  the  practice  of  prize  law  pertaining 
to  naval  warfare,  and  are,  therefore,  primarily  law  not  only  for  the  Navy, 
but  also  for  the  inland  authorities,  particularly  the  prize  courts,  in  so 
far  as  they  have  to  pass  upon  the  l^ality  of  the  actions  of  commanders 
at  sea  falling  within  the  prize  law.  International  law  only  lays  down 
rights  and  duties  as  between  different  states.  The  prize  courts,  when 
judging  of  the  legality  of  prize  actions,  can  take  general  international 
principles  only  into  accoimt  when  the  Prize  Regulations  contain  no 
instructions  and,  therefore,  tacitly  refer  to  the  principles  of  international 
law.  Therefore,  the  question  whether  an  instruction  of  the  Prize  Regular 
tions  agrees  with  general  international  law  is  not  for  the  prize  court  to 
decide.  If  a  contradiction  in  this  connection  is  asserted,  the  point 
in  controversy  is  to  be  settled  in  another  manner.  Thus  far  this  con- 
ception also  agrees  with  the  legal  opinion  of  Professor  Dr.  von  Liszt, 
produced  by  the  claimants. 

Contrary  to  this  opinion,  however,  the  Supreme  Prize  Court  further 
is  of  the  opinion  that  the  instruction  in  question  of  the  German  Prize 
Regulations  in  no  way  violates  the  general  principles  of  international 
law.  Heretofore,  the  maritime  boundary  of  states  has  been  generally 
recognized  in  theory  and  practice  as  being  three  nautical  miles  distant 
from  the  coast.  Originally,  it  was  based  on  the  canying  distance,  cor- 
responding to  the  gunnery  technique  of  those  times,  of  ships'  and  coast 
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guns.  It  is  true  that  now-a-days  this  reason  is  no  longer  applicable. 
Here  however  the  axiom  cesmrUe  roHone  turn  ce88ai  lex  ipsa  applies,  and 
although  numerous  proposals  and  opinions  have  been  put  forward  with 
regard  to  a  different  delimitation  of  the  national  waters,  it  cannot  be 
asserted  that  any  other  method  has  in  practice  met  with  the  general 
Concurrence  of  the  maritime  states.  This  is  also  true  of  the  view  put 
forward  in  the  above  mentioned  opinion,  according  to  which  each  in- 
dividual state  is  entitled  to  extend,  by  means  of  independent  regulations, 
the  boundary  of  its  national  waters  beyond  the  three  mile  zone  as  far 
as  gun  range,  the  former  limit  nevertheless  to  be  regarded  as  a  subsidi- 
ary international  boundary.  With  the  range  of  present  day  guns  this 
would  lead  to  quite  intolerable  conditions,  and  give  to  single  states  the 
possibility  of  including  within  their  national  territory  extensive  tracts 
of  the  open  sea  the  freedom  of  which  is  in  the  interest  of  all  maritime 
states.  To  a  certain  extent  this  is  also  acknowledged  by  Liszt  in  his 
opinion,  for  according  thereto  the  regulation  of  the  individual  state  is 
not  alone  sufficient;  the  absence  of  objection  on  the  part  of  other  states 
is  also  required.  Thereby  in  reality  the  permissibility  of  an  extension 
of  the  territorial  waters  is  founded  not  so  much  upon  the  independent 
regulation  by  the  single  state,  as  upon  the  supposition  of  a  tacit  ac- 
knowledgment of  such  an  extension  by  the  other  states.  A  mere  failure 
to  object,  however,  is  not  identical  with  a  positive  concurrence  of  the 
nations.  Furthermore  it  must  be  remembered  that  even  if  the  exercise 
by  a  maritime  nation  of  certain  official  functions,  such  as  those  of  the 
health  and  customs  authorities,  is  tolerated  beyond  the  three  mile  zone, 
this  by  no  means  represents  a  concession  to  the  effect  that  in  all  other 
respects  the  waters  in  question  are  included  within  the  territorial  juris- 
diction. Accordingly,  in  more  recent  international  agreements  to  which 
a  number  of  maritime  states  were  parties,  as,  for  instance,  in  the  agree- 
ment of  May  6,  1882,  for  the  police  regulation  of  the  North  Sea  fisheries, 
and  in  the  convention  of  October  29,  1888,  for  the  neutralization  of  the 
Suez  Canal,  the  three  mile  boundary  was  recognized  as  the  standard. 
Likewise,  according  to  official  information  from  the  Foreign  Office, 
in  the  second  session  of  the  International  Congress  for  the  Protection 
of  Submarine  Cables,  held  at  Paris  on  October  18,  1882,  Germany's 
^representative  explicitly  declared,  without  meeting  with  opposition, 
that  by  the  term  "  coastal  waters"  a  zone  of  three  miles  was  to  be  under- 
stood. Furthermore,  according  to  the  same  official  information,  the 
British  Government  during  the  negotiations  in  the  year  1911  with  re- 
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gard  to  the  holding  of  an  international  congress  for  the  regulation  of  the 
question  of  coastal  waters,  decidedly  adhered  to  the  tlu'ee  mile  zone; 
and,  accordingly,  even  in  the  present  war,  it  had  Admiral  Craddock 
inform  the  Government  of  Uruguay  that  it  would  not  recognize  the 
claims  of  Uruguay  and  Argentina  to  an  extension  of  the  territorial  waters 
beyond  the  three  mile  zone.  It  can,  therefore,  be  still  less  assumed  that 
this  boundary  has  been  supplanted  by  another  generally  acknowledged 
international  regulation. 

In  the  case  under  consideration,  however,  the  legality  of  the  seiz- 
ure should  have  been  denied  for  another  reason. 

In  agreement  with  the  court  of  first  instance,  it  is  to  be  taken  that  the 
wood, — ^which  after  the  release  of  the  ship  and  cargo  was  sold  in  Lue- 
beck — ^was  not  contraband.  In  this  respect  only  item  9  of  the  List  of 
Conditional  Contraband,  as  it  was  in  force  at  the  time  of  seizure,  would 
come  into  question,  namely,  ''Material  for  Fuel  (Greases).''  The  cargo 
consisted  of  beams,  i.  e.,  trunks  cornered  by  means  of  the  hatchet,  in 
this  case  up  to  22  feet  long,  and  4x4  up  to  8x9  inches  wide,  part  of  the 
tenon  ends  being  unhewn.  The  experts  Homann  and  Bockmann,  it  is 
true,  estimated  their  value  as  small,  i.  e.,  M.  15  per  cubic  meter,  whereas 
they  valued  firewood  at  M.  8  the  cubic  meter.  The  expert  liebnitzky, 
on  the  contrary,  assessed  the  value  at  M.  25,  and  at  the  same  time  pro- 
nounced the  wood  to  be  squared  timber,  such  as  is  used  in  large  quanti- 
ties in  Germany  for  building  purposes,  particularly  from  Vorpommem 
westward.  The  experts  who  viewed  the  wood  during  its  discharge  at 
Luebeck  agreed  with  this  opinion  in  so  far  as  to  declare  the  cai^  to 
have  undoubtedly  consisted  of  squared  building  wood.  In  accordance 
therewith  at  the  sale  in  Luebeck  the  wood  brought  the  price  of  M.  28. 58 
the  cubic  meter. 

Without  doubt  therefore  it  was  not  firewood,  but  timber. 

When  the  Declaration  of  London  in  Art.  24  and  the  Prize  Regulations 
in  No.  23  speak  of  fuel,  this  must  be  taken  to  mean  such  material  as, 
according  to  the  conditions  of  price  and  transportation,  is  really  used  for 
the  purpose  of  fuel,  since  it  is  generally  obtained  prepared  and  trans- 
ported to  its  destination  for  this  object.  Particularly  wood  for  fuel, 
firewood,  naturally  differs  from  timber  of  every  description,  since 
through  the  preparation  of  the  former,  the  latter  has  generally  risen 
considerably  in  value.  On  the  other  hand,  it  must  be  taken  into 
account  that  the  prize  court  instructions  are  designed  for  the  event  of 
war,  and  must  be  therefore  read  in  such  a  way  as  to  exclude  the  possibil- 
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ity  of  evasion.  It  is  not,  therefore,  merely  a  question  of  the  customary 
designation  of  the  trade,  for,  if  such  were  the  case  it  would  be  possible,  by 
means  of  a  preparation  which  entailed  no  extra  costs,  or  at  least  insig- 
nificant ones,  to  give  to  the  wood  a  character  which  would  deprive  it  of 
its  contraband  nature  without  its  use  as  fuel  producing  a  useless  loss  of 
important  economical  values.  Even  firewood  requires  a  certain  treat- 
ment or  preparation,  the  cost  of  which  is  hardly  lower  than  that  of  in- 
ferior kinds  of  timber,  particularly  timber  for  mines.  A  fine  line  of  dis- 
tinction is  not  drawn  here.  It  was,  therefore,  quite  in  accordance  with 
the  legal  position  created  by  the  Prize  Regulations,  when  the  German 
Foreign  Office  informed  the  Swedish  Government  in  September,  1914 

that  all  kinds  of  unmanufactuFed  or  crudely  manufactuFed  woods  were  regarded  as 
conditional  contraband,  as  they  could  be  used  as  fuel  and,  according  to  circumstances, 
were  actually  used  as  such,  also  timber  for  mining  and  paper  wood,  crude  or  with 
bark  removed;  but,  on  the  contrary,  not  such  kinds  of  wood  as  had  on  account  of 
hand  or  machine  treatment,  risen  considerably  in  value  so  that  their  use  as  f  ud  would 
mean  the  destruction  of  the  economic  values  expended  on  them, 

and  when  subsequently, — quite  in  accordance  with  what  is  there  said, — 
the  Prize  Regulations  were  explained  by  the  proclamation  of  Novem- 
ber 17,  1914,  in  the  Imperial  Legal  Gazette.  It  is,  however,  clear  that 
wood  like  the  kind  in  question  cannot  be  brought  even  under  the  cate- 
gory of  wood  for  fuel  as  thus  elucidated.  This  also  agrees  with  a  dec- 
laration given  to  the  Swedish  Government  through  the  German  Am- 
bassador at  Stockholm  on  August  28,  1914,  according  to  which  planks, 
sawn  beams  and  cornered  building  wood  would  not  be  considered  as 
contraband. 

So  far  the  disputed  decision  is  confirmed,  but  it  cannot  be  conceded 
that  the  first  judge  was  correct  in  deciding  with  r^ard  to  compensa- 
tion that  the  wood  in  question  was  a  doubtful  case  of  classification, 
and  that  therefore  sufficient  reason  existed  for  seizure.  The  ship's  com- 
mander must  have  seen,  and  did  see,  that  it  was  not  a  case  of  firewood. 
He  also  could  not  have  been  in  doubt  that  it  was  not  timber  for  mines. 
According  to  the  Prize  Court,  the  cargo  consisted  of  beams,  and  the 
seizure  was  made  because  the  ''  cargo  could  be  used  as  timber  for  mines" 
and,  further, — "because  the  nature  of  the  wood  gives  rise  to  the  sup- 
position that  it  was  to  be  used  as  timber  for  mines."  This  was  incor- 
rect. After  all,  every  kind  of  wood  can  be  used  as  fuel.  It  cannot  there- 
fore be  a  question  of  this  possibility.  It  is  the  objective  character 
of  the  wood,  as  specified  above,  which  is  actually  decisive.    Therefore, 
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even  if  it  be  granted  that  mining  timber  is  fuel  in  the  sense  of  the  Prize 
Regulations,  cornered  wood  must  not  be  declared  fuel  simply  because  it 
might  perhaps  be  used  as  timber  for  mines.  The  officer  may  have  made 
an  excusable  mistake,  but  it  was  not  one  concerning  the  nature  of  the 
cargo.  If  he  nevertheless  decided  to  seize  it,  this  was  because  he  in- 
terpreted the  Prize  Regulations  incorrectly,  and  inadmissibly  extended 
the  conception  of  fuel.  Incorrect  interpretation  of  the  Prize  Regula- 
tions, however,  can  never  be  regarded  as  sufficient  ground  for  seizure. 
Whether  the  ship's  commander  is  at  fault  or  not,  is  not  the  question. 

Wherefore,  the  petitioner's  claim,  in  so  far  as  he,  in  his  capacity  of 
owner  of  the  EUday  has  suffered  loss,  appears  fimdamentally  justified, 
and  it  need  not  be  inquired  into  whether,  as  claimant  asserts,  these  or 
other  presumptions  for  seizure  were  also  wanting. 

THE  QLITRA  ^ 

Imperial  Supreme  Prize  Court  in  Berlin 
Decided  September  17,  1915 

In  the  name  of  the  Empire:  In  the  prize  case  of  the  English  steamer 
Glitra,  home  port  Leith,  the  Imperial  Supreme  Prize  Court  in  Berlin,  in 
its  session  of  July  30,  1915,  rendered  the  following  judgment: 

The  appeals  of  the  claimants  named  under  Nos.  9  and  12  of  the  dis- 
puted judgment  are  rejected  as  inadmissible;  the  appeals  of  the  other 
claimants  are  rejected  as  unfoimded.  The  costs  of  the  appeal  are  to  be 
borne  by  the  claimants. 

Reasons 

On  October  20,  1914,  the  steamer  Glitra,  belonging  to  the  firm  of 
Salversen  &  Co.,  of  Leith,  and  bound  with  a  cargo  of  piece  goods  from 
Leith  to  Stavanger,  was  captured  by  H.  M.  Svbmmine  U  17  in  50°  4'  N. 
Lat.,  and  50"  14'  E.  Long.,  and  sunk,  with  her  cargo,  after  the  crew  had 
left  the  ship.  In  reply  to  the  request  of  the  Prize  Court,  according  to 
Sec.  26  of  the  Prize  Court  Rules,  the  13  parties  mentioned  in  the  dis- 
puted judgment  as  possessing  interests  in  the  cargo,  claimed  compensa- 
tion on  account  of  the  destruction  of  their  property.  The  claimants  are 
partners  of  Norwegian  firms;  claimant  No.  2  is  a  Danish  Insurance 
Company,  representing  the  rights  of  its  Norwegian  insurer. 

^  Translation  from  copy  of  decision  furnished  by  the  Department  of  State. 
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The  Prize  Court  decided  that  the  ship  sunk  was  liable  to  seizure,  and 
rejected  the  reclamations. 

The  appeal  taken  against  this  judgment  is  unfounded. 

In  the  first  place  the  Prize  Court  ascertained  that  without  doubt  the 
Glitra  was  an  English  ship,  and  that  according  to  the  circumstances 
the  destruction  of  the  ship  was  necessary  in  order  to  ensure  capture. 
It  left  imdecided  the  question,  whether  the  goods  for  which  claims  for 
indemnification  were  entered  belonged  to  neutrals,  because  it  came  to 
the  conclusion  that  even  if  this  were  proved  in  the  affirmative,  a  claim 
for  compensation  did  not  exist.  It  is  stated  as  the  reason  for  this  that 
the  question  under  discussion  is  not  decided  either  in  the  Prize  Regula- 
tions nor  in  international  agreements,  namely,  in  the  Declaration  of 
London,  as  is  clear  from  the  document  itself  and  the  history  of  its  origin. 
Opinions  are  divided.  In  the  French  memorandum  presented  to  the 
Conference  of  London  it  is  declared  that  the  owners  of  neutral  cargoes 
have  no  claim  for  indemnity,  because  if  the  captor  considers  the  destruc- 
tion of  the  prize  as  necessary  for  military  reasons  it  is  an  act  of  war, 
while  the  English  memorandum  acknowledges  the  claim,  if  it  is  not  for 
contraband,  because  a  non-prohibited  cargo  on  board  a  hostile  ship  is 
not  liable  to  seizure.  The  basis  leading  for  the  preparatory  discussion 
of  the  conference  of  London 

Considering  the  principle  that  neutral  goods  shipped  on  vessels  flying  an  enemy's 
flag  are  not  subject  to  seizure,  is  the  owner  of  certain  goods  forming  part  of  the  cargo 
of  a  vessd  destroyed,  entitled  to  claim  indemnity,  or  is  the  destruction  of  the  ship  in 
such  cases  an  ''act  of  war''  which  does  not  obligate  the  belligerent  nations  to  the 
payment  of  an  indemnity? 

was  debated,  without  an  agreement  being  reached.  Quite  the  pre- 
dominating point  of  the  debates  was  the  question  of  the  admissibility 
of  the  destruction  of  neutral  vessel^  which  were  liable  to  seizure.  In 
mitigation  of  such  a  case,  Germany  was  in  favor  of  allowing  the 
neutrals  a  right  to  indemnity  for  goods  not  liable  to  seizure. 

Japan  only  expressed  an  opinion  regarding  neutral  goods  on  board 
a  destroyed  hostile  vessel,  namely,  in  conformity  with  the  standpoint 
taken  by  England.  There  is  nothing  to  support  the  assertion  that  Ger- 
many nevertheless,  under  these  circumstances,  was  in  favor  of  laying 
down  as  a  principle  of  prize  law,  that  in  case  of  the  destruction  of  a 
hostile  ship  the  owner  of  the  neutral  cargo  should  have  a  claim  for  com- 
pensation.   An  argument  in  favor  of  this  might  at  the  most  be  found  in 
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par.  114  of  the  Prize  Regulations  as  it  is  there  i^parently  presumed  that 
when  a  vessel  is  destroyed  compensation  is  always  to  be  given  for  the 
destruction  at  the  same  time  of  the  innocent  portion  of  the  cargo.  This 
argument  is,  however,  not  sufficiently  convincing,  for  it  is  evident  that 
par.  114  treats  only  of  the  destruction  of  neutral  ships.  Preceding  and 
succeeding  provisions  of  the  Prize  Regulations  also  refer  to  such  a  case. 

This  is  to  be  agreed  to  in  the  issue. 

The  question  is  whether  in  the  case  of  the  legal  destruction  of  a  hostile 
ship,  compensation  is  to  be  made  for  the  goods  of  neutrals  which  are  lost 
with  the  ship.  It  is  clear  that  an  express  instruction  upon  this  point  is 
contained  neither  in  the  Prize  Regulations  nor  in  the  Declaration  of 
London.  But  the  Prize  Regulations  do  not  state  anything  about  it  even 
indirectly.  The  claimants  seek  to  find  such  an  instruction  in  par.  114  of 
the  Prize  Regulations.  The  judge  of  the  lower  court  was  right  in  re- 
jecting this  contention,  even  if  his  reasons  are  not  alwa3rs  to  be  agreed 
with.  The  conmiander  is  therein  instructed,  before  he  decides  upon  the 
destruction  of  a  ship,  to  consider  whether  the  injury  to  be  done  to  the 
enemy  balances  the  compensation  to  be  paid  for  the  destruction  of  the 
innocent  portion  of  the  cargo.  At  the  same  time  reference  is  made  in 
brackets,  amongst  other  things,  to  par.  18,  which  deals  with  the  capture 
of  hostile  ships  and  directs  what  portion  of  the  cargo  is  likewise  liable 
to  seizure.  This  indeed  conveys  the  idea  that  the  compiler  of  the  Prize 
Regulations  takes  in  par.  114  the  standpoint  that  even  in  the  case  of  the 
destruction  of  a  hostile  vessel  indemnity  is  to  be  paid  for  the  innocent 
portion  of  the  cargo.  It  must  also  be  admitted  that  this  reference  con- 
fused the  holding  of  the  lower  court,  if  it  presumed  that  par.  114,  as  well 
as  the  preceding  and  following  regulations,  refer  only  to  the  destruction 
of  neutral  ships.  Nevertheless,  the  importance  which  the  claimants 
seek  to  attach  to  it  cannot  be  given  to  this  paragraph.  Interpreted 
according  to  their  contention,  it  would  to  a  certain  extent  contradict 
what  the  Prize  Regulations  prescribe  in  the  paragraph  immediately 
adjoining.  As  is  clearly  shown  there,  the  Prize  Regulations  do  not 
prescribe  that  compensation  is  to  be  granted  in  every  case  for  the  destruc- 
tion of  goods  not  liable  to  seizure,  since  in  the  case  of  the  legal  destruc- 
tion of  a  neutral  ship  compensation  is  only  prescribed  for  the  destruction 
at  the  same  time  of  innocent  goods,  in  as  far  as  they  are  neutral  goods, 
but  not  for  hostile  goods,  which,  imder  the  protection  of  the  neutral  flag, 
are  likewise  not  liable  to  seizure.  In  addition,  there  are  also  hostile 
vessels  which  are  not  liable  to  capture,  and  therefore  are  not  to  be  seized; 
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80  that  if  by  chance, — ^for  instance,  on  account  of  a  pardonable  error — 
such  a  vessel  should  nevertheless  be  destroyed,  the  question  might  arise  i 

whether  on  account  of  the  compensation  to  be  paid  for  values  destroyed  i 

with  it,  a  distinction  should  not  be  made  between  neutral  and  hostile 
property,  for  which  reason  it  might  seem  advisable  to  instruct  the  com- 
manders of  men-of-war  to  take  into  accoimt  such  considerations  as  are 
laid  down  for  them  in  par.  1 14.  Above  all,  it  is  of  paramount  importance 
that  par.  114  be  not  aedes  materuBf  and  therefore,  even  supposing  that  the 
compiler  of  the  Regulations  was  of  the  opinion  that  in  the  case  of  the 
legal  destruction  of  a  hostile  ship  claims  for  compensation  could  be  sus- 
tained for  neutral  goods,  it  would  be  incorrect  to  regard  his  opinion  as  a 
definitive  decision  of  this  at  least  doubtful,  and  at  any  rate  disputed  but 
still  open  question.  '  | 

As  Wehberg,^  correctly  points  out,  Heilfron  *  goes  too  far  when  he 
wishes  to  give  to  the  Prize  Regulations  the  importance  only  of  a  com- 
mand given  by  the  Kaiser  to  the  commanding  officers  of  the  Navy. 
The  Prize  Regulations  contain  to  a  great  extent  positive  law.  But  with 
regard  to  the  precise  question  under  dispute,  Heilfron's  characterization  | 

is  correct.  This  par.  114  is  indeed  only  a  command  to  the  commanders 
of  men-of-war.  The  Commander-in-Chief  but  not  the  legislator  speaks. 
He  does  not  desire  to  make  substantive  law  and  does  not  do  so. 

Thus  obliged  to  revert  to  the  most  general  legal  principles  in  connec- 
tion with  the  general  laws  of  war,  it  is  absolutely  evident  that  a  claim  in  , 
favor  of  the  neutrals  does  not  exist,  if  the  destruction  of  the  prize  was 
justified  by  the  circumstances.    (Par.  112,  Prize  Regulations.) 

The  seizure  and  capture  of  hostile  ships  is  an  admissible  act  of  war 
against  other  states  which  is  sanctioned  by  international  law.  Claims 
for  compensation  either  from  members  of  hostile  or  neutral  states  cannot 
arise  in  every  case.  It  is  true  that  according  to  Article  3  of  the  Declara- 
tion of  Paris,  neutral  property  (which  is  not  contraband)  cannot  be 
seized  even  on  hostile  ships.  Therefore,  it  is  not  even  liable  to  seizure 
if  the  ship  is  brought  into  port.  But  there  can  be  no  question  of  the 
parties  interested  in  the  cargo  having  a  claim  for  compensation  on  ac- 
count of  the  injury  caused  by  the  seizure  of  the  ship,  the  interruption  of 
the  voyage,  or  the  conveyance  to  a  different  destination  to  what  was  in- 
tended. There  is  also  just  as  little  claim  for  compensation  if  the  goods 
themselves  suffer  injury  in  consequence  of  the  seizure  of  the  ship;  for 

>  Osterreick.    ZeUachiftfUr  OfferUlichea  Recht,  II,  3,  p.  282. 
»  Jur.  Wochenachrifi,  1916,  p.  486. 
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instance,  if  on  account  of  an  accident  they  are  lost  during  the  subsequent 
voyage  of  the  prize.  Since  seizure  is  a  legal  act,  there  is  no  l^gal  basis 
whatever  upon  which  to  found  an  injury  to  the  goods,  which  the  neutrals 
have,  moreover,  themselves  caused  by  entrusting  their  property  to  an 
endangered  ship.  Therefore,  since  seizure  is  a  legal  act  of  war,  there  is 
no  legal  basis  for  establishing  the  injury  to  the  goods,  even  if  they  are 
lost  through  an  act  of  war  directed  against  the  ship  when  owing  to  the 
circumstances  such  an  act  must  necessarily  also  be  directed  against 
the  cargo. 

The  legal  question  which  here  arises  can  also  arise  imder  the 
conditions  of  land  warfare.  It  can  and  may  not  seldom  happen,  that, 
for  instance,  during  the  bombardment  of  a  fortified  or  defended  place, 
the  property  of  neutrals  also  suffers  injury.  But  even  in  land  warfare, 
in  which  private  property  is  much  more  protected  than  in  war  at  sea, 
there  can  be  no  question  in  such  a  case  of  a  liability  on  the  part  of  the 
belligerent  states  to  indenmify  even  the  neutrals.  Compare  Article  3 
of  Convention  IV  of  the  Second  Hague  Conference;  Geffcken  by  Heffter, 
Volkerreckty  Sec.  150,  note  1  (incorrect,  at  least  insuflSicient,  viz.,  the  text 
by  Heffter);  Calvo,  Droit  international,  IV,  2250-2252;  Bonfils,  Vol- 
kerrecht,  1217;  Bordwell,  Law  of  War,  p.  212. 

In  regard  particularly  to  the  conditions  of  naval  war,  however.  Ar- 
ticle 3  of  the  Declaration  of  Paris  gives  protection  neither  in  general  nor 
specifically  to  neutral  property  against  the  actions  of  the  belligerents 
due  to  the  necessities  of  war.  The  purpose  of  Article  3  of  the  Declaration 
of  Paris  was  to  extend  protection  to  neutral  property  in  an  enemy  ship 
which,  under  the  prize  law  as  it  existed  prior  to  the  Declaration,  was 
subject  to  capture.  What  the  necessities  of  war  demand  must  be  allowed 
to  take  place,  whether  neutral  property  is  on  board  the  ship  or  not.  If, 
according  to  Article  2  of  the  Declaration  of  Paris,  the  neutral  flag  pro- 
tects enemy  property,  this  does  not  mean,  that,  vice  versa,  neutral  prop- 
erty protects  the  enemy  ship,  and  protects  it,  indeed,  not  only  against 
destruction  but  also  in  many  cases  against  every  exercise  of  prize  law. 

As  far  as  can  be  seen  up  to  the  most  recent  time,  no  one  has  ever  dis- 
puted this  holding.  Compare,  Entsch.  des  franz.  ConseU  d'Etat  of 
May  21, 1872  in  Dalloz,  Jurisprudence  g&n£rale,  1871,  III,  No.  94,  in  the 
prize  case  of  the  Ladwig  and  Vorwcerts;  Dupuis,  Le  droit  de  la  guerre 
maritime,  1899,  p.  334;  de  Boeck,  De  la  propri6t6  ennemie  privie  sous 
pavilion  ennemie.  Sec.  146;  Bordwell,  Law  of  War,  p.  226;  Wheaton, 
International  Law,  4th  ed.,  p.  507,  Sec.  359e;  Oppenheim,  International 
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Law,  II,  201  ff.;  Calvo,  Droit  inierruUianal,  V,  3083,  3034;  Hall,  Inter- 
national Law,  5th  ed.,  p.  717  f. 

The  claimants'  assertion  that  the  decision  of  the  French  Prise  Court 
in  the  case  of  the  Ludvng  and  VoruHerts  was  almost  universally  attacked 
in  literature,  has,  apart  from  the  quotations  from  the  recent  Uteratuie 
(Wehberg  and  Schramm;  the  quotation  from  Hall,  p.  187,  see  above,  is 
incomprehensible)  remained  improved  and  must  be  regarded  as  incorrect. 
Only  very  recently,  especially  in  Germany,  has  there  developed  the 
theory  that  generally  in  the  case  of  the  destruction  of  innocent  goods 
the  highest  principle  prescribes  the  obligation  of  granting  compensation 
absolutely  or  in  so  far  as  innocent  goods  may  have  been  destroyed,  and 
absolutely  or  in  so  far  as  neutral  goods  may  have  been  destroyed. 
Compare  Schramm,  Prizenrechi,  p.  338  f.;  Wehberg,  Seekriegsrechtf 
p.  297  Anm.  3  &  4,  and  Osterr.  Zeitschrift  fvx  offenUiches  BedUy  op.  cU.; 
Rehm,  DeiUsche  Juristenzeitungf  1915,  p.  454. 

In  consequence,  the  general  obligation  of  granting  compensation  is 
regarded  as  a  foregone  conclusion,  without  giving  any  reason  to  support 
it,  and  when  it  is  subsequently  attempted  to  bring  forward  a  reason, 
it  does  not,  when  compared  with  the  forgoing  arguments,  appear  con- 
vincing. Even  the  argument  that  land  warfare  must  be  confined  locally 
to  the  territories  of  the  belUgerents  while  the  ship  may  sail  over  the  wide 
seas,  cannot  alter  the  finality  of  the  latter  conclusion.  An  enemy  ship 
is  subject  to  attack  and  eventually  to  defeat  everywhere  on  the  high 
seas  in  conformity  with  the  perhaps  regrettable  but  nevertheless  valid 
state  of  international  law.  Finally,  as  soon  as  a  ship  enters  the  high  seas, 
she  becomes  a  portion  of  the  territory  of  her  state,  into  which  the  neutral 
having  loaded  his  goods  on  board  a  belligerent  vessel  for  the  purpose 
of  conveying  them 'over  the  sea,  has  brought  them  of  his  own  free 
will. 

In  conclusion,  the  proceedings  are  not  defective  because,  as  objected  to 
in  the  appeal,  the  Prize  Court  omitted  to  decide  whether  the  goods  which 
are  the  object  of  the  reclamations  are  liable  to  seizure  or  not.  It  is  the 
object  of  Sec.  1  of  the  Prize  Court  Rules  to  stipulate  the  exact  subject  of 
the  jurisdiction  of  the  Prize  Court,  and  if  Sec.  2  prescribes  on  this  account 
what  the  decision  must  embrace,  this  serves  only  to  lay  down  the  limits 
within  which  the  court  must  remain,  not,  however,  to  prescribe  that 
in  each  individual  case  a  decision  must  be  rendered  concerning  the 
questions  named,  should  they  be  not  material  to  the  decision  of  the 
case. 
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The  claimants  under  9  and  12,  although  they  were  requested  to  do  so, 
did  not  pay  in  advance  the  costs  which  were  demanded  of  them.  It  is 
therefore  unnecessary  to  enter  into  the  consideration  of  their  legal  claims. 


Imperial  Supreme  Prize  Court  in  Berlin 
Decided  October  5,  1915 

The  steamer  Maria,  with  a  cargo  of  wheat,  en  route  from  Portland^ 
Oregon,  to  Belfast  and  Dubhn,  was  captured  on  September  21,  1914, 
at  r  49'  S.  lat.,  31°  50'  E.  long.,  by  H.  M.  S.  Karlsruhe.  The  ship's 
papers  were  in  order  and  showed  it  to  be  a  Dutch  ship  owned  by  the 
Holland  Gulf  Stoomvaart  Maatschappij,  and  that  on  September  17, 
1912,  it  had  been  chartered  for  a  term  of  five  years  to  the  English  firm 
of  Watson,  Munro  &  Co.,  Ltd.,  of  Cork,  with  branches  at  Belfast  and 
Dublin,  who  subchartered  the  vessel,  for  the  present  trip,  to  Kerr,  Gif- 
ford  &  Co.,  of  Portland,  Oregon.  According  to  the  bill  of  lading  and  the 
manifest,  the  cargo  consisted  of  84,860  sacks  of  wheat,  whereof  40,974 
were  boimd  directly  for  Belfast,  while  43,886  were  destined  for  Dublin. 
The  bill  of  lading  read  "to  order."  Considering  that  the  cargo  con- 
sisted of  conditional  contraband  (Prize  Regulations,  Sec.  23,  No.  1) 
and  that  Belfast,  whither  it  was  boimd,  serves  the  English  forces  as  a 
base  of  operations  and  supply  (Prize  Regulations,  Sees.  32,  33  d) ;  con- 
sidering, furthermore,  that  the  vessel,  by  stopping  on  the  way,  had 
knowledge  of  the  breaking  out  of  the  war  and  of  the  contraband  charac- 
ter of  its  cargo,  and  was  in  a  position  to  discharge  it  at  a  neutral  port 
(Prize  Regulations,  Sec.  44),  the  Maria  was  seized  and  the  commander 
proceeded  to  destroy  it,  because  the  captured  vessel  could  not  follow 
the  warship  without  risk  of  being  taken  away  from  the  latter,  inasmuch 
as  the  proximity  of  enemy  cruisers  gave  groimds  to  apprehend  such 
recapture,  and  the  Karlsruhe  could  not  spare  an  adequate  prize  crew 
and,  therefore,  an  attempt  to  bring  in  the  prize  would  have  jeopardized 
the  success  of  the  warship's  imdertaking  (Prize  Regulation,  Sec.  113  b, 
/8-8).    The  cargo  was  sunk  with  the  vessel. 

The  Dutch  ship-owners  put  in  a  claim  for  indemnity  for  the  damages 
caused  them  through  the  destruction  of  their  ship. 

^Translated  from  the  Hanseatische  Gerichtszeitung  HaupibUUt,  and  the  ZeU- 
sckrifl  far  Vdlkerrecht,  Vol.  IX,  No.  3,  p.  413. 
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The  Imperial  Prize  Court  in  Hamburg  gave  judgment  to  the  effect 
that  the  destroyed  vessel  and  its  cargo  were  subject  to  condemnation^ 
and  dismissed  the  claimant. 

The  appeal  taken  by  the  claimant  from  the  above  decision  is  un- 
founded. 

The  assumption  of  the  commander  of  the  Karlsruhe  that  the  entire 
cargo  of  the  Maria  was  destined  for  Belfast  did  not  agree  it  is  true  with 
the  facts,  the  larger  part  being  destined  for  Dublin.  The  judge  of  the 
lower  court  did  not  enter  into  the  question  whether  Dublin,  too,  was  a 
place  of  the  kind  named  in  Sec.  33  c,  d  of  the  Prize  Regulations  at  the 
time  when  the  Maria  was  expected  there;  he  declared  it  sufficient  that 
the  ship  was  to  have  first  called  at  Belfast,  to  which  place  at  all  events 
those  provisions  of  the  Prize  Regulations  referred,  and  that  therefore  also 
the  portions  of  the  cargo  destined  for  Dublin  were  first  directed  thither. 
Whether  this  holding  should  be  concurred  in  need  not  be  considered, 
since  in  the  meantime  an  official  declaration  has  been  received  from 
the  Chief  of  the  Admiralty  Staff,  according  to  which  since  the  beginning 
of  the  war  Dublin  also  has  served  as  base  of  operations  and  supply  for 
the  English  forces.  Thus  the  legal  presumption  of  the  enemy  destina- 
tion of  the  goods  is  supported. 

It  has  been  repeatedly  decided,  and  therefore  needs  no  further  argu- 
ment, that  the  presumptions  set  up  in  the  Prize  Regulations  shall  be 
given  effect  in  judicial  decisions.  It  therefore  need  only  be  considered 
whether  the  claimant  has  succeeded  in  rebutting  this  presumption. 
The  lower  court  decided  that  the  proofs  submitted  were  insufficient, 
since  even  if  the  original  intention  had  been  to  sell  the  wheat  to  mills 
operating  for  private  persons,  it  could  not  be  positively  established 
to  what  use  the  wheat  would  actually  have  been  put  upon  arrival  in 
Belfast  and  whether  the  English  Government  would  not  gladly  have 
purchased  it,  and  at  a  high  price,  especially  since  the  bill  of  lading  was 
made  out  simply  to  order.  This  the  claimant  opposes,  stating  that  the 
point  is,  not  what  would  possibly  have  become  of  the  cargo,  but  whether 
its  destination  was  an  enemy  one;  if  this  be  not  acknowledged,  the 
proof,  which  is  allowed  in  rebuttal  of  the  presumption,  would  become 
an  impossibiUty. 

This  contention  is  not  correct.  It  is  true  that  if  only  the  wording  of 
Sees.  32  and  33  of  the  Prize  R^ulations  be  considered,  it  might  appear 
as  if  all  questions  had  to  be  considered  as  of  the  time  of  seizure.  Condi- 
tional contraband  is,  according  to  those  sections,  liable  to  seizure  upon 
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proof  that  it  is  destined  for  the  enemy  forces  and  such  a  destination 
is  to  be  presumed  when  the  facts  stated  in  Sec.  33  are  given.  It  must 
not  be  taken  from  this,  however,  that  the  presumption  applies  only  to 
the  time  of  the  seizure,  and  that  the  proof  in  rebuttal  is  to  be  considered 
as  sufSdent  when  it  is  shown  that  at  the  time  of  seizure  the  goods  did 
not  have  an  enemy  destination.  It  was  proper  and  necessary  thus  to 
express  the  rule  in  the  Prize  Regulations  because  they  are  in  the  form 
of  instructions  to  the  commanders  of  men-of-war,  who  are  only  called 
upon  to  take  into  account  the  facts  existing  at  the  time  of  seiz- 
ure. Pending  the  decision  of  the  prize  court,  however,  a  certain  time 
must  naturally  elapse,  and  in  consequence  the  instructions  can  have 
only  a  corresponding  appUcation,  as  is  immediately  apparent  when  the 
Declaration  of  London  is  taken  into  consideration.  It  is  impossible  to 
admit  that  the  court  is  boimd  to  leave  subsequent  happenings  out  of 
consideration,  as  for  instance,  a  sale  of  the  cargo  to  the  enemy  forces 
after  capture  and  in  ignorance  of  the  same,  or  to  consider  the  consign- 
ment of  the  cargo  to  a  notorious  army  contractor  as  innocent  because 
it  was  proved  that  at  the  time  of  seizure  he  had  not  yet  resold  the  same 
to  the  government. 

Section  33  of  the  Prize  Regulations  gives  as  the  ground  for  the  pre- 
sumption of  the  place  of  destination,  the  address  to  which  the  shipment 
was  originally  consigned;  the  content  of  the  presumption,  however,  has 
nothing  to  do  with  the  address,  but  refers  to  the  real  destination,  the 
destination  for  the  use  of  the  enemy  forces.  If  the  place  of  destination 
exists,  this  is  taken  as  proof  of  the  real  destination.  Proof  in  rebuttal, 
it  is  true,  may  be  offered,  but  it  is  not  sufficient  to  prove  that  at  the 
time  of  seizure  the  aforesaid  disposal  of  the  goods  had  not  yet  been 
made;  for,  just  as  in  cases  in  which  the  legal  presumption  does  not  come 
into  operation  and  the  proof  of  the  hostile  destination  is  not  confined  to 
facts  which  had  already  occurred  at  the  time  of  seizure,  so  the  content 
of  the  presumption  can  likewise  not  be  subject  to  such  a  restriction. 
Otherwise,  it  would  be  most  easy  to  avoid  the  seizure  of  conditional 
contraband  by  abstaining  from  giving  the  goods  in  the  first  instance 
any  but  a  purely  local  destination.  Whether  or  not  proof  in  rebuttal 
may  be  submitted  can  only  depend  on  consideration  of  the  facts  of  each 
individual  case.  It  also  depends  on  the  kind  of  cargo,  and  how  im- 
portant under  existing  circumstances  it  might  be  for  the  armed  forces 
of  the  state  and,  consequently,  upon  the  probability  that  the  enemy 
government  would  acquire  it.   In  the  prize  cases  the  A  If  red  Hage,  Havsoe, 
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etc.,  the  court  declared  the  presumption  rebutted  because  proof  was 
submitted  which  estabhshed  that  the  cargoes,  consisting  of  pi1>-wood, 
were  actually  sold  on  the  spot  where  they  were  required  and  would 
there  be  used  and  consumed,  and  the  court  could  not  refrain  from  hold- 
ing that  the  cargoes  would  have  been  actually  used  by  private  persons 
as  intended.  The  present  case  is  essentially  different.  The  only  actual 
fact  is  that  at  some  time  before  the  outbreak  of  the  war  the  wheat  was 
sold  and  shipped  to  an  English  importer.  As  to  the  rest,  there  were 
brought  forward  only  assurances  of  the  purchasers  that  they  were  not 
army  contractors  or  anything  of  the  sort,  and  that  it  was  their  inten- 
tion to  sell  the  wheat  to  mills  in  the  neighborhood  of  their  branches 
in  order  to  meet  their  normal  requirements.  This  may  be  taken  as 
the  literal  truth,  but  it  would  still  be  absolutely  uncertain  where  the 
wheat  would  in  reality  have  gone,  quite  apart  from  the  fact  that  after 
all  the  point  is  not  whero  the  com  is  ground  but  for  whom  and  for  what 
the  flour  is  intended. 

That  this  case  does  not  fall  imder  Sec.  44  of  the  Prize  Regulations 
was  correctly  decided  by  the  judge  of  the  lower  court  and  not  objected 
to  by  the  claimant. 

In  view  of  the  existing  conditions  it  is  clear,  from  the  reasons  given 
by  the  commander  and  repeated  above,  that  he  was  entitled  to  destroy 
the  captured  ship,  and  it  is  unnecessary  to  go  further  into  this  point. 

THE   INDIAN  PRINCE  * 

Imperial  Supreme  Prize  Court  in  Berlin 

Decided  April  15,  1916 

In  the  name  of  the  Empire:  In  the  prize  case  of  the  English  SS. 
Indian  Princej  home  port  Newcastle,  the  Imperial  Supreme  Prize  Court 
in  Berlin,  on  the  basis  of  the  proceedings  in  its  session  of  February  17, 
1916,  rendered  judgment  that  the  appeals  against  the  judgment  of  the 
Prize  Court  at  Hamburg  of  July  3,  1915,  be  rejected,  the  costs  of  the 
proceedings  on  appeal  to  be  borne  by  the  appellants. 

Reasons 

On  September  4, 1914,  the  English  SS.  Indian  Prince,  laden  with  piece 
goods  and  en  route  from  Santos,  via  Trinidad,  to  ports  of  the  United 
^  Translation  from  copy  of  decision  fumiahed  by  the  Department  of  State. 
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States  of  North  America,  was  captured  by  H.  M.  S.  Kronprim  Wilhelm 
in  7^  S.  and  31°  W.,  and  since  it  was  not  possible  to  bring  the  prize  in,  it 
was  sunk  on  September  9th,  after  the  passengers  and  crew  had  left  the 
vessel.  The  steamer  was  the  property  of  the  Prince  Line,  Limited,  of 
Newcastle. 

In  reply  to  the  proclamation  of  the  Imperial  Prize  Court  in  Hamburg, 
thirty  parties  interested  in  the  cargo  have  registered  claims  for  compensa- 
tion on  account  of  the  destruction  of  37  shipments.  G.  Amsinck  &  Co. 
(Nos.  11  and  12  of  the  statement  in  the  disputed  judgment)  withdrew  the 
reclamation  enumerated  under  No.  11.  A  decision  has  not  yet  been 
passed  concerning  No.  37. 

The  court  restricted  the  proceedings  to  the  question  whether  com- 
pensation is  to  be  paid  for  neutral  property  on  board  an  enemy  ship 
which  was  sunk  with  the  latter,  and  reached  the  decision  that  the  sunken 
ship  and  cargo  were  subject  to  seizure.  Reclamations  1  to  10,  12  to  36, 
and  38  are  to  be  rejected  as  unfoimded.  Against  the  judgment  of  the 
Prize  Court  the  claimants  2  to  10, 12  to  26  and  38  prosecuted  an  appeal, 
which  was  rejected. 

The  court  which  pronounced  judgment  in  the  Glitra  case,'  decided 
that  if  an  enemy  prize  be  legally  destroyed,  compensation  is  not  due  for 
neutral  property  on  board  the  vessel  and  destroyed  with  it.  This  must 
also  be  maintained  in  regard  to  the  counter-statements  brought  forward. 
According  to  general  principles,  a  claim  does  not  arise' if  the  act  through 
which  the  cargo  was  injured  was  not  illegal,  but  legal,  nor  is  any  basis 
for  a  claim  to  compensation  afforded  by  a  positive  instruction  of  the 
Prize  Regulations.  This  also  applies  to  Sec.  110  of  the  Prize  Regulations 
in  connection  with  Sec.  9,  to  which  the  claimants  have  referred.  For, 
however  correct  the  conclusion  may  be  that  since  the  captain  is  not 
entitled  to  take  neutral  property  off  enemy  ships  in  order  to  use  it  he  is 
certainly  not  entitled  to  destroy  it  imused,  nothing  is  gained  for  the 
matter  which  is  here  in  question.  The  question  here  is,  whether  .the 
commander  is  compelled  by  international  law  to  refrain  from  sinking 
an  enemy  vessel  when  he  has  a  legal  right  to  do  so,  because  its  destruc- 
tion would  mean  the  loss  of  the  neutral  goods  on  board,  especially  if  it  is 
impossible  for  him  to  bring  the  vessel  in.  After  repeated  examination, 
the  court  must  continue  to  answer  this  question  in  the  negative.  In  this 
respect  reference  can  only  be  made  to  the  former  decision.  In  particular 
it  is  incorrect  to  say  that  the  former  decision  was  based  on  the  fact  that, 

'  ^hinted  swpra,  p.  921. 
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by  shipping  their  goods  in  an  enemy  vessel,  the  shippers  took  the  risk 
of  capture  and  destruction^  and  therefore  could  not  claim  compensation. 
On  the  contrary,  in  taking  a  general  view  of  the  matter,  the  expression 
to  the  effect  that  the  neutrals  had  the  free  choice  whether  they  would 
entrust  their  goods  to  the  enemy  ship  and  run  the  risks  in  connection 
therewith,  is  only  used  in  order  to  show  that  the  denial  of  compensation 
is  correct  not  only  from  a  legal  point  of  view,  but  also  cannot  be  con- 
sidered as  unreasonable. 

The  principal  reason  which  is  decisive  of  the  case  in  question  lies 
in  the  actual  dependence  of  the  cargo  on  the  fate  of  the  ship,  in  con- 
sequence of  which  the  cargo  has  to  suffer  the  injury  resulting  from  an 
act  directed  against  the  ship  legally  committed  according  to  prize  law. 
It  cannot  be  seen  why  this  principle,  which  is  generally  acknowledged 
and  placed  beyond  doubt  by  the  report  of  the  drafting  committee  upon 
Article  64  of  the  Declaration  of  London,^  should  apply  only  to  the  cap- 
ture of  a  ship  and  not  to  its  just  destruction. 

There  remains,  in  consequence,  only  the  question  whether  the  plain- 
tiff's claim  is  justified  by  the  treaty  of  commerce  between  Prussia  and 
the  United  States  of  North  America,  But  this  must  also  be  answered 
in  the  negative. 

Having  regard  to  the  practice  which  has  been  followed  on  both  sides 
not  only  during  the  present  war  but  also  in  previous  cases,  the  prin- 
ciples of  that  treaty  must  also  apply  to  the  relations  of  the  German  Em- 
pire to  the  United  States.  As  a  matter  of  fact,  however,  this  treaty  con- 
taius  nothing  in  favor  of  the  claimants. 

According  to  Article  XII  of  the  treaty  of  1828,  Articles  XII  and  XIII 
of  the  former  treaties  of  1785  and  1799,  and  Article  XII  in  the  original 
form  of  1785,  are  appUcable.  In  this  Article  XII,  the  principle  "Free 
ships  make  free  goods"  is  agreed  upon.  While  the  treaties  which  the 
United  States  made  at  the  same  time  with  other  states  agreed  upon  the 
principle  "enemy  ships,  enemy  goods,"  an  exception  being  made  only 
for  goods  which  were  shipped  before  the  outbreak  of  the  war  or  within  a 
certain  period  thereafter,  the  treaty  with  Prussia  is  silent  on  the  ques- 
tion "enemy  ships,  enemy  goods"  and  it  appears  doubtful  from  the 
treaty  how  this  subject  is  to  be  understood.  Prussia  may  have  taken 
the  stand  that  neutral  property  should  not  be  subject  to  confiscation 
even  on  enemy  ships,  and  this  might  be  presumed  from  the  fact  that  not 
long  afterwards  the  same  principle  was  acknowledged  in  common  law. 

*  For  this  report,  see  Supplement  to  this  Journal,  Vol.  8  (1914),  p.  88  at  p.  139. 
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In  the  negotiations  with  regard  to  the  treaty  of  1785,  as  the  claimants 
aptly  point  out,  Prussia  actually  desired  that  instead  of  the  sentence 
"enemy  ships,  enemy  goods,"  suggested  in  the  American  draft,  the 
opposite  view,  "enemy  ships,  free  goods,"  be  adopted.  But  the  United 
States  would  not  agree  to  this,  and  therefore  nothing  at  all  was  settled 
upon  this  point.  Thus  the  law  as  laid  down  by  the  treaty  corresponded 
to  the  rules  of  the  Armed  Neutrality  of  1780.  Only  the  rule  "free  ships, 
free  goods  "  is  expressed  in  the  treaty,  while  nothing  is  said  about  neutral 
goods  on  enemy  ships.  This  has  often  been  taken  to  mean  that  the 
confiscation  of  neutral  goods  on  enemy  ships  would  not  be  resisted. 
By  long  practice  it  had  become  the  custom  to  consider  the  confiscation 
of  neutral  goods  on  board  enemy  ships  as  a  concession  to  the  belligerents, 
in  return  for  which  the  inviolability  of  enemy  goods  on  neutral  ships  is 
acknowledged.^ 

This  is  precisely  the  standpoint  which  the  authorities  of  the  United 
States  of  North  America  took  at  the  time  of  the  celebration  of  the  treaty 
of  1785  with  regard  to  its  interpretation.  No  less  a  person  than  the 
Secretary  of  State  Jefferson,  who  was  himself  interested  in  the  conclusion 
of  the  treaty  of  1785,  expressed  himself  in  this  sense  when,  in  1793, 
France,  then  at  war  with  Eingland,  complained  to  the  United  States 
that  England  had  captured  French  goods  in  American  ships  and  that 
America  had  allowed  it.  In  Jefferson's  note  of  July  24,  1793,  rejecting 
these  complaints  as  unfounded  because  according  to  international  law 
(Consolato  del  Mare)  enemy  goods  in  neutral  ships  are  subject  to  con- 
fiscation, which  is  only  modified  if  the  principle,  "free  ships,  free  goods" 
is  provided  by  the  treaty,  it  is  stated: 

We  have  adopted  this  modification  in  our  treaties  with  France,  The  Netherlands 
and  Pru89iay  and  therefore  as  to  them,  our  vessels  cover  the  goods  of  their  enemies, 
and  we  lose  our  goods,  when  in  the  vessels  of  their  enemies" 

Although  in  the  treaty  with  Prussia  the  principle  "PYee  ships,  free 
goods"  only  is  agreed  upon,  the  Secretary  of  State,  Jeflferson,  im- 
mediately presumes  that,  in  consequence,  the  principle  "enemy  ships, 
enemy  goods"  also  applies  in  the  relations  with  Prussia. 

The  claimants,  therefore,  do  not  refer  to  Article  XII,  but  to  Article 
XIII  of  the  treaty  of  1785  and  1799.  They  do  not  deny  that  if  the 
French  text  be  used,  nothing  can  be  gained  for  their  point  of  view  from 
this  article.  But  they  want  to  hold  to  the  English  text,  in  which  a  dis- 
crepancy occurs,  from  which  they  seek  to  infer  that  under  all  circum- 
*  Cauchy,  Le  droit  maritime  international^  II,  p.  262. 
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stances  when  the  goods  belonging  to  citizens  of  the  United  States  of 
America  are  in  question,  even  if  the  caigo  be  on  board  an  enemy  ship, 
compensation  must  be  paid. 

It  is  unnecessaiy  to  consider  which  of  the  two  texts  is  competent, 
or  how,  if  both  are  competent,  a  contradiction  between  them  is  to  be 
solved,  for  even  the  English  text  leads  to  no  favorable  result  for  the 
claimants.  In  the  first  place,  their  reading  is  directly  contradicted  by 
the  interpretation  of  the  treaty  adopted  by  the  United  States,  as  men- 
tioned above,  in  the  year  1793.  But  purely  from  a  grammatical  point 
of  view,  the  reading  of  the  English  text  adopted  by  the  claimants  is  not 
admissible.  Whilst  the  French  text  speaks  of  goods  shipped  *'d  bard  des 
vaisaeavx  des  sujeta  au  cUoyens  de  Vune  des  Parties,*'  the  English  text  does 
not  read,  as  it  should  in  a  literal  translation,  ''carried  in  the  vessek  of 
the  subjects  or  citizens  of  either  party,''  but  reads  ^^  carried  in  the  vesseU, 
or  by  the  subjects  or  dJtizens  of  eiiher  party.*'  Accordingly,  the  claimants 
think  that  not  only  goods  shipped  on  American  or  Prussian  vessels,  but 
goods  shipped  by  American  or  Prussian  citizens  as  well,  regardless  of 
what  kind  of  vessels  are  employed,  or  even  if  they  be  shipped  in  enemy 
vessels,  should  be  presumed  to  be  s3monymous  with  goods  which  bdong 
to  such  citizens. 

Of  the  latter  goods,  however,  no  mention  is  made  in  the  treaty.  The 
**  carried  by"  does  not  refer  to  the  property  relationship  but  to  the 
person  who  undertakes  the  shipment,  who,  however,  is  the  ship-owner 
and  not  the  shipper  or  consignee.  The  whole  difference  between  the 
English  and  French  texts  amoimts  to  the  extension,  that,  in  addition  to 
the  ships  of  the  citizens  of  both  states,  special  stress  is  laid  in  the  EInglish 
text  on  the  vessels  of  the  parties  to  the  contract,  the  vessels  of  the 
states, — "the  vessels  of  either  party";  for  the  words  "of  either  party" 
must  refer  to  "in  the  vessels"  if  the  latter  expression  is  not  to  be  totally 
unintelligible.  It  is  characteristic,  that  the  text  in  Martens,  RecueU  des 
Traites,  Supplement,  II,  p.  226,  also  contains  the  edition  of  the  treaty 
furnished  by  the  Interior  Department  and  an  independent  translation 
from  the  English  which  was  imdoubtedly  made  soon  after  the  conclusion 
of  the  treaty  of  1799,  in  which  the  translator  reproduces  the  wording 
exactly  in  this  sense.  The  "elles  m£me"  in  the  turning  on  "d'elles 
mSme"  can  for  grammatical  reasons  apply  only  to  the  "Parties  con- 
tractantes"  in  whose  own  vessels  goods  are  shipped. 

Moreover,  a  different  interpretation  is  impossible  for  positive  reasons. 
Article  XIJI  treats  of  contraband.    In  order  to  avoid  disputes,  which  are 
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apt  to  arise  over  the  question  whether  goods  are  contraband  of  war  or 
not,  it  was  agreed  that  contraband  likewise  should  not  be  subject  to 
seizure.  It  is  true  that  in  case  of  necessity  contraband  goods  may  be 
requisitioned  upon  pajonent  of  their  value;  they  may  also,  should  the 
necessities  of  war  demand  it,  be  detained  for  the  time  being,  the  owners 
to  be  paid  for  the  losses  but  only  against  payment  of  the  damage  sus- 
tained by  the  detention.  These  stipulations  of  Article  XIII  are  mostly 
closely  connected  with  the  provisions  of  Article  XII.  While  contraband 
is  always  excepted  from  the  general  principle  ''free  ships  make  free 
goods/'  after  that  principle  is  laid  down  in  Article  XII  for  enemy  goods 
in  Prussian  or  American  vessels,  Article  XIII  enters  into  the  exceptional 
case  of  goods  shipped  in  such  vessels  which  are  contraband  of  war  or 
suspected  of  being  contraband.  The  provision  concerning  the  treatment 
of  the  ships  in  question,  according  to  which  the  master  of  a  vessel  stopped 
for  carrying  contraband  to  the  enemy  is  to  have  the  choice  of  delivering 
up  the  contraband  articles  and  then  proceeding  unmolested  upon  his 
voyage,  applies  without  doubt  only  to  the  ships  of  the  parties  to  the 
treaty.  It  appears  absolutely  out  of  the  question  that  the  agreement 
was  also  meant  to  apply  to  an  enemy  ship  carrsring  munitions,  etc.,  to 
its  own  beUigerent  country.  It  cannot  have  been  considered  that  the 
belligerent  who  succeeded  in  capturing  a  ship  with  weapons  and  muni- 
tions should  be  obliged  to  pay  compensation  when  it  happened  to  be  a 
citizen  of  the  other  state  party  to  the  treaty  who  imdertook  to  send  them 
to  the  enemy,  or  that  the  enemy  vessel  after  it  had  given  up  the  con- 
traband should  be  allowed  to  continue  its  voyage  unmolested. 

If  Article  XIII  of  the  treaty  of  1799  does  not  refer  to  contraband  on 
enemy  ships,  it  is  self-evident  that  nothing  concerning  the  treatment 
of  innocent  goods  on  such  vessels  is  laid  down.  The  principle  ''enemy 
ships,  free  goods"  applies  also  to  the  United  States.  Its  validity,  how- 
ever, is  not  derived  from  any  special  treaty,  but  from  common  inter- 
national law  as  laid  down  in  the  Declaration  respecting  Maritime  Law 
adopted  at  Paris  in  1856,  which,  according  to  the  German  Prize  Law 
Regulations,  applies  also  to  countries,  like  the  United  States,  which 
did  not  agree  to  that  Declaration.  Likewise,  in  regard  to  the  question 
whether  in  such  cases  as  the  one  under  consideration  the  owners  of  neu- 
tral goods  are  to  receive  compensation,  the  same  principles  must  be 
applied  towards  the  citizens  of  the  United  States  as  towards  the  sub- 
jects of  other  neutral  countries.  These  principles  are  laid  down  in  the 
Glitra  case. 
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De  vaeimede  NeuJbraliUls — Forbund:  Et  avsnit  av  FoUcereUens  histme 
[The  Armed  Leagues  of  Neutrality.  A  Chapter  of  the  History  of 
International  Law].  By  Thorvald  Boye.  Christiania,  Copenhagen, 
Stockhohn:  Grondahl  &  Son,  1912.    pp.  vi,  360. 

NardenSy  sarlig  DanmarkSf  Neutralitet  under  Krimkrigen.  [The  Neu- 
trality of  the  Scandinavian  Kingdoms  and  especially  of  Denmark 
during  the  Crimean  War].  By  Fredrik  Bajer.  Copenhagen:  1914. 
pp.  826. 

The  one  great  contribution  of  the  Scandinavian  nations  to  the  evolu- 
tion of  modem  international  law  is  their  persevering  efforts  to  obtain 
recognition  from  belligerent  Powers  of  a  body  of  rules  on  the  rights 
of  neutral  states  durmg  war,  especially  in  relation  to  navigation  and 
maritime  commerce.  In  course  of  time  this  has  developed  into  a  keen 
interest,  on  the  part  of  the  Scandinavian  kingdoms,  for  a  more  secure 
status  of  neutral  states  in  general,  and  they  have  elaborated  for  dip- 
lomatic discussion  a  body  of  rules  with  relation  to  declarations  of  per- 
manent neutrality.  Very  likely  the  present  war  may  give  a  rude  blow 
to  the  whole  conception  of  neutraUty  and  the  rules  pertaining  to  this 
status.  It  seems  as  if  out  of  the  present  chaos  there  may  rise  a  new  ideal 
which  will  strip  neutrality  of  its  negative  aspect  and  give  it  a  constructive 
sense  which  will  confer  on  '^ neutral"  states  duties  to  uphold,  as  far  as 
possible,  international  peace  and  public  right.  In  the  meantime,  the 
neutrality  conception  has  served  a  useful  purpose  as  far  as  it  goes,  and 
it  is  natural  and  fitting  that  Scandinavian  authors  should  be  particularly 
interested  in  proving  the  part  their  countries  have  played  in  the  evolu- 
tion of  neutrality  law  and  custom. 

Dr.  Thorvald  Boye,  of  the  Norwegian  Ministry  for  Social  Questions, 
presents  us  with  the  result  of  year-long  painstaking  studies  in  the  Record 
Office  in  London,  in  the  archives  of  the  Foreign  Offices  in  Copenhagen 
and  in  Stockholm,  relating  to  the  successive  Armed  Leagues  of  Neutral- 
ity. After  a  brief  sketch  of  the  evolution  of  neutrality  rules,  especially 
with  regard  to  navigation  in  war  time,  up  to  1642,  he  furnishes  us  with  an 
interesting  survey  of  Scandinavian  foreign  relations  in  the  seventeenth 
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century.  There  were  then  only  two  Scandinavian  kingdoms^  Sweden 
and  Denmark-Norway,  continually  at  war  with  each  other,  after  the 
power  of  the  Hansa  bad  been  finally  broken.  During  a  short  spell  of 
military  ascendancy,  Sweden  climbed  the  dizzy  heights  of  great  power, 
but  the  Great  Northern  War  (1700-1721)  made  for  all  time  an  end  of 
this  state  of  things.  Russia  became  the  Great  Power  of  the  North. 
The  result  was  a  sort  of  equilibrium  between  the  two  Scandinavian  king- 
doms, and  in  this  were  found  the  necessary  conditions  for  cooperation 
between  them,  in  their  common  interest.  At  four  different  times  during 
the  eighteenth  century  we  see  Denmark-Norway  and  Sweden  conclude 
Neutrality  Leagues.  It  is  just  to  say  that  the  initiative  invariably  lies 
with  the  Danes.  Sometimes  they  succeeded  in  obtaining  the  adhesion 
and  active  support  of  other  Powers:  Russia,  Prussia  on  one  occasion, 
Austria,  Portugal  and  the  two  Sicilies,  and  we  know  that  Holland  was 
ready  in  1780  to  join  the  League.  England,  however,  preferred  to  have 
Holland  as  an  enemy  rather  than  as  a  neutral,  and  declared  war  on  her. 

Dr.  Boye  traces  with  great  care  the  history  of  this  interesting  develop- 
ment. He  first  mentions  the  precedents  of  1691  and  1693,  during  the 
war  between  France  and  the  coalition  led  by  William  the  Third.  He 
then  gives  a  detailed  account  of  the  Leagues  of  1756  (Seven  Years'  War), 
1780  (American  Independence),  1794  (Revolutionary  War)  and  of  1800 
(Napoleon).  The  great  mass  of  material,  to  which  several  new  records 
are  added,  is  skillfully  handled  in  a  sober  and  trustworthy  way.  Per- 
haps it  might  have  been  desirable  if  greater  attention  had  been  given  to 
the  philosophy  of  the  subject.  We  are  now  somewhat  subdued  by  the 
mass  of  detailed  information.. 

It  is  very  interesting  to  note  that  it  is  not  only  through  their  politicians 
that  these  northern  countries  have  contributed  towards  the  develop- 
ment of  this  part  of  international  law.  In  a  special  paragraph  Dr.  Boye 
gives  an  account  of  the  action  and  the  writings  of  the  remarkable  Martin 
Hiibner  who,  more  than  any  other  author,  has  anticipated  in  his  books 
the  theories  of  neutrality  which  were  to  prevail  in  the  nineteenth  cen- 
tury. It  should  not  be  forgotten  that  the  Paris  rules  of  1856  essentially 
embody  the  rules  for  which  the  northern  Powers  had  been  contending. 
Hiibner,  even,  in  one  of  his  books,  anticipates  the  principle  of  an  im- 
partial prize  jurisdiction,  though  not  so  elaborate  as  the  plan  of  1907, 
which  unfortimately  has  not  yet  been  put  into  action. 

While,  thus,  the  principles  for  which  these  small  kingdoms  had  been 
contending  were  to  be  vindicated  by  posterity,  the  experiment  of  an 
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armed  league  of  neutrality  ended,  in  1801,  in  defeat  for  the  countrieB 
themselves,  defeat  not  even  very  glorious.  The  policy  of  the  sucoeasive 
leagues  had  as  a  matter  of  course  been  mainly  directed  against  England, 
who,  then  as  now,  utilized  its  mastery  of  the  seas  as  its  chief  weapon  in 
war,  not  always  over-mindful  of  neutral  ''rights".  Denmark's  defeat 
in  1801  and  its  enforced  withdrawal  from  the  League  which  it  had,  if  not 
initiated,  at  any  rate  contributed  to  inspire,  is  one  of  the  numerous 
tragedies  of  a  feeble  state  trying  in  vain  to  satisfy  both  parties  at  war. 

Dr.  Boye's  conclusion  is  optimistic,  as  was  natiural  in  1912,  when  his 
book  was  published.  It  would  hardly  have  been  possible  to  end  in  the 
same  vein  at  the  present  time. 

The  book  has  a  very  good  analytical  table  of  contents,  but  the  absence 
of  an  alphabetical  index  is  greatly  to  be  regretted. 

The  book  by  Fredrik  Bajer,  the  Danish  veteran  friend  of  peace, 
treats  of  a  very  special  chapter  of  the  history  of  neutrality  during  the 
nineteenth  century.  It  is  an  imposing  monument  of  painstaking  in- 
dustry and  loving  care.  It  consists  in  the  main  of  copious  extracts 
from  the  records  in  the  Danish  Foreign  Office  and  must  represent  years 
and  years  of  patient,  incessant  work.  The  subject  is,  of  course,  ci  a 
very  special  character,  but  the  book  is  quite  readable  because  the  original 
documents  are  always  cited  in  their  original  style,  and  as  they  are  bound 
together  with  short  introductory  and  transitory  paragraphs,  the  tale 
becomes  one  of  continuous  interest.  There  are  excellent  indexes,  so  that 
the  bulky  volume  can  easily  be  consulted. 

In  a  first  part  the  author  traces  the  history  of  the  simultaneous  dec- 
larations of  neutrality  from  the  three  Scandinavian  kingdoms  of  Decem- 
ber (1853)  in  view  of  the  threatening  European  war,  which  broke  out 
in  1854.  A  second  and  third  part  follow  the  foreign  policy,  especially  ci 
Denmark,  during  the  war,  while  a  fourth  part  tells  the  tale  of  the  decay 
of  the  common  policy  of  neutraUty ,  especially  through  the  famous  treaty 
of  November  21,  1885,  by  which  England  and  France  ^'guaranteed" 
the  integrity  of  Norway  and  Sweden  as  against  Russia.  This  treaty 
meant  an  abrupt  departure  from  the  policy  of  neutrality,  and  f rcmi  the 
Russophile  attitude  of  Bemadotte  (1844).  It  would  probably  have 
epelled  the  entry  of  Norway  and  Sweden  into  the  war  against  Russia,  if 
peace  had  not  intervened  at  the  beginning  of  1856.  Fortunately,  the 
treaty  of  1855  has  been  formally  abolished  with  regard  both  to  Norway 
(in  1907)  and  to  Sweden  (in  1908). 
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In  a  last  part  Mr.  Bajer  traces  the  histoiy  of  the  negotiations  for  the 
Treaty  of  Paris.  It  is  to  be  hoped  that  the  author  will  be  able  to  publish 
later  a  fifth  part,  which  he  has  prepared,  and  which  completes  the  history 
up  to  the  declaration  on  maritime  law  of  April  23, 1856. 

In  any  event,  the  author  is  to  be  nncerely  congratulated  on  this  fine 
fruit  of  his  disinterested  and  painstaking  industry. 

Chr.  L.  Langb. 

War  or  a  United  World.    By  Soterios  Nicholson.    Washington:  The 
Washington  Publishing  House.    1916.   pp.325. 

The  author  has  in  this  book  given  to  us  a  discursive  and  somewhat 
rambling,  I  shall  not  say  pedantic,  review  of  ancient  Greece,  of  Italy  and 
the  Roman  Empire,  of  the  Franco-Iberian  Peninsula,  the  British  Isles, 
Russia,  Germany  and  Prussia.  In  Chapter  8  he  enumerates  the  causes 
of  the  present  war  as  he  sees  them,  and  in  Chapter  9,  the  last  chapter  of 
the  book,  we  are  given  his  views  relative  to  the  establishment  of  peace 
with  justice.  The  writer  believes  that  even  from  the  point  of  view  of 
competition,  warfare  is  neither  a  necessary  nor  a  desirable  factor,  ''nor 
indeed  a  prevailing  process  in  nature.'^  It  is  cooperation  which  is  useful 
and  necessary.  Patriotism  should  be  something  lai^ger  than  national 
egotism.  ''States  are  meant  to  cooperate  in  productive  activity,  in  the 
same  way  as  individuals,  if  they  are  meant  to  exist  and  prosper  at  all.'' 

Coming  to  the  point  of  the  whole  discussion,  we  are  told  that  inter- 
national cooperation  must  "receive  embodiment  in  terms  of  a  federation 
of  all  the  states  in  the  world."  It  is  not  proposed  that  the  states  shall 
give  up  their  freedom  as  regards  their  internal  affairs,  but  a  universal 
state,  a  united  world,  there  must  be.  The  machinery  of  the  federation 
must  consist  of  an  international  legislative  assembly,  a  judicial  tribunal 
kad  an  executive  body.  Since  the  executive  body  is  to  employ  "instru- 
ments of  punishment"  in  terms  of  economic  pressure  and  of  the  use  of 
armed  force,  the  program  of  the  author  is  in  this  regard  essentially  the 
same  as  the  program  of  the  League  to  Enforce  Peace.    We  read: 

The  use  of  anned  force  will  be  effected  whenever  occasion  arises  by  the  sending  of  a 
sufficient  portion  of  the  Federal  army  or  navy  or  both  to  the  prednots  of  the  offend- 
ing state  and  by  threatening  to  compel  the  latter  to  comply  with  law  by  force.  If 
the  state  refuses  to  yield,  the  military  force  will  invade  the  state,  etc. 

In  short,  it  is  proposed  that  the  resort  to  arbitration  must  be  compul- 
sory and  the  judgment  of  the  court  must  be  binding  upon  all  states. 
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A  somewhat  careful  reading  of  this  book  fails  to  disclose  an  adequate 
appreciation  of  The  Hague  Conferences  as  law-making  bodies.  The 
author  is  evidently  unaware  of  the  work  already  accomplished  in  behalf 
of  an  international  judiciary.  The  difference  between  judicial,  arbitral 
and  other  methods  of  composition  is  not  recognized.  The  question  of 
sanctions  has  received  short  shrift  for  the  reason  that  the  autiior  makes 
the  common  mistake  of  drawing  his  analogies  from  the  municipal  rather 
than  from  the  international  field,  or  from  the  experiences  of  our  own 
Supreme  C!ourt  with  its  decisions  as  between  States. 

Abthub  Deebin  Call. 

Kriegfuhrende  Staaten  als  Schvldner  und  Gl&vbiger  feindUcher  SUmoU- 
angehbriger.  By  Wilhelm  Kaufmann.  Berlin:  J.  Guttentag's  Ver- 
lag.    1915.    pp.  86. 

The  science  of  international  law  has  labored  to  create  a  body  of  rules 
to  regulate,  as  far  as  can  be,  the  conduct  of  war;  and  it  has  in  a  brief 
time  achieved  the  seemingly  impossible,  namely,  the  recognition  on 
the  part  of  nations  that  war  is  a  l^al  relation,  a  law-regulated  status. 
The  modem  interdependence  of  states  and  peoples  is  as  vital  in  the 
realm  of  finance  as  elsewhere.  Hence,  upon  the  outbreak  of  war,  bellig- 
erent states  often  find  themselves  debtors  or  creditors  for  enormous 
sums,  of  enemy  subjects.  What  are  the  rules  of  law  governing  the 
mutual  rights  and  duties  of  belligerent  states  and  enemy  subjects  in 
respect  of  these  obligations?  Professor  Kaufmann  shows,  in  this  sharply 
reasoned  monograph,  that  the  manifold  effects  of  war  upon  these  obliga- 
tions extend  even  to  third  parties  and  that  national  as  well  as  inter- 
national law  come  into  play.  In  general,  the  relations  of  the  parties 
are  in  the  first  instance  governed  by  the  international  law  of  war,  but 
also,  in  so  far  as  this  law  is  imperfect  or  permits  it,  to  a  large  extent  by 
the  national  law  of  the  belligerents.  In  this  connection  Professor  Kauf- 
mann reiterates  the  theory,  of  which  he  is  a  vigorous  champion,  that 
individuals  are  the  subjects  of  international  law;  hence  if  the  rules  of 
international  law  may  fairly  be  regarded  as  inunediately  applicable 
between  the  enemy  subject  and  the  debtor  (or  creditor)  state,  no  na- 
tional law  of  either  belligerent  state  can  legally  alter  or  destroy  the  in- 
dividual's rights  or  duties  under  international  law. 

The  author  examines  at  length  the  authority  of  a  belligerent  state  to 
suspend  payment  of  its  obligations  to  enemy  subjects,  as  he  states 
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Great  Britain,  France  and  Russia  are  now  doing;  and  he  pronounces 
such  suspensions  contrary  to  the  uniform  practice  of  nations  and  hence 
unwarranted  in  law.  The  subsequent  similar  enactments  of  Germany 
are  deemed  retaliatory.  Considerable  attention  is  given  to  the  question 
of  what  protection  and  relief  the  injured  enemy  subject  may  expect 
of  his  own  government.  For  example,  have  the  German  creditors  of 
Russia  the  right  to  demand  of  Germany  that  the  Russian  bank  deposits 
in  Berlin  attached  by  the  German  Government  be  appUed  to  the  satis- 
faction of  their  just  claims  against  Russia?  Professor  Kaufmann  thinks 
not.  He  suggests,  however,  that  active  reprisals  against  the  repudiat- 
ing states  should  be  imdertaken  and  a  special  fimd  be  accumulated- 
thereby  with  which  to  pay  the  repudiated  obligations.  But  the  author^s 
appeal  to  Article  3  of  the  Fourth  Hague  Convention  of  1907  providing 
that  a  belligerent  who  violates  the  R4glemeni  pertaining  to  war  on  land 
may  be  held  liable  to  pay  damages,  seems  inapt,  for  the  reason  that  no 
paragraph  of  the  Reglement  deals  with  the  relations  between  enemy 
subjects  and  belligerent  debtor  or  creditor  states. 

Geobqe  C.  Butte. 

Tratado  de  Derecho  IrUemadonal  Publico.    By  Dr.  Simon  Planas  Suarez. 
Madrid:  Hijos  de  Reus.     1916.    Vol.  1,  pp.  502. 

The  distinguished  publicist  and  Venezuelan  diplomat.  Dr.  Simon 
Planas  Suarez,  Envoy  Extraordinary  and  Mijiister  Plenipotentiary  of 
his  country  to  the  Government  of  Portugal,  has  just  published  a  very 
interesting  work  under  the  above  title. 

This  work  was  not  intended  to  deal  with  the  problem  which  is  of 
such  great  importance  to-day,  namely,  that  relating  to  the  reconstruc- 
tion of  international  law.  Its  aims  lie  in  a  totally  different  direction. 
Its  purpose  is  to  make  known  international  law  in  its  most  important 
branches  as  it  existed  before  the  war. 

The  object  which  the  author  has  proposed  to  himself  amply  justifies 
the  plan  and  method  of  the  work.  As  a  matter  of  fact,  the  author  re- 
views in  his  first  volume,  which  has  just  appeared,  all  questions  relating 
to  the  subject  of  peace.  It  treats  of  Territory,  Population,  Govern- 
ment, Sovereignty,  the  Independence  of  States  and  questions  relating 
thereto  especially  Intervention  and  the  Monroe  Doctrine,  State  Prop- 
erty, Treaties  and  their  Interpretation,  Territorial  Seas,  Rivers,  Aerial 
Domain,  Nationality,  and  all  questions  in  connection  therewith. 
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These  subject-matters  are  not  treated  from  the  point  of  view  of  the 
''doctrinaire/'  but  from  an  essentially  practical  one.  It  outlines  the 
opinions  of  the  principal  authorities  on  each  of  these  questions,  and 
gives  a  sketch  of  the  principal  diplomatic  treaties  relating  to  them. 

The  method  and  contents  of  ihe  book  enable  any  one  wishing  to  ob- 
tain information  speedily  on  any  question  of  international  law^  to  find 
the  same  concisely  stated  in  the  work  of  Dr.  Suarez  without  having  to 
search  for  the  opinions  in  different  works  on  each  subject  with  which 
international  law  is  concerned,  as  we  are  now  compelled  to  do. 

But  besides  this,  the  work  of  the  distinguished  Venezuelan  diplomat 
has  another  advantage.  This  has  been  brought  to  our  attention  by 
Mr.  A.  Merignac,  Professor  at  the  University  of  Toulouse,  in  a  review 
of  the  book  which  appeared  in  the  last  number  of  the  Revue  Ginirale  de 
Droit  IrUernational  PvbliCf — ^that  is,  it  makes  known  to  Ehiropean  au- 
thors and  publicists  the  Spanish  and  South  American  bibliography  on 
international  law. 

We  are  convinced  that  the  splendid  work  of  Dr.  Suarez  wiU  be  well 
received  by  all  persons  who  dedicate  themselves  to  the  subject  of  inter- 
national law,  and  Dr.  Suarez  must  be  sincerely  congratulated  on  his 
efforts,  which  have  succeeded  in  enriching  American  literature  and 
bibliography  by  the  work  that  has  just  been  published  from  his  pen. 

Alejandro  Alvarez. 


The  Freedom  of  the  Sects.  A  dissertation  by  Grotius.  Translated,  with 
a  revision  of  the  Latin  text,  by  Ralph  Van  Deman  MagoflSn.  Ekiited, 
with  an  introductory  note,  by  James  Brown  Scott.  New  York: 
Oxford  University  Press.    1916.    pp.  xv,  83. 

The  Mare  Libemm  appeared  anonymously  in  1608,  and  was  Grotius' 
first  published  contribution  to  international  law.  A  feature  causing  the 
little  dissertation  to  deserve  imusual  attention  at  the  present  time  is 
indicated  by  the  translator's  selection  of  a  title  just  now  in  common 
use, — "The  Freedom  of  the  Seas."  It  is  true  that  there  is  no  direct 
treatment  of  the  topics  now  pressing;  for  Grotius  had  not  occasion  to 
discuss  whether  neutrals  in  tune  of  war  should  continue  in  unrestricted 
■  use  of  the  sea  and  whether  even  belligerent  private  and  non-contraband 
property  should  be  as  safe  on  sea  as  on  land.  Yet  there  is  presentation 
of  the  question  necessarily  imderl3dng  those  topics,  the  question,  that 
is  to  say,  whether  the  sea  is  open  to  all  in  tune  of  peace.    On  this  de- 
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mentary  problem  Grotius  contends  that  prima  fade  the  sea  is  open  to 
all  people  whomsoever  and  for  the  purpose  of  commerce  with  all  people 
whomsoever.  As  the  headings  of  two  of  the  chapters  put  the  matter: 
**Jure  geniium  guibustris  od  quosvis  liberam  esse  iiamgationem*'  and  *^Jure 
gentium  inter  guoavis  liberam  esse  mercatvramJ^  Those  two  chapters 
(I  and  VIII)  contain  passages  capable  of  use  to-day,  and  so  does  the 
preliminary  address  '*Ad  principes  papulosque  liberas  orhis  Chrisbianiy 
The  other  parts  are  of  more  temporary  interest,  as  they  deal  with  the 
details  of  a  controversy  between  the  Portuguese  and  the  Dutch  on  Dutch 
rights  of  commerce  with  the  East  Indies.  Yet  even  these  more  special- 
ized passages  are  worthy  of  being  examined  as  specimens  of  Grotius' 
method,  especially  as  his  more  famous  treatise  De  Jure  Belli  ac  Pads 
is  so  voluminous  as  to  discourage  even  the  few  who  care  to  read  old 
books.  The  Mare  lAberum,  though  short,  gives  adequate  knowledge  of 
the  use  which  Grotius  made  of  ethical  reasoning  and  of  quotations  from 
the  Bible,  the  Greek  and  Latin  classics,  and  the  literature  of  the  Middle 
Ages. 

Grotius'  Latin  is  impressive,  and  no  translation  can  take  its  place; 
but,  like  all  modem  Latinists,  Grotius  was  compelled  to  use  words  sel- 
dom or  never  found  in  the  classics,  and  hence  the  parallel  English  version 
is  welcome. 

The  introduction  by  Dr.  Scott  gives  the  historical  background  for 
the  dissertation,  and  explains  that  half  a  century  ago  the  dissertation 
was  discovered  to  be  a  revision  of  the  then  impublished  treatise  De  Jure 
ProBdce,  and  that,  according  to  some  experts,  both  this  short  dissertation 
and  that  larger  treatise  may  have  owed  their  existence  to  some  em- 
plo3rment  of  Grotius  by  the  Dutch  East  India  Company. 

Eugene  Wambauqh. 

The  Law  of  Contraband  of  War,    By  H.  Reason  Pyke.    Oxford:  The 
Clarendon  Press.    1915.    pp.  xl,  314. 

It  is  seldom  that  a  book  which  is  timely — especially  if  it  be  a  law 
book — ^is  thoroughly  and  carefully  prepared.  Mr.  Pyke's  study  of  the 
•  law  of  contraband  is  an  exception.  Of  its  timeliness  there  can  be  no 
question.  There  is  no  other  branch  of  international  law  which  upon  the 
outbreak  of  war  becomes  of  such  general  interest  to  the  commercial 
states  of  the  world,  whether  belligerent  or  neutral,  as  does  the  law  of 
contraband.    The  exercise  by  belligerents  of  rights  over  neutral  property 
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which  are  conceded  to  them  by  international  law  impresses  upon  neu- 
trals the  fact  that  no  nation  hves  to  itself  alone  and  that  the  commerce 
of  states  which  are  not  parties  to  a  war  may  be  seriously  affected  thereby. 
It  is  in  connection  with  the  subject  of  contraband  also  that  the  most 
serious  diplomatic  controversies  between  belligerent  and  neutral  states 
are  likely  to  arise  since  the  interests  of  the  two  groups  are  in  direct 
conflict.  There  has  been  no  important  war  in  the  last  three  centuries 
in  which  complaint  has  not  been  made  that  the  belligerent  in  the  exercise 
of  his  right  to  prevent  supplies  of  war  material  from  reaching  his  enemy 
was  infringing  the  rights  of  neutrals.  Mr.  Pyke  states  in  bold  language 
the  principle  which  governs  the  attitude  of  belligerents.  ''As  long  as 
war  exists  between  the  great  Powers,  neutral  interests  must  continue  to 
be  subordinated  to  the  exigencies  of  the  belligerents."  This  is  unpalat- 
able doctrine  to  a  neutral,  but  it  is  the  doctrine  to  which  every  mari- 
time neutral,  when  belligerent,  has  appealed. 

The  comprehensiveness  of  Mr.  Pyke's  study  is  apparent  from  his 
table  of  contents.  After  showing  that  the  idea  of  contraband  is  as  old 
as  the  wars  of  the  Greeks  and  Romans,  and  then  tracing  the  develop- 
ment of  its  principles  down  to  our  own  day,  he  discusses  the  position  of 
neutral  governments  with  respect  to  contraband  and  the  relation  of  the 
neutral  individual  to  contraband  trade,  the  dependence  of  contraband 
upon  destination,  the  doctrine  of  continuous  voyage,  the  means  by  which 
belligerents  may  interfere  with  the  carriage  of  contraband,  the  penalty 
for  engaging  in  its  carriage,  the  treatment  of  contraband  in  the  Declara- 
tion of  London  and  the  principles  followed  in  the  course  of  the  Great 
War.  Appended  to  the  text  are  several  important  documents,  the 
Declaration  of  London  with  the  General  Report  of  the  Drafting  Com- 
mittee, the  Orders  in  Council  adopting  the  Declaration,  the  Contrabaud 
Proclamations  of  the  British  Government,  the  Circular  of  the  American 
Department  of  State  as  to  Neutrality  and  Trade  in  Contraband,  and 
the  Order  in  Council  framing  Reprisals  against  Germany.  A  feature 
of  the  book  of  particular  value  is  the  bibliography,  which  occupies 
eighteen  closely  printed  pages  and  is  probably  the  most  complete  bibliog- 
raphy of  the  subject  in  the  Elnglish  language. 

In  so  small  a  book — there  are  only  255  pages  of  text — ^the  author  is 
justified  in  imposing  severe  limitations  upon  himself.  He  confines  his 
work  in  the  main  to  a  statement  of  what  the  law  is  without  attempting 
to  indicate  what  the  law  ought  to  be.  In  his  discussions  of  the  origin 
and  development  of  existing  rules,  however,  he  frequently  indicates  the 
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line  of  future  development.  His  chapter  on  continuous  voyage,  for 
instance,  was  written,  as  stated  in  the  preface,  before  Sir  Samuel  Evans' 
famous  judgment  in  The  Kim^  L.  R.  [1915]  p.  215;  ^  but  it  is  plain  that 
that  case  was  decided  as  Mr.  Pyke  thinks  that  it  should  have  been,  and 
in  that  opinion  the  present  writer  begs  to  concur.  In  his  treatment  of 
the  relation  of  prize  courts  to  municipal  law,  which  is  an  accurate  state- 
ment of  the  law  as  it  existed  at  the  time  of  writing,  there  is  nothing  to 
foreshadow  the  opinion  of  the  Privy  Council  in  the  case  of  The  Zamoray 
L.  R.  [1916],  2  A.  C.  77.2  Mr.  Pyke  seems  to  think  that  the  American 
Government  was  over-scrupulous  as  to  its  neutral  obligations  in  for- 
bidding the  exportation  of  submarines  in  sections.  This  is  one  of  the 
few  instances  in  which  he  betrays  the  fact  that  he  is  writing  from  the 
standpoint  of  a  subject  of  a  belligerent  country.  The  letter  quoted  on 
page  73  and  said  to  be  a  reply  to  a  protest  from  France  in  1796  was  a 
reply  made  to  the  British  Minister  in  1793.  See  Moore,  Digest^  VII, 
955.  The  references  to  Moore  and  Taylor  in  note  1  on  page  73  are 
erroneous.  But  these  are  small  blemishes  in  a  thoroughly  commendable 
treatment  of  a  difficult  and  important  subject. 

Lawrence  B.  Evans. 

America! B  Foreign  ReUMom,    By  Willis  Fletcher  Johnson.    New  York: 
•    The  Century  Company.    1916.   2  vols.    pp.  xii,  551,  vii,  485.   $6.00. 

Several  years  ago  there  appeared  two  volumes  treating  the  general 
field  of  American  diplomatic  history,  both  by  experts  in  diplomacy  and 
international  law.  There  were  still  needed  an  authoritative  volimie 
suitable  for  a  coU^e  text  and  a  more  popular  treatise  for  the  general 
reader.  The  first  need  was  partially  met  by  a  recent  book,  designed  to 
be  "comprehensive  and  balanced — a  condensation  of  ascertained  con- 
clusions," by  a  collie  professor  trained  in  the  teaching  of  American 
history.  The  second  need  is  largely  met  by  the  two  copious  volumes 
before  us,  prepared  primarily  for  the  average  lay  citizen  by  a  well- 
trained  veteran  newspaper  editorial  writer,  who  is  also  well  Ipiown  as 
the  author  of  A  Century  of  Expansion  and  Four  Centuries  of  the  Panama 
Canal. 

Through  observations  of  a  lifetime  largely  given  to  the  study  of 
foreign  relations,  Mr.  Johnson  is  persuaded  that  this  most  important 

»  Printed  in  this  Journal,  October,  1915  (Vol.  9),  p.  979. 
»/6id.,  April,  1916  (Vol.  10),  p.  422. 
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field  of  American  history  is  most  a^lected  and  most  misunderstood. 
He  writes  to  meet  the  need  for  a  wider  knowledge  of  the  origin  and 
development  of  American  international  relationships  and  principles 
of  foreign  policy.  His  chief  aim  is  to  direct  the  ''self-centered  and 
circumscribed''  American  people  from  an  ''excess  of  adulatoiy  intro- 
spection— sometimes  smug  and  sometimes  highfaluting  self-complacency 
and  lack  of  appreciative  perspective"  in  viewing  world  affairs,  to  cure 
them  of  their  "bigoted  parochial  ^otism/'  and  to  inspire  ihem  with 
a  more  adequate  and  accurate  conception  of  their  true  rdations  with 
other  nations.  He  shows  in  perspective  the  relation  of  America  to  the 
world,  indicating  permanent  American  policies. 

The  dominant  quality  of  the  narrative  is  the  vivid  interest  which  it 
awakens  and  sustains  in  the  reader.  It  is  agreeable  in  style.  It  gives 
illuminating  views  of  political  conditions  which  explain  or  affect  dip- 
lomatic relations;  and,  while  visualizing  in  perspective  the  larger  af- 
fairs, it  does  not  lose  the  outlines  of  individual  characters  and  ambitions. 

It  is  also  written  with  the  spirit  of  candor  and  impartiality.  Its  facts 
are  not  diluted  with  mere  sentiment.  And  yet,  the  authcnr  may  inter- 
polate his  judgment.  Occasionally  he  is  somewhat  extravagant,  as 
when  he  states  that  we  owe  to  Frederick  the  Great  the  principle  that 
"  free  ships  make  free  goods."    (Vol.  I,  p.  23.) 

The  materials  of  each  chapter  are  usually  well  organized.  Minor 
events  are  grouped  as  subordinate  factors  of  lai^er  events  or  movements. 
The  arrangement  is  topical  and  logical  rather  than  chronological.  In 
a  few  instances,  the  location  of  minor  topics  could  have  been  improved 
and  occasionally  the  connection  is  not  clear.  Several  important  topics 
or  phases  have  been  slighted.  In  the  decade  from  1850  to  1860  more 
than  a  short  paragraph  might  properly  have  been  given  to  Mexican 
relations,  and  other  Latin  American  relations  deserve  more  mention. 

Of  the  twenty  chapters  in  Volume  I,  the  first  five  treat  the  beginnings 
to  1783,  the  second  five  cover  the  period  from  1783  to  1815,  the  third  five 
trace  the  chief  topics  in  the  period  extending  approximately  to  1850, 
and  the  last  five  are  devoted  approximately  to  the  decade  closing  in 
1860,  including  Isthmian  interests,  early  Ekustem  relations,  the  opening 
of  Japan,  early  relations  with  Hawaii,  and  some  cases  of  vigorous  self- 
assertion.  Volume  II  b^ns  with  Chapters  XXI  and  XXII  on  the 
Civil  War,  and  closes  with  Chapters  XXXV  and  XXXVI  on  the  settle- 
ments and  imsettlements  of  the  twentieth  century,  and  war  and  peace 
and  arbitration.     Especially  valuable  is  Chapter  XXIX  on  "Latin 
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American  neighbors/'  treating  principally  the  settlement  of  disputes 
arising  from  claims,  and  mediation  and  arbitration  in  various  contro- 
versies. 

The  author  emphasizes  the  "prenatal  influences"  resulting  from  the 
fundamental  fact  that  the  United  States  was  the  "offspring  of  Great 
Britain/'  and  the  additional  significant  fact  that  colonial  development 
was  coincident  with  Ehiropean  international  intrigues  and  rivalries — 
that  America  was  "founded  and  Anglicised  because  of  European  com- 
plications.'^ 

In  treating  the  b^inning  of  American  policies  under  the  weak  Con- 
federation, he  states  that  the  only  chief  good  achievement  in  foreign 
relations  was  the  adoption  (in  Franklin's  treaty  with  Prussia)  of  the 
high  and  advanced  principle  of  neutrality  in  naval  warfare — ^which 
later  became  established  as  an  important  precedent. 

In  considering  the  organization  of  an  efficient  department  of  foreign 
affairs  and  the  establidmient  of  principles  of  diplomatic  intercourse 
under  the  Constitution,  to  begin  anew  under  "troublous  conditions" 
the  task  of  cultivating  foreign  relationships,  he  gives  the  chief  credit  to 
Jay,  Hamilton  and  Washington.  For  leadersh^)  in  seeking  a  better 
plan  of  central  government  which  could  avert  foreign  dangers  and  solve 
foreign  problems,  and  for  his  later  judicial  decision  that  international 
law  is  a  part  of  the  conuuon  law  of  nations,  he  gives  great  credit  to  Jay 
who  knew  by  experience  the  disastrous  inefficiency  of  the  conduct  of 
foreign  affairs  imder  the  incompetent  Confederation.  For  impressing 
upon  the  State  Department  the  two  later  triumphant  principles  of  con- 
tinental territorial  expansion  and  international  arbitration  (or  adjudica- 
tion) he  gives  credit  to  Hamilton.  The  greater  credit,  however,  he  gives 
to  Washington,  who  read  the  entire  record  of  foreign  transactions  of 
the  Confederation,  who  was  in  a  notable  degree  his  own  Secretary  of 
State,  who  had  extraordinary  vision  and  judgment  in  viewing  the  great 
movements  of  the  world,  and  who  had  a  sound  common  sense  in  diplo- 
macy which  enabled  him  to  keep  the  young  repubUc  "free  from  the 
tail  of  the  French  diplomatic  kite"  and  to  lay  the  foundation  of  our 
foreign  policy  and  practice  on  the  principle  of  keeping  disengaged  from 
European  policies  and  wars. 

To  Jefferson  he  gives  credit  for  one  "great  landmark  of  American 
diplomacy,"  the  statement  in  1790  that  "we  should  contemplate  a 
change  of  neighbors  with  extreme  uneasiness"  and  that  "a  balance  of 
power  on  our  borders  is  not  less  desirable  to  us  than  a  balance  of  power 
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in  Europe  has  always  appeared  to  them" — a  statement  which  fore- 
shadowed many  later  declarations. 

Mr.  Johnson  asserts  that  by  the  close  of  Washington's  second  ad- 
ministration the  fundamental  principles  of  American  foreign  polic\' 
had  been  laid — independence  and  equal  sovereignty,  neutrality,  free- 
dom of  the  seas,  complete  separation  from  European  politics,  and  the 
Americanism  expressed  in  the  dominance  of  the  United  States  on  the 
North  American  continent — and  he  finds  in  the  later  centiuy  of  foreign 
relations  scarcely  a  new  principle,  but  merely  the  extension  and  develop- 
ment of  the  earlier  principles  of  external  relations  and  pohcies. 

To  John  Adams,  whose  administration  is  called  the  ''crisis  of  nation- 
aUty,"  he  gives  credit  for  being  the  first  great  advocate  of  the  develop- 
ment of  American  power  at  sea.  In  a  chapter  on  ''Complete  Nation- 
ality" he  emphasizes  the  fact  that  the  Louisiana  pm-chase  gave  the 
United  States  unquestioned  dominance  of  North  America  and  a  further 
hope  for  separation  from  European  affairs.  Then  in  a  chapter  on  the 
second  war  with  Great  Britain  he  emphasizes  how  impossible  was  isola- 
tion and  how  important  is  sea  power  in  international  relations. 

He  treats  the  vital  essential  principle  of  the  Monroe  Doctrine,  based 
upon  the  universal  principle  of  self-defense,  as  "the  final  capstone  of 
American  independence,"  a  declaration  of  diplomatic  independence 
and  a  logical  conclusion  of  European  emigration  to  America.  The 
expansion  of  American  interests  and  foreign  relationships,  following  the 
assertion  of  the  Monroe  Doctrine,  he  attributes  largely  to  the  clear 
enunciation  of  the  "world  power  status"  and  the  establishment  of  the 
independence  of  the  Latin  American  states. 

The  author  has  chosen  to  bum  his  bridges  behind  him — evidently 
because  he  has  not  intended  to  write  a  technical  treatise.  He  presents 
not  a  single  foot-note  in  citation  of  any  authority,  nor  the  least  indica- 
tion of  the  sources  from  which  any  statement  has  been  derived,  but 
there  is  abimdant  evidence  that  he  has  industriously  used  reliable  sources 
in  gathering  his  matter. 

Although  the  investigation  seems  thorough,  a  number  of  minor  in- 
accuracies of  statement  are  disclosed.  What  is  the  evidence  that  Jef- 
ferson obtained  his  expansion  poUcy  from  Hamilton?  (Vol.  I,  p.  160). 
Did  Daschkoff  sever  diplomatic  relations  on  October  31,  1816?  (Vol.  I, 
pp.  297  and  298).  He  took  leave  on  March  6,  1819.  Baron  Tuyl  was 
not  appointed  in  1816,  soon  after  the  reception  of  William  Pinckney  at 
St.  Petersbuig,  and  was  not  the  immediate  successor  of  "the  ^regious 
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Daschkoff"  (p.  299).  Not  until  April  19,  1823,  did  he  present  his 
credentials,  as  the  author  himself  states  in  another  connection  (p.  317). 
He  was  the  successor  of  Chevalier  Pierre  de  Poletica,  who  arrived  at 
Washington  in  May,  1819,  but,  in  the  absence  of  the  President,  did 
not  present  his  credentials  until  August,  1819.  What  is  the  authority  for 
the  statement  that  J.  Q.  Adams  became  the  American  Minister  to  Den- 
mark following  the  n^otiation  of  the  Anglo-American  treaty  of  peace 
at  Ghent?  (Vol.  I,  p.  299).  The  United  States  had  no  diplomatic  repre- 
sentative to  Denmark,  after  the  departure  of  Erving  in  May,  1812, 
until  the  arrival  of  Henry  Wheaton  as  charg6  in  X827.  Thomas  Sumter 
was  sent  in  1809  to  the  Portuguese  court  residing  in  Brazil,  and  not  to 
Portugal  (Vol.  I,  p.  299).  Poinsett  was  not  "succeeded  by  Col. 
Anthony  Butler"  in  1835  (Vol.  I,  p.  381).  He  took  leave  of  the  Mexi- 
can Government  on  December  25,  1829,  and  Butler  was  already  com- 
missioned as  charg6  d'affaires  over  two  months  earlier  (October  12). 
William  L.  Scruggs  (not  "William  £.")  was  commissioned  Minister 
Resident  to  Colombia  on  April  9,  1873  (Vol.  II,  p.  186). 

Mr.  Johnson's  volumes  wiU  help  to  make  better  citizens,  and  they 
deserve  careful  study. 

J.  M.  Callahan. 
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— .  Guerre  (La)  et  les  contrats.  Andri  Lebon.  R.  Soc.  et  R.  politique  et  Parle- 
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July. 

— .    Mars  nacht  noch.    MaximiUian  Harden.   Die  Zukunft,  j9^:185.    March. 
■ — .    Origines  (Les)  de  la  guetre.    Henri  Chardon.    R.  Bleue,  54:429.    July. 
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